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ARGUED AND DETERMINED 
ai THi 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



MILBY V. UNITED STATB58. 

(Circuit Court of Appeals, Slxth Circuit January 6, 1S03.) 

No. 1,046. 

1. Crimtnai, Law— Fraddulent Use of Mails— Statctes—Constructiom. 

Rev. St i 5480 [U. S. Comp. St. 1901, p. 3696], provlded that If any 
person. having devlsed any scheme or artifice to defraud, to be effected 
by eorrespondence with any persons by means of the post office of the 
United States, should, for the purpose of executing sueli scheme, place 
any letter in any post office of the United States, he should, on convictloa 
be punished, etc. By Act March 2, 1889 [page 3606], section 5480 was 
amended so as to read that if any person, having devlsed a scheme to 
defraud or to dispose of any counterfeit money, etc., to be effected by 
a eorrespondence through the mails, should place any letter in the post 
office, etc., he should be punished. Beld, that the amendment was not 
Intended to restrict the statute to schemes to defraud by the intended 
sale of counterfeit money, but was enaeted to Include such schemes wltliin 
the prohibition of section 5480. 

S. 8aME— iNniCTMENT. 

Where an indictment chargea the use of the mails for the purpose of 
defrauding othera unknown, by indueing the récipient of the letter de- 
poslted to place counterfeit money in circulation to such others, It con- 
tained a sufficient allégation of an intention to defraud, though the ré- 
cipient of the letter could not bave been defrauded. 
8. Same — Conviction on Sbvbrat- Counts. 

Where a conviction Is based on several counts in an Indictment, It wUl 
not be reversed, if any of the counts are sufficient. 
i. Same— Indictmbnt. 

A count in an indictment, charging défendant with making use of the 
post office establishment In aid of a fraudulent scheme to sell counterfeit 
money, and that he dld not in fact hâve or intend to sell any counterfeit 
money, and that when the letters of purchasers were returned to him he 
Intended to couvert the money therein sent and delivered through the 
postofflce to his own use, suffieiently charged a scheme to defraud, pro- 
hiblted by Rev. St. § 5480, as amended by Act March 2, 1889 [U. S. 
Comp. St. 1901, p. 3696]. 

H 1. Matter reiating to frauds and counterfeiting as nonmailable, see note 
to Tlmmons v. U. S., 30 C. 0. A. 86. 
f S. See Indictment and Information, vol. 27, oént. Dig. i 661. 
120 V.—l 
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5. Same— Teial—Instructions— Harm^bss Erbor. 

Where, In a prosecutlon for usUng the mails wlth Intent to defraud, the 
letter contalnlng the scheme had beea before the circuit court of appcals 
on a prevlous Indlctment, and a perusal of the letter clearly showed It 
to be a proposition to sell counterfelt money, an erroneous statement by 
the court, In a charge, that the letter had been adjudlcated by the court 
In the former case as a proposition to sell counterfelt money, was wlthout 
préjudice. 

6. SAME— EVIDBNCB. 

In a prosecutlon for uslng the mails wlth intent to defraud by means 
of a letter offerlng to sell counterfelt money, évidence of the mailing of 
the letter, in whlch an answer was asked to be addressed to a person 
whose name was formed from the malden name of dcfendant's wife, and 
! thàt letters thtis addressed wero opened by défendant, and moneS* talien 
therefrom and converted to hls own use, was sufficlent to Justlfy sub- 
mission of the case to the Jury. 

In Error to the District Court of the United States for the Western 
District of Kentucky. 

W. M. Smith, for plaintif! in error. 
R. D. HiU, U. S. Atty. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

DAY, Circuit Judge. In a former case against the same défend- 
ant this court had occasion to consider the ofïense charged in the 
alleged fraudulent use of the mails of the United States in sending 
the letter set out in the présent indictment. Milby v. U. S. 48 C. C. 
A. 574, 109 Fed. 638. In that case the only question for détermina- 
tion was as to the validity of the indictment. The letter which was 
the basis of the scheme for the fraudulent use of the mails is set 
forth in fuU in the statement of the case preceding the opinion of 
Judge Clark. It is a proposition to sell counterfeit money. It is 
written on a fac simile of a Confederate States note, which may 
afford plausibility to the defendant's claim that it had référence to 
Confederate money. The terms of the letter are such that it admits 
of but one interprétation. The defect in the former indictment was 
that there was no allégation of intent to defraud the persons directly 
dealt with or others who might obtain the counterfeit money. In 
that case the letter set out contained sïmply a proposai to send 
counterfeit money, without averring that it would not be sent as 
proposed, or alleging any intent to defraud others. It was held 
that no scheme to defraud within the meaning of the statute was 
described. After the décision in that case, a new indictment was 
found against Milby in the court below. Upon trial he was convicted 
and sentenced. This case is before us to review alleged errors in 
the proceiedings. 

The indictment contains ten counts, char ging the fraudulent use of 
the mails of the United States in depositing in the post office the 
letter before referred to. The case was submitted to the jury upon 
six counts. It is claimed by the plaintiff in error that none of thèse 
counts describes an ofïense under the statute. The first count, after 
charging the scheme to defraud by means of the letter and the use 
of the post office, expressly charges the intention to defraud divers 
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persons unknown by enabling, causing, and inducîng the postmaster 
to whom the letter was sent to put the counterfeit money in circula- 
tion among said persons as good money. The second count under- 
takes to bring the oiïense within the second section of the act of 
March 2, 1889 (25 Stat. 873; 3 U. S. Comp. St. 1901, p. 3698), mak- 
ing it unlawful to use or assume or request to be addressed by a 
false or fictitious name in carrying eut the scheme to defraud, and 
contains allégations apt for the purpose. The third count, with the 
other essential averments, charges the défendant with making use of 
the post office establishment in aid of the fraudulent scheme de- 
scribed, to sell counterfeit money, when he did not in fact hâve 
or intend to sell any counterfeit money, and that when the letters 
came to the post office at Milby, of which the défendant was post- 
master, in exécution of the scheme to defraud, the défendant in- 
tended to take possession of and convert to his own use the sums 
of money thus sent and delivered through the post office. The 
fourth count, after essential allégations as to the fraudulent scheme 
set out in the third count, charges the use of a fictitious name 
within the purview of the act referred to. The fifth count is like 
the third count, with the additional averment that Milby intended to 
sell, instead of counterfeit money, Confederate money. The sixth 
count charges the use of a fictitious name in carrying out the scheme 
in the fifth count. Milby was convicted by a gênerai verdict on ail 
of the counts and received a single sentence, within the terms of the 
statute laid down for a single offense. 

We hâve so recently had occasion to consider the extent and 
scope of section 5480 of the Revised Statutes, as amended March 
2, 1889 [U. S. Comp. St. 1901, p. 3696], that an extended consid- 
ération of its construction and purpose is not now necessary. Milby 
v. U. S., 48 C. C. A. 574, 109 Fed. 638; Horman v. U. S. (C. 
C. A.) 116 Fed. 350. As we said in the Horman Case, the gist of 
the offense is the criminal use of the mails of the United States. It 
is the purpose of this statute to prevent their use in aid of schemes 
having in view the defrauding of others of their money or property. 
The prime object of the statute is to prevent the post office from 
being perverted to the aid of fraudulent schemes. The indictment 
in the présent case has remedied the defects pointed out in the former 
case. There is hère a distinct allégation of the intent to defraud, 
within the meaning of the law in question. It is now objected that 
the présent indictment charges a scheme to defraud by selling counter- 
feit money, whereas the statute was amended by act of March 2, 
1889, making it an offense to use the postal facilities in aid of a 
scheme to sell counterfeit money. In its original form the statute 
was aimed at schemes to defraud, to be effected through the médium 
of the post office establishment. As amended, it is specifically en- 
larged, so as to include other schemes, as to the selling of counter- 
feit money, etc. The statute in its original form is contained in the 
foUowing section, with the amendments in italics : 

"If any person having devleed or Intending to devise any scheme or artifice 
to defraud or to sell, dispose of, loan, exchange, alter, give awuy, distribute, 
tupply or fumish or procure for unlawful use, any counterfeit « ipuriotu 
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K>în, bank notes, paper money or any obligation or aecurity of the United 
States or of any state, territory, municipality, company, corporation, or person, 
or anything represented to be, or intimated or held out tobe, such oounterfeit, 
or epuriotia articles, or any scheme or artifice to obtain money by or through 
corregpondence by what is commonly called the 'sawdust swindle, or 'counter- 
feit money fraud,' or by dealing or pretending to deal in what is commonly 
called ' green articles' 'green coin,' 'bUls,' 'paper goods,' 'spurious treasury 
notes,' ' United States goods,' * green dgars,' or any other names or terms in- 
tended to be understood as relating to such counterfeit or spurious articles, to 
be effeeted by elther openlng or Intendlng to open correspondence or communi- 
cation wlth any person, whether résident withln or outslde the United States, 
by means pf the post-oflice establishment o£ the United States, or by inclting 
such other person, or any person, to open communication with the person so 
devlsing or intending, shall In and for executing such scheme or artifice, or 
attempting so to do, place or cause to be placed any letter or packet, writing, 
cireular, pamphlet or advertisement, in any post-office, branch post-office, or 
Street or hôtel letter-box of the United States, to be sent or delivered by the 
said post-offlee establishment, or shall take or reçoive any such therefrom, 
such person so misusing the post-office establishment shall, upon conviction, 
be punished by a fine cf not more than flve hundred dollars, or by Imprison- 
ment for not more than eighteen months, or by both suoh punishments, at the 
discrétion of the court. The indiotment, information or complaint may sever- 
ally charge offenses to the number of three when committed In the same six 
months; but the court thereupon shall give a single sentence, and shall pro- 
portion the punishment especlally to the degree in vehich the abuse of the post- 
office establishment enters as an instrument Into such fraudulent scheme and 
devlce." 3 U. S. Comp. St 1901, p. 3696. 

We cannot agrée with counsel for the plaintiff in error that this 
amendment was intended to curtail the opération of the statute as 
to the circulation of counterfeit money by use of the mail to the 
terms of the amendment. The original statute was not repealed. It 
was still an ofifense to devise a scheme or artifice to defraud, to be 
efifected through the médium of the post office establishment, whether 
the subject-matter was counterfeit money or something else. It is 
true that a scheme to sell counterfeit money may be an offense under 
the amendmefit by, its spécifie terms without proof of a scheme to 
defraud. The effect of the amendment is to extend the opération 
of the statute, and not to diminish the force of its original terms not 
in conflict with the amendment. Culp v. U. S., 27 C. C. A. 294, 
82 Fed. 990; U. S. V. Jones (C. C.) 10 Fed. 469. It is true, as was 
held in Streep v. U. S., 160 U. S. 128, 16 Sup. Ct. 244, 40 L. Ed. 
365, that the amendment applies to any person who devises a scheme 
to sell counterfeit money, the scheme to be efifected by means of the 
mails ; but this does not prevent punishment within the original terms 
of the statute of using the mail in aid of a scheme to defraud, the 
subject-matter of which is the disposition of counterfeit money. 

It is further argued that the first cotmt, which charges an inten- 
tion to defraud persons unknown by subséquent circulation of the 
counterfeit money after its receipt by the persons to whom it was 
originally sent, is insufficient. It is urged that, as the person order- 
ing counterfeit money would know what he was to get, he could 
not be defrauded. We think, however, that the allégation of the in- 
dictment as to defrauding others by the subséquent circulation oî 
the counterfeit money brings it within the statute. It must always 
be borne in mind that the use of the mails in aid of schemes of 
spoliation is the thing sought to be prevented and punished. The 
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allégation of the indictment was distinct that there was an intention 
to defraud those whom it was intended should obtain the counterfeit 
money from the postmasters to whom it was sent. Such alléga- 
tion, if true, was held to be sufficient in Durland v. U. S., i6i U. 
S. 306, 16 Sup. Ct. 508, 40 L. Ed. 709, and U. S. v. Jones (C. C.) 
10 Fed. 469. It is to be remembered in this connection that the con- 
viction of Milby was gênerai, upon ail the counts submitted; and 
it is settled law in the fédéral courts that, if any of the counts is 
good, the case will not be reversed in error, or a motion in arrest 
of judgment sustained, if the conviction can be sustained on any one 
of the counts. Babcock v. U. S. (C. C.) 34 Fed. 874 ; U. S. v. Jen- 
son (D. C.) 15 Fed. 138; U. S. v. Simmons, 96 U. S. 360, 24 L. 
Ed. 819; Bish. Cr. Proc. 1015. One good count will support a con- 
viction, when properly sustained, as well as more. Even if the con- 
tention of the plaintifif in error is sound, that where the subject- 
matter of the ofïense is the selling of counterfeit money, as distin- 
guished from a scheme to defraud, it alone can be charged under 
the amended section, the first count of the indictment contains allé- 
gations sufficient to bring the charge within the meaning of the 
amended section. The indictment would not be invalidated because 
of the additional averment that this sale of counterfeit money was in 
aid of a scheme to defraud, as it contains ail the essential éléments 
required in the amended section as to a scheme to sell counterfeit 
money. As to the scheme to defraud, when it was charged in the 
third count of the indictment that the purpose was to ofifer for sale 
counterfeit money in the letter as set forth, with the design, when 
the money was received, not to send any counterfeit money in return, 
but to couvert the money thus received to the use of the défendant, a 
scheme to defraud of a marked character is described. We think the 
indictment was sufficient, and that there can be no reversai on the 
grounds urged. 

It is strongly argued that the court below erred in saying to the 
jury that the so-called "keep still" letter had been construed by this 
court in the former case (Milby v. U. S., 48 C. C. A. 574, 109 Fed. 
638) as a proposition to sell counterfeit money. There are expres- 
sions in the charge of the court informing the jury that the meaning 
of this letter had been adjudicated in the case referred to, and was 
no longer an open question ; that it was held to be no more or less 
than a proposition to sell counterfeit money. While it is not tech- 
nically accurate tO' say of the décision in the Milby Case that it was 
in any true sensé res judicata of the meaning of the letter, as the 
case was decided upon other grounds, we cannot perceive that the 
plaintifï in error sustained injury by the instruction given. A pe- 
rusal of the letter shows that it was clearly a proposition to sell coun- 
terfeit money, and no harm came from telling the jury that the court 
had so held. Plaintifï in error testified that it was not his purpose 
to sell counterfeit money, but Confederate money. It may be that 
this was a cunning réservation devised on his part; but the terms of 
the letter are clear, so that one reading it might understand counter- 
feit money would be fumished to persons who sent money in answei 
to this appeal. 
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It îs argued that there was not sufficient testimony to warrant the 
submission of the case to the jury. It is hardly necessary to state 
that this court will not review the weight of the évidence. The only 
question we can consider on this branch of the case is whether there 
was sufficient testimony to warrant the submission of the case to 
the jury. A perusal of the record satisfies us that there was ample 
testimony for this purpose. The testimony as to the mailing of the 
letter was distinct and clear. The answer was asked to be addressed 
to "M. J. Hawks," a person other than the sender of the letter, the 
plaintifï in error, — a name which he seems to hâve obtained from the 
maiden name of his wife. The record contains testimony tending 
to establish that letters thus addressed were opened by the plaintiff 
in error, and the money taken therefrom converted to his own use. 

Upon the whole record, we find no ground for reversai, and the 
judgment of the court below will be affirmed. 
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BAIiOH V. 1,261,000 PEfETT OF LUMBEB. 

(Circuit Court of Appeals, Thlrd Circuit. January 21, 1903.) 

Nos. 19, 20. 

1. Bhippino— OwNEB AND Chabtbbbk— Responsibilitt fob Shobtaob Oï 
Cargo. 

Evidence consldered, and 'helâ not to sustaln the clalm of a charterer 
for damages because the shlp, -which was chartered for the voyage for 
a lump sum, failed to take a cargo of lumber and tlmber to Its full 
capadty, by reason of Improper stowage by the master, but to show that 
the Improper stowage, which was admltted, was due to the failure of the 
charterer to furnlsh lumber of the proper dimensions, at the proper tlmes, 
to enable the master to load properly. 

Appeal from the District Court of the United States for the Eastem 
District of Pennsylvania. 
For opinion below, see 113 Fed. 948. 

John F. Lewis, for appellant. 
Théodore M. Etting, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. The fîrst of the above-entitled cases 
(No. 10, September term, 1902) was a suit in admiralty by the Pacific 
Pine CTompany against the ship John A. Briggs for the alleged breach 
of a charter party by the failure of the vessel to load and carry from 
two ports on Puget Sound (Port Gamble and Port Blakeley) to Phila- 
delphia a full cargo of lumber. The second of the cases (No. 20, Sep- 
tember term, 1902) was a suit in admiralty by the master of the ship 
against the cargo for demurrage. In the first-mentioned case the 
district court decreed in favor of the libelant, and awarded it damages 
in the sum of $4,681.09, and in the latter case dismissed the libel; 
but in each case the court divided the costs of suit equally between 
the libelant and respondent. 
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By the tenus of the charter party the whole vessel was chartered 
by the Pacific Pine Company for the carriage of a cargo of sawn 
lumber and timber, for the considération of the lump sum of $23,500. 
Clause B of the contract provided that the charterer should "fumish 
to said vessel, at designated loading place or places as herein provided, 
a fuU cargo of sawn lumber and timber, of such lengths and sizes 
as can be taken through vessel's présent hatchways or bow or stem 
ports, if any, and on deck." Clause K provided: "Cargo to be 
stowed under the captain's supervision and direction, and the steve- 
dore employed by the vessel to be mutually satisfactory to the cap- 
tain and charterers or their agents." 

The libel filed by the charterer avers that before the arrivai of the 
vessel at Port Gamble, in the latter part of December, 1899, over 
500,000 feet of the cargo had been eut and was piled upon the wharf, 
"subdivided into lots of large and small sizes, piled separately" ; that 
the master was notified that certain small sizes thereof were intended 
for gênerai stowage through the cargo to insure full shipment; that 
the 500,000 feet of lumber, "ail of which was within easy reach of 
the vessel's tackles, and ail of which was of such length and size 
as could be taken through the vessel's hatchways and bows," was 
promptly tendered to the master, but the loading was vexatiously de- 
layed for several weeks ; that in neglect of his duty to properly load 
the vessel the master placed a considérable portion of the smaller 
sizes of lumber, intended to be used for stowage, in the lower hold 
of the vessel, where other and larger lumber should hâve been laden, 
and the vessel, in conséquence, was so badly laden as to be unfit 
to safely carry the full cargo contracted for, the total cargo shipped 
and carried to Philadelphia being 1,261,000 feet of lumber, which was 
190,000 feet less than the vessel could and should hâve carried had she 
been properly laden. 

The answer of the master of the vessel admits that prior to the 
arrivai of the vessel at Port Gamble a quantity of lumber had been 
eut and was piled upon the wharf, but dénies that "it was subdivided 
into lots of large and small sizes, piled separately"; admits that the 
master was notified that certain small sizes thereof were intended for 
gênerai stowage; dénies that the lumber on the wharf, at the time 
of the arrivai of the vessel, was within easy reach of the vessel's 
tackles, and of such length and size as could be taken through the 
vessel's hatchways and bows; admits that the pile upon the wharf 
was tendered to the master, but avers that none of the lumber then 
accessible was of proper size and character for loading in the lower 
hold, and that much of it was of too large a size to be taken through 
the hatchways into the lower hold; avers that the master was re- 
quested to eut the beams of the lower hold to admit the taking in 
of such tîmbers, but refused to do so; admits that the loading of 
the cargo was delayed for several weeks, but dénies that it was through 
any fault of the ship, and avers that the delay was altogether be- 
cause of the failure of the charterer to provide a proper cargo; ad- 
mits that a considérable portion of the smaller sizes of lumber intend- 
ed to be used for gênerai stowage was loaded in the lower hold, 
w'here other and larger lumber could hâve been laden, but avers that 
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the sole reason for this was the failure of the charterer to furnish a 
sufficient quantity of other proper cargo which could be stowed in 
the lower hold, and that because of such failure the master finally, 
much against his will, was compelled to put in the lower hold lumber 
intended for gênerai stowage; and the answer avers that the "dead 
freight" spaces and the inability of the vessel to carry certain intended 
cargo were caused wholly by the failure of the charterer to furnish 
proper cargo for the lower hold at Port Gamble. 

In his opinion the district judge says: 

"The testlmony Is voluminous and confllctlng, and wlU support the theory 
of either party. It has not been easy to reach a conclusion, but on the -w-hole 
it seems to me that the weight oif the évidence is against the ship. • • * 
The determlnlng facts are the owners' mistaken direction to the master to 
load the lower hold flrst, and the master's mistalien belief that he was not 
able to take on board the timber that for three weelss was always at hia 
command." 

The proofs constrain us to diflfer from this conclusion. We are 
convinced that the learned judge overlooked important évidence tend- 
ing to réfute the alleged "determining facts." 

Capt. Morse, of San Francisco, a shipmaster of long expérience in 
the carriage of ail kinds of cargoes, including lumber, and a disin- 
terested witness, in response to the question, "What part of the ship 
is it proper to load first?" answers, "The lower hold, always;" and 
to the question, "What is the efïect of not filling the lower hold 
first?" answers, "It has every efïect; not only the safety of the ship, 
but to properly load the ship. To do justice to the ship, you hâve 
to load the lower hold first to get in a proper cargo." This is cor- 
roborated by the testimony of other witnesses of great expérience 
called by the respondent, and by the letter of Ames, assistant man- 
ager of the Puget Mill, hereinafter quoted. The évidence on the 
part of the charterer is not materially différent. It does not go be- 
yond this: that it is not uncommon to load lumber in the lower 
between-decks and in the lower hold simultaneously, although it is 
not the usual practice. Thus, the charterer's witness, Mr. Condon, 
the superintendent of the Puget Mill, testifies: "The usual manner 
of loading is to commence at the bottom of a vessel, and load up; 
but there are a great many cases where we load — Sometimes in our 
own vessels we load the hold, between-decks, and the decks at one 
tirae. The practice is govemed by circumstances." Even upon the 
charterer's own proofs, tJie direction to load the lower hold first ap- 
pears not to hâve been a mistaken direction. It accorded with the 
çustomary and approved method. 

The allégation in the charterer's libel that the 500,000 feet of the 
cargo" on the wharf at Port Gamble when the ship arrived was "sub- 
divided into lots of large and small sizes, piled separately," is not 
sustained by the proofs. The averment indicates that it should bave 
been so subdivided, but the proofs show that it was not. Capt. 
Balch, the master of the ship, testifies that when the vessel arrived 
rhis cargo was "one big pile of lumber. The stowage was a little 
on the side, separate from that, some lying on the timber. * * * 
There was not a stick of timber or lumber that I could get at and 
put in the ship, except stowage, which was piled on a part of the 
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big timber. * * * There were pièces in the pile that would go 
in the lower hold if we could get at them, but they were covered 
up; it was impossible to get to them." This testimony of Capt. 
Balch is convincingly corroborated. John Soder, the foreman steve- 
dore, testifying to an examination he made with a view of getting 
ready to load, states: "I looked into the pile, and was figuring 
on seeing how many timbers there was in it, but it laid in such 
a way I could not get at it." And being asked "how the timbers 
were piled as regards their length and dimensions," he answered, 
"Well, they were ail mixed, from the biggest to the smallest, right 
in the bunch there." The charterer's witness F. C. Talbot, being 
asked, "Was there any arrangement of the pile made by which 
différent lengths were together, or were the timbers piled up regard- 
less of the question of the lengths of one as compared to the length 
of its neighbor?" answered, "They were piled up regardless of 
lengths." Pope & Talbot were agents at San Francisco of the 
Puget Lumber. Company, which furnished the cargo for the ship, and 
represented the charterer at Port Gamble. Edwin G. Ames was as- 
sistant gênerai manager for the Puget Lumber Company at Port 
Gamble. Now, the letter (in évidence) dated January 5, 1900, writ- 
ten by Pope & Talbot to the Pacific Fine Company (the charterer) 
at San Francisco, and received by the charterer on January 6th, 
quotes as follows from a letter of Ames to Pope & Talbot, dated 
January 2, 1900: 

"One difflculty now in loading the ship wiil be tlie fact that we hâve nearly 
GOOM. feet of this cargo piled on the wharf, and It would he a very expensive 
and dangerous job to tiy to overhaul this pile of lumber to get eut the 
smaller pièces to stow In the lower hold. • * • In regard to what onght 
to be done if the charterers are in the wrong, of course you will hâve to 
furnish such lumber as the ship can take in the lower hold, and the lower 
hold will hâve to be filled before any quantity of lumber Is taken In the be- 
tween-decks. What kind of lumber will sell best In the markets to which 
the ship is going you are better Judges than we are; but it would seem to 
me as though some changes would hâve to be made in the order, unless you 
can pompel them to eut a great many beams ont to admit of taking long 
enough timber In the lower hold to admit of proper stowage of the cargo." 

There is another important pièce of évidence tending to show 
that the master did not always hâve at his command proper cargo. 
After the ship began loading (on January 15, 1900) the Puget Mill, 
in order to complète the cargo, eut from 135,000 to 150,000 feet of 
the smaller and shorter sized timbers, which would go into the lower 
hold. 

In this case nothing is clearer than Capt. Balch's earnest aod 
honest opposition to putting the stowage lumber into the lower hold 
of the ship. How he was eventually induced to do so is plain enough 
by the proofs. On January 10, 1900, Pope & Talbot telegraphed 
Ames as follows : 

"Ask Balch !n ofT-hand manner why he don't load cargo? If he says he 
can't put in ship. ask Iiim why he caiinot load the small stuff. If he claims 
that you hâve denied his rtght to load it, that it must be kept for stowage, 
deny same, telling him it was only suggestions on your part; that he Is the 
one to décide how the cargo shall be loaded. Our object is to get some lum- 
ber aboard vessel, if ouly a small amouiit. If captain flnds he can load the 



10 120 FBDEÉAL RSPORTER. 

stowkge flrs^ we thlnk hé wlll comnence taklng cargo. Telegrapb to us wbat 
he does. Do not pat anythliig in writing." 

' Pope & Talbot, by letter to the charterer, sent on January iith, 
and received on January I2th, informed the charterer of the sending 
of this telegram to Ames, the letter containing a copy of it. Ames 
carried ont the instructions contained in the telegram, as his letter 
of January I2th to Pope & Talbot shows. On January I2th the ship- 
owners telegraphed from San Francisco to Captain Balch: "Char- 
terers evidently changed tactics. Now claim three hundred and fifty 
thousand on dock small lumber. Demand it." This telegram was 
sent after a représentation made by W. H. Talbot, a member of the 
fîrm of Pope & Talbot and a director of the Pacific Pine Company 
(the charterer), to one of the owners of the ship that there was at 
the dock small lumber which the ship could take in. The telegram 
to Ames and this communication to the shipowners indicate some- 
thing more than a mère coïncidence. 

On January I3th, Capt. Balch addressed and delivered to the 
Puget Lumber Company a letter stating; 

"By Instructions from San Francisco, I demand any lumber or tlmber you 
may hâve on dock eut for the ship J. A. Brlggs that wiU go In présent ports 
and batches. The 1x6, 12, 14, 16, and decklng 3x6 and 4x6 was Intended for 
broken stowage, which the ship needs for that purpose. It is aiso for cbar- 
terer's Interest. I db net tbink It Is proper cargo to start lower hold with, I 
do not feel responsible for proper stowlng if charterers do not give proper 
lumtier for that purpose. • • • wdU be able to start flrst thing Monday 
mornlng, against my Judgment" 

Thereupon the Puget Lumber Company "instructed a tallyman to 
be on hand Monday moming, and to let them hâve anything they 
will take." The loading of the small lumber, originally intended for 
stowage, into the lower hold began on the morning of Monday, 
January I5th, and was continued from day to day until ail was 
taken in. This was done with the knowledge and consent, and seem- 
ing approval, of the Puget Lumber Company, the charter er's agent 
at Port Gamble. 

The charterer's protest of January i8th, addressed to the man- 
aging owner of the ship at San Francisco (even if good faith on the 
part of the charterer can be supposed), was too late. The bulk, if 
not ail, of the small lumber had already been stowed in the lower 
hold of the ship. As early as January i2th the charterer had been 
informed of the telegram sent by Pope & Talbot to Ames. If that 
telegram was to be disavowed, the charterer was bound to act prompt- 
ly. It could not delay full six days, and then attempt to undo what 
had been accomplished through Pope & Talbot. 

If there was bad stowage, resulting in a shortage of cargo, the 
charterer is in no position to complain, in view of the drcumstances 
disclosed by the proofs. It follows that the libel in the suit brought 
by the charterer against the ship should hâve been dismissed. 

The oral argument on behalf of the ship was confined to the 
main case, — ^the suit by the charterer against the ship. The ap- 
pellants' brief does not distinctly point out wherein the court erred 
in den)ang demurrage. As the case is presented, it is not clear to us 
that the court's finding upon the question of demurrage was wrong, 
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and we will not disturb the decree dismissing the ship's libel against 
the cargo. 

The decree of the district court in No. 19, September term, 1902, 
the ship John A. Briggs, appellant, against the Pacific Fine Com- 
pany, appellee, is reversed, with costs in this court to the appellant, 
and the cause is remanded to the district court, with direction to 
dismiss the libel, with costs of suit to the respondent. 

The decree of the district court in No. 20, September term, 1902, 
the master of the ship John A. Briggs against the cargo of the ship 
and claimant, is affirmed, with costs in this court to appellees. 
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JOHN O'BRIEN LUMBER CO. V. ROYAL TRUST CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. October 7, 1902.) 

No. 860. 

1. Ekckivbhs— Certificates — Vendor's Lien — PRioRrrr. 

The seller of rails to a rallroad company, reserving a valld Uen thereon 
for thelr prlce, may net enforce the lien, as against the certificates of the 
receiver of the road, duly issued by the court In the administration and 
maintenance of the property. 

Appeal from the Circuit Court of the United States for the Western 
District of Wisconsin. 

Richard Sleight, for appellants. 
M. F. Gallagher, for appellees. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge. The appellees, the Royal Trust Con»- 
pany and Horace S. Oakley, are trustées under a mortgage given by 
the Washburn, Bayfield and Iron River Railway Company, a corpora- 
tion of Wisconsin, to secure its bonds to the extent of five hundred 
and thirty-five thousand dollars. The mortgage covered the right 
of way, together with ail grades, bridges, culverts, ties, rails, roUing 
stock, cars, engines, outfits, and property of every description, in- 
duding privilèges and franchises belonging, or appurtenant to the rail- 
road. The appellee, A. C. Frost, is the Receiver of the road, appoint- 
ed by the Circuit Court for the Western District of Wisconsin De- 
cember 24th, 1898. 1 

The appellant, the John O'Brien Lumber Company, a corporation 
of Wisconsin, is a creditor of the railroad company, to the extent 
of four thousand, five hundred and eighteen dollars and twenty-nine 
cents; three thousand, three hundred dollars of which was for rails 
sold to the railroad company, upon which it claims a spécifie vendor's 
lien. 

• Rehearlng denled November 15, 1802. 

T 1. Nature of reeelvers' certificates, see note to Postal Tel. Gable Oo, t. 
Vane, 26 0. O. A. 350. 
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The maîn case, in which appellee intervened, was to foreclose the 
mortgage mentioned, for default in the payment of interest; and, 
pending foreclosiire, ior a receiver. The receiver appointed, as, above 
stated, took possession of the road December 24th, 1898, including 
in such possession, the rails purchased of appellant. The decree of 
the Circuit Court, entered July 5th, 1901, ordered that in default of 
the payment of the receiver's expenses, and of the principal and 
interest due on the bonds, the property of the railroad company be 
sold, and the funds arising therefrom, distributed as follows : first, 
the expenses of executing the decree, and of administration, including 
the receiver's certificates ; then to the payment of the bonds. On 
the same day — July 5th, 1901 — the intervening claims, including ap- 
pellant's, as far as they sought a préférence or lien, were denied and 
dismissed. From both decrees this appeal is prosecuted. 

In the view we hâve taken of the case, it is unnecessary to con- 
sider many of the interesting questions argued. It is shown that the 
court, in the administration of the property through its receiver, has 
issued receiver's certificates, pledging for the payment thereof, the 
property and income of the railroad company, to the amount of two 
hundred and twenty thousand, five hundred and eighty-one dollars ; 
and that the upset price fixed in the decree for the sale of the road, 
was two hundred and twenty-five thousand dollars; sufficient only 
to pay the receiver's certificates, and the costs of administration. It 
was admitted at the argument, that the road had not sold for more 
than this amount. The question that arises, therefore, is this : Will 
the vendor of rails to a railroad company, reserving to himself a valid 
lien upon the rails sold, be allowed to enforce that lien, not only 
against the railroad company, artd its mortgagees, but also against 
the receiver's certificates duly issued by the court in the administra- 
tion and maintenance of the property. 

The certificates were issued, as the orders show, to procure funds 
for wages, operating expenses, maintenance and repairs, purchase 
of roUing stock and of rails, and for other purposes not specifically 
mentioned. The first were issued January 3rd, 1899, and the last 
April 9th, 1901. 

The appellant became a party to the suit May 29th, 1899, after 
certificates to the amount of about one hundred and sixty-one thous- 
and dollars had been issued. There is no proof in the record, that 
appellant had no notice from time to time of thèse orders. Nor is 
there any attack upon the orders, upon the ground, either that the 
money was not needed, or that it was improvidently expended, or that 
there should hâve been an earlier cessation of the opération of the 
road by the receiver. Standing thus unimpeached, the orders of the 
court carry the presumption that the money was needed, and was 
providently spent in exécution of the court's duty toward the property 
in its possession. 

The rails purchased of appellant, upon which the lien is claimed, 
had been laid originally upon spurs leading into the timber lands 
tapped by the road. The larger portion of the rails were on lands 
not belonging to the railroad right of way; but from time to time 
.the rails were taken up from the lands tapped, many of them being 
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relaid in the main Une. There can be no question that the rails 
were a part of the property of the railroad company, and, as such, 
included within the receiver's possession, and within the description 
of the property pledged by order of the court to the payment of the 
receiver's certificates. 

In Union Trust Co. v. Illinois M. R. Co., 117 U. S. 434, 6 Sup. Ct. 
809, 29 L. Ed. 963, the Suprême Court said : 

"Property subject to liens and claims and debts, of various char- 
acters and ranks, which is brought within the cognizance of a court 
of equity for administration, and conversion into money, and dis- 
tribution, is a trust fund. It is to be preserved for those entitled to 
it. This must be done by the hands of the court, through ofïicers. 
The character of the property gives character to the particular species 
of préservation which it requires. Unimproved land may lie idle, 
with only payment of taxes. Improved property should be rented. 
Movable property that is not perishable may be locked up and kept ; 
but if perishable, it must be sold, by way of préservation. A railroad, 
and its appurtenances, is a peculiar species of property. Not only 
will its structures deteriorate and decay and perish if not cared for 
and kept up, but its business and good will will pass away if it is 
not run and kept in good order. Moreover, a railroad is a matter 
of pubHc concern. The franchises and rights of the corporation 
which constructed it were given not merely for private gain to the 
corporators, but to furnish a public highway; and ail persons who 
deal with the corporation as creditors or holders of its obligations 
must necessarily be held to do so in the view, that, if it falls into in- 
solvency and its afïairs come into a court of equity for adjustment, 
involving the transfer of its franchises and property, by a sale, into 
other hands, to hâve the purposes of its création still carried out, the 
court, while in charge of the property, has the power, and, under some 
circumstances, it may be its duty, to make such repairs as are neces- 
sary to keep the road and its structures in a safe and proper condi- 
tion to serve the public." 

In view of the law laid down in that case, and of the fact that so 
far as this record discloses, the Circuit Court rightly felt itself ob- 
liged to continue opérations, and make repairs — at least until fuU ex- 
périence had shown the contrary — we do not see how we can hold 
otherwise than that the certificates thus issued are a first lien ; prior 
to the bonds, and prior to any possible lien of a vendor for purchase 
price of rails. Ail claims against the railroad as debtor — whatever 
their priority as between creditors — became subordinated to the power 
of the court to operate the railroad property. As expenses of legiti- 
mate administration, the receiver's certificates must be met before 
question of priority among creditors is reached. Kneeland v. Trust 
Co., 136 U. S. 98, 10 Sup. Ct. 950, 34 L. Ed. 379. 

The decree of the Circuit Court will be afïirmed. 
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CARLBTON DRY GOODS CO, v. BOGERS. 

(Circuit Court of Appeals, Fifth arcult January 20, 1903.) 

No. 1,193. 

L Bankruptoy— Préférence— Offset— New Cbbdit. 

Where a bankrupt purchased a stock of goods, for a part of wWch 
the seller was Indebted to défendant, and défendant refused to accept 
the bankrupt as Its debtor and release the seller until $1,000 had been 
pald on the seller's debt, whereupon the bankrupt pald such amount to 
défendant before bankruptcy, when the balance of the debt of the 
seller was charged agalnst the bankrupt, the crédit for the balance 
80 given was not such as défendant was entltled to set off against a 
subséquent préférence, under Bankr. Act, S 60, par. "c" [TJ. S. Gomp. 
St. 1901, p. 3445] provlding that, If a créditer Is preferred, and after- 
wards extends to the debtor further crédit, wlthout securily, for pi'op- 
erty whlch becomes a part of the debtor's estate, such new crédit re- 
malning unpaid may be set oft against the amoUnt whlch would other- 
wlse bè recoverable from hlm as a préférence, since the property for 
whlch the crédit was glven was acqulred by the bankrupt from bis trans- 
ferror, and not from défendant 

2. Same. 

The crédit was also not avallable as a set-off for the reason that it 
was glven In considération of a payment on the debt of the bankrupt's 
transferror, and not for any property passlng from défendant to the 
bankrupt. 

Appeal from the District Court of the United States for the Western 
District of Texas. 

James D. Williamson, for appellant. 

Before FARDEE and SHELBY, Circuit Judges. 

PER CURIAM. The case shows that four months prier to the ad- 
judication in bankruptcy the appellant received a préférence payment 
on account, and now claims to offset this préférence payment by a 
crédit of $781 thereafter extended to the bankrupt under the foUowing 
circumstances : Six months prior to the adjudication in bankruptcy 
the bankrupt's firm bought a large stock of goods, inventoried at 
$8,547, from one B. F. Long, for which the firm agreed to pay the sum 
of $1,100 and assume the indebtedness of the said Long, including a 
large indebtedness to the appellant. The $1,100 was paid to Long at 
the time, and the bankrupt's firm took possession of the goods, and 
continued in possession of the same for about 30 days, when, having 
failed to pay for the stock of goods as agreed, and within 4 months 
preceding the bankruptcy, a new arrangement was made between the 
bankrupt's firm and Long, by which Long was permitted to take 
back about $3,200 worth of the goods, the bankrupt's firm to retain 
the balance on condition that it should assume the indebtedness due 
the Carleton Dry Goods Company, — a sum of about $1,781, then due. 
The appellant refused to take the assumption of the bankrupt's firm 
and release Long, or permit the stock of goods to be moved, imtil 
there should be first paid on the Long account the sum of $1,000, 
leaving $781 to be thereafter paid, as to which last-mentioned siun 
the bankrupt's firm would be accepted and Long released. At inter- 
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vais thereafter, and before the bankruptcy, the bankrupt's firm paid 
the sum of $i,ooo, aind thereupon, on the books of the appdlant, was 
charged the balance of $781, and it is this $781 which is claimed to 
be a crédit for property received, extended without security. 

The appellant's demand for offset against the préférence admitted 
to hâve been received is claimed under paragraph "c," § 60, of the 
bankrupt law of 1898 [U. S. Comp. St. 1901, p. 344S], and we concur 
with the district judge in refusing the demand, because the property 
was acquired by the bankrupt's firm from Long, and not from the ap- 
pellant, and before the préférence was given to appellant ; and, even if 
this were not so, the crédit given by appellant to the bankrupt's firm 
in accepting the bankrupt's firm instead of Long as a debtor was in 
considération of $1,000 paid on Long's debt, and not for any property 
passing from appellant to the bankrupt's firm. 

The decree appealed from is affirmed. 



TBJXAS & P. Rï. CO. T. OAU. 

(Circuit Court of Appeals, FIfth Circuit January 27, 1903.) 

No. 1,181. 

1. Cabeibus— Stipulation Exbmptinq from Liabilitt fob Fike— Agbbkmbnt 
NOT TO Enfokce— Considération. 

Act of a consigner of cotton in giving up Insurance thereon in tils favor, 
and taking out a policy in favor of the carrier, fully protcctlng it from 
loss or destruction by fire, constltuted a valuable considération for a 
promise on the part of the carrier not to Insist on a provision In the blll 
of ladlng exemptlng it from liabillty for loss or damage by fire. 

In Error to the Circuit Court of the United States for the Eastem 
District of Louisiana. 

N. W. Finley, W. W. Howe, W. B. Spencer, and C. P. Cocke, for 
plaintifï in error. 

William S. Parkerson and Branch K. Miller, for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. The undisputed évidence shows that while the 
bills of lading contained a provision "that neither the Texas & Pacific 
Railway Company, nor any Connecting carrier handling said cotton, 
shall be liable for damages to or the destructon of said cotton by fire," 
the owner and consigner, Cau, had taken out insurance which fully 
protected him in case of damage or destruction of said cotton by fire, 
and that in this state of the case, upon représentation made by the 
Company, through its authorized agent, that the company would be 
responsible for damages or destruction caused by fire, amounting, in 
substance, to a représentation that the company would not insist upon 
exemption from liability as excepted in the bill of lading, and at the 
instance and request of the railway company, the owner and consignor 
gave up the insurance in his favor, and took out and paid for insurance 
in favor of the carrier company, fully protecting the carrier from loss 
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or destruction of the cotton by fire. The insurancc in favor of the 
carrier was a valid, valuable considération for the promise, if not con- 
tract, not to insist upon the exemption from loss or damage on account 
of destruction by fire, which was contained in the bill of lading, for it 
fully protected the carrier company from loss or damage by fire for 
which it was "legally liable," and this included liability resulting from 
the négligence of its own employés, and for which it was unquestion- 
ably liable to the consigner, notwithstanding the exemption contained 
in the bill of lading. 

The judgment of the circuit court does substantial justice between 
the parties, and we afïirm the same. 



WANAMAKER v. UNITED STATES. 

(Circuit Court of Appeals, Thlrd Circuit February 2, 1903.) 

No. 10. 

1. C0BTOM8 Ddtibb— Classification — Corsets Tbimmed with Laob. 

Women's corsets made of cotton, as the material of chlef value, 
trimmed around the upper border with cotton lace edglng, are dutlable 
under paragraph 339 of the tariff act of 1897 [U. S. Comp. St 1901, p. 
1662], as wearing apparel "made wholly or In part of lace," notwith- 
standing the small relative value of the lace. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Frank P. Prichard, for appellant. 

James B. Holland and Wm. M. Stewart, Jr., for the United States. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. The only question involved in this case 
was decided by the circuit court of appeals for the Second circuit in 
U. S. V. Altman, 46 C. C. A. 116, 107 Fed. 15 ; and the able argument 
by which the correctness of that décision has been challenged has failed 
to convince us that it should not be foUowed. Upon full and inde- 
pendent considération of the subject, we concur in the conclusion 
which was there reached, and in the opinion by which that conclusion 
was supported. 

The decree of the circuit court for the Eastern district of Pennsyl- 
vania, affirming the décision of the board of gênerai appraisers, is 
affjrmed. 
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MBBRITT & CHAPMAN DERRICK & WRBCKING 00. T. 
NORTH GERMAN LLOYD (three cases). 

THE SAALE. 

(District Court, S. D. New York. June 30, 1902.) 

1 Salvagk— Services in Uaising Bbached Steamships— Nboligkncb. 

Where after a vessel, beached while on flre, was raised by a wreck:- 
Ing Company under an agreement tbat the service should be compeit 
sated as salvagc, she Usted and sank again througb the insulUciency of 
the précautions taken by the wrecking company, whlch was due partly 
to a reliance on mlsleadlng statements made by the owner in respétt 
to her stability, in awarding salvage for the work the addltional ex- 
pense made necessary thereby will be dlvided between the owner and 
the wrecking company. 

8. 8amb— Amount of Awabd. 

The amount earned as salvage by libelant, a wrecking company, in 
ralslng and clearing from bodies and wreckage the steamships Bremen, 
Main, and Saale after they had been beached following the flre on the 
Hoboken dock where they were partly bumed, eonsldered and deter- 
mined. 

8. Same— Services Rbndbrkd to Borning Ship. 

Salvage compensation awarded to tugs for services in beachlng the 
steamship Saale after she had taken flre at her dock at Hoboken, and 
In assisting in putting ont the fire and saving the llves of persons on 
board. 

In Admiralty. Suits to recover for salvage services. 

Avery F. Cushman and R. D. Benedict, for Merritt & Chapman 
Derrick & Wrecking Co. and for the Champion and the Hustler. 

Charles L. Guy, for the Eugène Grasselli. 

Peter S. Carter, for the Westchester. 

James J. Macklin, for the America, the Millard, and the Pulver. 

Butler, Notman, joline & Mynderse, for the Morgan, the De Veaux 
Powell, and the James D. Leary. 

Carpenter & Park, for the McWilliams. 

Wing, Putnam & Burlingham, for the Mutual, the Edward M. 
Timmins, and the Gracie. 

John F. Foley, for the Eli B. Conine, the E. J. Kennedy, the M. D. 
Wheeler, the D. C. Ivins, the M. Moran, the George D. Kuper, and 
the C. W. Standart. 

Shipman, Larocque & Choate, for respondent and claimant and for 
cargo. 

ADAMS, District Judge. Thèse are salvage actions brought by 
the libellants to recover for services in connection with three steam- 
ships, the Bremen, the Main and the Saale, and their cargoes. The 
necessity for the services arose out of the fire which occurred at the 
respondent's pier in Hoboken on the 30th day of June, 1900. This 
fîre, with some of its conséquences, has been fully described by Judge 
Brown in the case of The Kaiser Wilhelm der Grosse (D. C.) 106 
Fed. 963, and The Bremen, m Fed. 228, and The Main, Id., to 

1 2. Salvage awards In fédéral courts, see note to The Iiamington^ 30 C. 
O. A. 280. 

120 P.— 2 
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which I refer for a gênerai statement of the facts leading up to the 
présent cohtroversies. Iil'those cases, there were awards to various 
salvors for services to the mentioned vessels. The Kaiser Wilhelm 
der Grosse was saved frora the fire with little damage. The ques- 
tion of salvage in her case was then fully determined. The Bremen 
and the Main were seriously damaged by fire and it was necessary 
to beach'thera, which was done on the Weehawken fiats. It remains 
to be determined what should be awarded as salvage for raising them. 
The Saaïe partly drifted and was partly towed down the river and 
was towed so that she took bottom on the Communipaw fîats. Her 
c;ase hàs not been heretofore considered in any aspect and it is neces- 
sary to détermine what should be awarded as salvage for raising her, 
also what should be awarded for the salvage services of a number of 
tugs in pumping water on and into her and putting her into the 
position where the opérations for raising her were carried on. Thèse 
services were somewhat siniilar in character to those which hâve 
already been allowed in the casés of The Bremen and The Main, 
supra. 

In each of the actions covering the Bremen and the Main, an order 
was made on the loth of May, 1901, referring it to a commissioner 
to take évidence and report upon the îollowing questions : 

'1. The amonnt of actual dlsbursements made by the libellant lu per- 
forming the service clalmed for, includlng the value of materlals reasonably 
used np or lost In the service. 

"2. The amount of the value of the services rendered calculated at a fait 
and rëasonable rate, as lipon quantnm nièrult, wlthout référence to salvage. 

"3. The value of the llbellant's plant employed In the service, or reasonably 
necessary thereln." 

A similar order was made in the action in personam^ conceming 
the Sjialç, with an additipnal question, viz. : "The value of the prop- 
erty saved." 

It has been agreed by the parties in the action against the Saale, 
her cargo, &ç., that determinatjqns of thèse questions relating to her, 
were necessary in such case, and that the method resorted to by the 
court of . qbtaining the aid of a commjssioner's findings in the action 
in perso^iam should be effectuai in disposing of the questions, so far 
as they should be applicable, to the action in rem. 

In each of the cases, the commii^sioner has made a report. In the 
Bremen, he found that he was unable to arrive at definite answers to 
the ist and and questions. To the 3rd question, he answered that he 
found the: value of the plant owned by the libellant and used in the 
service to hâve been $345,000, ïuad of such as was not owned by it 
but used more or less, some of it very little, $165,000. In the Main, 
he found, also, that be was unable to answer the ist and 2nd ques- 
tions. To the 3rd question^ he answered that he found the value of 
the plant owned by libellant and used in the service to hâve been 
$250,000, and of such as was not owned by it, but used more or less, 
some of it very little, $163,000. In the Saale, he found, also, that he 
was unable to answer the ist and 2nd questions. To the additional 
question^ numbered as the 3rd, he answered that he found the value 
saved to hâve been $55,536.27. To the remaining question, numbered 
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as the 4th, he answered that he found that the value of the plant 
owned by the libellant and used in the service to hâve been $187,000 
and of such as was net owned by it but used more or less, some 
of it very little, $145,000. 

Ail the findings with respect to the values of the plant owned by 
the libellant and used in the service, viz. : $345,000 in the Bremen, 
$250,000 in the Main, and $187,000 in the Saale, hâve been excepted 
to by the respondent and claimant. The exceptions are gênerai and 
do net point out the particular errors complained of, nor what the 
findings should hâve been. The Commander in Chief, i Wall. 43, 
17 L. Ed. 609. I understand from the brief, however, that the prin- 
cipal complaints are : (i) because the commissioner has reported the 
values of the same vessels as against the différent opérations and 
(2) because he has included certain vessels in the plant, whicb the 
exceptant thought were useless, or comparatively so. There can be 
no doubt that the same plant — or parts of it — ^was used in the three 
différent transactions, but that would not apparently be a good rea- 
son for diminishing the value to a third in each case, unless it ap- 
peared that the plant was actually divided into thirds for use at the 
same time in the difïerent opérations, which does not seem to hâve 
been the case. The wrecking vessels and appliances were of course 
shifted around from one sunken, or grounded, vessel to another while 
the opérations were under way, so that perhaps at no one time, were 
ail the éléments constituting the plant engaged at work on any one 
vessel, but there can equally be no doubt that the whole plant was 
available at proper times for use in the différent opérations and that 
such value is the one to be considered, so far as the value may hâve 
any effect upon the final question. With respect to the inclusion of 
the value of the vessels said to hâve been useless, it has not been 
shown to me, by références to the testimony, that such was the case. 
It is not to be expected that a work of this kind could be carried on 
without some loss of time by a part of the plant or that just the kind 
of a vessel best adapted for a particular purpose could be supplied 
at the moment wanted. I am satisfied that the commissioner's find- 
ings are correct enough to meet the purposes for which they were 
designed, that Is, to supply the court with a fairly accurate estimate 
of the value of the plant employed. The exceptions are overruled. 

After the disaster, when the fires in the respective vessels had been 
extinguished and steps for the salvage of the property became neces- 
sary, somie conversation took place between the représentatives of 
the owners of the steamers and the wrecking company with respect 
to the latter taking charge of the work, and an agreement was reached 
and confirmed by letters between the parties as foUows : 

"New York, July 2n«, 1900. 
"Merritt & Ohapman Derrick & Wrecking Oo., 27 William St., N. T. Olty. 
Gentlemen:— We request you to take sole charge of ail the opérations on onr 
steamers 'Bremen,* 'Saale' and 'Main' under the direction of our Superla- 
tendent, It behig understood that If we cannot agrée as to compensation for 
the services rendered, the Board of Underwrlters shall act as umplre. 

"We are, gentlemen, 

"Yours very truly, 

"Oehichs & Od.» 
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"New York, July Znd, 1900. 
"Messrs. OeWchs & Co., Agents, North German Lloyd S. S. Co., 5 Broadway, 
New York Caty. Gentlemen:— 

"S. S. 'Saale'— S. S. 'Bremen'— S. S. 'Main.' 
"Your favor of even date at hand and contents noted. In answer thereto 
would say that according to verbal orders which you conflrm therein, as to 
our taklng charge of the opérations on the above steamers, we are proceed- 
Ing with the recovery of thèse ships and their cargoes. 

"In référence to any understandlng about compensation for our services, 
we deaire to hâve it understood, whether you choose to consider it Salvage, 
or day's pay. 

"In case of Salvage, our compensation is not to be limlted, but declded 
either by disinterested arbitration, each choosing a représentative aud they 
chooslng a third. if necessary— or Salvage to be awarded by the Courts. 

"We are willing to proceed with the work at day's pay without a bonus, 
providing such pay is guaranteed to us and we are not obllged to look to 
the property recovered for it. 

"In case you prefer us to look to the property for our compensation, we 
would expect, in addition to day's pay, a bonus for prompt and successful 
work; also on account of our taking the chances of values recovered. 

"The bonus, in this instance, we are willing to leave to arbitration, either 
by the Board of Underwriters, or disinterested parties. 
"We enclose herewith our schedule of Bâtes for Plant, &c., by the day. 
"We are, gentlemen, 

"Yours very truly, 

"Merritt & Chapman Derrick & Wrecking Co. 
"Isaac B. Chapman, 

"Vlce-iYesfdent" 

"New York, July 3rd, 1900. 
"Merritt & Chapman Derrick & Wrecking Company, 27 William St., City. 
Gentlemen: — 

"S. S. 'Saale'— S. S. 'Bremen'— S. S. 'Main.' 
"We beg leave to acknowledge receipt of your valued favor of 2nd Instant, 
and in reply would say that we prefer to treat the services that yen may 
render in the matter of the above three steamers as salvage to be deter- 
mined In a suit to be brought In the Southern District of New York, unlesa 
the amount Is arrîved at by agreement or arbitration to be hereaftei 
agreed to. 
"Trusting that this wlU be satisfaétory. we are, gentlemen, 

"Yours very truly, 

"Oelrlchs & Co." 

"July 6, 190O. 
"Messrs. Oelriehs & Co., Agents, North German Lloyd S. S. Co., 5 Broadway, 
City. Gentlemen: — 

"S. S. 'Saale'— S. S. 'Bremen'— S. S. 'Main.' 
"Answerlng your favor of July 3rd, we note that you hâve decided to hâve 
us treat the services rendered on the above three steamships as salvage, 
which is hereby accepted, to be determlned by a suit In Admiralty, unless 
the amount is arrlved at by agreement or arbitration, to be hereafter mu- 
tually agreed to. 

"In référence to your letter of July 2nd, that our opérations should be 
under the directions of your Superintendent, would say that we are pleased 
to hâve your Superintendent in touch with the work so our Superintendent 
ean get information about thé ships, their cargoes, etc., but should our 
men in charge think différent that he in référence to the opérations, we 
wlll ccrtainly expect the judgment of our men to prevail. 
"Yours truly, 

"Jlerritt & Chapman Derrick & Wrecking Co." 

The question of the application of the schedule rates of the wreck- 
ing Company, mentioned in the letters, has been the subject of con- 
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siderable discussion in the matter. Thèse rates are the ones often 
charged by the libellant for wrecking work in the harbor and fre- 
quently paid in the absence of a spécial agreement. It was, however, 
obviously the intention of the steamship Company to avoid committing 
itself in any way to the schedule rates and to put the matter on a 
salvage basis, in which the resuit achieved would be a very material, 
if not the most important, élément to be considered in making the 
awards. That was the final agreement of the parties and I shall, 
therefore, give no considération to the schedule rates, excepting so 
far as they may hâve some bearing on quantum meruit in each case 
to be hereafter determined, as well as possible, as one of the éléments 
in ascertaining a proper salvage award. 

Further facts preliminary to the considération of the awards in 
détail are not in much dispute. The situations of the vessels, the sea- 
son of the year and the weather were favorable for the wrecking opér- 
ations. The vessels were not entirely submerged and no great injury 
had been done by the fire to their huUs, so as to afifect their buoyancy, 
when relieved of the accumulations of water. Pumping was the prin- 
cipal service to be rendered and to make this effective It was neces- 
sary to close ail the openings of the vessels, consisting principally 
of port holes and some coal ports. It was also necessary to clear 
the rubbish out of them so that the pumps could work to the best 
advantage, and to remove from the Saale a large number of bodies 
of persons who had perished in the fire. This was very disagreeable 
work and in a measure dangerous to health as the weather was very 
hot at times and the stenches from the bodies and from putrid cargo 
were almo<;t insufïerable The Main also had some cargo, which 
as a resuit of the disaster became spoiled and offensive to handle, 
with some danger to health. This also had to be removed. The 
plans of the ships had been bumed so that work was carried on at a 
great disadvantage and expérience and care were necessary. Alto- 
gether, it was a wrecking opération of unusual magnitude, requiring 
the use of a spécial and valuable plant, aided by outside resources, 
and necessarily to be conducted by experienced and compétent per- 
sons, but not involving great risk or danger. The resuit was not 
much in doubt from the beginning and the wrecking company was 
reasonably sure of a fair compensation, if its efforts were prudently 
managed. 

After the work was completed, the parties were not able to agrée 
upon the amount of compensation to be paid for the services but the 
steamship company paid the wrecking company the sum of Forty 
thousand Dollars on account, for which a receipt was given as follows : 

"Recelved from Messrs. Oelrichs & Co., Agents of the North German Uoya, 
the sum of Forty thousand dollars ($40,000) on account of services renderea 
in the ralsing of steamshlps 'Bremen,' 'Main,' and 'Saale,' it being undei-- 
etood, that this account payment in no way préjudices the right of OeMchs 
& Co., Agents of the North German Lloyd, to object to the mémorandums 
of days pay and bill of the Merritt & Chapman Derriclî & Wrecking Com- 
pany for the raising of thèse vessels, or to any item contained in the mém- 
orandums and bills. 

"New York, September 28, 1900. 

"Merritt & Ohapman Derrick & Wrecking Oo. 
"Isaac E. Ohapman, Vice Près." 
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The steamship company ncw daims that the sum paid is ample 
to cover ail the services rendered by the wrecking company. The lat- 
ter claims that quantum meruit in each case would be as follows: 
the Bremen, $85,299.61 with interest ; the Main, $26,479.25, with in- 
terest; the Saaie, $16,688.72, with interest. It further daims that 
it is entitled to such sums, with proper additions in view of the salvage 
character of the contract, frora which the $40,000 paid should be de- 
ducted. 

I will take up the claims in the order first named; also the addi- 
tional daim for the services of the salving tugs in the last mentioned 
case. 

Thb Bremen. 

The saved value of the vessel was $750,000 and of the cargo $4,800. 
The vessd was 544 feet long over ail and of 10,525 registered tonnage. 

The opérations commenced shortly after the 30th day of June, 
the time when the vessd was beached and on the I5th day of July 
following the vessel was raised and almost in a condition to be de- 
livered to the owner, when an unfortunate accident occurred by which 
the vessd turned over on her beam ends and it became necessary 
that the opérations should begin anew, with additional appliances, 
and it was the ist day of September following when the vessel was 
finally raised and delivered to the owner. The prindpal controversy 
is with respect to this acddent, the owner claiming that it happened 
through the négligence of the wrecking company, in failing to use 
proper methods, particularly with respect to ballast, and absence of 
due care, and the latter claiming that it took ail the proper precaur 
tions, that the accident could not be anticipated and was the resuit, 
principally, of reliance placed upon assurances of the agents of the 
owner that the vessel would not need any ballast. 

This vessel was larger than any which had been the subject of 
wrecking opérations within the expérience of any of the persons em- 
ployed in the matter, but they went about it in the way which they 
had found successful in other cases, by putting a derrick alongside 
to correct an existing list as the vessel lay sunk and to overcome any 
which might develop in the raising. The respondent called some wit- 
nesses to show that the proper method was to use sand in bags as 
ballast but thdr expérience was not such as to give their testimony 
much weight and I conclude that the use of the derrick was proper, 
particularly in view of the fact that the wrecking company was not 
assisted in any way by plans of the vessel, owing to their having been 
bumed on board, and that assurances were given by the respondent's 
agents that ballast was not really needed owing to the stability of 
the vessel. I do not think, however, that the wrecking company 
was entitled to rely Uf>on such assurances to the extent of neglecting 
altogether précautions which are necessary in the raising of any 
vessel and it is shown by the testimony of one of its experts that 
ail submerged vessels, with a certain amount of water in them, cant 
one way or the other in leaving the bottom and it is necessary to 
hold them upright, which is usually donc by employing a derrick to 
be used as a ballast log in one sensé, that is in sustaining the vessel 
on the side to which the derrick may be fastened, and in another 
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sensé to use her as a power, by means of her purchases, to pre- 
vent or correct a list either way. It is shown that up to a certain 
point, varying with the character of the vessel she is working upon, 
a derrick is ordinarily efficient to prevent any serious careening of 
the vessel during the raising and I hâve no doubt that the derrick 
used hère, a powerful vessel, called the Monarch, with a lifting ca- 
pacity of 260 tons, would hâve been quite capable, if properly used, 
of accomplishing that resuit. When the derrick first went to the 
Bremen, on the ist day of July, it was found that the steamship 
had a considérable lîst to port, so that that side of the vessel was 
seven or eight feet lower than the starboard side. The derrick made 
fast to the port side near the bow and immediately went to work 
to endeavor to prevent any further list and to straighten the vessel, 
up. To accomplish the latter purpose, wire slings were put in two 
of the steamer's chocks and fastened to the derrick. A strain was 
put on the steamer to the extent of about a third of the derrick's 
lifting power but nothing was accomplished in this way. The next 
day 1% inch chains were put under the steamer for the purpose of 
sweeping her bottom, as it is called, and assisting in the lifting. The 
starboard water ballast tanks, which were empty, were fîlled and by 
using the purchases of the derrick on the chains, one of which was 
fastened on the steamer's foremast and the other on her starboard 
side and worked around drums on the derrick, the steamer was 
straightened up to some extent. The derrick then went to other 
work and returned on the i4th of July. The chains had remained 
on the steamer and the derrick made fast to them again. The ports 
were then about closed and the water had been kept down by pump- 
ing. Pumping then went on; a strain was put on the chains again 
by the derrick and shortly afterwards, with the rise of the tide, the 
steamer left the bottom and rose from her own buoyancy, so that 
she was five or six feet from the bottom. When she reached this 
point, about 7 o'clock in the evening of the next day, the steamer 
careened to port breaking both the chains, by which she was fastened 
to the derrick, and sunk to the bottom again, where she afterwards 
straightened up in about the position she first was. Subséquent 
measures to accomplish the purpose of raising were taken by means 
of a large quantity of stone ballast, the use of numerous pontoons 
and the derrick again this time môstly on the starboard side but 
pursuing substantially the same methods to raise the vessel, "except- 
ing the full power of the derrick was used with larger chains. The 
raising was finally accomplished on the 29th of August. AU the work 
from the I7th of July to such time was the resuit of the failure to 
keep the vessel up when first raised. No substantial attempt is made 
by the wrecking company to account for the first failure. It was 
suggested in the testimony that the rolling over of the vessel might 
hâve been caused by the steamer's bilge keel catching on the sloping 
bànk where she was lying or that her propeller blade might hâve 
caught in the mud but neither of the hypothèses seems to me to be 
tenable, especially as it is fairly established that the vessel was en- 
tirely free from the bottom when she turned over. I think it is 
probable that with an existing list and a great body of mioving water 
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still in the vessel, with a tendency to the port side, and there being no 
counterbalancing ballast on the starboard side, that shortly after 
becoming entirely free from the bottom and without any support from 
it, the natural tendency of the steamship to turn over to the port was 
too great for the strength of the chains used to niaintain her up- 
right position, uniess the greatest watchfuhiess and care should Se 
exercised on the part of those superintending the opération. Expert 
testimony was taken by the wrecking company to show that when 
the vessel reached the height where sbe turned over, that the danger 
point had been passed but the fact of her tuming over is too strong a 
contradiction of such a theory to permit it being entertained. Assuni- 
ing that the appliances were reasonably sufficient to prevent the ves- 
sel from tuming over, res ipsa would seem to condemn the manner 
of using the appliances. But a conclusion that there was an absence 
of proper précautions is not dépendent upon a presymption. Al- 
though it appears from the libellant's testimony that it was usual 
and proper in opérations of this kind to use the steam power of the 
derrick to check any hsting and to keep the vessel upright, and that 
it was used successfully on the Main when a similar danger menaced 
her, yet I find no évidence that it was used hère, notwithstanding 
there was warning and ample opportunity to bring it into réquisition. 
When the opérations were commenced, a method was devised of 
showing the extent of the list, and any variation, by means of a 
swinging boit fastened to an old sette on the lower promenade deck. 
This was a primitive arrangement and it would seem that in an im- 
portant opération of this kind it would hâve been prudent to use a 
clinometer for the purpose, as was donc in the latter proceedings, but 
even this rough device, called a "Tell-tale," showed an increasing list 
some time before the strain was great enough to break the chains. 
The opération was then in charge of a superintendent,' who was on 
board the steamer. A man left to watch the Tell-tale reported to him 
that the steamer had started to list, and he shortly went forward 
and stopped the pumps there. Finding the list still increasing, he 
stopped ail the pumps. This superintendent estimated that there was 
a lapse of twenty-five minutes between receiving the information and 
fînally stopping ail the pumps. I infer that it was about the ex- 
piration of this estimated period of time that the chains parted. Thus 
it appears that considérable time passed, during which the steam pow- 
er of the derrick might hâve been used for checking the increasing 
list and strain upon the chains and no recourse was had to it. The 
great usefulness of the Monarch in this kind of an opération was 
her ability to hold and check a listing vessel quickly. Her power 
and appliances were of course utterly inadéquate to prevent a catas- 
trophe of this kind, if they were not exercised diligently. Hère, as 
I must find, the power was not used at ail, with the resuit that the 
chains were thereby subjected to an undue strain. It is impossible 
for me to avoid the conclusion that there was négligence on the part 
of the wrecking company contributing to the wrecking expenses. 
With this conclusion, I must also find that the négligence of the 
wrecking company was partly induced by représentations on the part 
of the steamship company that no ballast was needed and in sub- 
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stance, that not even the derrick would be necessary for the pur- 
pose of keeping the steamer upright as she rose from the bottom. 
Great pressure was being put upon the wrecking Company by the 
sLeamship company to accompUsh the work quickly and this doubt- 
less in a measure led to the absence of précautions which otherwise 
would hâve been taken. Altogether, I think it is proper that the 
usual admiralty method of apportioning the loss in cases of joint nég- 
ligence should be applied. 

The next step is to détermine what the damages were. I fînd in 
the testimony no satisfactory évidence by which I can, with any de- 
gree of accuracy, distinguish between the expenses before and after 
the first failure and I shall be obliged to consider àll expenses, from 
the beginning to the end, as a part of an entire enterprise. The ex- 
penses in this case, as well as in the others which foUow, hâve been 
the subject of great controversy. As has already been stated, the 
wrecking company hère claims $85,299.61, and interest, as a basis 
for the salvage award. It claims to hâve actually expended $17.- 
137-35 of such amount and that the whole daim is simply what it 
would hâve been entitled to for the use of the plant, including the 
hired part, the payments for which are covered in the said expen- 
ditures. The items of disbursements and charges for the plant are 
attacked in détail by the steamship company in ail of the cases. The 
Commissioner, to whom the matter was referred in aid of the court, 
was unable to answer the questions concerning thèse features of the 
cases and I shall only do it in a gênerai way. I find hère that the 
disbursements were made substantially as clairaed but that they should 
be subjected to réductions, which will let the amount stand, so far 
as it may be useful, at $16,000. VVith respect to the remaining claim 
of $68,162.26 for the use of the wrecking company's plant (making 
up the claimed quantum meruit $85,299.61), I find that it should be 
reduced so that it will stand, so far as it may be useful, at $59,000. 
With an allowance for interest and taking into considération the 
saved value, the nature of the service, which entitles the salvor, when 
the saved value juistifîes it, to something beyond what would be paid 
him on quantum meruit and the wrecking company's maintenance of 
a large and expensive plant especially designed for this kind of busi- 
ness, I think that Ninety-one thousand Dollars ($91,000) will be a 
reasonable total salvage award on the vessel and cargo. The wreck- 
ing company will be allowed one-half of this amount, to be divided 
between the vessel and cargo in proportion to their relative values. 

The Main. 

The value of the vessel saved was $275,000, and of the cargo $14,- 
096.45. The vessel was about 500 feet long over ail and 0? 10,066 
registered tonnage. 

The raising opérations on her also commenced shortly after the 
30th day of June, and they were finished on the 30th day of July, 
when she was taken to Erie Basin, but she was not then free from 
cargo and it was necessary to continue opérations for that purpose 
until the I7th day of August. It is contended by the steamship com- 
pany that ail the expense after July 30th should be charged to the 
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cargo but the circumstances would not justify such a course. The 
cargo was grain and a great part of it became spoiled and offensive 
in smell by reason of the sinking. As it was necessary to relieve the 
ship of the cargo, I must regard that expense as a part of the salvage 
opération. 

The wrecking company claims to hâve expended on this vessel and 
cargo $13,922.27. I find no reason to question the payments but I 
think some part of them might hâve been avoided by the exercise 
of economy and, as in the Bremen case, I reduce the amoimt so that 
it will stand, so far as it may be useful, at $12,500. There is an ad- 
ditional claim of $12,556.98 for use of the wrecking company 's plant 
(making up the claimed quantum meruit of $26,479.25). I find that 
it shouTd be reduced so that it will stand, so far as it may be useful, 
at $10,600. With an allowance for interest and considering the saved 
value, the nature of the services, the value of the wrecking plant en- 
gaged and its maintenance, as in the Bremen, I think that Twenty- 
seven thousand five hmidred Dollars ($27,500) will be a reasonable 
total salvage award to the wrecking company the vessel and cargo, 
to be divided between the vessel and cargo in proportion to their 
relative values. 

The Saalb. 

The value of this vessel before the fire was $300,000. The saved 
value of the vessel was $55,356.27 and the saved value of the cargo 
about $41,000. The vessel was 454 feet long over ail and of 5,219 
reristered tonnage. 

The first question to be determined is, what award should be made 
to the wrecking company for its services, and the second question 
is, what award should be made to the varions tugs. 

1. The wrecking opérations commenced on the ist day of July and 
were finished on the i6th day of July. They were of the same gên- 
erai character as those on the other vessels, but somewhat more diffi- 
cult on account of the necessity of removing more than one hundred 
bodies of those who had perished in the fire. The cargo saved con- 
sisted principally of copper in bars valued at about $33,000, and 
lubricating oil valued at about $3,900. The remaining value was 
made up of miscellaneous cargo. The aggregate value of the salving 
vessels was about $275,000. 

The wrecking company claims to hâve expended on the vessel and 
cargo the sum of $6,213.37. I think the payments were made but, 
as in the Main, should be reduced so that the amount will stand, so 
far as it may be useful, at $5,700. There is an additional claim for 
the use of the wrecking company's plant of $10,475.35 (making up 
the claimed quantum meruit of $16,668.72). I think it should be re- 
duced so that it will stand, so far as it may be useful, at $8,800. Hav- 
ing in view the considérations mentioned in connection with the other 
vessels, I think that Seventeen thousand Dollars ($17,000) will be a 
reasonable total salvage award to the wrecking company on the ves- 
sel and cargo, to be divided between them in proportion to their rela- 
tive values. 

2. Deducting such allowance from the saved total value, it leaves 
$79,356.27 as a basis for allowances to the tugs. Thèse actions were 
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Consolidated under the title of The S. S. Saale, her cargo, freight, etc. 
There is great conflict with respect to thèse claims. The steamship 
Company contends that practically no services were rendered to the 
vessel or cargo but that she drifted, excepting so far as assisted by 
one of the fire boats, upon the flats, and that the tugs made no efïort 
to save life but devoted their attention to the more profitable salvage 
prizes. On the other hand, it is contended that some of the tugs 
immediately went to the steamer's assistance as she drifted out from 
her pier and other s shortly joined them and ail poured water into 
her and guided her movements so as to beach her in the best avail- 
able place, in the meantime directing their best efïorts to the saving 
of life and with some success. This vessel was more exposed than 
the other vessels to the immédiate efïect of the tierce fiâmes which 
broke out on the pier, and she became so enveloped that those on 
board of her who were fortunate enough to be in a situation to 
escape, were obliged to quickly abandon her and did so, excepting 
the captain who remained at his post on the bridge and perished 
there. The hawsers were first thrown off, however, and she shortly 
afterwards, through the efïect of the wind and the ebb tide, drifted 
out into the river where the salving vessels went to her assistance. 
At this time there were a large number of persons confîned below. 
Others who were on the decks jumped into the water, of whom some 
were saved. I find no reason whatever to believe the charges of 
inhumanity which hâve been advanced. The évidence on behalf of 
the steamship in this respect gives no definite information which 
would enable the tug men to réfute the charges. While it is said, for 
example, that one of the tugs pulled her hose away when it was 
being used for the purpose of saving life, for fear it would be spoiled, 
the name of the tug is not given. The witness who testified tO' this, 
said he took no pains to ascertain the name of the tug or of the 
persons in charge of her. The story is inherently improbable and 
lacks crédible corroboration. The same self laudatory witness said 
that while he was on board saving life, the tugs did not and would 
not come near the burning ship, but almost in the same breath 
he also said that when the fire boat Van Wyck came, she could not 
get to the ship because of the surrounding tugs and that she only 
succeeded by tbreatening to crush them. The évidence clearly shows 
that the tug men made every reasonable effort to reheve the sufferers 
who remained in the vessel and took serious chances for that pur- 
pose, without regard to any salvage award. Several of the tugs 
were injured by the beat and sufïered loss from the destruction of 
the hose in use. One of the tugs, the Eugène Grasselli, was the 
subject of spécial commendation from the owner of the steamers, 
in a letter dated August 20th, 1900, directed to the master, James A. 
Cox, in which the foUowing language was employed: 

"We hâve reported the clrcumstances attending the saving of Ufe by your 
vessel on the occasion, of the catastrophe by which our piers and steamers 
In Hoboken were burned on June 30th last, to our Company, and ara in- 
structed by them to convey to you, and through you to your crew, their 
thanks for the prompt and efCeetive aid in rescuing the lives of many men 
belonging to the steamers and the service of our Company from death by 
drowslng or by are, and to assure you that the readiness with which you 



28 120 FEDERAL REPORTER. 

responded on that occasion, and In the •well dlrected exertlons you made 
for the savlng of llfe, hâve been fuUy appreciated by our Company." 

This is not a solitary instance of humane and successful work on 
the part of the tugs. Others were equally solicitous and efficient, 
with the resuit that many lives were saved through their efïorts. On 
the question of a salvage award, however, which must be largely 
determined with référence to the amount of property saved, it is 
évident that little was accompHshed by the tugs towards quenching 
the fire, excepting so far as their streams of water, assisted towards 
the end by those of the fire boat Van Wyck, tended to fill and 
bring about the sinking of the vessel, which finally caused the ex- 
tinguishment of the interior fire. .The fiâmes on deck were kept 
down and finally subdued by the streams of water played upon them 
but everything inflammable was substantially consumed. This serv- 
ice was especially valuable in cooling the vessel and passage ways 
so that a number of the persons imprisoned below were enabled to 
escape. Probably 33-35 lives were saved in this way. The fire com- 
menced about 4 o'clock and it was not until about 7 o'clock that the 
vessel was beached. There was no concert of action among the tugs 
so far as directing the movement of the vessel towards a proper 
beaching place was concerned, until the tugs Pulver, Millard and 
America went to her assistance. Thèse tugs were specially employed 
by the superintendent of the steamship company, after they had as- 
sisted in the saving of the Kaiser Wilhelm, because he was famil- 
iar with the expérience of the masters and crews in handling large 
vessels. When thèse tugs reached the vessel, there were numer- 
ous other tugs there which had and were rendering helpful aid 
in filling her with water but at that time she was in a part of the 
river where there was a depth of from 60 to 75 feet and if she had 
remained and sunk there, the probability is that the difficulty and ex- 
pense of raising her would hâve been so great as to render the sav- 
ing of any value doubtful. The named tugs, having first played 
water on the forward bitts of the steamer so as to cool them ofï, made 
a hawser fast on them and, going ahead of the steamer, proceeded 
to tow her towards the flats where they finally beached her in from 
twenty-six to twenty-eight feet of water. I find that this service 
was the most effective part of the salvage work but it was only of 
about an hour's duration. 

The services of the remaining tugs can not be very well distin- 
guished from each other. They were of the same gênerai character 
of pumping water as already described. This is not a case where 
early arrivais led to such a saving of property that much différence 
can be made between the salving vessels in that respect. I hâve 
considered the saving of life by certain tugs, the values and sizes 
of the respective salving vessels, their risks, their pumping capacities 
and use thereof, and the quantity of and gênerai effectiveness of serv- 
ices rendered. The important portion of the work was done be- 
tween 4:30 and 7 o'clock. After that, there was some, but not an 
imperative, necessity for the attendance of a few vessels and several 
remained over night, pumping to some extent, and taking steamship 
people back and forth. Ail the services rendered from the beginniug 
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until the wrecking company took charge for the purpose of raising 
the vessel hâve been induded in a gênerai summary of the matter. 

I conclude that a total allowance of Nine thousand Dollars ($9,000) 
will be a proper compensation to the salving vessels herein to be 
divided between the vessel and cargo in proportion to their relative 
values. Thrs amount will be distributed as follows : 

Millard $1,100 OO 

Pulver 1,100 00 

America 800 00 

Ohampion t>2ô 00 

Hustler 3-25 00 

De Veaux Powell 175 00 

James D. Leary 575 OO 

0. O. Ivins 5'25 <X) 

M. D. Wheeler 280 00 

George D. Kuper 225 00 

M. Moran 425 00 

C. W. Standart 240 00 

BU B. Conine 500 00 

Eugène GrasseUl 750 00 

Mutual 450 00 

Edward M. Tlmmins 250 00 

Westchester 120 00 

Gracie 100 00 

McWilliams 315 00 

E. J. Kennedy 120 00 

In addition I allow the following sums to cover damages rcceived 
wl^ile in the performance of the services: James D. Leary $145; 

D. C. Ivins $22.50; George D. Kuper $65; M. Moran $75; C. W. 
Standart $53 ; McWilliams $25 ; Emma J. Kennedy $75. 

I make no allowance for the claimed service of the Morgan. Tes- 
timony was given to show that the master sprang overboard from 
his boat with a 5 inch hawser and swam therewith a distance of 20 
or 30 feet to the stem of the steamer where he took a turn with the 
hawser around the rudder post and then swam back with the end 
of the hawser to his own vessel, and, after making the hawser fast, 
started to tow the steamer down the river. The story is not a very 
probable one. It is testified by others that when he reached the 
steamer she was aground but assuming the truth of the account 
given, it is évident that such proceedings were detrimental rather 
than helpful. The saving of the steamer was finally accompli shed 
by beaching her and if the Morgan was endeavoring to tow her by 
the stem down stream, while the leading tugs were endeavoring to 
swing her around from heading up stream so as to tow her bow on 
to the flats, the eflfect of the Morgan's towing was to présent the ves- 
sel's broadside to the desired place and thus retard the towing. It 
is also claimed that the Morgan rendered services in pumping but 
as her capacity was very small — 43 gallons per minute as compare d 
with an average capacity of about 400 gallons per minute of the 
other vessels, excluding the Champion — and the time of the pumping 
limited to less than an hour, I can not find that she rendered any serv- 
ice for which she should be paid. 

One third of the sums allowed for the salvage services is awarded 
to the masters and crews of the salving vessels, to be divided among 



30 120 FEDERAL REPORTER. 

them in proportion to their wages, wîth a double portion to the mas- 
ter in each case, excepting as to the Champion and Hustler. Those 
vessels were a part of a wrecking plant, in which the crews were 
paid wages in view of the especial character of their services and are 
not entitled to participate in salvage awards. 

The sum of $40,000, already paid, will be deducted from the allow- 
ances to the wrecking company in the first three actions. 

Costs will be allowed to the libellant in the first three actions. Dis- 
bursements will be allowed to each of the parties recovering in the 
last action and $10, in lieu of a fuU docket fee, to those who filed 
libels before consolidation. 



UNITED STATES V. SMTTHE et aL 

(Circuit Cîourt, E. D. Louislana. Aprll 20, 1900.) 

No. 12,329. 

1. BoKSB OF Unitbd States Offickks— Liability for Pdblio Monbts. 

The bond of an ofllcer of the United States, chargea wlth the recelving 
and safe-keeplng, untll legally wlthdrawn, of public moneys, créâtes an 
absolute llabllity In gênerai for. any of such moneys not accounted for, 
from whlch the offlcer and hls surettes can only be relleved where the 
loss Is shown to hâve occurred by an act of God or of a public enemy, 
and wlthout fault on the part of the offlcer. 

Sk SaME— SaPBRINTBNDBNT OF MlNT— NbgLIGBNCB OF SUBORDINATE. 

The superintendent of a mlnt Is llable to the TJnlted States, on hls 
bond, for currency offlcially received by him as publie moneys, and 
whlch by the statute he was requlred to "safely keep untll legally with- 
drawn," but whlch was destroyed by flre in a vault through the négli- 
gence of a subordlnate In leaving It upon a box contalnlng Inflammable 
materlals. 
S. Same— Action on Bond— Défenses. 

In an action on the bond of a superintendent of a mlnt to recover for 
bis fallure to aeconnt for and pay over public moneys received, It Is not 
a défense that such moneys conslsted of treasury notes, and that they 
were accldentally burned, and the ashes and remuants were tumed over 
to the United States, and therefore the govermnent suffered no damage, 
since the defendant's obligation, secured by hls bond, was not to In- 
demnlfy the gttvemment agalnst damage, but to "reçoive and safely keep, 
untll legally wlthdrawn, ail moneys. * * •" Eev. St § 3506 [U. S. 
Comp. St 1901, p. 2341]. Havlng violated such obligation, the défendant 
cannot be permltted to ralse the question whether the United States waa 
damnlfled thereby, 

4 Bame. 

Nor Is the défendant In such action entitled to crédit for such of the 
charred remnants of notes as were Identifled by the govemment expert; 
no clalm therefor havlng been presented to and dlsallowed by the aceount- 
Ing offlcers of the treasury, as requlred by Hev. St S 951 [U. S. Oomp. 
St 1901, p. 695], before It could be pleaded as a set-ofC. 

Action on Bond of Défendant as Superintendent of the Mint at 
New Orléans. On direction of verdict for plaintiff. 
For same case on appeal, see 107 Fed. 376. 

PARLANGE, District Judge. The condition of Dr. Smythe's bond 
as superintendent of the United States mint at New Orléans is that 
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he "shall faithfuUy and diligently perform, exécute and discharge, ail 
and singular, the duties of said office according to the laws o£ the 
United States." Rev. St. U. S. § 3506 [U. S. Comp. St. 1901, p. 
2341], provides "that the superintendent of each mint shall receive 
and safely keep until legally withdrawn ail moneys or buUion which 
shall be for the use or the expenses of the mint." It may be well 
to also hâve in mind Rev. St. § 3501 [U. S. Comp. St. 1901, p. 2339], 
providing that superintendents of mints shall give bond, with one 
or more sureties, "for the faithful and diligent performance of the 
duties" of their office; also providing that "similar bonds may be re- 
quired of the assistants or clerks, in such sums as the superintendent 
shall détermine, with the approbation of the director of the mint; 
but the same shall not be construed to relieve the superintendent 
or other officers from liability to the United States for acts, omis- 
sions or négligence of their subordinates or employés." Rev. St. 
§ 3500 [U. S. Comp. St. 1901, p. 2339], provides that "the super- 
intendent of each mint shall hâve the control thereof, the superin- 
tendence of the officers and persons employed therein and the super- 
vision of the business thereof, subject to the approval of the director 
of the mint." Rev. St. § 3504 [U. S. Comp. St. 1901, p. 2340], pro- 
vides for certain accounts to be rendered and certain statements to 
be made by the superintendent, and for the appointment by him of 
assistants, clerks, and workmen. , , 

It is perfectly clear that the fédéral courts hâve uniformly held 
that, on such a bond as Dr. Smythe's, the officer is virtually an in- 
surer, and cannot be relieved, even against an unavoidable loss, ex- 
cept Only when the loss occurs by an act of God or of the public 
enemy, and without any neglect or fault on the part of the officer. 
Of course, in the présent cause, the loss was not unavoidable. Nay, 
more, it would seem to hâve been caused by the fault of persons for 
whom Dr. Smythe was responsible. But even if in this cause the 
loss had been shown to hâve resulted from an accidentai or un- 
avoidable cause (no act of God or of the public enemy being in- 
volved), Dr. Smythe would still be liable, under the clear and uni- 
formly concordant décisions of the fédéral courts. The motives of 
high public policy which require that custodians of the public moneys 
be held to a strict accountability are well stated by Mr. Justice Mc- 
Lean in U. S. v, Prescott, 3 How. 578, 11 L. Ed. 734, and by Mr. 
Justice Strong in Bevans v. U. S., 13 Wall. 62, 20 L. Ed. 531. So 
stringent is this accountability that the suprême court, in U. S. v. 
Thomas, 15 Wall. 337, 21 L. Ed. 89, seems to hâve experienced 
difficulty in reheving a custodian of public moneys from whom they 
had been taken by the Confederate forces without fault or neglect 
on his part. Three of the justices dissented, and Mr. Justice Miller, 
who was one of them, called attention to the fact that congress had, 
recognizing the former décisions of the suprême court on the sub- 
ject, enacted a law to provide, in certain cases of great hardship, 
for the relief of custodians of public moneys who lose them without 
fault or neglect on their part. See Rev. St. § 1062 [U. S. Comp. 
St. 1901, p. 737]. Notice, also, act of May 9, 1888 (25 Stat. 135 
[U. S. Comp. St. 1901, p. 2616]), allowing the postmaster gênerai 
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to investîgate certain losses by postmasters, occurring without fault 
on the part of the postmasters. Such statutes négative, of course, 
the idea (but the matter is absolutely clear without them) that in the 
abisence of such statutes the officers could be relieved. Not long 
prior to the Thomas Case, the suprême court had held, in Bevans 
V. U. S., 13 Wall. 56, 20 L. Ed. 531, that an ofEcer from whom 
the Confederate forces had forcibly taken public moneys would not 
be relieved, because he wasat fault; the fault being that, by not 
promptly paying over the moneys, he had exposed them to the 
seizure. See U. S. v. Dashiel, 4 Wall. 182, 18 L. Ed. 319; U. S. v. 
Prescott, 3 How. 578, 11 L. Ed. 734; Boyden v. U. S., 13 Wall. 
17, 20 L. Ed. 527, in which loss by fire is mentioned ; U. S. v. Thomas, 
15 Wall. 337, 21 L. Ed. 89; U. S. v. Freeman, i Woodb. & M. 45, 
Fed. Cas. No. 15,163; U. S. v. Keehler, 9 Wall. 83, 19 h. Ed. 574; 
Bosbyshell v. U. S., 23 C. C. A. 581, 77 Fed. 944, affirming U. b. v. 
Bosbyshell (D. C.) 73 Fed. 616; 2 Am. & Eng. Enc. Law (ist Ed.) 
verbo "Bonds," pp. 446/, 446m, and notes; Id., p. 467b; 4 Am. & 
Eng. Enc. Law (2d Ed.) verbo "Bonds," p. 695, and notes ; Id., pp. 
679, 680, and 681. 

The warehouseman is held only to the exercise of due care. He 
is in no manner an insurer, and, if the goods intrusted to him are lost, 
he is relieved, provided the exercise of due care on his part is shown. 
28 Am. & Eng. Enc. of Law (ist Ed.) verbo "Warehouseman," p. 
642. After the évidence in the cause was closed, there was absolutely 
nothing for the jury, unless the liability of Dr. Smytbe was to be held 
to be merely that of a warehouseman. Of course, the court could 
not take such a view of the law without disregarding totally ail the 
fédéral adjudications on the subject. Even if Dr. Smythe had been 
a mère warehouseman, it is doubtful, to say the least, whether a trial 
court would hâve been justified, under the évidence in this cause, 
in allowing a verdict in favor of the défendants to stand. The gov- 
ernment furnished a new and improved fireproof steel vault to Dr. 
Smythe, with a smaller vault on the inside ; and yet his subordinates, 
without reason or justification, placed within the larger vault a box 
containing inflammable material, and then laid the currency on that 
box. Would even a warehouseman be excused under such circum- 
stances ? 

The court was urged to charge the jury that if they found that the 
$25,000 were contained in the bank box, in the form of United States 
treasury notes, and that ail said moneys were destroyed by fire, and 
that the remuants and débris of the moneys were turned over to 
the government, then the government sufïered no damages by the 
destruction of its own obligations, etc. This requested charge ig- 
nored the elementary distinction between obligations to indemnify 
and obligations* to do spécifie things. As against the latter obliga- 
tions, the plea, "Non est damnificatus," does not avail. It is, of 
course, beyond ail question that the bond sued on was an obliga- 
tion to perform certain duties, — to do certain things. It does not ad- 
mit of doubt that it was the duty of Dr. Smythe to safely keep, and 
deliver to the government, or to his successor, the $25,000 in dispute. 
That his bond was not merely an obligation to pay the moneys, but 
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to safely keep and deliver them as received, results plainly from 
the authorities above cited. Specially notice the language of Mr. 
Justice Bradley in U. S. v. Thomas, supra ; Bosbyshell v. U. S. (C. 
C. A.) supra ; 4 Am. & Eng. Enc. L,aw (2d Ed.) verbo "Bonds," pp. 
604 and 695, and notes; also Id. p. 681, and notes; 2 Am. & Eng. 
Enc. Law (ist Ed.) verbo "Bonds," pp. 466/ and 466ni, and notes, 
and p. 467b ; 3 Enc. PI. & Prac. verbo "Bonds," p. 663. Notice John- 
son V. Risk, 137 U. S. 308, II Sup. Ct. m, 34 L,. Ed. 683; Mills v. 
Dow's Adm'r, 133 U. S. 431, 10 Sup. Ct. 413, 33 L. Ed. 717; Wicker 
V. Hoppock, 6 Wall. 94, 18 L. Ed. 752; U. S. v. Gleason, 175 U. S. 
588, 20 Sup. Ct. 233, 44 L. Ed. 284 (Jan. 8, 1900). Specially notice 
the language of Mr. Justice Swayne in Wicker v. Hoppock, 6 Wall., 
on page 99, 18 L. Ed. 752. 

Surely, an obligation to safely keep $25,000 of the public moneys, 
which obligation clearly implies a safe delivery of them, cannot bc 
satisfied by the turning over to the government of a box full of ashes 
claimed to be the remuants of the moneys ; and, if it were the law 
that such an issue must be submitted to a jury, an easy way might 
be contrived to escape the strict accountability to which ail the féd- 
éral décisions hold custodians of public moneys. 

As Mr. Justice McLean said in U. S. v. Prescott, supra: 
"Public pollcy requires that every deposltory of public moneys sboold be 
held to a strict accountability — ^not only that he should exercise the highest 
degree of vigilance, but that 'he should safely keep' the moneys which came to 
his hands. Any relaxation of this condition would open a door to frauds 
which might be practlced with impunity. A deposltory would hâve nothlng 
more to do than to lay hls plans and arrange hls proofs so as to establlsb hls 
loss without lâches on hls part." 

So, as to the contention hère made, if a custodian of public moneys 
may, in lieu of the moneys, produce ashes, and assert that the moneys 
were United States treasury notes, and were burnt, and this should 
be a légal défense, thpn, in practice, it would almost always prevail, 
because, in the nature of the matter, it would in nearly ail cases be 
impossible for the government to overcome the testimony of the 
officer. In this cause, Dr. Smythe is estopped from raising the ques- 
tion whether the United States are damnified when United States 
treasury notes are destroyed by fire. To hold him, it is sufficient to 
say that he has violated the obligation of his bond to safely keep and 
deliver those notes, which were unquestionably "moneys" of the 
United States. The futility of the contention on this point was ex- 
posed when Dr. Smythe's counsel were driven, in argument, to admit 
that, under their view of the matter, no civil responsibility whatever 
would attach to any one for the destruction of United States treasury 
notes by an officer charged by law with their safe custody and delivery. 

The court was urged to charge the jury to give crédit for the $1,182 
which the government expert testified was the aggregate of ail the 
moneys burned. Défendants were no more entitled to a crédit for 
thèse $1,182 than they were entitled to a crédit of $25,000 if the jury 
had been allowed to find, and had found, that $25,000 were burned. 

It may be that if the défendants pay the judgment, and thereupon 
obtain the ashes from the government, they may redeem the $1,182, 
as any other person could do under similar circumstances. Or it 

120 F.— « 
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may be that tjiey could hâve relief through the court of çlaims. Rev. 
St. § 1062 [U. S. Comp. St 1901, p,737]. But with those questions 
this court has no Concem. 

If the loss ôccurred through. any wrongdoing or négligence on the 
part of any of Dr. Sraythe's subordinates, then it would be nothing 
but plain, ordinary justice that Dr. Smythe and his bondsmen should 
make the loss good. If the loss ôccurred from an accidentai fire, 
then Dr. Smythé and his bondsmen are held to hâve known the law 
at the time Dr. Smythe aocepted the office of superintendent of the 
mint. No one is compelled to accept an office, and one accepting an 
office takes it qtim onere. Dr. Smythe and his bondsmen are held to 
hâve known that, ùnder the uniform décisions of the fédéral courts, a 
loss of the moneys by an accidentai lire would fall upon them, and not 
upon the govemmenti and that therefore the government need not in- 
sure against fire. Dr. Smythe could easily hâve protected himself 
against the wrongdoing of his subordinates by requiring bonds of 
them, and against fire by insuring. As to the cost of insuring, it was 
for him to décide, before accepting the office, whether the émoluments 
or salary of the office warrahted lum in taking insurance, if he wanted 
protection by insurance. 

It may be of interest to notice Rev. St. U. S. § 951 [U. S. Comp. 
St. 1901, p. 695], as to requirements in pleading crédits or set-ofïs 
against the government. Also, on this point, see U. S. v. Thomas, 15 
Wall. 346, 21 L,. Ed. 89; 2 Am. & Eng. Enc. Law (ist Ed.) verbo 
"Bonds," p. 466p. Of course, in this cause there was no claim or 
proof that any daim for crédit or set-ofï was ever presented to the 
proper department and rejected. 

In tliis cause there hasbeen no charge or intimation that Dr. 
Smythe was personally at fault or blâmable in any way. Such fault 
or négligence as may hâve been shown in the cause is attributable to 
his subordinates, and in no manner to him. 



In re WIIXIAMS. 

(District Court, E. D. Arkansas, W. 1). February 12, 1903.) 

1, Bankrtjptct — District Court — Juriskiotion — Résidence ov Debtos — 
Tbateling Gambler. 

Bankr. Act 1S98, § 2 [D. S. Comp. St 1901, p. 3420], conféra Jurlsdlc- 
tlon on the district court to adjudge persons banlirupt who bave had 
tlielr principal ; place of business, résidence, or doinicile withln tlielr re- 
spective territorial jurisdictions for the preceding *lx montbs or the 
greater portion thereof . Held that, where a traveling gâmbler had residedi 
In a particular district for only two months prier to the flling of pétition 
to hâve him declared a bankrupt, the court of tliat district had no Jurls- 
diction thereof. 

8. SAMï;-r-CosT8. '-,-.■■•■■'■- 

Where a pétition to déclare a debtor, an involuntary bankrupt Is dls- 
missed fpr waut of Jurisdiction, the cburt caanot adjndge coste to tlie 
debtor. 

If 2. See Oosts, vol. 13^ Cent Dlg. § 16. 
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8. SaME— CotTKSEIi FbEB— EXPENSES. 

Bankr. Act § 3e [U. S. Oomp. St. 1901, p. 3423], déclares that whenever 
a pétition Is flled for the purpose of havlng another adjudicated a bank- 
rupt, and an application is made to hold his property prior to the adjudi- 
cation, the petitioner shall flle a bond condltioned for the payment, in 
case the application is dismissed, of costs, expenses, and damages, and 
If such pétition is dismissed the respondent shall be allowed costs, coun- 
sel fées, expenses, and damages occasloned, to be flxed by the court and 
pald by the obllgors of the bond. Held, that where no seizure of the 
property of an alleged banknipt was made, and no bond ordered or glven, 
the fact that a temporary Injunctlon was granted, restraining supposed 
debtors from paylng money Into the hands of an alleged bankrupt under 
the gênerai equlty powers of the court, did not justift an allowance for 
counsel fées and expenses on a dismlssal of the proceedings for want of 
jurisdlction. 

In Bankrupt cy. 

The debtor is a gambler, traveling from place to place plying his 
vocation. He arrived at Hot Springs, Ark., in this district, and had 
carried on his business there for two months prior to the filing of the 
pétition to hâve him adjudicated a bankrupt, which was for a longer 
period than he has carried on his business or resided in any other 
district. 

Greaves & Martin and H. W. Currey, for the creditors. 
Rose, Hemingway & Rose, for the bankrupt. 

TRIEBER, District Judge. Has this court jurisdiction in bank- 
ruptcy when the party has not had his principal place of business, 
résidence, or domicile within the district for more than three months 
preceding the filing of the pétition in bankrtiptcy against him? Sec- 
tion 2 of the bankrupt act of 1898 [U. S. Comp. St. 1901, p. 3420] 
confers jurisdiction on the district court to (i) "adjudge persons bank- 
rupt who hâve had their principal place of business, résidence, or had 
their domicile within their respective territorial jurisdictions for the 
preceding six months, or the greater portion thereof." It will thus be 
seen that, in order to adjudicate a debtor a bankrupt, such person 
must hâve had his principal place of business, résidence, or domicile 
within that district for the preceding six months, or the greater por- 
tion thereof. The greater portion of what? There can be but one 
answer to this, — ^the greater portion of the six months preceding the 
filing of the pétition. This is the conclusion reached by the United 
States circuit court of appeals for the Seventh circuit, in Re Plotke, 
44 C. C. A. 282, 104 Fed. 964; Collier, Bankr. p. 18. 

The décisions under the bankrupt act of 1867, which hâve been 
cited by learned counsel for the petitioning creditors, are whoUy in- 
applicable to the présent act. Under that act jurisdiction was granted 
"to the judge of the judicial district in which such debtor has resided 
or carried on business for the six months next immediately preceding 
the time of filing such pétition, or for the longest period during such 
six months." Section 50x4, Rev. St. This has properly been con^ 
strued to invest that court with jurisdiction in whose district the 
debtor has carried on business or resided for the longest period during 
that time, even if less than half of that period. But the présent act 
only confers jurisdiction on the court of the district in which the 
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debtor has carried on business, resided, or had his domicile for the 
longest period of the six months preceding. It is true, as urged by 
counsel, that in cases of this kind, where the debtor belongs to that 
roving class which never remains but for a short time in one place, 
as is the case in this proceeding, there can be no adjudication of bank- 
ruptcy. Thèse considérations, not without weight so far as the policy 
of législation is concemed, are properly to be addressed to congress, 
but they cannot control the interprétation of the statute where its 
words are so plain and unambiguous as to exclude the considération 
of extraneous circumstances. This court being without jurisdiction, 
the pétition must be dismissed. 

Counsel for the debtor ask for an assessment of damages, including 
costs, counsel fées, and expansés. This cannot be allowed. 

1. The court having decided it was without jurisdiction, it can 
proceed no further in the Case, except to dismiss the proceedings. 
Even costs cannot be allowed to the successful party, if the action is 
dismissed for want of jurisdiction. Mavor v. Cooper, 6 Wall. 247, 
18 L. Ed. 851; Hornthall v. Keary, 9 Wall. 560, 19 L. Ed. 560; 
Citizens' Bank v. Cannon, 164 U. S. 319, 17 Sup. Ct. 89, 41 L. Ed. 
451 ; Auer v. L,ombard, 19 C. C. A. 72, 72 Fed. 209. In Citizens' 
Bank v. Cannon, supra, costs and attorney's fées were awarded by 
the trial court, although a plea to the jurisdiction had been sustained. 
This was held to be error, the court saying: "Having dismissed the 
bill for want of jurisdiction, the court was without power to decree the 
payment of costs and penalties." 164 U. S. 324, 17 Sup. Ct. 99, 41 h. 
Ed. 451. Nor does it matter that on the face of the pleadings jurisdic- 
tion exists. Blacklock v. Small, 127 U. S. 105, 8 Sup. Ct. 1096, 32 L. 
Ed. 70; . Pentlarge v. Kirby (C. C.) 20 Fed. 898. 

2. This is not à proper case for the allowance of counsel fées and 
expansés under the bankrupt act. In the absence of a statute provid- 
ing for the allowance of counsel fées and expansés, it is the settled 
rule of the national courts that none can be allowed. Day v. Wood- 
worth, 13 How. 370, 14 L. Ed. 181; Oelrichs v. Spain, 15 Wall. 211, 
21 h. Ed. 43; Stewart v. Sonneborn, 98 U. S. 187, 25 L,. Ed. 116; 
Tullock V. Mulvane, 184 U. S. 497, 22 Sup. Ct. 372, 46 L. Ed. 657. 
The only provision. in the bankruptcy act for such an allowance is 

.section 3e [U. S. Gomp. St. 1901, p. 3423]. This section is as fol- 
lows : 

"Whenever a pétition Is flled by any person for the purpose of having another 
adjudicated a bankrupt, and an application Is made to take charge of and 
hold the property of the alleged bankrupt, or any part of the same, prior 
tb the adjudication ànd pendlng a hearlng on the pétition, the petltloner or 
appMcant shall flle in the same court a bond with at least two good and suffi- 
dent suretles who shall réside wlthin the jurisdiction of sald court to be ap- 
prôve^ by the court or a judgè thereof, In such sum as the court shall direct, 
conditioned for the iiayment, In case such pétition is dismissed, to the re- 
spondent, hls or lier. Personal représentatives, ail costs, expenses, and dam- 
ages occasioned by such seizure, taking, and détention of the property ot the 
alleged bankrupt^ If such pétition be dismissed by the court or withdrawn 
by the petitionerj the resjwndent or rôspondents shall be allowed ail costs, 
counsel fées, expeuses, and damages occasioned by such seizure, taking ot 
détention of such property. Oounsel fées, costs; expenses, and damages shall 
be flxed and allowed by the court, and paid by the obligors in such bond." 
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To entitle a debtor to damages under this section, the petitioning 
creditors must hâve made application for a seizure of the debtor's 
property prier to the adjudication, and the property of the debtor 
taken and detained. Such a proceeding is, in fact, an attachment of 
the debtor's property, and can only be granted upon the exécution 
of a proper bond, as provided by that section of the act. If this is 
donc, the petitioning creditors and the sureties on the bond are liable 
for the damages sustained by the debtor by reason of the wrongful 
seizure and détention of his property, and counsel-fees and expenses 
incurred by the debtor are made by this section éléments of damages 
to be awarded to him. When there is no seizure of the debtor's 
property, but merely a pétition to hâve him adjudicated a bankrupt, 
the proceedings are treated like any other ordinary action. No bond 
is required of the creditors, and there can be no damages allowed to 
the successful debtor. The bankrupt act in relation to the subject 
of damages makes no new rules. It confers on the creditors the 
right to institute proceedings against insolvent or fraudulent debtors, 
in order that the estate may be administered by the bankruptcy court, 
and an equal distribution of the assets had. But, in order to prevent a 
fraudulent disposition of the property pending the proceedings, it per- 
mits a seizure of the assets before the hearing, upon certain alléga- 
tions, and the exécution of a bond to pay the damages which the 
debtor may sustain by reason of the seizure, if upon a final hearing it 
is adjudged that the same was wrongful, in the same manner as in 
ordinary cases when the same object is sought by a resoi't to proceed- 
ings by attachment. The only innovation to be found in the act is 
that attorney's fées and expenses incurred by the successful debtor 
are to be éléments of the damages awarded to him, not for the 
wrongful proceedings to hâve him adjudged a bankrupt, but for 
the wrongful "seizure, taking, and détention" of his property. The 
language of the statute, "if such pétition be dismissed," clearly applies 
only to the pétition or application mentioned in suiDdivision "e" of 
section 3, of which it is a part. Evidently congress thought there 
was no reason why a greater burden should be placed by the statute 
on creditors in bankruptcy proceedings than in other actions, but if 
the contention of the debtor in this case is sustained that would be the 
natural efïect. As there was no such seizure in this case, and no bond 
required of or executed by the creditors, this part of the section clearly 
does not apply. 

The fact that a temporary injunction was granted by the court, re- 
straining certain supposed debtors of the alleged bankrupt from pay- 
ing any moneys in their hands belonging to the debtor over to him, 
does not make it a seizure, within the meaning of the bankrupt act, as 
the restraining order was granted without any bond, under the gênerai 
equity powers conferred on the court by section 2 of the bankrupt act 
[U. S. Comp. St. igoi, p. 3420]. In equity cases, when an injunction 
is granted without a bond, only taxable costs can be allowed. Tullock 
v. Mulvane, 184 U. S. 497, 512, 22 Sup. Ct. 372, 46 L. Ed. 657; 
Scheck V. KeUy (C. C.) 95 Fed. 941, 

The proceedings will be dismissed for want of jurisdiction, without 
costs or damages. 
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, In re WILLIAMS, 

(District Court, B. D. Arkansas, W. D. February 14, 1908.) 

1. BANKRapTCY— Courts— JuKisDioTioiî. 

Under Bankr. Act, § 2 [U. S. Oomp. St. 1901, p. 3420], declarlng that the 
courts of bankruptcy are invested wlthin thelr respective territorial 
llmits -with such jurladlctlon In law and equity as will enable them to 
exercise original jurlsdlctlon In bankruptcy, and (subdivision 7) to cause 
the estâtes of bankrupts to be coUected, reduced to money, and dls- 
tributed, and (subdivision 15) to make such orders, issue such process, 
and enter such judgments In addition to those speciacally provided as 
may be necessary for the enforcement of the provisions of the act, a 
district court of one district bas no Jurlsdlctlon to grant an Injunctlon re- 
sti-ainlng the payment of claims to an alleged bankrupt, where the bank- 
ruptcy proceedlngs are pendlng In another district 

In Bankruptcy. 

This Is a pétition flled by certain credltors of the bankrupt, alleglng that 
they hâve instituted proceedlngs In Involuntary bankruptcy agalnst the bank- 
rupt in the district court of the United States for the district of Colorado, of 
whlch district the bankrupt is a résident; that sald proceedlngs are still 
pendlng in sald court undètermlned, the retum day having been set for some 
day in the future; that the bankrupt has large sums of money due him from 
résidents of thls district, whlch sums of money petitioners allège are Uable 
to be pald over to him, and by him secreted or otherwise fraudulently dls- 
posed of. They thereupon pray that thls court, as auxlliary to the district 
court for the district of Colorado, grant an Injunctlon restralnlng the parties 
having in their hands the moneys belonging to the bankrupt from paylng 
them over to him or otherwlse disposlng of them untll the sald Williams haa 
been adjudlcated as a bankrupt by the district court of Colorado, and a trustée 
elected or recelver appointed to collect thèse moneys. 

H. W. Currey, for petitioners. 

TRIEBER, District Judge. Bankruptcy courts, like ail other na- 
tional courts, although not courts of inferior jurisdiction, are courts 
of limited jurisdiction. They are créatures of the statute, and possess 
rio powers except those conferred upon them either expressly or by 
necessary implication. The jurisdiction of the district courts as courts 
bi bankruptcy is to be found in section 2 of the bankruptcy act [U. S. 
Comp. St. 1901, p. 3420]. The provisions applicable to this case, 
and which are invoked by learned counsel, are as foUows : 

"That the courts of bankruptcy • • • are hereby Invested wlthin their 
respective territorial limits ♦ • • wIth such jurisdiction at law and in 
equity as will enàble them to exercise original jurlsdlctlon In bankruptcy pro- 
ceedlngs, in vacation in chambers and during their respective terms, as they 
are now or may be hereafter held, to— " 

And then eriumerates 19 subjects, among them subdivision 7 [U. 
S. Comp. St. 1901, p. 3421], which is as follows: 

"Cause the estâtes of bankrupts to be collected, reduced to money and dis- 
tributed, and détermine controversles In relation thereto, except as berelB 
otherwlse provided." 

And subdivision 15: 

"Make such orders, Issue such process, and enter such judgments In addition 
to those spéciflcally provided for as may be necessary for the enforcement of 
the provisions of this act" 
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Does either of thèse provisions confer on a court of bankruptcy 
of one district the power to grant injunctions to prevent a loss of assets 
when the proceedings of bankruptcy are pending in the court of an- 
other district? The numerous décisions cited by counsel in cases 
which arose under the bankruptcy act of 1867 hâve no application to 
the présent act, for the jurisdiction of the bankruptcy courts under that 
act was much greater than under the présent. (Thèse proceedings 
having been instituted prior to the enactment of the amendments to 
the bankruptcy act which became a law on February 5, 1903, those 
amendments cannot be considered in the case at bar, as that act pro- 
vides that its provisions shall not apply to cases pending when it takes 
effect.) The act of 1867 conferred on bankruptcy courts jurisdiction: 

"First. To ail cases and eontroversles arislng between the banknipt and 
any creditor or creditors who shall clalm any deht or demand under the bank- 
ruptcy. Second. To the collection of ail the assets of the bankrupt Thlrd. 
To the ascertainment and liquidation of the liens and other spécifie clalms 
thereto. Fourth. To the adjustment of the varions prlorltles and confllctlng 
interests of ail parties. Flfth. To the marshaling and disposition of the dif- 
férent funds and assets, so as to secure the rights of ail parties and due dis- 
tribution of the assets among ail the creditors. Sixth. To ail acts, matters, 
and things to be done under and In vlrtue of the bankruptcy, untll the final 
distribution and settlement of the estate of the bankrupt, and the close of 
the proceedings In bankruptcy." Section 4972, Eev. St 

And the courts uniformly held that the intention of congress under 
that act was to provide for the complète administration of the bank- 
rupt System in the national courts and through the instrumentality 
of fédéral officers. As stated by Mr. Justice Bradley in Lathrop v. 
Drake, 91 U. S. 516, 23 L,. Ed. 414, that act conferred on the district 
courts jurisdiction of two distinct classes : 

"First, jurisdiction as a court of bankruptcy over the proceedings in bank- 
ruptcy Initiated by the pétition, and ending In the distribution of assets 
among the creditors, and the discharge or refusai of a discharge of the bank- 
rupt; second, jurisdiction, as an ordinary court, of suits at law or In equity 
brought by or against the assignée in référence to alleged properly of the 
bankrupt, or to clalms alleged to be d.ue from or to hlm." 

The présent act confers no such jurisdiction on the district courts 
as is mentioned by Justice Bradley in the second subdivision. On 
the contrary, section 23 of the act of 1898 [U. S. Comp. St. 1901, p. 
3431] vests jurisdiction over "ail controversies at law and in equity, 
as distinguished from proceedings in bankruptcy, between trustées as 
such and adverse claimants conceming the property acquired or 
claimed by the trustées, in the same manner and to the same extent 
only as though bankruptcy proceedings had not been instituted and 
such controversies had been between the bankrupts and such adverse 
claimants," in the circuit courts of the United States and the state 
courts. 

And subdivision "h" of that section limits the jurisdiction of the 
circuit courts of the United States to such suits as the bankrupt might 
hâve brought or prosecuted in them if proceedings in bankruptcy had 
not been instituted, unless by consent of the proposed défendant. 
Bardes v. Hawarden Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 

"75- 
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The issues in this case are therefore reduced to the simple prop- 
osition whether a bankruptcy court of a district other than that in 
which the proceedings. are pending has jurisdiction to grant an injunc- 
tion to protect the assets of the bankrupt, and aid the bankruptcy 
court in which the proceedings are pending to obtain possession of 
them. In determining this matter the court must not be influenced by 
an appeal that unless it assumes jurisdiction great injustice may resuit 
from such refusai. Congress alone can grant the jurisdiction, and 
courts overstep their constitutional limits, whenever they attempt to 
remedy the real or imaginary defects of the statutes. 

In my opinion, the bankruptcy act confers no such jurisdiction. It 
makes no provision for ancillary or auxiliary proceedings in district 
courts other than that in which the proceedings are pending. The 
remedy of petitioners, if they hâve any, is by a proceeding in the state 
courts, or if, as it appears is the case in this proceeding, the bankrupt 
coûld haye . maintained the action in the national courts if no pro- 
ceedings in bankruptcy had been instituted against him, by a plenary 
proceeding in the circuit court for this district. The only case arising 
under the présent bankruptcy act cited by leamed counsel is In re 
Schrom (D. C.) 97 Fed. 760, decided by Judge Shiras, but there is 
nothing in that case to sustain the contention of counsel. Ail that 
was decided by Judge Shiras in that case was that in a case of this 
kind the court in which the bankruptcy proceedings are pending has 
no power to authorize its receiver to proceed for the recovery of assets 
belonging to the bankrupt and situated in another district, but that the 
proper course to pursue is for the petitioning creditors to take pro- 
ceedings in the proper court, state or, fédéral, in that state. That course 
is open to petitioners in this case. They may proceed either in the 
courts of this state or the circuit court for this district, setting up the 
proceedings now pending in bankruptcy in the Colorado court, and 
ask the court to protect the rights of the creditors in the property 
situated in thJs district, either by an injunction or the appointment 
of a receiver ; but this court, sitting as a court of bankruptcy, has no 
such jurisdiction, and the pétition must be denied. 



In re SARSAB et al. 

(District Court, W. D. Tennessee. January 8, 1903.) 

BANSHaPTar— Involtjktart PariTiON— Warrant fob Sbiztjbe of Propbbtt 
Pending Phockkdings— Proof — Bond — Waitkb. 

Bankr. Act 1898, § 69 [U. S, Comp. St. 1901, p. 3450], provldlng for the 
Issnance of a warrant for the seizure of the property of an alleged bank- 
rupt against whom an involuntary pétition In bankruptcy Is pending, on 
"satisfactory proof by affldavlf ' that the bankrupt has commltted an act 
of bankruptcy, or has neglected his property and that It has thereby de- 
teriorated In value, and on the appllcants for the warrant giving a bond 
conditioned on thelr Indemnifying the bankrupt, does not authorize the 
court to issue a warrant for the seizure of an alleged bankrupf s property, 
against whom an involuntary pétition is pending, on the application of the 
petitioning creditors, merely supported by the affidavlt of the bankrupt, 
averrlng that be waives proof showing that he has commltted an act of 
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bankruptcy, that he has neglected his property and that It bas thereby 
deteriorated in value, that he waives the givlng of the requlred bonO, 
and that he agrées that the warrant may issue. 

L. & E. Lehman, for bankrupts. 

HAMMOND, J. This is an involuntary pétition for an adjudica- 
tion in bankruptcy, pending which the petitioning creditors apply for 
a warrant of seizure under section 69 of the bankruptcy statutes [U. 
S. Comp. St. 1901, p. 3450]. They présent a pétition supported by 
the afïidavits of the bankrupts, in which they state that they waive 
the affidavit required on the part of the petitioning creditors by sec- 
tion 69; that they waive any proof required by that section that 
they hâve committed an act of bankruptcy; that they waive any 
proof tiiat they hâve neglected or are neglecting or are about to neg- 
lect their property, and that it has deteriorated and is thereby de- 
teriorating in value; that they waive any bond required by the said 
section preliminary to the granting of the warrant of seizure; and 
further they agrée that the warrant may issue. 

This application must be refused, as the court cannot permit it 
to issue except upon compliance with the conditions of the statute. 
It is sufficient to say that the statute does not expressly authorize 
any waiver of the requirements of this section by the bankrupt, nor 
does it seem to contemplate that they may be waived. It is true 
that the statute, in terms, states that the condition of the bond shall 
be to indemnify the bankrupt for such damages as he shall sustain 
in the event the seizure shall prove to hâve been wrongfuUy ob- 
tained ; but non constat that this bond may not inure to the beneiit 
of any one interested in the property of the bankrupt which should 
be wrongfully seized, and that, at least in a court of equity, one so 
injured might be subrogated to the rights of the bankrupt in that 
behalf. It is to be observed that, by this afïidavit and consent of the 
bankrupts, they do not admit that they bave committed an act of 
bankruptcy, nor do they admit that they hâve neglected their prop- 
erty, nor that they are about to do the same, nor do they consent 
to any adjudication upon the pétition ; but they simply waive the re- 
(jiiired proof of thèse facts by the creditors as a preliminary condi- 
tion to the issuance of the warrant of seizure, and then they waive 
the required bond. This leaves the pétition still pending, and the 
controversy raised upon it still to be settled, It amounts to a sur- 
render of their property to the marshal upon an agreement with cer- 
tain of the creditors pending the litigation, and establishes a char- 
acter of custody by the marshal not at ail contemplated by the stat- 
>ite. If congress had intended to sanction such a surrender, express 
provisions would hâve been made for it. 

A surrender like that contemplated by the application is not at 
al] necessary, becaùse, if the défendants should consent to an adjudi- 
cation in bankruptcy, a surrender of their property can be made to 
the référée or receiver, under rule 2 of this court regulating that 
practice. 109 Fed. iii. Moreover, it is doubtful if the marshal 
would be responsible on his bond for the proper care and custody 
of property surrendered to him as contemplated by the application. 
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since sucfi a iurrénder % so far outside of any <Krect provisions of 
the stâtute àuthbrizing it. Thé court does not overlook the objection 
that a submission to an adjudication in bankruptcy nnder the invol- 
untary pétition would or might préjudice those whose dealings with 
them within the four months preceding may be aflfected by the date 
of the adjudication. But this considération might be avoided, if de- 
sired by the bankrupts, by the simple process of filing a writing 
admitting their inability to pay their debts, and their willingness to 
be adjudged bankrupts on that ground, but not on the ground stated 
by the creditors in the involuntary pétition, as provided in section 
3 (s) of the bankruptcy statutes [U. S. Comp. St. 1901, p. 3422]. 
This would avoid any adjudication on the involuntary pétition as 
against those who might be interested in a déniai of the acts of bank- 
ruptcy stated in the pétition, or who might hâve received préférences 
contrary to the statute, which would be invalidated by a date fixed 
by the adjudication upon the involuntary pétition. Creditors inter- 
ested in resisting the involuntary pétition might also appear, plead, 
and make défense thereto under section 18 (b) [U. S. Comp. St. 
1901, p. 3429] of the statute, and there is no obligation on the part 
of the bankrupts to protect such creditors by the proçeeding contem- 
plated on this application, for a warrant of seizure. Àt ail events, I 
am unwilling to establish the précèdent of issuing warrants under 
section 69 [U. S. Comp. St. 1901, p. 3450], except upon strict com- 
pliance with the provisions of that section, and think it is dangerous 
to establish the practice of allowing the preliminary conditions to be 
waived, — especiaîly that condition relating to the giving of the bond. 
Application denied. 



In re CONLET. 

(District Court, N. D. Georgla, N. W. D. December 8, 1902.) 

No. 40. 

1, Bankruptcy— RiQHT to Dischakgb^Dbstrdctioiî op PAETiîKRsrap Bocks. 
The destmctlon by a bankrupt, at a tlme when he was contemplating 
the flling of a pétition In bankruptcy, of the books of account of a flnn 
of whlch he had fonnerly been a member, and whlch were materlal to 
a proper understandlng of bis fitaandal condition, is ground for refoslng 
hlm a discharge.' 

In Bankruptcy. On application for discharge, 
Pritchard & Sizer, for objectors. 
F. W. Copeland, for bankrupti 

NEWMAN, District Judge, This case is now before the court on 
objections to thè discharge of the bankrupt, upon the following 
grounds : (i) That with fraudwlent intent to conceal his true finandal 
condition and in contemplation of bankruptcy he failed to keep any 
books of account or records from which his true financial condition 
might be ascertained; (2) that with fraudulent intent to conceal his 
true financial condition and in contemplation of bankruptcy hede- 
stroyed the books of the firm of Hall & Conley, of which he was a 
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member, and to the business of which he succeeded ; (3) that while a 
bankrupt he concealed from his trustée property belonging to his 
estate in bankruptcy ; and (4) that he had made false oaths in and in 
relation to his proceedings in bankruptcy. 

The facts which are gathered from the examination of the bankrupt 
before the référée at a creditors' meeting are substantially thèse : For 
sonne time prior to August, 1899, the bankrupt had been in the grocery 
business in Chattanooga, Tenn., with W. F. Hall, under the firm nani« 
of Hall & Conley. During the early part of August, 1899, he pur- 
chased the interest of W. F. Hall in the business for $725, and gave 
him therefor seven notes, one for $125 and six for $100 each, payable 
at intervais of 30 days after the sale. He also assumed and agreed 
to pay ail of the indebtedness of the firm of Hall & Conley. The 
testimony of W. F. Hall is that ail of the debts of the firm of Hall & 
Conley were paid at the time of the transfer, except one small debt, 
which was paid the day foUowing. The bankrupt in his déposition dé- 
nies this, and claims that there was quite a large sum still due by the 
firm of Hall & Conley ; but on August 10, 1899, a few days after the 
transfer, he made a signed statement to the Mercantile Agency of 
R. G. Dun & Co. showing that he had a stock of goods worth $3,000 
cash valuation, accounts and bills receivable considered good amount- 
ing to $800, and cash on hand and in bank amounting to $300, and that 
he owed nothing except the notes to W. F. Hall, amounting to $725 ; 
making his net worth at the time, over and above his liabihties, $3,375- 
Between August 10 and September 5, 1899, the bankrupt bought new 
goods to the amount of about $2,000, and also borrowed in money 
about $1,300; $500 from his aunt Mrs. Stovall, $400 from the Chatta- 
nooga National Bank, and $400 from a man named Waters. On Sejv- 
tember 5, 1899, he sold out his stock of goods to his father, J. R. Con- 
ley, for $2,521 cash. A suit was brought by his creditors in the 
chancery court of Hamilton county, Tenn., to set aside this sale upon 
the ground of fraud. The sale was set aside, and the goods taken pos- 
session of and sold under order of the court, and the proceeds dis- 
tributed to the creditors of the bankrupt. The facts show that the 
bankrupt borrowed in cash, as above stated, during the month of 
August, $1,300, and received in cash from his father for the stock of 
go^s $2,521, and that he collected from accounts due the firm of Hall 
& Conley, according to his statement, $300, making an aggregate of 
$4,121. He claims that of this amount he repaid to his father $1,450, 
paid to his aunt, Mrs. Stovall, $510, lost $200 in a drunken spree in 
Birmingham, and spent on hôtel bills, etc., $218.50, making a total of 
$2,378.50. This leaves a balance of cash which he is shown to hâve 
received of about $1,743, and of this amount he claims to hâve paid 
$1,700 on the debts of Hall & Conley. He states that he carried the 
books of the firm of Hall & Conley from Chattanooga to his father's 
house at Rossville, Ga., and there destroyed them. He also acknowl- 
edged that at the time he destroyed the books he was contemplating 
filing a pétition in bankruptcy. 

It is claimed for the objectors that if the books of Hall & Conley 
were in existence they would either corroborate or disprove the state- 
ment of the bankrupt that he paid debts of the firm of Hall & Conley 
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to the amount of $1,700 after the dissolution of the firm, and that thet 
inference, therefore, is that the bankrupt destroyed the books for the 
purpose of conceaUng his true financial condition. 

I think the above is a fair statement of the facts developed on the 
hearing before the référée, so far as material to the présent question. 
The destruction of books of account with the intention of conceahng 
the true financial condition of the bankrupt is a ground, under the 
bankruptcy act, for denying his discharge. Under this évidence it is 
conceded by the bankrupt that he destroyed the books of account of 
Hall & Conley. While thèse books were not the books of account of 
the bankrupt individually, they were the books of account of a firm 
of which the bankrupt was a member, which it seems fair to conclude 
from this évidence would hâve throwïi light on his true financial condi- 
tion. How much the bankrupt collected from accounts due the firm 
of Hall & Conley, and how much he paid out, or whether he paid any- 
thing or not, would hâve been important in determining whether he 
was making an honest and true statement of his financial condition in 
the présent bankruptcy proceedings. I think this alone would be 
sufficient ground for denying the bankrupt's discharge. 

It is unnecessary to pass upon the other groimds urged ag^inst a 
discharge. It will be denied upon the ground that the bankrupt will- 
fully and intentionally, as shown by the évidence, destroyed books of 
account material to a proper understanding of his financial condition. 
The discharge is denied. 



THE MARY S. BLEES. 

(District Cioiirt, S. D. Alabama. December 27, 1902.) 

No. 973. 

L CoLiiiBiOH— Bteamkb AND Anchoebd Baroe— Defensb op Inévitable Ao 

CIDBNT. 

Evidence exàmlned, and Twld nat to sustain the défense of a steamer 
that her comtng Into collision with and sinklng a barge moored in a 
proper place on the bank of a river, when the steamer was passlng down 
the stream, was due to inévitable accident, but to show that the steamer 
was in fault for failing to exercise the foreslght and précaution required 
of her under the clrcumstances, and for unnecessarily stopplng and back- 
Ing to "straijghten up" before entering a nàrrow part of the channel, when 
in such a position that the wind and current carrled her against the barge. 

In Admiralty. Suit for collision. 

Gregory L. & H. T. Smith, for libelants. 
R. H. & N. R. Clarke, for claimant. 

TOULMIN, District Judge. About noon on February 2, 1902, 
the libelants' barge was moored to the east bank of thé Warrior 
river, at or near what was knowri as the "Government Lock No. 5" 
on said river. It was floating partly over what is the bank of the 
river in the'ordinary stage of the water. About 360 feet below where 
the barge was lying, the channel of the river was somewhat nar- 
rowed by piling exteiiding from' thé West bank a short distance into 
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the river, which piling had been driven and used in connection with 
the construction of said lock. The river was high. Its waters were 
eut of its banks, except at the bluffs and other high points. The car- 
rent was swift and strong. The wind was blowing in pufïs from the 
northwest, and estimated by some of the witnesses at a velocity of 
20 to 25 miles an hour. A short distance above where the barge 
was lying there is a bend in the river to the eastward. The steam- 
boat Blees had been engaged in navigating up and down said river 
prior to the time of the collision complained of, and had several times 
passed the point where the barge was moored during the time it 
was moored there. Her officers well knew the location of the barge, 
and the manner in which it was tied to the bank. Her pilots were 
familiar with the river, its current and course, and its navigation. 
The machinery and steering apparatus of the Blees were in rood or- 
der, and she had a full complément of officers and crew. Under thèse 
conditions, she was passing down the river, and collided with the 
barge, pressing her against the trees on the bank of the river. The 
barge was shortly thereafter found to be damaged, and it soon filled 
with water, and sank to the bottom of the river at or near the point 
where it was moored. It is not very clear from the évidence whether 
the Blees collided broadside, with her bow "head on," or quartering 
with the barge, and whether she struck the barge once or twice. I 
think the weight of évidence is that the barge was struck twice by 
the Blees, — once with her bow as she came down stream, and again 
broadside after she had swung around just below the barge, and 
had put her bow upstream, and was. slowly proceeding in that direc- 
tion. 

It is well settled that a vessel in motion is bound to steer clear, if 
possible, of a vessel at anchor or properly moored. The Minnie, 
40 C. C. A. 312, 100 Fed. 128; The Oregon, 158 U. S. 203, 15 Sup. 
Ct. 804, 39 L. Ed. 943. "When a moving vessel runs into a vessel 
anchored or moored in a lawful place, the presumptions are ail 
against the moving vessel, and she is presumed to be at fault unless 
she exonérâtes herself. The presumptions against her are strong. 
Practically, her only défense is vis major or inévitable accident." 
Hughes, Adm. 261 ; The Scotia, 14 Wall. 170, 20 L. Ed. 822. The 
défense hère is inévitable accident. This défense will not avail the 
colliding vessel unless sk« is shown to hâve been free from fault. The 
Severn (D. C.) 113 Fed. 578, and authorities therein cited. "The 
défense of inévitable accident cannot be sustained unless it appears 
that both parties hâve endeavored by ail means in their power to pre- 
vent the collision ; nor can the défense be maintained where a vessel 
voluntarily put itself in a situation where it receives the effect of nat- 
ural forces, the resuit of which should hâve been foreseen, and might 
reasonably hâve been anticipated." Spencer, Marine Coll. § 19^ 
In The Mabey & Cooper, 14 Wall. 215, 20 L- Éd. 473, the court said : 

" 'Inévitable accident' * * • must be understood to mean a collision 
which occurs when both parties hâve endeavored by pvery means In th&lr 
power, with due care and caution, and a proper dlsplay of nautlcal sklll, to 
prevent the occurrence of the accident, and where the proofs show that It 
occurred In spite of everything that nautlcal sklU, care, and précaution could 
do to keep the vessels from comlng together." 
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The Grâce Girdler, 7 Wall. 196, 19 L. Ed. 113. 

"By inévitable accident is not meant one which was absolutely a 
physical impossibility to hâve prevented, but one which could not hâve 
been avoided by that prudence and forethought which careful mcn 
would exercise tmder the circumstances." Spencer, Marine Coll., 
supra. 

The évidence satisfies me that the barge was not in fault. It was 
tied to trees on the bank of the river, and near into the bank. It 
was out of the channel, and of the ordinary track of steamers navi- 
gating the river. It had been moored at that place for at least six 
weeks immediately prior to the accident, and during that period sev- 
eral dififerent steamers had from time to time passed up and down the 
river without difïiculty or interférence. It was not an obstruction to 
navigation, and was, in my opinion, moored in a lawful and proper 
place. 

The évidence for the Blees was, in substance, that she was com- 
ing down the river in :full control of the officers navigating her ; that 
when she got about abreast of the barge, and some 20 or 25 feet 
from her, she stopped her headway, and backed up the river to 
"straiçhten up," in order to make the opening by the obstructions 
(méaning the piling referred to); that when she stopped backing, 
and before she could straighten up and go ahead again, the wind and 
the current, which set in towards the east bank of the river, caused 
the pilot at the wheel to lose control of her, and she was carried by 
the wind and current against the barge. The pilot testified that he 
backed the Blees to straighten up in order to pass through the open- 
ing at the obstructions; that he did not do so sooner, and farther 
up the river, because he had not deemed it necessary. He further tes- 
tified that, before the Blees could be straightened up, the wind took 
her, and he lost control of her. The witness Bartee, who testified on 
behalf of the Blees, was a pilot on her at the time of the collision, but 
was not then at the wheel, navigating her. He was shown to be a 
pilot of large expérience on the Warrior .river, and he testified that, 
had he been at the wheel, he would not hâve backed the Blees to 
straighten up at the time and place as was done, but that he would 
hâve gone ahead, and undertaken to hâve made the opening at the 
obstructions, and that, in his opinion, he could hâve safely done so. 
He further stated that, had he considered it necessary to back and 
straighten her up in order to get through said opening, he would hâve 
backed her before she got so near to the obstructions, and that he 
would hâve decided whether or not it was necessary to do so before 
she reached the point where she was stopped and backed up. It 
was the duty of the Blees to hâve shaped her course so as to avoid 
the collision with the barge. She should hâve kept her course down 
the river, liaving due regard to any spécial circumstances which may 
hâve existed at ■ the time rend'ering a departure from her course 
necessary. in order to avoid immédiate danger to herself. The 
obligation is upon her to show that the departure from her course 
was necessary. I think the évidence tends to show that it was not 
necessary. Howfever tliis may be, the évidence does not satisfy 
me that the conditions were such as to make the accident an in- 
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«vitable one. On the contrary, it seems to me that those navigating 
the Blees, being well aware of the character and course of the current 
and of the wind prevailing at the time, failed to exercise the fore- 
sight and précaution to guard again&t them demanded by the circum- 
stances ; that backing the Blees to straighten her up at the time and 
place it was donc was a fault of judgment ; and that "voluntarily put- 
ting herself in a situation where she received the efïect of natural 
forces, the resuit of which should hâve been foreseen, and might rea- 
sonably hâve been anticipated," was a lack of due caution and care. 

My opinion is that the Blees is responsible for the damages, and 
that the libelants are entitled to recover the cost of the raising and 
repairing of the barge, and the reasonable value of its use during 
the détention for repairs, — for at least such time as the libelants would 
probably hâve used it. I ascertain such damages to be $1,773.96. 
Let a decree be entered for that sum. 



ABEL V, BOOK et aL 

(Circuit Court, D. Washington, W. D. Febrnary B, 1908.) 

1. Bbmotaii op Causes— Diverse Citizenship— Joindee of Defekoaittb — 
Waiver of Right. 

Where, In an actloB to annul certain conveyances agalnst several de- 
fendants, there was no separable controversy, and one of the défendants 
orlglnally entitled to remove the cause to the fédéral courts had walved 
his right by failing to exercise It wlthln the time prescrlbed, a subséquent 
Joint application for removal could not be granted. 

In Equity. Suit to annul certain conveyances of real estate, al- 
Itged to be fraudulent as to creditors of the grantor. Heard on 
motion to remand the case to the state court in which it was com- 
menced. Motion granted, 

W. H. Abel, in pro. per. 
J. C. Cross, for défendants. 

HANFORD, District Judge. The défendants hâve attempted to 
remove this case from the state court in which it was commencéd 
into this court by a joint pétition for removal, filed after one of them 
had forfeited the right of removal by sufiEering the time within which 
he could exercise the right to elapse, and by défensive proceedings in 
the state court. The plaintifï now moves to remand the case on the 
ground that this court is without jurisdiction. There is no separable 
controversy which would entitle the other défendants to claim the 
right of removal, and there is no contention that the case was removed 
on the ground of a separable controversy. Hence it is necessary for 
ail the défendants to unité in claiming the right of removal, and the 
question presented by the motion to remand is whether the case could 
be lawfully removed, after one of several défendants who might origi- 

1f 1. Separable controversy as ground for removal of cause to fédéral court, 
see notes to Robblns v. Ëllenbogen, 18 C. C. Â. 86; Mecke T. Minerai Oo.. 35 
C. O. A. 155. 
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nally hâve claimed the right lias suflfered the time within which he might 
hâve exercised his right to élapse, so as to bar him from filing a pétition 
for rçhioval if he were the sole défendant. It is my opinion that, since 
ail thé défendants are required to join in the pétition for removal, the 
case is governed by the principle first laid down, in the opinion of the 
suprême court by Chief Justice Marshall, in the case of Strawbridge 
V. Curtiss, 3 Cranch, 267, 2 L. Ed. 435, that it is essential to fédéral 
jurisdiction, when claimed on the ground of diversity of citizenship 
of the parties, that : 

"Eaeh distinct Interest shotild be represented by persons, ail of whorn are 
entitled tô sue, or may bé sued, in the fédéral courts; that Is, that, where 
the Interest Is joint, each of the persons concerned In that Interest must be 
compétent to sue or liable to be sued, In those courts." 

See, also, Ex parte Girard, Fed. Cas. No. 5,457; Roberts v. Naviga- 
tion Co. (C. C.) 104 Fed. 577. 

The same principle was applied by the suprême court in the case of 
Fletcher v. Hamlet, 116 U. S. 408, 6 Sup. Ct. 426, 29 L. Ed. 679. 
The concluding part of the opinion by Chief Justice Waite in that 
case might be paraphrased to fit the case under considération exactly. 
I| reads as follows : 

"The cause of action Is joint. There Is no separable controversy in the case. 
There can be no removal by the défendants uniess they ail join, and ail are 
citizens of différent states from the plalntlffs. Confessedly, Wesenberg lest 
his right to a removal by falling to maice the application In time; and, as 
Fletcher cannot take the case from the state court uniess Wesenberg joins 
with him, it follows that he is subjected to Wesenberg's disability." 

That décision is controlling, and it would be unnecessary for this 
court to take the pains to write an opinion merely to afRrm what the 
suprême court bas decided; but the statute of 1875 [U. S. Comp. 
St. 1901, p. 507] defining the jurisdiction of the United States circuit 
courts, which vvas in force at the time of the décision in Fletcher v. 
Hamlet, has been revised, and in part superseded, by the act of 1887 
[U. S. Comp. St. 1901, p. 507], as amended by the act of 1888 [U. S. 
Comp. St. 1901, p. 507] ; and it is necessary for this court to décide 
the question of jurisdiction in this case, and in making its décision ap- 
ply the later statute. I do not find, however, that any such changes 
hâve been made in the law as to afïect the jurisdiction of the United 
States circuit courts in caSes involving no separable controversy, and 
where one or more of sevefal défendants claim the right of removal, 
which would be a lawful right if he or they were not joined with other 
défendants not entitled to invoke fédéral court jurisdiction. 

Motion to remand granted. 
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MITCHELt, TRANSP. CO. T. GRBBN et al. 

GRBBN V. MITOHEI/L TRANSP. CO. 

(CSrcult Court of Appeals, Sixth Circuit January 6, 1903.) 

Nos. 1,086, 1,087. 

L CoiiLisioN— Stkambb Mbetino Tow in Craknel — Carb Reqdibbd. 

A steamer passing free through a rather narrow ehannel, and meetlni 
another vessel wlth tows, Is bound to take Into account the fact that 
Buch tows are llkely to be somewbat unwieldy, and vary more or less in 
their several courses, and to guard against the danger, and keep out of 
the way, if she can wlthout péril to herself. 

2. SaMK— EVIDENCB CONSIDKRED. 

The steamer Susan E. Peck met the steamer Folsom, wlth the barges 
Mitchell and Nelson In tow, when passing up through the "Lime Klln 
Crossing" in the Détroit river, an artiflelal ehannel 440 feet wide. After 
safely passing the Folsom and Mitchell port to port, as agreed by signal, 
the Peck came into collision with the Nelson, whlch was sunk. Held, on 
conflicting testimcny, that the Folsom and her tows were at ail times to 
the westward of the middle of the ehannel, and that the collision was due 
solely to the fault of the Peck, which, after passing the Mitchell on a 
port belm, starboarded to such an efCect that, being 240 feet long, she 
swung so far across the ehannel that her bow was caught by the cross- 
current, and she was unable to correct herself before striking the Nelson. 

8. APPEAL— ASSIGNMENT DP EeRORS — DiSREGARD DP RtJI-KS. 

The circuit court of appeals wlU not, unless in exceptional cases, con- 
slder an assignment of errors in plain disregard of rule 11, which requires 
that It "shall set out separately and partlcularly each error asserted and 
Intended to be urged," and when, in addition, the appellant's brlef fails 
to comply with rule 24, requiring a référence to the pages of the record 
relied on to support each point. 

Appeals from the District Court of the United States for the East- 
crn District of Michigan. 

John C. Shaw, for Mitchell Transp. Co, 
Harvey D. Goulder, for claimant Green. 
F. H. Canfîeld, for underwriters. 

Before LURTON, DAY, and SEVERENS, Circuit Judges, 

SEVERENS, Circuit Judge. The case hère presented under the 
two foregoing titles resulted from a collision between the propeller 
Susan E. Peck and the barge Nelson, occurring in the lower part of 
the Détroit river, whereby the Nelson was so greatly injured that 
she sank soon after, and the cargo was in large part destroyed. The 
collision occurred in a ehannel known as "Lime Kiln Crossing," an 
artificial eut opened by the government, 440 feet wide, about 2,500 
feet long, and 19 or 20 feet deep. This ehannel is straight, running 
nearly north and south. Its central Une makes an angle at either 
end of about two points, with the ranges on which the river is navi- 
gated above and below the eut. Two lighthouses, or "tripods" as 
they are called, one at the upper and one at the lower end of the eut, 
mark its western, or American, side. There are no distinctive marks 
defining its eastern, or Canadian, side. There are two ranges run- 
ning through the ehannel,— one called the "Lime Kiln Crossing 
Range," having its lights below, and running through the center; 
120 F.— 4 
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and the other called the "Duff & Gadfield Range," having its lightS 
above, and running seventy (70) feet east of the central range. This 
Duff & Gadfield range was an old range, which had been used before 
the eut was widened from 300 feet to its présent dimensions, and 
ran through the center of the old channel. The widening was made 
on the western side. On the morning of November 20, 1892, the 
propeller Susan E. Peck, a vessel 240 feet long, 38 feet beam, and 
having a draught of 15 feet 5 inches, laden with a cargo of coal, 
and on a voyage from Bufïalo to Chicago, having left the waters of 
Lake Erie, was proceeding up the Détroit river; and, having passed 
along the east side of Bois Blanc Island, she straightened up into 
the channel of the Lime Kiln crossing. At about the time when the 
Peck was coming into the south end of the eut, the steamer A. Fol- 
som, coming down, and having in tow the barges Mary B. Mitchell 
and the Nelson, in the order named, was entering the eut at the north 
end. The three vessels just named were each of nearly the same size, 
but not quite so large as the Peck. The steamers had already, while 
they were three-quarters of a mile or a mile apart, exchanged sig- 
nais, by which they had indicated a purpose to pass port to port. The 
weather was clear. There WaS not much wind, and ail the vessels 
were in sight of each other. As the steamers were coming into the 
eut, the Folsom repeated its signal of one blast, and the Peck re- 
sponded with one. As the steamers approached, they were nearly 
head on. The Peck gave a blast. Each steamer tumed somewhat 
to starboard, and they passed each other at a sàfe distance. As the 
Peck came by the Folsom, tbeMitchell tumed tô starboard, and the 
Peck continued on her starboard course, passing the Mitchell at a 
considerably wider distance than that at which she had passed the 
Folsom, aind then, turning ta port, she advanced toward the Nelson 
until a collision became imminent, when her engine was reversed, and 
her helm put hard aport. This was too late, however. The stem of 
the Peck struck the side of the Nelson just abaft the port bow 
with such violence as to crush in her plankîng and timbers, and 
to roU her over to starboard. The Peck backed, turned out, and, 
passing under the stem of the Nelson, proceeded on her voyage, 
having received no substantial injury. Thus far there is no contro- 
versy about the facts ; but within the limits of this gênerai account 
there is considérable dispute about particulars,— that is to say, about 
the course of the Peck, of the Folsom, and the vessels in her tow, 
especially of the Nelson, the locations of the several vessels with 
référence to the sides of the channel, while on their courses, and the 
location of the place of collision. Many witnesses were examined, 
and the record is very full. 'fhe district judge found the Peck, the 
Folsom, and the Nelson ail at fault, and condemned them to pay each 
a share of the damages to ship and cargo. 

Ordinarily, this court would feel bound to pay much regard to the 
findings of fact by the jud^fc in the lower court, when he has scen 
and heard the witnesses giving testimony; and would not disturb 
them except for clear error. But the reasons for that coiu-se are 
somewhat diminished in a case where, as hère, the case was heard and 
determined years; after the testimony was taken, and when original 
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impressions are likely to hâve been much faded, or altogether lost. 
Another thing which makes us pause in giving such weight to the 
findings of the lower court, proceeding doubtless from the circum- 
stances just mentioned, is that the court fell into a misapprehension 
of the charge contained in the hbel and of the trend of the libelant's 
proof in référence to the courses of the several vessels. In his opinion 
the leamed judge says : 

"The llbel Is framed upon the theory that the Peck, a steamer of 1,400 
tons reglstered tonnage, 240 feet In length, 38 feet beam, and laden to a 
draught of 15 feet 5 Inches, golng np the river at a somewhat less speed than 
the tow -waa comlng down, accompllshed the feat of twice trayersing dlag- 
onally two-thlrds of the wldth of the channel, and came back at such an 
angle across the stream that she struck the stem on the bow of the Nelson 
whlle the latter was going stralght down the river 300 feet at a somewhat 
higher speed than the Peck was golng up; or, in other words, that the Peck, 
from abreast of the Mltchell's stem, ran the two sides of a trlangular course, 
each about 250 feet long, across the eut, while the Nelson slmultaneously 
moved straight down the river, at an equal or somewhat greater speed, 300 
feet, on the third slde of the triangle (i. e., half the distance between the 
Mitchell's stern and the Nelson's bow); that thèse évolutions were performed 
In about thlrty seconds, the combined speed of the ascending and descending 
vessels being about thirteen miles an hour. This story needs no comment" 

And again, in speaking of the libelant's proofs, he says : 

"To bring about a collision In the manner depicted by the testlmony of the 
libelant's witnesses would require not only an exceedingly quick handling 
vessel movlng at double the speed of the tow, but the extrême throw of the 
wheel to starboard, and a change of course at fuUy eight points. Under the 
libelant's proofs, the vessels could not hâve come together unless the Peck 
approached the Nelson on a course which would take her nearly, If not qulte, 
at right angles across the channel. The extravagance of libelant's proofs as 
to the movements of the Peck of necesslty discrédits thelr testlmony as to 
another Important feature of the collision, and that is the locallty in the 
channel In which the vessels came together." 

The libel reads as foUowis: 

"The Peck came up at apparently full speed, and passed close on the port 
hand of the Folsom, then turned to the eastward some, so that she passed 
the Mary B. Mltchell, which was the flrst barge in the Folsom's tow, at a 
much greater distance away than she had passed the Folsom. After passing 
the Mltchell, the Susan E. Peck turned and wrongfuUy swting rapidly and 
broadly across the channel, and toward the westerly side thereof. The 
Nelson was well to the westerly slde of the channel at the time, and her 
helm was put hard aport when the Peck swung to the westerly, as above 
shown. The Nelson thereupon worked further to the westward, and she was 
to the westward of the extrême westerly side of the eut or crossing (as the 
same Is marked by the light boats) when the collision occurred." 

The statement is that the Peck passed close to the Folsom, then 
turned to the eastward somewhat, passed the Mitchell at a much great- 
er distance than she did the Folsom, and then "swung rapidly and 
broadly across the channel toward the western side thereof," where 
she struck the Nelson. To what extent the statement of the court 
in respect to the libelant's proofs corresponds with the fact, we shall 
hâve occasion to consider later on. The libelant complains — and, as 
we think, justly — ^that the court misapprehended the theory of the 
libel and the tendency of the Ubelant's proofs. Nothing so extrava- 
gant can be fairly said to be advanced by either. Upon its conclu- 
sion in regard to the testlmony of the libelant respecting the courses 
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run by the vessels the court held that its witnesses were necessarîly 
discréditée! in their testimony in respect to 'another important feature 
of the case, namely, the locality in the channel at which the collision 
occurred; and we cannot doubt, from what ensued, that the court 
disregarded the testimony of those witnesses in reaching its conclu- 
sion upon the latter fact, which, as the court rightly considered, was 
an important one. 

Upon the same considération must hâve rested the court's find- 
ing that the Nelson, just before the collision, was sagging down and 
across the channel on a slackened towline. This also is a matter 
we shall consider later. No new parties had been brought in, and 
no crossTlibel had then been filed. The court found the Peck at 
fault in not sooner reversing her engine, when the Nelson was seen 
too far to the eastward, and also found the Folsom and the Nelson 
both at fault,^ — the former because she did not correct the position 
of the Nelson in the channel, and did not recognize the Peck's right 
to a fair share in the channel, and in crowding her into collision with 
the Nelson; and the Neison for failing to take reasonable précau- 
tions against the efïect of the current (meaning the current deflected 
across the channel at the upper end of the eut), and because she was 
permitted to take leeway to such an extent as to obstruct the safe 
passage of the Peck ; and condemned ail three to pay each an equal 
share of the damages, and a référence to a commissioner was ordered 
to ascertain the damages. A decree was entered accordingly on June 
14, 1898. While this référence was pending, and on April 30, 1900, 
John Green, the owner of the Peck, was granted leave to file a péti- 
tion, reciting that he had ajready answered the libel, and thereupon 
proceeding to state the cifcumstances of the collision, the freedom 
from fault of the Peck, the decree which had been rendered charging 
the Peck as well as the Folsom and the Nelson, the interest of cargo 
owners and underwriters, asserting the responsibility of the libelant 
for collision and damages, and praying "that this honorable court will 
be pleased to issue such appropriate process, or make such appropriate 
order in the cause as shall require the said libelant to be and become 
a party in this cause, answerable to any interest for which the libelant 
may sue as trustée, for the whole or any part of the damage sus- 
tained by any such other papty or interest, to the end that the final 
decree to be framed in this cause shall exclude the libelant as a party 
bound to respond in the cause in accordance with the judgment of the 
court upon the law and facts of the case." But the leave to file this 
pétition was coupled with leave for libelant to move to strike it from 
the files. Such a motion was made and granted July 11, 1900. 
Meantime several Insurance companies interested in the Nelson's 
cargo had filed intervening pétition^» praying for the exécution of the 
decree against the Peck, the Folsom, and the Nelson. July 20, 1900, 
Green, without leave of the court,, filed. another pétition containing 
similar charges to those in his forrner pétition in respect to the colli- 
sion, the filing pf pétitions by oth^er parties interested, and praying 
that the damages, be charged to the libelantj and that the petitioner 
l>e exonerated. Motion vvas made bythe libelant to strike out this 
pétition, but the court withheld its décision until some timclaten 
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On May ii, 1901, the court confirmed the commissioner's report, and 
overruled the exceptions of the Hbelant to Green's pétition. Finally, 
after ail this, and more, a final decree was entered, following, in 
substance, the former decree, and making certain adjustments not 
necessary to be now considered. The action of the court in permit- 
ting the proceedings which ensued after the entry of the interlocutory 
decree was entered and before the commissioner's report was con- 
firmed and final decree entered, forms the subject of several assign- 
ments of error; but, as they do not becloud the main subject upon 
which we propose to rest our décision, and the libelant has received 
no in jury therefrom, we find it unnecessary to décide what ought 
to be done in regard to the practice and proceedings complained of, 
and we withhold ail criticism upon that subject. 

Recurring to thé main subject, we are of opinion that the court did 
not err in holding the Peck to be in fault, but we cannot agrée to the 
conclusion that the Folsom and the Nelson were likewise chargeable. 
Upon an attentive examination of the whole of the testimony in the 
record, we reach, without much difificulty, the following conclusions, 
beginning at the point where the parties are in dispute. We think, 
as the court below did, that the steamers were proceeding through 
the channel of the Lime Kiln crossing on parallel courses, not far 
from the center, each on its own side, — the Peck on the eastern and 
the Folsom on the western side. As they approached each other, 
their bearings were a little too close, and upon a signal from the 
Peck they each ported a little, and passed each other on parallel 
courses ; whereupon the Mitchell, which had been in line with the 
Folsom, ported also to about the same extent as the Folsom had 
done. The Peck again ported somewhat, and passed the Mitchell 
at a considerably greater distance than she had passed the Folsom, 
and then, thinking she was going too far off- her course, turned west- 
ward on a starboard helm to regain it. The Nelson, which had been 
very nearly in line with the Mitchell, was at that moment turning 
to the westward to follow in the wake of the Mitchell. The Peck held 
too long on her starboard helm, and, her head encountering the de- 
flected current running westward in the channel, of which she had 
not taken account, she was carried too far to the westward, and was 
unable to correct herself before she struck the Nelson. When she 
saw that collision was imminent, she immediately reversed her engine, 
and turned her wheel hard aport. The stem of the Peck struck the 
Nelson a little behind her port bow. The angle of the vessels at the 
moment of collision was nearly four points. The heads of the vessels 
were at that time turned to the westward; probably the Peck was 
most so. The Nelson had just been turning somewhat to get out of 
reach, and the Peck had just turned to the right somewhat, under 
her wheel hard ported. Both vessels were moving at nearly equal 
speed, that of the Peck being at the moment rather the less from 
her effort to stop. The side of the Nelson was crushed in, and she 
was roUed over to starboard by the blow, but her towline was not 
broken. From thèse latter circumstances we gather the probability 
that she was not so much turned westward as was the Peck. The 
Peck carried the head of the Nelson to the westward, and by this re- 
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sistance and the reversai of her engine, the Peck was stopped. There- 
upon she backed out, turned to the right, and again to the left around 
the Nelson, and then proceeded up the channel. The Nelson imme- 
diately began to sink. She was taken by the Folsom to the first con- 
venient place, and there taken over a level sandy bottom, where she 
was beacbed. There is no substantial ground for criticism in her 
management after the collision. 

The grounds for thèse conclusions will now be stated. We may 
premise generally that they best accord with the probabilities arising 
from indisputable facts, and they reconcile, as nearly as they can be 
reconciled, the conflicting évidence. Moreover, they are supported 
by the great prépondérance of testimony given by those who were 
in the best position to know the facts about which they testify. The 
captains of the Folsom, the Mitchell, and of the Nelson, — ail of them 
men of long expérience on the lakes and Connecting rivers, — testify 
to the incidents of the occurrence as observed by them while man- 
aging their vessels and watching the events. The captain of the 
Folsom testifies that as he was coming down on the Canadian range 
he met the steamer Vulcan about half a mile above the eut, which 
steamer he passed on the starboard hand; and about the time of 
passing, seeing the Peck about a mile below, he gave her one blast 
of his whistJe, to which the Peck responded with one blast ; that he 
had already checked his speed to 4^ or 5 miles an hour, going 
through the water, preparatory to going through the eut ; that when 
he approached the eut, and had opened the tripods on the western 
bank nicely, he hauled down into the western part of the channel 
about ICO feet east of the upper tripod, and about the same time, 
seeing the Peck coming into the lower end of the eut, but not quite 
straightened up, he gave another blast of his whistle, which was an- 
swered by the Peck with one; that he kept on his course, having 
the lights of the central range open to the eastward, with good steer- 
age headway; that he met the Peck about half way down the eut, 
coming up at about six miles an hour by the land; that she was 
heading pretty well onto him on the port bow; that the Peck blew 
a short toot, which he answered ; that he ported a little, and the Peck 
also ported, and the vessels passed on parallel courses about 30 
feet from. each other; that as they passed the captain of the Peck 

hallooed for more room, to which he replied : "What the do 

you want? You bave got ail the channel now;" and motioned with 
his hands to keep away, and himself starboarded some and steadied, 
and then went down the channel heading for the upper light of the 
central range; that, as the Peck passed the Folsom, she was headed 
toward the Mitchell; that the Mitchell kept up to the westward, 
tuming on a port helm; that the Peck ran off to the eastward toward 
the Canadian side, but recovered herself, and came back, and had the 
appearanoe to him of going between the Mitchell and the Nelson; 
that, as the Peck started to corne back, the Nelson, then on the west- 
ern side of the channel, put her wheel to port, and came up quickly, 
and that the vessels coUided near the upper tripod; that he saw the 
upper tripod while the vessels had their bows together right over 
the Nelson's bows forward of the foremast; that when he saw there 
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was going to be a collision he checked down and stopped; that he 
had not more than got checked before the vessels came together; 
that when the Nelson was struck she took a heavy roU to the west- 
ward, the Peck turned out and went on, and he started ahead as his 
towline came up. And he further stated that the Nelson's speed at 
the time she was struck was four or five miles an hour through the 
water, that she was a good steering vessel, and that she had no 
trouble in keeping up on her proper course. 

We cannot, without going into too great length, exhibit ail the 
testimony with so much particularity. It must suffice to say that, 
with some slight variations, mainly based on estimâtes, this narrative, 
with respect to the important facts, is confirmed by the testimony 
of the captains of the Mitchell and the Nelson, and by many other 
witnesses. The captain of the Mitchell states that he came down 60 
or 80 feet from the upper tripod ; that the Peck passed him 80 to 100 
feet distant, and that while passing she starboarded, and went under 
the stem of the Mitchell ; that he heard the order given on board the 
Peck, "Starboard, hard a starboard!" on which she tumed west- 
ward; that when the vessels came together the Nelson's bow shut 
out the tripod from his view. The captain of the Nelson, who was 
54 years old, and had sailed for 35 years (24 of which had been on 
thèse waters), states that he followed in the wake of the Mitchell ail 
the way down, was in the western side of the channel, heard the passing 
signais given, but, not anticipating any trouble, did not notice the 
Peck particularly, until, when she had passed the Mitchell, he saw her 
crossing the channel as though on a starboard wheel ; that he then 
put his own wheel hard aport, and went over to the westward ; that 
th€ vessels came into collision near the upper tripod, some 60 to 
75 feet distant, as he thought. When asked whether the tow was 
angling across the channel at and just before the collision, he an- 
swered : 

"Well, I looked at the tow from -where I was, and It looked as If the 
Folsom was a little more In the mlddle of the channel. She was the farthest 
in the mlddle of the channel of the three. The Mitchell was pretty near on 
a Une with them, probably a Uttle on the stalrboard quarter. I was also 
beading a little on his starboard quarter." 

Some criticism is bestowed upôn this withess because he did not 
pay more attention to the earlier movéments of the Peck. But, as 
nothing had ocoirred to excite appréhension until the Peck started 
across the channel, and he was attending to his own duty, the criti- 
cism is hardly deserved. At ail events, it is clear that, if he had at- 
tentively watched the Peck, there was nothing in her course to re- 
quire any other course on his part than that he was pursuing, until 
the timé when the Peck started over to the westward, and then he 
did what he could ; but there was no escape. Other witnesses for the 
libelaiît were Lacquier, mate of the Folsom ; Leach, the second mate 
of the Folsom; ElHot, the lookout; Hall, chief engineer; Burnett 
and Newell, wheelsmeh; and several others of the crews of the Fol- 
som and the vessels in tow; and they give the same account. Not 
ail testify about ail the particulars, but the trend of their testimony 
corroborâtes the testimony of the officers. Several witnesses from 
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the shore were examined on each side, but the testimony of most 
of them is not very précise or reliable, mainly on account of the 
positions they occupied. One of them, however, — ^the keeper of the 
government range lights for this channel, — was on the tower of the 
upper light, and had a peculiar advantage for observation ; but he 
is shown to hâve accommodated each side with previous statements 
not in harmony, and there are some parts of his testimony which we 
believe to be incorrect. Another witness was the keeper of the gov- 
ernment light on Colchester Reef, who was standing at the time on 
the dock at Amherstburg below and looking up the eut. He states 
that he saw the steamers passing port to port; that, after passing 
the Folsom, the Peck headed over to the eastward more than she 
was doing before, so that he saw her starboard side ; that, soon after, 
she was heading to the westward more, and showing her port side; 
that she was then on a heading which, if continued, would hâve car- 
ried her onto the western bank; and that he could see her hull and 
port side at or just before the collision. He further gives reasons, 
from subséquent examinations of the locality of an object which he 
saw at the time of the collision, for his statement that the Nelson 
was on the westerly side of the channel when she was struck. We 
hâve stated the main points of this witness' testimony, because he 
was in a favorable position, saw the vessels from the time the steam- 
ers were passing, was disinterested, and his narrative gives a strong 
impression of its truthfulness. 

The captain of the Peck was naturally the principal witness for 
the respondent. He was 32 years of âge; had been on the lakes 
and rivers 17 years (9 of which he had been an officer on steamers). 
He testifîed that ou the day of the collision the Peck had a draught 
of 15 feet 5 inches, and was a good handiing vessel; that he was 
in the pilot house, in charge of the vessel; that while below the eut 
he exchanged signais of one blast with the Folsom, then above the 
eut, and not long after straightened up into the eut on the Duff & 
Gadfield range, which he knew to be yo feet east of the center line ; 
that at that time, thinking the Folsom was so far to the east that she 
would pass close, he blew a signal of one blast to the Folsom, to 
which she answered with one; that after this signal the Folsom ap- 
peared to hold up a little to the westward; that he continued up on 
the Dufï & Gadfield range, but before getting abreast pf the Folsom 
he saw the Mitchell sagging ofï to the eastward, and crowding down 
on him, and he blew a blast .to her; that the steamers passed each 
other at a saife distance, about 70 feet apart; that the tow continued 
coming down in; the same position, crowding him; that he worked 
his vessel more to the eastward, so as to pass the Mitchell; that 
when he was abreast of the Folsom he called out to her captain to 
blow to his tow to keep it ofï, and give more room, and thatthe Fol- 
som did blow; that he beigan edging to the eastward when he saw 
the consorts sagging over to the center and i getting nearly abreast 
of him; that his order wa:s to "port a little, a very little, let her work 
a little more to the starboard"; that, after the Folsom blew the blast 
as he had requested, he noticed that the ^Mitchell was working to 
the westward, as, if she had ported her helm, so that he saw they were 
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going to pass clear; that, when he got abreast of her, he blew to the 
Nelson, who was passing ofï to the eastward of the ranges altogether ; 
that he passed the Mitchell's quarter not less than one nor more than 
two widths of his vessel (from 40 to 80 feet); that when he was 
abreast of the Mitchell he felt his beat touching the bottom along 
the starboard bilge ; that he was then just a little to the east of the 
Dufï & Gadfield range; that the Nelson had commenced to swing, 
and he could see her swinging, and he thought there was no danger 
from her; that he then starboarded a little, so as to bring the Duff 
& Gadfield range almost ahead, having the lights just a trifle open to 
the eastward ; that he steadied on that course, and noticed the Nelson 
ail the time swinging to the westward on a port helm ; that soon he 
could see she was not head-reaching, but was sagging down; that 
he then gave the order to put the helm hard aport, and signaled to 
stop, and back strong; that at the time of collision his boat was 
stopped ; that the vessels came together at an angle of 2 to 3 points, 
— nearer 3 than 2, — and that the Nelson was driven to starboard; 
that the place of collision was 350 feet from the western side of the 
channel, and 800 feet below the upper end of the eut. The witness 
further stated that at the time of the collision the Nelson was to the 
westward of him, nearly ahead of him, "nearly at right angles." We 
présume he means just before the collision, as he had already given 
the angle at two to three points. He says he did not notice the tri- 
pod ; that when he steadied on the Duff & Gadfield range, just before 
the collision, when he came back from the east, he headed for the 
place from which the Nelson was coming; that the Nelson had head- 
way of her own independently of the current; that when he struck 
her her bow was carried further westward, and more across the 
stream, and that he passed around her quarter without touching her. 
He also states that when he steadied on the Duff & Gadfield range, 
after coming by the Mitchell, the Nelson was off his port bow, her 
quarter bearing almost ahead. a. "little bit to port," and that he "be- 
lieved the way she was heading she was going way off clear of" him. 
The mate, the cook, and the two whedsmen of the Peck were sworn, 
and they gave some rather indefinite confirmation to her captain's 
narrative. 

The opinion of the district court was that the steamers went through 
the eut, the Peck on the Duff & Gadfield range and the Folsom on 
the Central, or Government, range, which the court found was usual 
and prudent navigation. Perhaps this was true of the gênerai course 
of the Peck up to the time when she came back after passing the 
Mitchell. But the decided prépondérance of the évidence is that 
the Folsom and her tow were ail the while somewhat west of the 
Central range, though we think their gênerai course was not much 
west of it. The unmistakable facts tend strongly to support the case 
of the libelant. The account given by the captain of the Peck of his 
course up to the time he came to the westward on his starboard 
wheel need not be much criticised, though we think his speed was 
greater than he states, and we are of opinion it was too great for the 
navigation of a steamer in meeting a tow in a place requiring great 
prudence and circumspection. Being freehanded, she could easily 
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raanage herself, and in doing this she was bound to consider that the 
steamer and tow she was meeting must, in the nature of things, be 
somewhat cumbersome and unwieldy, and that some variation in their 
several courses were likely to occur. Being master of her own mo- 
tipnsj she was bound to guard against thèse, and keep out of the way 
if she could without péril to herself. The George Presley, 49 C. C. 
A. 438, III Fed. 555; The Syracuse, 9 Wall. 672, 6J?5, 19 L. Ed. 
783; The Mayumba (C. C.) 21 Fed. 476. We think there were no 
greater variations in the présent instance than might reasonably be 
expected to occur. With respect to the sagging of the Nelson, the 
weight of the évidence is opposed to the charge ; that is to say, it is 
opposed to the charge that there was any more sagging than would 
ordinarily resuit from her passing in tow through that portion of the 
eut in the usual way. If the currents there would produce some va- 
riation, it was to be anticipated, and no fault could be imputed unless 
she omitted to take précaution against an excessive departure, such 
as might endanger the safety of the vessel coming up the channel; 
and in such case she had a right to expect that the Peck would take 
accoomt of the conditions there, and govem herself with référence to 
them. And it would seem reasonable to think the vessel and tow 
would hâve a fair daim to the larger portion of space for its move- 
ments. Moreover, the proof shows without contradiction that the 
Folsom kept her speed from the time she checked to go through 
the eut until the moment before the collision, when she stopped to 
ease the blow. It is not shown that the Nelson was faulty in han- 
dling, or that the proper measures were not taken to assure her pru- 
dent navigation. The captain of the Peck says that she seemed to 
be answering her helra, and to be coming up under it, so that he ex- 
pected she would get clear oflf out of the way. There is grave im- 
probability that with good steerageway on the part of the Folsom, 
puiling her down by the head and her helm put to port, she drifted 
down sidewise, and we must discard the suggestion as not proven.. 
The account given by the captain of the Peck of what happened from 
the time he started to come back from his course to the eastward 
is hard to understand, and it is burdened with improbabilities. To 
begin with, we are doubtful about the suggestion that the Peck 
touched bottom, and that this warned her captain to go to the west. 
The vessel was drawing only 15 feet 5 inches and the channel had 
a clear depth of 19 feet. -The eastern side was eut straight down, 
and the captain of the Peck rejects the idea that he went near enough 
to the bank to take a sheer. The présence of a rock out in the chan- 
nel projecting high enough to strike the bottom of a vessel of the 
draught of the Peck in a channel so much frequented is surprising. 
No mention of such an incident is made in the answer of the Peck, 
and there is no probf that such a dangerous obstruction existed there. 
The captain says that after he came back, and got about on the Duflf 
& Gadfîeld range, and steadied, he had the quarter of the Nelson 
a little on his port bow; that she was lying across the channel, but 
appeared to be coming up on her port helm; that he soon saw that 
she was not head-reaching ; that he immediately reversed his engine, 
but struck the Nelson abreast of her fore rigging at an angle of 
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nearly 3 points at a place 350 feet from the western side of the chan- 
nel. The Nelson was cnly 600 feet behind the Mitchell. There must 
hâve been some space between the Mitchell and the Peck when the 
latter steadied, and the Peck was 240 feet long. By this account 
the Peck was not much more than her length from the Nelson when 
she steadied on a course 150 feet from the eastem side of the channel, 
and came irito a collision with the Nelson nearly 200 feet forward 
of her stern at a place 60 feet east of the Peck's course. The story 
sounds like one told in extremities, and is incredible. It deprives 
us of any substantial foundation on which to rest a valid défense. 

The évidence shows that the steamers first signaled each other at a 
considérable distance from the crossing, indicating that they would 
pass to the right of each other, and that they repeated the signais 
as they came into the eut. The captain of the Folsom says that he 
inaugurated thèse signais. The captain of the Peck says that he gave 
the first signais. The district court, accepting the Folsom's state- 
ment in this regard, drew an inference that the Folsom's second sig- 
nal was given because her tow was further to the eastward than 
usual, and was intended to notify the Peck that, notwithstanding 
the appearances, she intended to pass to the right. But we think 
this inference is not justifiable. To begin with, the signal would no 
more indicate an erroneous position of the tow than that the Peck 
was seen below entering too far to the west in the channel. But, 
aside from this, we think those second signais indicated merely the 
caution which the entrance upon a somewhat délicate period of navi- 
gation required. The iîrst signais were preliminary, and, if not chan- 
gea, might doubtiess be relied upon. But they were subject to change 
if, before entering upon the final course, occasion should require. 
The rules of navigation respecting signais hâve a qualified applica- 
tion to vessels going on the frequently varying courses of rivers. 
Doubtiess they should be followed as nearly as possible, and the 
obligation becomes still more imperative when they corne upon the 
final course on which they intend to pass. By the twenty-third of 
the rules governing the navigation of the Great Lakes and Connecting 
waters, it is declared that one blast means that "I am directing my 
course to starboard," and we must think that as the steamers ap- 
proached each other in this strait the captains would naturally, in their 
anxiety to make sure of their understanding, signal their final pur- 
pose. 

It is imputed to the Peck that she was a bad steering vessel, and 
there is évidence in the record bearing upon that subject. The dis- 
trict judge held that the charge was not made eut, but we hâve not 
found it necessary to pass upon that question. 

Guided by what we must regard as proven by the weight of the 
positive testimony, as well as the probabilities arising from facts about 
which there can be no dispute, we are unable to find any fault in 
the conduct of the Folsom upon which to rest a judgment against 
her. The grounds on which she was held by the district court were 
that she was responsible for the supposed faulty position of the Nel- 
son, and that she did not give the Peck her fair share of the room, 
and crowded her into collision with the Nelson. The speed of the 
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Folsom, as being too fast or too slow, is not complained of. She 
maintained her speed, as she was bound to do, until the danger ap- 
peared, and then it was so imminent that nothing could be donc ex- 
cept by checking down and stopping so as to mitigate the blow, and 
this she did. Her course down the channel was admitted by the district 
court, and, as we beHeve, to hâve been proper. Her tows were nei- 
ther of them in the way of any proper navigation of the Peck, and 
there remains no other charge of fault. For Hke reasons, we are 
of opinion there is no valid ground for charging the Nelson. She 
was at ail times in a position of safety, and would not hâve collided 
with the Peck if the latter had been properly handled. For the rea- 
sons heretofore stated, we think the Peck was clearly at fault, and 
that, but for such fault, the accident would not hâve happened. And 
upon this conclusion, if it were necessary to hâve regard to it for that 
purpose, the burden of the proof is cast upon the Peck to show by 
clear and indubitable testimony the fault of the other vessels which 
she seeks to draw in to share her responsibility. The City of New 
York, 147 U. S. 72, 85, 13 Sup. Ct. 211, 37 L. Ed. 84; The Ludvig 
Holberg, 157 U. S. 60-71, 15 Sup. Ct. 477, 39 L. Ed. 620; The Iron 
Chief, II C. C. A. 196, 63 Fed. 289, 292. 

The decree of the court below niust be reversed as to the Folsom 
and the Nelson, and modified as to the Peck, so as to hold her alone 
responsible. 

Supplemental Opinion. 

(February 14, 1903.) 

PER CURIAM. The original opinion of this court in this cause 
overlooked an assignment of error alleged by the appellant the Mitch- 
ell Transportation Company, to which our attention has been called 
and which reads as foUows : 

"The court erred In not sustalnlng the first, second, thlrd, fourth, flfth, 
seventh, elghth, ninth, and tenth of libelant's exceptions to the report of the 
commissioner flled in said cause." 

Thèse several exceptions were taken to the disallowr ice by the 
éommissioner of each of several items of damage alleged by the libel- 
ant against the Peck. The above stated assignment is in plain disre- 
gard of the eleventh rule of this court (31 C. C. A. cxlvi, 90 Fed. 
cxlvi), which requires that the assignment of errors "shall set out sepa- 
rately and particularly each error asserted and intended to be urged," 
and further déclares that, "when this is not done, counsel will not be 
heard, except at the request of the court, and errors not assigned 
according to this rule will be disregarded, but the court at its option 
may notice a plain error not assigned." 

: Rule 24 (31 C. C. A. clxiv, 90 Fed. clxiv) also requires that the 
brief of counsel shall exhibit "a clear statement of the points of law 
or ïact to be discussed, with a référence to the pages of the record 
* * * relied upon in support of each point." The références to 
the record in thé brief of the libelant to the pages of the record, which 
consists of more than 900 pages, are meager and wholly insufïicient to 
présent the questions to which the exceptions referred to relate. The 
task is imposed upon the court of a laborious search of the record to 
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gatlier the materials necessary to an intelligent considération of the 
points presented. The assignment of errors above quoted is therefore 
not sustained. 

The decree of the district court will be modifîed only to the extent 
necessary to conform to the opinion of this court, and interest will be 
allowed from the date of the said decree as therein allowed. 
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(Circuit Court of Appeals, Seventh Circuit. January 6, 1903.) 

No. 910. 

l. Carriers— Ejection of Passenqer — Brbach op Contract. 

Plalntiff held a mileage ticlset, good ou defendant's railroad, whlch 
provided that It must be presented at tlie ticket office at the startlng 
point, where the agent would issue a mileage exchange ticltet for the 
desîred trip in exchange for coupons from the book. It also provided that 
conductors mlght issue such exchange tickets, where the holder took the 
train at a station where there was no ticket office, or where such office 
was closed. Plaintiff presented his book to tlie agent at a station, and 
desired an exchange ticket, but the agent was not supplied wlth such 
tickets, and promlsed to explain such fact to the conductor. Plaintiff 
got on board, and presented his book to the conductor, who refused to 
give him an exchange ticket, and on plaintlff's refusai to pay fare ejected 
him at the next station. The ticket office there was closed, and plaintiff 
called the conductor's attention to such fact, and desired to again enter 
the train, but was refused. Beld, that such action was a breach of the 
contract on the part of défendant, whlch rendered it liable lu damages 
for plaintlff's wrongful éjection. 

8. Same— DuTY TO Pay Pare to Prevbnt Thkbatenkd Wrongful Ejection. 
Plaintiff was not requlred to pay his fare when demanded and trust 
to its recovery by suit for the purpose of saving défendant from the 
conséquences of Its threatened breach of contract if he did not, but, hav- 
ing presented a légal ticket, was entitled to stand upon his rlghts under 
the contract. 

8. Same— Action for Damages— Evidence. 

In an action to recover damages for such breach of contract and 
wrongful éjection It was error to permit plaintiff to testify to transac- 
tions and conversations between him and a ticket agent atter his éjection 
or between him and the conductor of the succeeding train, such évi- 
dence not being relevant to the issues. 

4. Same. 

A railroad Company Is Ilable in damages, without notice or demand, 
for the action of a conductor in wrongfuUy ejecting a passenger, where 
the conductor acted without malice, and In an action to recover such 
damages évidence of negotiations between the parties for a settlement Is 
not admissible on the theory that It shows a ratification by the company 
of the conductor's action. 

In Error to the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

Lenhart brought this action to recover damages for éjection from a 
train and for refusai to allow him to re-enter. He was the holder of a 
mileage book issued by the Pennsylvania and other railroad eompanies 
jointly. The second clause of the mutual contract between Lenhart and 
the railroad eompanies read as foUows: "That this ticket is not good for 
passage on trains, but must be presented at ticket office at startlng point, 
where the agent will issue in exchange for mileage coupons a mileage ex- 
change ticket, good only for continuons passage ou train to be designated 
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thereon, commenclng on date stamped on 1>ack thereof, and wlll detach In 
consécutive order one coupon for each mile or fraction thereof, except 
that for any distance less than flve miles not less than flve coupons wlll be 
detached. Conductors of trains may issue such exehange tickets upon snr- 
render of coupons from thls mileage ticket when the owner of the mlleage 
ticket takes a train at a station where there Is no ticket office, or where the 
ticket office Is closed; or wlll detach and accept mlleage coupons to the 
terminal point of hls run only, without Issulng exchange ticket; and It wlll 
then be necessary for owner of mlleage ticket to obtain exchange ticket of 
ticket agent at sald point as provlded for above, otherwise thls ticket wlll 
not be accepted for passage from point referred to on that trlp." October 
8, 1897, Lenhart desired to ride on the Pennsylvania Eallroad from Tlffln 
to Toledo, Ohlo. The agent at Tlffln had no exchange tickets. August 21, 
1887, the Pennsylvania Company had instructed ail Its agents that a change 
had been made in the form of mileage tickets issued by it; and the agent 
at Tlffin, by Inadvertence, had sent to the proper gênerai office of the Com- 
pany not only ail the exchange tickets of the company's own form, but 
also those applicable to joint mileage books llke Lenhart's. Down to October 
8, 1897, the Company had fàiled to supply the agent at Tlffln wlth the neces- 
sary exchànge tickets. Lenhart presented hls mlleage book, contalnlng suffl- 
cient coupons, and asked for an exchange ticket to Toledo. The agent was 
unable to furnish it, and explalned why. Lenhart thereupon clalmed the 
rlght to ride by surrenderlng coupons on the train conformably to clause 
2 of the contract, and requested the agent to explain the situation to the 
conductor when the train arrived. Thls the agent agreed to do. Lenhart 
testlfled that he saw the agent speak to the conductor, bUt did not hear 
what was said, except the agent's remark, "That is the man," as he pointed 
ont Lenhart to the conductor; and that he got upon the train' in their présence 
without objection. The agent and conductor testlfled that ail that took 
place between them was that the agent asked the conductor if he had 
exchange tickets for Joint mileage, and the conductor answered, "Yes." On 
the train the conductor refused to accept mlleage coupons, and gave as hls 
reason, "I got positive instructions only a few days ago not to accept any 
mileage on trains." Lenhart then read to the conductor clause 2 of the 
contract, stated that the company had falled to provide him wlth an ex- 
change ticket at Tlffln, and Insisted upon his rlght to be carrled as a pas- 
senger. The conductor thereupon telegrapbed the "ticket receiver" (hls su- 
perlor offlcer, wlth authorlty to act for the company), and was instructed to 
hâve Lenhart pay hls tare and take up the matter later wlth the passenger 
department for adjustment. Lenhart refused to pay, and the conductor said, 
"Then we wlll hâve to put you off." Thereupon Lenhart, under protest, 
left the train at Gibsonberg, a regular station. Lenhart at once went to 
the ticket office, and found it closed. He then came back to the conductor, 
called hls attention to the f act that the ticket office was closed, and de- 
manded that he be permltted to re-enter the, train and ride. The conductor 
refused. Lenhart proceeded to Toledo, hls original destination, by the next 
regular passenger train, paylng hls fare. in cash. Under Its asslgnments, 
the company's principal contentions are that the conductor was rlght in eject- 
Ing Lenhart, and that Lenhart, after seelng that the conductor would not 
accept mlleage coupons, sbpuld hâve pald a cash fare, and then hâve siîM 
for Its recovery. If it was unlawfully exacted. Other questions. are strongly 
urged conceming the admission of évidence, the facts in relation to whîch 
are sufficiently stated in the opinion. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

Geo. pillard, for plaintîff in error. 

E. A. Shurburne, for défendant in error. 

BAKER, Circuit judge, after making the foregoîng statement, dfr- 
livered the opinion of the court. 

Lenhart paid for and received a binding contract to be carried 
5,000 miles if he complied with the conditions on his part. Bj: 
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clause 2 he agreed not to présent mileage coupons for passage on 
trains unless he embarked at a station where there was no ticket office, 
or where the ticket office was closed. On its part the company 
covenanted that it either would maintain a ticket office at every sta- 
tion, and hâve that ticket office open a proper length of time before 
each train, and ready to supply him with exchange tickets for mileage 
coupons, or would accept the coupons on the trains. The agent at 
Tiffin had madvertently retumed to headquarters his supply of ex- 
change tickets. But for eight weeks his superior officer had failed 
to send them back or supply others. This is not a case where the 
ticket agent furnishes an intending passenger with the wrong ticket, 
which the passenger carelessly accepts, and then demands that the 
conductor shall take his explanation as paramount to the company's 
rules. By its contract the company had agreed that coupons should 
or should not be good on trains, depending on the existence or non- 
existence of certain facts when the holder of the coupons duly pre- 
sented them at the station. To the conductor was delegated the 
authority to ascertain the facts for the company. He was not a mère 
automaton. He was as much bound to exercise his intelligence and 
judgment in determining Lenhart's right to be on the train as in de- 
eiding whether money tendered him was counterfeit, or a seemingly 
regular ticket was forged. The company could not withdraw that 
authority, and command the conductor "not to accept any mileage 
on trains," and then justify its éjection on the ground that the con- 
ductor was simply obeying instructions. But the conductor did not 
rest upon his gênerai instructions. He communicated with his supe- 
rior officer, and was directed to eject Lenhart unless he paid a cash 
fare. The breach of the contract did not anse at Tiffin. Nothing 
occurred there except the establishment of the facts on which ac- 
crued Lenhart's right to hâve coupons accepted on the train. After 
Lenhart was rightfully on the train, the breach was committed. The 
eompany, therefore, is liable for ejecting Lenhart at Gibsonberg, and 
for refusing to permit him to re-enter the train. Railroad Co. v. 
Winter's Adm'r, 143 U. S. 60, 12 Sup. Ct. 356, 36 L. Ed. 71 ; Railroad 
Co. V. Russ, 6 C. C. A. 597, 57 Fed. 822; Railroad Co. v. Pauson, 
17 C. C. A. 287, 70 Fed. 585, 30 L. R. A. 730. 

Lenhart paid for and presented a légal ticket. To the proposition 
that he could not stand upon his rights, but was compelled, for the 
sake of saving the company from the conséquences of its threatened 
breach of contract, to pay his fare again in cash, if he had it, and then 
sue for its recovery, we do not yield our assent. After a breach of 
contract has been committed, the injured party is not allowed to ag- 
gravate his damages, and is required to use reasonable diligence to 
minimize them. But beforehand one is not forced to abandon his légal 
right under a contract, and waive the damages that may arise from its 
breach, in order to induce his adversary not to proceed as he wrong- 
fully claims is his right. 

Lenhart was permitted, over the company's objection, to détail 
occurrences between him and the ticket agent at Gibsonberg after 
the train from which he had been ejected had departed. Lenhart 
presented his mileage book to the agent and demanded an exchange 
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ticket. The agent had none. Lenhart then read to the agent clause 
2 of the contract, and requested hira to hâve the conductor of the 
next train issue an exchange ticket. The agent declined to take up 
the matter with the conductor. Lenhart was also allowed to testify 
to his différences with the conductor of the next train, how he tendered 
coupons and insisted upon his right to be carried, how the conductor 
refused to accept coupons, and demanded a cash fare, and how Len- 
hart paid it under protest. The transactions counted on in the déc- 
laration were complète when the first train left Gibsonberg. Len- 
hart's subséquent controversies with the ticket agent at Gibsonberg 
and with the conductor of the second train were incompétent. This 
évidence might hâve supported an action for the recovery of the cash 
fare paid under protest, but was utterly irrelevant to the causes of 
action pleaded and proven. It is impossible to détermine from the 
record how influential this évidence was in getting the jury to return 
the verdict they did. 

It was also prejudicial error to permit Lenhart to testify, over the 
company's objection, to the oral negotiations between himself and the 
officers of the company looking to a settlement. The ruling is 
sought to be upheld on the ground that the évidence tended to sustain 
an allégation in the déclaration that the company, after full notice of 
the conductor's intentionally malicious acts, ratified and adopted them. 
But there was no évidence that the conductor acted maliciously. 
Lenhart himself testified that he had no reason to believe that the 
conductor was not acting in good faith. For what the conductor did 
without actual malice, and within the scope of his employment, the 
company was liable without notice, and subject to an action without 
demand. Along the same line Lenhart was permitted to introduce in 
évidence a séries of letters between himself and ofScers of the com- 
pany on the matter of a compromise. If this were the only error 
assigned, it might be doubtful, on account of the uncertainty of the 
record with respect to the company's objections and exceptions there- 
to, whether the judgment should be reversed. 

Further error was committed in allowing Lenhart to give hearsay 
in regard to losing a sale at Toledo. 

The judgment is reversed, with the direction to order a new trial. 



In re GALT. 

(Circuit Court of Appeals, Seventh Circuit. January 6, 10@S.) 

No. 906. 

L Baii.mbnts— Construction op Contkact— Batlmbnt ok Conbitionai, Sale. 
Whether a contract by which one party agrées to send to the other 
goods to be sold by hlm constitutes a bailment or a condltional sale 
dépends on whether the sender has the right to compel a return of tHe 
thing sent, or whether the receiver has, the option to pay for the same 
!n money. 
2. Same — Contract Construed. 

A manufacturlng corporation entered into a contract by whIch It ap- 
pointed a tnan its agent for the sale of its wagons at a place nained. It 
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agreed to furnlsh hlm with wagons at certain discount* from the llst 
priées; the wagons to be sold by hlm, and accounted for aa sold In 
cash or purchasers notes. AU notes taken were to be Indorsed by the 
agent and sent to the company, and, in case they should be for a 
greater amount than the priée of the wagons to be accounted for, the 
"surplus of commission" contained thereln was to be pald to the agent 
when and In proportion to the amount collected. Âll wagons not sold 
witbln 12 months were, at the option of the company, to be pald for by 
the other party In cash or by note, or to be tumed over to the company. 
The contract further provided that the ownership of ail wagons, or their 
proeeeds, should remain In the company untU settlement should be 
made therefor, and that the money and effects recelved in the course of 
the business of the agency should "in no case or under any circum- 
stances be appropriated to the prlvate use of the party of the second part." 
It also provided that the company might revoke the appointment at Its 
pleasure, and at any tlme take possession of ail or any part of the 
property. Beld, that such contract was one of ballment, and not of 
condltlonal sale, and that on the bankruptcy of the agent the company 
was entltled to reclaim the goods remaining lu his possession. 

Àppeal from the District Court of the United States for the North- 
ern District of Illinois. 

On February 25, 1902, Frank Galt flled In the district court a voluntary 
pétition in bankruptcy, and was adjudged a bankrupt February 28th, and 
thereafter I. L. Weaver was duly appointed his trustée. On March 12, 1902, 
ttie Mitchell & Lewis Company, Limited, a corporation of the state of 
Wlsconsin, located at Racine, in that state, flled its pétition in the bankruptcy 
proceedings, representing that on April 26, 1901, the petitioner appointed 
Frank Galt, the bankrupt, its agent at Sterling, 111., for the sale of Its 
manufacture under which certain goods were eonslgned to Galt for sale, of 
wbich, at the tlme of the flling of the pétition In bankruptcy, Galt had on 
hand goods of the value of $967.85, which were taken possession of by the 
trustée in the bankruptcy proceeding, and which he refused to deliver to 
the petitioner. The contract under which the goods were eonslgned, as 
claimed, is as follows: 

"This agreement, made and entered Into in duplicate this 26th day of 
April, 1901, by and between Mitchell & Lewis Co., Limited, of the city of 
Racine and state of Wlsconsin, party of the flrst part, and Frank Galt, 
of Sterling, couuty of Whlteside, state of Illinois, party of the second 
part, wjtnesseth, that the sald Mitchell & Lewis Co., Limited, for and in 
considération of the covenants and agreements hereinafter named, do hereby 
appoint said party of the second part their agent for the sale of thelr farm 
wagons from the date hereof until January 1, 1902, in and for the following 
territory, to wit: Sterling and vicinity, in the state of Illinois, and in no 
other place or places, except as herein provided, without spécial permission 
in writing. The sald Mitchell & Lewis Co., Limited, agrée to fumish the 
said party of the second part, on board cars at Racine, Wis., the wagons 
this day ordered, as described on order blank hereto attached, at the fol- 
lowing priées: Farm wagons with regular wheels, regular tire, seats, and 
hrakes, 40 per cent, discount from their list priées in catalogue No. 50, page 
43-65. Extra charge for wider or thicker tire, 40 per cent discount from 
their list priée in catalogue No. 50, page 43, 66, 67. Farm wagons extras 
for repairs, 40 per cent, discount from their list priées in catalogue No. 50, 
pages 73-78. In Heu of discount from llst priées, ail wagons are to be 
settled for at net priées named on order blank hereto attached, or such 
priées as are named on other side of this sheet The same to be sold, and ac- 
counted for to the said Mitchell and Lewis Co., Limited, in cash or pur- 
chasers' notes, as follows: AU notes taken for said wagons are to be on the 
blanks furnished by Mitchell & Lewis Co., Limited; are to bear seven 
per cent, interest per annum from date until pald, and not running over 
Biz months from date of sale, made payable at the nearest bank or express 
office, with the post-office address of the purchaser distinctly wrltten thereoa 
120 F.— C 
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Ajs an induoement to make sales for cash only, sald MItchell aqd Lewis 
C3o., Zilmlted, agrée to allow sald party of the second part the sum of flve 
per cent on ail cash sales; the cash to be reinltted to sald MItchell & Lewis 
Co., Limited, as hereinafter stated. It Is agreed that, after the first shlp- 
ment under this contract, the priées on alj future shipments of wagons shall 
be subject to such change as may be occasloned by the advance or décline 
in materJal or labori The sald Mitchell & Lewis Co., Limited, warrant ail 
their wagons as per prlnted form of warranty in catalogue. The said party 
of the second part agrées to recelve, store, pay freight, and keep under 
cover, in good condition and fuUy insured, at hls own expense, ail wagons 
sent hlm, until sold or ordered away by the party of the first part as herein 
provlded; to pay ail the taxes on wagons on hand, should any assessment 
be made; to makeall teasonable efforts to sell sald wagons; and not to sell 
or assist In the sale of any other wagon or wagons, except those fur- 
nlshed by the party of the first part under this contract; to settle for ail 
wagons sold by him as such agent, make ail sales and take ail évidence of 
Indebtedness therefor, for and in the name of said party of the first part, 
upon such blanks as the party of the first part shall fumlsh, and remit the 
cash and notes received for sald wagons to the party of the first part in 
the foUowlng manner: The cash to be remitted as early as the day foUow- 
ing the date of sale, by dralt on Chicago or New York, payable to the order 
of MItchell & Lewis Oo., Limited, and the notes to be transmltted every 
thirty days, or as much oftener as said second party may désire; each 
remittance of notes to be accompanied by a statement showlng the number 
and kind of wagons on hand and unsold. AU notes so transmitted are to 
be indorsed and payment guarantled by the sald party of the second part 
in the followlng form, viz.: 'For value received, the undersigned guaranty 
the payment of the within note, and hereby walve notice of protest, demand, 
and nonpayment thereof .' The party of the second part agrées that ail notes 
or obligations Indorsed or guarantled by him, if not pald In two months 
after maturlty, he wlll take up the same, and pay the cash to said party 
of the first part. In case ail the sales should be for notes, and the notes 
so returned to Mitchell & Lewis Co., Limited, should be for a greater amount 
than the prlce of wagons to be accounted for as herein stated, the surplus 
of commission contalned In said note or notes wlll be paid to the party of 
the second part, when and In proportion to the amount cpllected. The party 
of the second part further agrées to sell ail wagons shlpped him under 
the withIn agreement within twelve months from date of shipment, and, 
In case of any fallure or néglect to do so, agrées to settle at the expiration 
of that time, or at any time thereaf ter when called upon to do so, for ail 
wagons and parts of wagons remainlng on hand unsold, at priées hereinbefore 
stated in the followlng manner, to wit: At the option of the MItchell & 
Lewis Co., Limited, to either pay the cash for sald wagons, or give hls note, 
due in four months, with seven per cent. Interest after maturlty, payable to 
Mitchell & Lewis Co., Limited, or order, or to store said wagons in good order, 
free of charge, subject to the order of said MItchell & Lewis Co., Limited. 
If the said party of the second part at any time during the continuance of 
the withIn contract sell or Close out hls business, he agrées to purchase ail 
wagons remainlng on hand unsold, paying cash therefor, or transfer same 
to hls succéssors on such terms as wlll be satlsfactory to the party of the 
first part, wlthout cost to sald party of the first part. If the terma of con- 
tract are complled with, and the said party of the first part should order one 
or more or the whole of sald wagons reshipped or turned over to other par- 
ties, the party of the second part wlll be entitled to the actual freight and 
drayage only, that he may hâve pald out on each of sald wagons, which 
is to be In fuH of ail charges; but if, from any violation of the contract, the 
said party of the first part conclude they want possession of such wagons 
and parts of wagons as are on, hand with the said party of the second part, 
It Is agreed that ail such wagons and parts of wagons on hand are to be trans- 
f erred to the sald party bf the first part free of ail Charges for freight and 
drayage that may hâve been pald on same by the sald party of the second 
part. It is further agreed by and between the parties hereto that the 
ownershlp of ail wagons fumlshed imder this or any previous contract, or 
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thelr proceeds, Bhall remaln In the Mltchell & Lewis Oo., Limited, untll 
settlement shall hâve been made for them by the sald party of the second 
part as provlded in the contract under vrhich they were shlpped, and that 
the money and effects received in the course of the business of thls agency 
shall in no case or under any clrcumstances be approprlated to the private 
use of the party of the second part. If, from any cause whatever, the said 
Mltchell & Lewis Ce, Limited, are unable to fumlsh the wagons ordered, 
they shall not be held llable for any commission or damage whatsoever; aùd 
It Is further agreed that thls appolntment be, and the same Is hereby, made 
revocable at the pleasure of the sald party of the flrst part. No verbal 
agreement pertaining to the within contract, other than as specifled herein, 
will be recognized. 

"Witness our hands the day and year flrst above mentloned. 

"Mitchell & Lewis Oo., Limited, 

"By H. S. Falrbanka, Agent 
"Frank Galt 

"Taken by H. S. Falrbanks, Agent 

"Subject to the approval of Mltchell & Lewis Co,, Limited, 

"Approved. 

"Racine, Wls., July 22, 1901. 
"F. L. Mltchell, Secy." 

The référée to whom the matter waa referred reported to the court In 
favor of denying the pétition upon the ground that the contract was a con- 
tract of condltional sale, and not of agency, was not recorded, and that the 
title to the property clalmed passed to the trustée for the beneflt of the cred- 
Itors, discharged of any claim or lien of the Mltchell & Lewis Cîompany. 
Exceptions were filed to that report. The district court on May 19, 1902, 
sustained the exceptions, and directed the trustée to surrender to the peti- 
tioner the property. Thereupon the trustée of the bankrupt brings this lattei- 
decree, by appeal, to' this court for review. 

Aaron A. Wolfersperger, for appellant. 
Martin J. Gillen, for appellee. 

Argued before JENKINS, GROSSCUP, and BAKER, Circuit 
Judges. 

JENKINS, Circuit Judge (after stating the facts). The questions 
suggested by the record are (i) whether the contract is one of bail- 
ment or of conditional sale; (2) whether, if the latter, a trustée in 
bankruptcy of the vendee in such sale may retain the property, as 
against the vendor, and in right of gênerai creditors; the law of the 
State holding conditional sales void as to bona fide purchasers and 
attaching or exécution creditors. 

The law of the state of Illinois with respect to conditional sales, 
as expounded by its suprême court, runs counter to the great weight 
of authority, but has become a rule of property in that state, and we 
are bound to observe it. Harkness v. Russell, Ii8 U. S. 663, 678, 
7 Sup. Ct. SI, 30 L. Ed. 285. It is to the effect that a bona fide 
purchaser or an exécution creditor of the vendee is protected against 
the claim of the vendor. Western Union Cold Storage Co. v. Bank- 
ers' Nat. Bank, 176 111. 260, 266, 52 N. E. 30. 

The distinction between bailment and sale is not difïicult of ascer- 
tainment, if due regard be had to the éléments peculiar to each. 
In bailment the identical thing delivered is to be restored. In a sale 
there is an agreement, express or implied, to pay money or its équiva- 
lent for the thing delivered, and there is no obligation to retum. 
Sturm v. Boker, 150 U. S. 312, 14 Sup. Ct. 99, 37 L. Ed. 1093 ; Union 
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Stock Yards & Transit Co. v. Western Land & Cattle Co., 7 C. C. 
A. 660, 59 Féd. 49. The bailee may, however, by contract, enlarge 
his common-law liability without converting the bailment into a sale. 
The real intent of the contracting parties must be ascertained from 
ail the provisions in the agreement which express the contract, bear- 
ing in mind always that in a bailment the bailor may require the 
restoration of the thing bailed, and in a sale, whether absolute or 
conditional, there must be an agreement, express or implied, to pay 
the purchase price of the thing sold. The test would seem to be — 
Has the sender the right to compel a return of the thing sent, or has 
the receiver the option to pay for the thing in money? 

Carefully analyzing the agreement in hand, we think it must be 
held that the contract of the parties was one of bailment, and not of 
conditional sale. The Mitchell & Lewis Company thereby appoints 
Galt its agent for the sale of its manufacture in the limited terri- 
tory stated, and in no other place or places; agrées to furnish the 
goods to the agent at 40 per cent, discount from list priées ; they to 
be sold by him, and accounted for to the company in cash or notes 
of the purchaser drawn upon blanks furnished by the company, 
running not more than six months, with interest, and made payable 
to the company; their payment being guarantied by Galt. As an 
inducement to making sales for cash only, an allowance of 5 per 
cent, on such sales is allowed by the company. Ail cash is to be 
remitted not later than the day following the sale; notes to be trans- 
mitted every 30 days. If ail sales should be upon time, and the notes 
returned to the company should aggregate more than the priées of 
the wagons to be accounted for, the surplus is to be returned to 
Galt when and in proportion to the amount collected. He agrées 
to sell ail wagons within twelve months from date of shipment, and 
upon failure so to do, at the option of the company, to (i) pay cash 
for wagons on hand, at the priées stated ; or (2) give his note therefor ; 
or (3) store the wagons subject to the order of the company; the 
ownership of ail wagons furnished to remain in the company until 
settlement as provided; the money and efifects received by Galt in 
the business of the agency in no case to be appropriated to his private 
use. Galt agrées to store and keep under cover and in good condi- 
tion ail wagons received; to keep them fully insured at his own ex- 
pense until sold or ordered away by the company ; to pay taxes upon 
them, if any should be assessed ; and he is not to sell or assist in the 
sale of any other wagons than those manufactured by the company. 

Applying to this contract the test stated, it is clear that hère was 
a bailment, and not a conditional sale. It was not contemplated 
that Galt should ever own thèse wagons. He was to sell them to 
others for the company; his commissions to be the amount which 
he might receive over the priées stated in the contract. The pro- 
ceeds, whether in cash or in notes of the purchaser, were to be im- 
mediately returned to the company; the notes being guarantied by 
Galt. This was a de! credere commission, and not a sale. The com- 
pany could compel a return of the goods not sold. Galt had not the 
option to pay for them in money. Even with respect to the goods 
unsold within the 12 months, the option for their return or payment 
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was with the company, and not with Galt ; and nowhere in the agree- 
ment does the latter covenant to pay for thèse goods as in the case 
of a sale. 

It is claimed that the agreement is a conditional sale, within the 
doctrine of Chickering v. Bastress, 130 III. 207, 22 N. E. 542, 17 Am. 
St. Rep. 309, and Manufacturing Co. v. Lyons, 153 111. 427, 38 N. 
E. 661. But in each of those cases the party receiving the goods 
gave to the other his notes, evidencing a contract to pay absolutely ; 
the proceeds of the sales to be applied upon the notes. The case is 
like to that of Lenz v. Harrison, 148 111. 598, 36 N. E. 567, where an 
agreement similar to the one in hand was held to be a bailment, 
and not a sale. The clause in the contract giving an option to the 
company to require Galt to give his note, or to pay in cash, or to 
store, subject to the order of the company, the goods not sold within 
12 months, is probably the strongest clause in the contract to indicate 
a sale ; but, as suggested by the suprême court of Illinois in Lenz 
V. Harrison, supra, while it might hâve such force considered alone, 
taking it with the whole contract, it was seemingly incorporated to 
compel the agent promptly to sell, and report sales within the time 
stated. The cases in Illinois are çarefully distinguished in Manufac- 
turing Co. V. Lyons, supra, and 'fuUy sustain our holding that the 
contract in question constitutes a bailment, and not a sale. Such 
construction accords with the décisions elsewhere upon like con- 
tracts. Williams Mower & Reaper Co. v. Raynor, 38 Wis. 119; State 
V. Leicham, 41 Wis. 565, 578; Manufacturing Co. v. Jones, 96 Wis. 
619, 624, 72 N. W. 44; Walker v. Butterick, 105 Mass. 237. 

This conclusion renders unnecessary the considération of the sec- 
ond question suggested by the record. 

The decree is afHrmed. 



CHICKBHING et al. r. CHICKERING & SONS. 

(Circuit Court of Appeals, Seventh arcuit January 6, 1903.) 

No. 921. 

'. UyFAiK Compétition — Idekt!ty of Names. 

While eTCry man bas tbe i-igbt to use his own name honestly and 
falrly In his own business, aud. so using it, is not responsible for result- 
Ing confusion with the goods of another of the same name, on the other 
hand he must so use his name as not to unnecessarily injure another, nor 
produce greater confusion than would naturally resuit from the mère 
similarity or identity of name. He may not dress his goods in a man- 
ner ealculated to enable them to be palmed off on purchasers as those of 
another. 

8. Prkmminaby Injunction — Rbview on Appeal. 

Where the ex parte proofs produced by the parties on the hearing of a 
motion for a prellmlnary injunction are conflicting, the case will not be 
rpvipwpd on tlie merits on an appeal from the order entered, but such 
order will be afflrmed uuioss it clearly appears that the court below im- 
properly exercised Its discrétion. 

H 1. Unfair compétition, see notes to Scbeuer v. Muller, 20 0. 0. A. 165; 
Lare v. Harper & Bros., 30 C. G. A. 376. 
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8. Unfair Compétition— Pbeliminakt Ikjunction— Geounds. 

Complainant and Its predecessors In Interest since 1823 hâve manu- 
factured pianos at Boston, Mass., which, slnce 1840, bave been marked 
"Ghlckerlng," and bave beeome widely known by that name, and as 
the product of such makers. For 50 years such pianos bave been made 
by a flrm and suceeedlng corporations under the name of "Ghlckerlng & 
Sons." Défendants, whose name was Ghlckerlng, In 1898 organlzed a 
corporation under the name of "Ghlckerlng Bros.," and engaged In the 
manufacture of pianos In Chicago, whlch wére marked on the fall 
board wlth the name "Ghlckerlng Bros." In letters slmllar to those 
used on complalnant's Instruments. They also Issued advertlslng matter, 
which, whlle contalnlng no untruthful statement, dwelt upon the faut 
that they were the sole llving maie représentatives of the famlly which 
originated the Ghlckerlng pianos, and whlch tended to convey to the 
public the idea that theh* pianos were the same as tbose whlch had 
long been known by that name. Beld, that such faets were sufflcient to 
warrant the grantlng of a prellmlnary Injunctlon agalnst the continuance 
of suchacts as unfair compétition. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

In the year 1823, Jonas Ghlckerlng, at Boston, Mass., commenced the 
manufacture of pianos. As early as 1844 he adopted the word "Ghlckerlng" 
as the dlstlngulshing name of pianos of hls manufacture, and from that tlme 
to the présent pianos manufactured by hlm and by those assoclated In busi- 
ness wlth hlm and by hls successors in business hâve been contlnuously 
marked on the fall board of the piano wlth the name "Ghlckerlng" In the old 
English style of letterlng, surrounded by scroU work, wlth the words under- 
neath In clear type, "Boston, U. S. A."; and the name "Ghlckerlng" bas be- 
eome assoclated in the public mlnd as the name of the piano made at the 
factory in Boston, and the name bas acquired a secondary signification In- 
dicatlng that partleular make of piano, and the name Is of great value. In 
the year 1852 hls three sons, Thomas B., 0. Frank, and George H. Ghlckerlng, 
became assoclated wlth hlm In business under the flrm name of Ghlckerlng 
& Sons. Jonas Ghlckerlng dled in December, 1853. The business was con- 
tlnued by the surviving members of the flrm under the same name. One of 
the sons dled in 1871, and the surviving sons In the year 1886 incorporated 
the business according to the laws of New York under the corporate name 
of Ghlckerlng & Sons. Thls Incorporation was bad under the laws of the 
State of New York, because it was deslred to préserve the name "Ghlckerlng 
& Sons," and under the law of Massachusetts, as then exlstlng, that name 
could not be taken by a corporation. The business and manufacture, how- 
ever, hâve always been located at Boston. Of thls corporation one son be- 
came président and the other treasurer, and so contlnued until the year 
1801, when one of the sons dled. The survlvor, George H. Ghlckerlng, there- 
upon became président of the company, and a Mr. Foster the treasurer; 
Mr. Ghlckerlng havlng $300,000 and Mr. Foster $50,000 of the total capital 
of $600,000. How much of the capital stock contlnued to be beld by the 
estate of the deceased son does not appear. Mr. George H. Ghlckerlng dled 
In the year 1899, and was succeeded as président of the corporation by Mr. 
Foster, the former holdings of Mr. George H. Ghlckerlng belng held by trus- 
tées for the beneflt of the famlly. In 1901, under an act of the commoh- 
wealth of Massachusetts, then recently passed, the parties In Interest formed 
a corporation under the laws of that state under the corporate name of 
"Chickering & Sons," whlch corporation took over the business from the New 
York corporation, and has since contlnued it. The factory building now oc- 
cupled by the cotnplalnant Is the same factory building used since the year 
1853, and was occupled by the Ohlckerlngs wlthout interruption until the 
formation of the corporation, which contlnued to occupy It and now occupies 
It, employlng 400 men In the manufacture of pianos, the annual output belng 
3,500 in number. In the year 1867, the flrm of Ghlckerlng & Sons was 
awarded by the French government the flrst prize for pianos exhibited at the 
World's Exposition of that year in Paris, and the cross of the Légion of 
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Honor was granted as a reward of merit. Thls cross had on one slde an 
eagle and on the reverse slde the head of Napoléon surrounded wlth a chaplet 
of laurel. Ohickering & Sons, flrm and corporation, hâve, slnce the conferrlng 
of the cross, displayed a représentation of It In thelr business. In 1897 it 
was registered by them under the laws of the United States as a trade- 
mark for use In connection with the manufacture and sale of pianos. It has 
since been affixed to the pianos manufactured by them, and been used In 
thelr letter heads and gênerai publications. The appellants, ClifCord O. and 
Frederick W. Chickerlng, are great-nephews of Jonas Ohickering, and were 
employed by the flrm of Ohickering & Stons In différent ways between the 
years 1883 and 1890. In 1892 they started business in Chicago under the 
flrm name of "Ohickering Bros.," engaging In the piano business, and sold 
pianos, the parts for whlch, at the beglnnlng of the business, were made by 
other concerns and assembled by Ohickering Bros. The business conducted 
was a small one, and In 1895 Frederick W. Ohickering wlthdrew becau'se 
the business was insulflclent to support the two brothers, CUfEord 0. con- 
tinulng the business alone under the name of Ohickering Bros, until 1902, 
just prior to the commencement of thls suit, when Ollfiford C. Ohickering, 
Frederick W. Ohickering, and L. P. Ohickering (the last-named being the 
wlfe of Ollfford 0. Ohickering), incorporated under the name of "Ohickering 
Bros." for the purpose of continuing the manufacture of pianos. Thelt 
pianos were marked upon the fall board "Ohickering Bros." In old Engllsh 
style of letterlng, the word "Chicago" underneath. Thelr letter heads and 
certain of thelr advertlsing matter had the impress of a Maltese cross, with a 
head In the center, and In some of them the Maltese cross had an eagle in 
the center. When that was adopted does not definltely appear. The letter 
heads also contalned underneath the cross the words, "Manufacturers of 
Ohickering Bros. 'OlifCord' Pianos." Whether, prlor to the death of Mr. 
George H. Ohickering, In 1899, the appellants made or sold pianos otherwise 
than as "Olifford," does not definltely appear by the record. Their sale as 
"Ollfford" pianos was dlscontinued in the year 1898. On the back of their 
piano, In a recessed place, was posted a notice as follows: 

"Spécial Notice: In order to prevent confusion, and possible mlsrepresenta- 
tion, we wish to state that the flrm of Ohickering Bros, has no connection 
whatever in a business sensé wlth the eastem company of the same name. 
Dur pianos are made in Chicago, after our own scales, patterns, and methods 
of construction, and we place them on the market wlth confidence, relying 
on the dlscemment of the public and the trade to accord them that pre-eml- 
nence whlch their merits deserve." 

After the death of Mr. George H. Ohickering, In 1899, they put forth In 
their catalogues and other printed matter statements that they were not 
only related to the Boston Ohickerings, but were the nearest of kln In the 
mâle Une; that they recelved 10 years' practical tralnlng In thelr factory, 
and "that slnce the death of George H. Ohickering (the last of the flrm of 
Ohickering & Sons) we are now the only Ohickerings making a piano." 
They also put out a booklet giving "a sketch of the Chickerlng famlly and 
their famous piano," whlch contains a sketch of both branches of the 
Chickerlng famlly, a hlstory of the career of Jonas Ohickering, and of the 
appellants' connection with that business before they engaged In business in 
Chicago, and concludlng wlth the statement: "Jonas Ohickering and bis 
sons hâve made the name 'Chickering" famous in connection with the manu- 
facture of pianos. By rlght of purchase thls name wlll continue to be used 
on the Boston piano, but by reason of thelr kinshlp, and because of their 
long practical tralnlng under the 'Chickerlng ' System,' the fact Is properly 
advanced that 'the only piano made by a Ohickering' Is now made in Chi- 
cago by Chickerlng Bros." The expression, "The only piano made by a 
Chickerlng" is also consplcuously cast Into the frame of their piano, and Is 
displayed on the front and back and most of the pages of thelr catalogue. 
Thèse changes took place In 1900, subséquent to the death of George H. 
Ohickering. 

The cause came before the court below upon the motion for a prelimlnary 
Injunction, and at the hearing a large number of affidavlts were presented 
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on each side with référence to false statements put forth by those who had 
for sale pianos of the appellants, representlng them to be the original 
Chickering pianos of Boston; and there was much dispute wlth respect to 
the responslbllity of the appellants theref or, as well as npon the question of 
actual déception. The court entered an order restralning and enjoinlng the 
appellants as foUows: "(1) From using as the name of a piano the word 
'Chickering,' elther alone or In connection with other -words or letters. 
(2) From using the name 'Chickering Bros.,' or the name 'Chickering' alone, 
or with any other word or words or letters, to designate the name of a cor- 
poration manufacturing or dealing in pianos. (3) From using on pianos the 
word 'Chickering' alone, or with other words or letters, to designate the 
maker or makèrs tbereof , without displaying in connection therewith, plainly 
and in a prominent manner, a statement that the défendants are in fio 
way connected with Chickering & Sons, pf Boston, Mass., and that the dé- 
fendants' pianos are not the 'original Chickering' pianos, or by some other 
means advlse the ordinary observer of the fact that pianos of the défendants' 
manufacture are not the product of the complainant (4) From using in 
connection with the manufacture or sale of pianos in any form or manner, 
whether in circulars, catalogues, letter heads, advertlsements, labels, or other- 
wise the name 'Chickering' alone, or with other words or letters to desig- 
nate the maker or makers of such pianos, without displaying in connection 
therewith plainly and in a prominent manner a statement that the défendants 
are in no way connected with Chickering & Sons of Boston, Mass., and that 
the défendants' pianos are not the 'original Chickering' pianos, or by some 
other means advise the ordinary observer of the fact that pianos of the 
défendants' manufacture are not the product of the complainant. (5) From 
making use of on or in connection with the manufacture or sale of pianos 
the statement, The only piano made by a Chickering,' or any statement 
simllar thereto, or from stamping, stenciling, or Impressing upon their said 
pianos said statement, or any statement slmilar thereto. (6) From using in 
connection wlth the manufacture or sale of pianos the maltese cross known 
as the 'Cross of the Légion of Honor,' In any form or manner, whether by 
marks upon their said pianos or In circulars, catalogues, letter heads, ad- 
vertlsements, labels, or otherwise. (7) From exhibitlng or dlstributing the 
booklet or pamphlet entitled 'A sketch of the Chickering Family and Their 
Famous Piano,' a copy of whlch is 'Bxhibit F' of the bill of complalnt flled 
herein. (8) From doing any and ail acts and from making any and ail rep- 
résentations whlch are calculated to Induce the publie to belleve that the 
pianos manufactured or sold by the défendants, or any of them, are genuine 
Chickering pianos, or the product of the original Chickering Piano Manufac- 
turing Concem, or that the défendants, or any of them, are in any way or 
manner the successors to or connected with the original Chickering Piano 
Manufacturing Ooncern." 

The appellants asslgn for error: "(1) That the court erred in holding 
that the défendants were engaged In unfalr and fraudulent compétition in 
trade with complainant as alleged In the bUl of complalnt; (2) in holding 
that défendants were Infrlnglng any valld trade-mark of complainant; (3) 
In granting the injunction order appealed from against défendants; (4) In 
granting any Injunetion order or other relief against défendants; (5) in not 
overruling complalnant's motion for a prellminary injunetion against défend- 
ants." The restralning order is brought hère for revlew. 

Edward Rector, for appellant. 

Robert S. Gorham and George A. Carpenter, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facts as above). Un- 
doubtedly, one cannot hâve a technical trade-mark in his own name, 
or acquire exclusive property right in it as against others of the same 
name. Undoubtedly, every man has the right to use his own name 
honestly and fairly in his own business, and, so using it, is not respon- 
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sible for resulting confusion with the goods of another of the same 
name, nor liable for any damage resulting from such confusion. On 
the other hand, every man must so use his name as not unneces- 
sarily to injure another, nor produce greater confusion than would 
naturally resuit from mère similarity or identity of name. He may 
not dress his goods in a way calculated to confuse them with, and 
enable them to be palmed ofif as, the goods of another. Chemical 
Co. V. Meyer, 139 U. S. 540, 11 Sup. Ct. 625, 35 L. Ed. 247; Singer 
Mfg. Co. V. June Mfg. Co., 163 U. S. 169, 16 Sup. Ct. 1002, 41 L. 
Ed. 118; Elgin Nat. Watch Co. v. Illinois Watch Case Ce, 179 
U. S. 665, 21 Sup. Ct. 270, 45 L. Ed. 365 ; Meyer v. Medicine Co., 
58 Fed. 884, 7 C. C. A. 558; Pillsbury v. Flour Mills Co., 64 Fed. 
841, 12 C. C. A. 432 ; Flour Mills Co. v. Eagle, 86 Fed. 608, 30 C. 
C. A. 386, 41 L. R. A. 162 ; Stuart v. F. G. Stewart Co., 91 Fed. 
243, 33 C. C. A. 480; Chas. E. Hires Co. v. Consumers Co., 100 
Fed. 809, 41 C. C. A. 71 ; Peck Brothers & Co. v. Peck Bros. Co., 
113 Fed. 291, 51 C. C. A. 251. 

The question for considération is whether the court belovv im- 
properly exercised its discretionary power in respect of issuing an 
injimction pendente lite. Unless it clearly appears that it has so 
donc, the order should be afErmed. It is not désirable — if it be en- 
tirely proper — that we should at this time review the merits of this 
controversy. The conflicting ex parte statements produced by the 
parties leave the case in some doubt with respect to the responsi- 
bility of the appellants for false représentation by the sales agents of 
the appellants. It is better to reserve judgment upon disputed ques- 
tions of fact until the cause shall come again to us upon the final 
hearingj when the évidence may be scrutinized in the light of intel- 
ligent cross-examination. We content ourselves, therefore, for the 
présent, with a considération of the case upon certain undisputed facts. 
The Chickering piano, as the product of the Boston factory, had be- 
come known certainly throughout the United States, if not in foreign 
lands. It had attained a high réputation for excellence. It was 
known by the name "Chickering," and that name was to the public 
an assurance of excellence in tone and in manufacture. The appel- 
lants had a right to associate themselves in business under the name 
of "Chickering Bros." They had also the right to engage in the 
manufactvire of pianos. But, well knowing of the existence of the 
Chickering piano, it was their duty so to indicate the piano made by 
them that it should not be mistaken for the "Chickering" piano known 
to the worid. They hâve not done this. They hâve used the same 
old English style of lettering upon the fall board that is used upon 
the "Chickering" piano. It is no excuse to say that most manu- 
factures of pianos use that style of lettering. The duty was upon them, 
under the circumstances, to distinguish their pianos from the "Chicker- 
ing" pianos, and they cannot plead, in avoidance of that duty, that 
others of différent names used that style of lettering. Their duty was 
to distingtiish, not to imitate; and the use of the word "Chickering" 
in the same style of lettering tends to deceive. The assertion of the 
appellants in their publications that they "make the only piano made 
by a Chickering" is also deceiving, and its adoption immediately after 
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the deàth of Mr. George H. Chickering might well induce the belief 
that its use was intentiônally designed to deceive, and to acquire for 
theniselves the trade and good will of the appellee. While the truth 
of the statement may be conceded, it is, as stated, only a half truth, 
conveying to the public the idea thàt the "Chickering" piano known 
to the public was made by the appellants, and not by the appellee. 
It is not needful at présent to pursue the subject. We prefer to re- 
serve judgment until the comirig in of proofs. For the présent we 
cannot say that the discrétion ' of the court below was improperly 
exercised in restraining the acts complained of. It may be that the 
order is in some respects too broad in its terms, particularly the 
second paragraph of it; but the assignment of errors goes to the 
whole order, and not to any particular paragraph of it, so that we 
are not called upon to scrutinize language unchallenged by the par- 
ties complaîning. It is within the power of the court below at any 
time to modify the order if any of its restraints be unwarranted. 
The order is affirmed. 



A. BAUER & 00. V. LA SOCIETE ANONYME DE LA DISTILLERIE DE 
LA LIQUEUR BêNêDICTINB DE L'ABBAYE DE PfflCAMP. 

(Circuit Court of Appeals, Seventh Circuit January 6, 1903.) 

No. 892. 

1. Unpaib Compétition— Imitation of Packages— Intent. 

Whlle no mamifacturer of an article tas a monopoly ot form of 
package, or of color or of shape pf letters, or of geographlcal names, he 
is yet entitled to protection against one who imitâtes his packages In any 
or ail of sucb matters wlth the intent to deceive purchasers into buylng 
bis goods as those so imitated in dress, and In sucb manner as to render 
sucb deceit probable. 

2. Thadb- Marks— "Bénédictine"— Unpaik Compétition. 

"Bénédictine" Is a cordial made for 300 years by the Bénédictine 
Monks at their monastery at Pécamp In Nonnaudy, France. Their 
monastery having been destroyed and the monks driven ont during the 
French Reyolution, the recipe for the cordial, whlch was secret, de- 
scended by Inheritance to one who in 1863 commenced its manufacture 
and sale commercially on a part of lands formeriy held by the monks, 
then glving It the name of Bénédictine, by which it bas become well 
known and attained a large sale. It bas been put up since that time in 
a peculiar shaped bottle, having thereon distinctive labels and seals. 
The name was registered as a trade-mark In the United States in 1876, 
as were also the labels. Sucb person afterward organized the com- 
plainant corporation, to whlch he transferred the business and In wblcb 
he became the principal stockholder. Défendant . about 1898 placed on 
the market a cordial In bottles of the same slzes and of nearly the exact 
shape of those of eomplainant, having labels and seals slmilarly placed 
thereon and of similar appearance, having printed thereon the name 
"Liqueur de St. Benedict" and the word "St. Benedict" blown in the 
bottle In the place of the word "Bénédictine" in complainant's bottles. 
The printed matter on the labels was not the same, but was in French, 
althougb the article was made In Chicago. EeU, that it was evldently 
defendant's intention to palm offl its goods as those of eomplainant, and 

Ifl. Unfair compétition, see notes to Scheuer r. MuUer, 20 C. C. A. 165; 
Lare v. Harper & Bros., 30 O. C. A. 376. 
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that complalnant was entltled to an Injunetlon restrainlng the use of the 
Word "St. Benedict" as an infringement of ita trade-mark, and of the 
bottles and labels described. 

8. Same— NœoBssiTY of Showing Assignmbisit. 

The name "Bénédictine" as applied to an article so ancient and of such 
unchanging quality lias corne to designate the quallty and place of 
manufacture rather than the name of the manufacturer, and it Is unneces- 
sary for complainant, In order to be entltled to the protection of fhe 
trade-mark, to Indicate In connection wlth Its use that It claims as 
assignée, there having been no change In the place of manufacture or in 
the formula, and substantially none in the manufacturer. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

"Bénédictine Is a cordial or liqueur resembling Chartreuse, distilled at 
Fécamp in Normandy. It was orlginally prepared by the Bénédictine Monks, 
but slnce the Ftench Révolution bas been made by a secular company." 
Cent. Dlct An historical account of the origin of thls cordial is given by 
Judge Taft.ln the. case of Société Anonyme De La Distillerie De La Bénédic- 
tine V. Micalovltch, Fletcher & Co., 36 Alb. Law J. 364, as follows: "At Fé- 
camp in Normandy, France, the Bénédictine Monks had a monastery for several 
centuries before the French Révolution. They Invented a liqueur or cordial 
made from cognac and a décoction of an herb growing wlld in that country, 
and other Ingrédients, and made It for their own use. They preserved the 
recipe as a secret in a book of recipes. In 1792 the abbey of Fécamp was 
destroyed and the monks driven out. A. Legrand, Senior of Fécamp, one of 
whose ancestors was an attorney gênerai of the abbey, came into possession 
of the book of recipes by inheritance. In 1863 he began the manufacture of 
the liqueur In question on an estate whlch was formerly part of the lands 
of the abbey, and where now Is sltuated a muséum of relies of the abbey. 
The recipe of the monks was foUowed exactly in the manufacture of thè 
liqueur. The recipe is preserved as a secret known only to Legrand Aine, 
and two sons in business with him. In 1863 the liqueur flrst became an arti- 
cle of commerce, and then for the flrst time was it glven the name 'Bénédic- 
tine.' " M. Legrand Aine continued the business from 1863 until 1876, 
when he made over to the complainant corporation then formed by hlm 
the plant, business, and good will. The fact is stated in the case above re- 
ferred to as follows: "In 1876 he (Legrand) organized a corporation which 
was called the 'Société Anonyme de la Distillerie de la Bénédictine Liqueur 
de l'Abbaye de Fécamp,' to which he conveyed ail the property used for the 
manufacture of this liqueur, together with his trade-marks, business assets, 
and good wlll, and recelved therefor 4,500 shares out of the 5,000 shares 
of the Company. He became sole dlrector of the company." This corpora- 
tion bas since continued and now carries on the business at the same place 
and wlth the same plant. The article Is wldely known and sold throughovrt 
Europe and the United States, Canada, and South America; its sale In the 
United States amountlng to from flve to seven thousand cases annually, and 
In the State of Illinois to about seven hundred and forty cases annually. In 
1863 M. Legrand selected a peculiarly shaped bottle to contain the cordial, 
a black glass bottle of ungalnly shape, having a bowl-shaped body and long 
neck, whlch Is pecuUar to thls business and bas become familiarly known 
to the trade as a container of this cordial. They come In two sizes, quarts 
and pints. On one face of the bottle is blown the Word "Bénédictine," with 
a cross at either end. Below It Is placed a light brown label with the fol- 
io wlng prlntlng thereon: "Toutes les Bouteilles de Bénédictine, Liqueur de 
l'Ancienne Abbaye de Fécamp doivent avoir au bas une étiquette portant le 
fac-simlle de la signature de A. Legrand Aîné. La plus large ligature du 
plomb qui entoure le col doit porter les marques et Inscriptions suivantes;* 
Veritablet Bénédictine.* Lebouchon devra être marqué tout autour de: 
Véritable Liqueur Bénédictine.* Enfin le dessous du bouchon portera: D. 
O. M.t" Upon bottles exported to the United States and Canada underneath 
the label noted is an oblong label with blue ground, having thereon the words 
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"Sole Agent for the TTnlted States of America and Canada. Henry E. Gourd, 
New York"; the words "Henry B. Gourd" being in gold letters, the others 
being in whlte letters. On the reverse face of the bottle on the shoulder is 
blown a figure somewhat like a horseshoe, within whlch Is a seal of was 
of the color of a bright vermillon, and upon it there Is a mitre witb a 
crosier, and, below, three mitres. Below this, and upon the face of the 
bottle, Is a clrcular llght brown label having thereon the letters "D. O. M.," 
below which is a cross, and beneath that the words "I^e Directeur, A. L." 
Beneath this label Is another label of simllar color, having thereon the in- 
scription "Véritable Liqueur Bénédictine, Marques déposées en France et â 
l'Etranger," and below this a fac-similé of the signature of A. Legrand Aine. 
Upon the neck of the bottle are two labels of like color wlth the others, one 
containing the words "Liquor. Monachorum Benedlctinorum. Abbatiae 
Fiscanensis"; the other placed Immediately below has thereon the words, in 
English, "Imported from Fécamp (France)." The cork and mouth of the 
bottle are covered wlth a tan leather-skin capsule upon whlch is pasted a 
label of Uke color wlth the others, bearing the words "Reglstered Trade- 
Marks"; a wax seal of like color wlth the other seal being upon this capsule 
and over the mouth of the bottle. A leaden band passes around the neck 
of the bottle and over the capsule, and is attached under the seal on the 
shoulder of the bottle. The trade-mark "Bénédictine" was reglstered by 
M. Legrand in September, 1876, in the United States patent office pursuant to 
the act of congress, as were also the other labels whlch hâve been described. 
The appellant, A. Bauer & Co., is a corporation of the state of Illinois, en- 
gaged In the gênerai wholesale and retail liquor business In the city of 
Chicago. Prlor to the flling of the bill It placed on the market at the clty of 
Chicago and sold a cordial In bottles of the précise sizes and nearly the exa?t 
shape of the bottle of the appellee, having the Imitation of a horeshoe blown 
in the bottle upon Its shoulder as in the appellee's bottle, and a red seal of 
wax therein resembling the seal of the complalnant, with the letters around 
it "Liqueur De St. Benedict." Below it is a clrcular label of like color and 
form to that of the appellee's label, having thereon the words and letters 
across the face of it "A. B. 0. Liqueur de St. Benedict," and upon the label 
a red cross. Beneath that label is another label of like color, having the 
words printed thereon "Liqueur De St. Benedict." Around the neck of the 
bottle are two labels of like color with the appellee's labels, the upper one 
having the Inscription "Toutes les Bouteilles de Liqueur St Benedict doivent 
avoir au bas une étiquette portant le facsimile de la signatur de Mossieur," 
with the fac-similé signature "The Tucker Hardy Co.," the latter being the 
department name given to a branch of A. Bauer & Co. TJnderneath that 
label Is a smaller label of like color, having thereon the words "Fabriqué en 
Etats Unis." Upon appellant's bottle there Is a band of lead underneath the 
rim of the neck, stretchlng across the cork. The cork Is covered by a capsule 
made of paper, and, in place of the leaden ligature in the appellee's bottle, a 
substitute ribbon of leaden color passes over the capsule and is attached un- 
der the seal on the shoulder of the bottle. The mouth of the bottle is also 
covered wlth a wax seal of simllar color to that of the appellee's, and the 
name "St. Benedict" Is blown upon the face of the bottle. The court below 
decreed for the complalnant, appellee hère, enjoining the use of the term 
"Liqueur St. Benedict" or "St. Benedict," and the use of the bottles and of 
the marks on the labels speclfled; which decree is brought hère by appeal for 
review. 

F. H. Trude (John Stuart Roberts, of counsel), for appellant. 
Francis M. Charlton and William M. Copeland, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facts as above). We 
hâve se often spoken to the subject of trade-mark and of unfair 
trade, and to the principle by which courts of equity are guided in 
restraining one from palming ofif his goods as the goods of another. 
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that it is quite unnecessary at this time to go over the ground at 
length. It is true that no one has a monopoly of form, nor has 
he a monopoly of color, of the shape of the letters, or geographical 
names, or of his own name, but one may not, by means lawful in 
themselves when devoted to a lawful end, perpetrate a fraud upon 
the public, or infringe the rights of another. Charles E. Hires Co. 
V. Consumers' Co., 41 C. C. A. 71, 100 Fed. 809. It would be im- 
peachment of intelligence to say that hère there was not design to 
market the appellant's goods as the goods of the appellee. There is 
such marked similarity in the shape of the peculiar bottle, in the 
character and arrangement of the labels, the letterpress, the use of 
the French language of the letterpress upon an article manufactured 
in the city of Chicago, in the wax seals, in the capsules covering 
the corks and the means of fastening them, in the name "Bénédictine" 
and "St. Benedict" blown in the bottles, that it is clear not only that 
there was design to deceive but also that déception is most probable. 
The trade-mark "Bénédictine" has been sustained in able and elab- 
orate opinions in 1887 by Judge Taft, when upon the bench of the 
superior court of Cincinnati, in Société Anonyme De La Distillerie 
De La Bénédictine v. Micalovitch, Fletcher & Co., 36 Alb. Law J. 
364, and in 1890 by Judge Thayer in Société Anonyme De La Distil- 
lerie De La Liqueur Bénédictine De L'Abbaye De Fécamp v. West- 
ern Distilling Co. (C. C.) 43 Fed. 416. There can be no question of 
the right of the appellee to the use of the garb with which it has 
clothed its product, nor of the design of the appellant to pirate that 
right and to sell its goods as the goods of the appellee. 

It is urged that the appellee claims as the assignée or purchaser 
of the business from M. Legrand ; that in the use of the trade-marks 
so purchased it should indicate that it is the assignée or purchaser, 
and that, failing therein, it cannot be protected in their use. This 
contention is predicated upon the case of Medicine Co. v. Wood, 108 
U. S. 218, 2 Sup. Ct. 436, 27 L. Ed. 706. There the complainant 
was the manufacturer of a certain medicine known as "Atwood's 
Vegetable Physical Jaundice Bitters," and claimed as its trade-mark 
that désignation, with the accompanying labels ; the right being de- 
rived from one Moses Atwood, the désignation mentioned being 
blown in the glass, and the labels attached stating that the article 
was manufactured by Moses Atwood, Georgetown, Mass., while the 
medicine was in fact manufactured by the complainant in the city 
of New York. The court, by Mr. Justice Field, lays down the prin- 
ciple declared in the following language : 

"The object of the trade-mark being to Indicate, by Its meaning or associa- 
tion, tlie origln or ownersiiip of tlie article, It would seem that when a right 
to its use is tçansferred to others, either by act of the original manufacturer 
or by opération of law, the fact of transfer should be stated in connection 
with its use; otherwise a déception would be practiced upon the public, and 
the very fraud accomplished, to prevent which courts of equity interfère to 
protect the exclusive right of the original manufacturer. If one atflx to goods 
of his own manufacture signs or marks which indicate that they are the 
manufacture of others, he is deceiving the public, and attemptlng to pass 
upon them goods as possessing a quality and merit which another's sklU has 
given to slmllar articles, and which his own manufacture does not possess 
in the estimation of purehasers. To put forth a statement, therefore, in the 
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forin of a clrcular or label attached to an article, that it Is manufactnred In 
a partîcular place by a person whose manufacture there had acqulred a great 
réputation, when, In fact, It Is manufactured by a différent person at a différ- 
ent place, is a fraud upbn the public whlch no court of equlty will coun- 
tenance." 

It will be observed that in that case the labels contained the as- 
sertions that the article was manufactured by a certain person and 
at a certain place, both of which assertions were untrue, and that the 
décision proceeded upon the theory that such statements were not 
honest, and worked a déception upon the public in attempting to 
pass upori them goods as possessing a quality and merit which an- 
other's skill had given to a similar article. The trade-mark and 
labels upon the bottles of the appellee contain no direct assertion of 
the maker. It mây râther be said that the association of the name 
with the article indicàtes the place, or process, or quality of manu- 
facture. Hère the place of manufacture remains the same, the secret 
process is unaltered. There would seem to hâve been no substantial 
change of ownership. The manufacture continued at the same place 
and substantially under the direction of the same person. The cor- 
dial made frora the recipe of Bénédictine Monks has been known for 
nearly 400 years. Its réputation rests upon its quality. Its excel- 
lence is assured by the fact that it is made in accordance with the 
original formula, and at the place where it alone has from the be- 
ginning been made, ahd where the herb of which it is a décoction 
grows wild. The name, as applied to a cordial so ancient and in quality 
so unchanging, has by association become the désignation of place 
of manufacture and of quality, rather than that of the manufacturer. 
There is hère no false statement. There is no déception upon the 
public. In such case the reason of the rule fails, and the rule itself, 
proper in appropriate cases, should not hère be permitted to work a 
wrong. The question was elaborately considered by Judge Taft and 
by Judge Thayer in the cases referred to, and their reasoning meets 
with our approval. See, also, Pillsbury v. Flour Mills Co., 64 Fed. 
841, 850, 12 C. C. A. 432, 441 ; Stone Co. v. Wallace (C. C.) 52 Fed. 
43Ï. 437; Cuervo v. Landauer (C. C.) 63 Fed. 1003; Feder v. Ben- 
kert, 18 C. C. A. 549, 70 Fed. 613; Tarrant & Co. v. Johann Hofï, 
22 C. C. A. 644, 76 Fed. 959; Hoxie v. Chaney, 143 Mass. 952, 10 
N. E. 713, 58 Am. Rep. 149; Carmichael v. Latimer, 11 R. I. 395, 23 
Am. Rep. 481. 

The decree is afïirmed. 



A. BAUBR & 00. V. ORDBE OF CARTHTISIAN MONKS, CONVENT LA 
GRANDE CHARTREUSE. 

(Circuit Court of Appeals, Seventh Circuit Jànuary 8» 1003.) 

No. 893. 

1. TJhpair Compétition— Imitation of Packaoes— Intbnt.' 

Défendant AeW chargeable with unfalr compétition in Imltatlng the bot- 
tles and labels in whlch complalnant's cordial known as "Chartreuse" 
has for many years been placed on the market, — ^the bottles helng of 

1 1. Unlair compétition, see notes to Scheuer v. Muller, 20 a 0. A, 165; 
Lare v. Harper & Bros., 80 C. a A. 376. 



A. BATTER & 00. V. OBDEE OP OARTHIJSIAÎI MOKKS. 79 

pecuUar shape, not known to be made or used for any other purpose, 
and of two différent colors, to dénote the strength ot the cordial,— and 
by falsely indicating by Its labels tbat Its product Is made lu France, 
■whereas it is made in Chicago. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

Chartreuse is "a hlghly esteemed tonlc cordial obtalned by the distillation 
of varions aromatlc plants, especlally nettles, growing on the Alps. It dérives 
Its name from the celebrated mouastery of the Grand Chartreuse In France, 
where it is made." Cent. Dlct The Order of Carthuslan Monks has its mon- 
astery at La Grande, at or near Voiron, in the department of Isère, in the 
Republic of France. The order vcas instituted several centuries ago, and for 
400 years has been engaged In the manufacture of thls cordial, presumably 
at flrst for the use of the monks and for those In 111 healtb. Afterward there 
grew up a large business In its manufacture and gênerai sale. At some time, 
it does not appear deflnitely when, but over 50 years ato, the order of monks 
was incorporated under the laws of France, under the corporate name of "The 
Order of Carthuslan Monks, Couvent La Grande Chartreuse," the appellee 
hère. The business of the manufacture and sale of this cordial Is conductfed 
in a section of the couvent proper, under the supervision of an ofBcer knovra 
as the "Père Procureur," who is one of the monks of the order. The liqueur 
is made of différent degrees of strength, Indlcated by the color given to it,— 
green or yellow. It is contained in glass bottles, colored according to the color 
of the cordial contained in It. This bottle is of pecullar shape, containlng a 
litre of fluid, and is a round and tall bottle with a pecullar bulging neck, and 
so far as the record discloses, untll the acts of the appellant complained of 
hère, of a shape that was never used except for thls cordial. There is blown 
in the glass near the base of the neck of the bottle the trade-mark "Char- 
treuse," In combinatlon with the letters "G^," and seven stars surroundlng 
a globe, surmounted by a cross. The labels are of green or yellow color, cor- 
responding to the character and color of the cordial contained In the bottle. 
They are attached to the face of the bottle below the trade-name blown 
therein, and printed thereon are the words: 

"LIQUEUR FABRIQUEE 

"A LA G«e CHARTREUSE." 

Below each of thèse columns appears what purports to be a fac slmUe of 
a signature, "L. Garnier," above each Imprint of the name being a small 
globe surmounted by a cross, and undemeath the words "Déposé 1-7-69"; 
beneath thèse the words in the centre, "France," and beneath that the words 
"Agents for United States H. A. Batjer & Co. Broadway, 45, New York. 
Trade Mark No. 3989. Registered Sep. 12th, 1876, in the United States Patent 
Office at Washington, D. C." There Is also a round-shaped label having a 
green or yellow ground corresponding with the color of the liqueur In the 
bottle, and of the same slze as the top of the cork, and placed over the top 
of the cork, having thereon, around the cireumference, the words "Grande 
Chartreuse. L. Garnier." The top of the neck of the bottle Is also coated 
with wax of a reddish brown color. So Identified, this liqueur has become 
celebrated in every country of the world, its annual sales In the United States 
of America amounting to 4,000 cases annually. In the state of Illinois 500 
cases annually, and in the city of Chicago about 400 cases annually. The 
appellant in the year 1897 or 1898, a year or two before the flling of thls blll, 
being familiar with the article Chartreuse, procured glass bottles to be made 
of the same color and almost Identical In shape with the bottles of the ap- 
pellee, and placed upon the market in thèse bottles a cordial, in the green 
bottles a cordial of greèn color. In the yellow bottles a cordial of yellow color, 
precisely as did the appellee. It placed upon the bottle containlng the yellow 
liqueur a yellow label, and upon the bottle containlng the green liqueur a 
green label, of the like shape with the label of the appellee, and having 
thereon the words: 

"GRANDE DES 

"I/IQUBUEB. CHASSEURS." 
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Underneath each of thèse was a devlce surmountéd by a crown, and under- 
neath it in the scroU an eagle upon an ermlne cape, and crossing it dlagonally 
two stafiPs slmllar to a blshop's staff, and underneath that the words, "Agent 
por les Etats Unis," and underneath that in script "Angélique Bouchard & 
Kochelle." The top of the neck of the bottle is covered with wax of a color 
apparently darker than that upon the appellee's bottle, but it Is Impossible 
to tell from the exhibit what, If anythlng. is impresBed thereon, and there Is 
no description of it in the record. The bill is filed for an Injunction and for 
an accounting, and the decree to that eff ect is brought hère for review, 

F. H. Trude, for appellant. 

F. M. Charlton and W. M. Copeland, for appellee. 

Before JENKINS. GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circiut Judge (after stating the facts as above). The 
name "Chartreuse" was applied to this cordial because it was in- 
vented and made at the monastery of the Grande Chartreuse, and 
made by the Carthusian Monks. So that, as held by the French 
courts, the name at once désignâtes the inventer, the maker, and 
the place of manufacture, and constitutes in each of thèse particu- 
lars a distinctive mark which could not truthfuUy be applied by others 
to a similar or analogous product. Garnier v. Berthe, 4 Annales, 119; 
Garnier v. Rivoire, 4 Annales, 155 ; Garnier v. Lindiere, 14 Annales, 
225; Garnier v. Garnier, 14 Annales, 252; Garnier v. Garnier, 17 
Annales, 241, 257; Browne, Trademarks, §§ 407-411, 582. There 
can be no question of the design of the appellant to pirate the trade- 
names of the appellee, to clothe its product in the dress adopted by 
the appellee, and to palm off its goods on the public as the goods of 
the appellee, It procured bottles to contain its cordial to be made 
in the same ungainly shape as the bottles used by the appellee. The 
glass was colored to correspond with the color of the cordial con- 
tained therein, precisely as was donc by the appellee. Its labels 
correspond also in color with those of the appellee, and the arrange- 
ment of the lettering thereon corresponds with that upon the labels 
of the appellee. It substituted the word "Chasseurs" for "Char- 
treuse," — a word not dissimilar in sound and in appearance, and likely 
to delude a purchaser. It placed upon its labels pasted upon the 
bottles containing its cordial the untruthful statement that Angélique 
Bouchard & Rochelle were agents "por les Etats Unis," putting forth 
a false suggestion that the article was imported from France, when 
in fact it was made in the city of Chicago. We hâve little patience 
with such schemes. Bauer, the président of the appellant, by bis 
évidence appears to suppose that, by difïerentiating the label in any 
respect, there ceases to be imitation. He is uninformed in the law 
of unfair trade. In one of the French cases referred to, the court 
decreed the confiscation of ail the spurious liqueurs and elixirs, the 
destruction of the false labels and marks, a fine of five hundred francs, 
six months' imprisonment, and the publication of the facts in the 
public journâls. The officers of the appellant company hâve reason 
to congratulate themselves that they réside without the Republic of 
B'rance. Iri the case of A. Bauer & Company v. La Société Anonyme 
ae la Distillerie de la Liqueur Bénédictine de l'Abbaye de Fécamp 
(herewith decided) 120 Fed. 74, we hâve said ail needful to be said 
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touching the !aw applicable to the case in hand. The claim is urged 
hère, as it was urged there, that the appellee is not entitled to the 
aid of a court of equity because it is an assignée of the owner of the 
original business and trade-mark and good will, and puts forth its 
goods without a statement thereof. There is no foundation in fact 
for the claim. The order of Carthusian Monks, which has existed 
for centuries, is the order which was incorporated and which to-day 
is carrying on the business. The père procureur appointed to manage 
this secular business is selected from the monks of the religions order, 
and is succeeded upon his death or retirement by some other monk. 
There is no change, and has been none, in the conduct of the business. 
The property and good will belong, as they hâve always belonged, 
to the order of Carthusian Monks, and there is no need of any state- 
ment of a change of the individual who fiUs for the time being the 
office of manager. 
The decree is affirmed. 



A. BAUBR & CO. V. SIEGBRT et al. 
(Olrcnlt Court of Appeals, Seventh Circuit. January 9, 1908.) 

No. 891. 

1. Trade-Marks— GeographicaIi Namb— Angostuba Bittbrs. 

The Word "Angostura," adopted In 1830 as a name for bltters theii 
manufactured in Angostura, Venezuela, and continuously used since, al- 
though the name of the town was ehanged In 1846, and by which name 
the bitters hâve become wldely known over the world, and which was 
registered as a trade-marl: In the TJnlted States in 18S1, is a valid trade- 
mark. 

8. Same— Unfair Compétition — Imitation dp Packages. 

Evidence considered, and held to establish unfair compétition by de- 
fendant, by appropriating the name and imltating the bottles in which 
Angostura Bltters were sold, and the labels thereon, and in some cases 
using the bottles which originally contained such bltters as the name 
and dress of bitters made in Chicago, with the évident pnrpose of selling 
such Imitation as the genuine bitters made in Port of Spain, Trinidad, 
and known to the trade by that name since 1830. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

In the year 1824 Dr. Johannes G. B. Siegert, a physician and ex-surgeon 
gênerai of the anny of the republlc of Venezuela, and the father of the ap- 
pellees, and then résident of the town of Angostura, on the Orlnoeo river, in 
the republic of Venezuela, established a business in the préparation and sale 
of certain bitters originally named "Aromatic Bitters," but for a long time 
known to commerce as "Angostura Bitters." The business was contlnued 
by him during his lifetime. In 1864 he took his son Carlos, one of the ap- 
pellees, into partnership, contlnuing the business under the same name until 
the year 1807, when the firm name was ehanged to "Dr. J. G. B. Siegert & 

1 1. Use of geographical names as trade-names, see notes to Hoyt v. J. T. 
Lovett Co., 17 C. 0. A. 657, 31 L. R. A. 44; Illinois Watch Case Co. v. Elgin 
Nat Watch Oo., 35 C. C. A. 242. 

Tf2. Unfair compétition, see notes to Scheuer y. Muller, 20 C. C. A. 165, 
Lare v. Harper & Bros., 80 a C. A. 376. 
120 F.— 6 
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Hljosi" In the yeàr 1846 the name of the town Angostura was changed 
by decree Of state to that of Oludad Bolivar, slnce whlch tlme the name "An- 
gostura," as the name of a town, has offlclally ceased to exist, and gradnally, 
as matter of fact, has ceased to be used. The business continued to be car- 
rled on by Dr. Siegert and his son Carlos at Ciudad Bolivar untll the death 
of the father at that place in the year 1870. The flrm, however, had done 
their shlpplng through the flrm of Gerold & Ulrich from Port of Spain, In 
the island of Trlnldad. Carlos D. Siegert, the surviving partner, continued 
the business under the old flrm name at Ciudad Bolivar untll the year 1872, 
when hls brother, Alfredo G. Siegert, was.admltted to the partnership, and 
the flrih iâme was changed to Dr. J. G. B. Siegert & Hijos. They continued 
the business, and In 1875 removed their factory to Port of Spain, Trlnidad, 
where the business has sincë been, and is now, conducted. In 1876 Luis B. 
O. Siegert, a brother, was admitted to the Ann, whlch has slnce been, and îs 
now, constltuted of the three brothers. Thèse bitters are compounded ac- 
cordlng to a secret formula known only to the Siegert family, and are soia 
Iri every continent; the sales In the United States being in amount between 
10,000*and 15,000 cases a year. One thousand to 1,500 cases are Bold annually 
In the State of Illinois, of which Chicago consumes from 500 to 1,000 cases. 
The name "Angostura" was flrst applied by the public to thèse bitters from 
the name of the town at whlch they were made. Thls name was accepted 
by Dr. Siegert in the year 1830, and employed by him and his successors as 
the distlnctive name for the bitters. It has been prlnted on the labels and 
used upon business cards and stàtionery and In" adVertlslng the goods, and was 
registered jn the patent office at Washington as a trade-marli or trade-name 
on the l4th day of June, 1881, upon application flled May 21, 1881. The 
bitters are put up in glass bottles of two sizes, — whole and half bottles. 
Thèse are of a pecullar form, and of a dark greenish tint, wlth the name 
"Dr. J. G. B. Siegert & HlJos" blown In the shoulder and neck and also in 
the bottom of the bottles. Aroiind the neck of the bottle slnce the year 1884, 
upon goods Imported into the United States, Is a label in the similitude of a 
revenue stampof the United States theretofore existing, wlth rounded corners, 
about 2% Inches long and p^ loches wlde, In the middle of whlch is a stamp- 
shaped eut or figure in yellow, havlng in Its center a représentation of the 
head and bnst of Dr. J. G. B. Siegert, surrounded by an oval border, upon 
whlch are arranged the words: "Angostura Bitters. Dr. J. G. B. Siegert." 
About the bprder are arranged scrolla, upon one of whlch Is prlnted the figures 
"1830," and. upon the othejr Is printed the words "The Only Genuine." A 
plaln oblong border Incloses the picture described. On either slde of the plc- 
ture are arranged two concentric cîrcles, on one of which Is inscribed the 
words "J. W. Wnpperman, New York, Sole Agent of," and upon the other the 
words "Dr. J. G. B. Siegert & àons. Port of Spain, Trlnidad, B. W. I." The 
label upon the body of the bottle is about 10% Inches long and 6% Inches 
wide, upon which is printed in black Ink, In the Engllsh, German, French, 
and Spanish languages, a description of the properties and qualitles of the 
bitters, wlth the trâde-name "Angostura Bitters," and a fac-simlle signature 
of Dr. J. G. B. Siegert prlnted lengthwise between the obverse and reverse 
sides of a medal,— one at the top and one at the bottom,^«n an oblong whlte 
strlp, about 1 Inch wide, running vertically from the middle of the top of the 
label to the narrow strlp of prlnting in French, 1% Inches wlde, and extend- 
Ing entirely across the bottom of the label, which inscription In French, when 
the label Is pasted upon the bottle, Is folded entirely around and over the 
bottom of the bottle and can only be read by unfolding It The Engllsh, Ger- 
man, and Spanlsb descriptions are printed In «olumns of the same length as, 
and running parallel wlth, the whlte strlp bearing the fac-simlle signature 
and medal. : The .guaranty or caution In Engllsh, German, French, and Span- 
ish languages, bearing index hands, is prlnted on a strlp running parallel wlth 
the white strlp containlng the fac-simlle signature and medal. The bottles 
are seâled wlfii reddish brown se^llng wax. The goods hâve always been 
put up in thls form and manner, except that the original label has been 
slightly altered in matters of détail; the gênerai form, style, and substance 
being pres»Ved. The naroe "Angostura Bitters" is placed on every box con- 
tainlng thèse goods shipped from Port of Spain, and has been employed in 
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advertlslng the goods, and Is the exclusive name used to deslgnate and dis- 
ttaguish thèse bltters. 

The appellant, a corporation located at the clty of Chicago, in the state of 
Illinois, and of which Alexander Bauer is the président, well knowing of thfe 
bltters made by the appellees, and the character of the pacliages which eon- 
tained them, and the labels thereon, lately placed upon the market a bltters 
of Its own, In a bottle of nearly the same size and shape as the bottle of the 
appellees, with a neck label of substantially the length and wldth of the neck 
label of the appellees, in the middle of which is a stamp-shaped eut or figure 
of substantially the size and shape and of the same color as appellees', In 
the center of which is a monogram "T. H. Co."; being the initiais of the 
name of the Tucker-Hardy Company, under which name a department of the 
appeilant's business is conducted. Thèse occupy the same relative position as 
do the head and bust of Dr. Siegert on the neck label of the appellees, in- 
closed by an oval border of substantially the same size, shape, and color as 
the appellees', upon which are arrangea the words "Tucker-Hardy Oompany" 
in white letters, and in the same relative position as the words "Angostura 
Bitters, Dr. J. G. B. Siegert," in the neck label of the appellees. At either 
slde of the stamp-shaped figure are arranged two half clrcles, on one of 
which is printed the word "Angostura," and on the other the words "Bark 
Bitters." The body label is of the same shape as that of the appellees, hav- 
ing a white background, and printed thereon in biack ink a description of the 
supposed qualities and properties of the bitters in the English, German, and 
Bohemian languages, together with the name "Angostura Bitters," and -the 
signature in script, "The Tucker-Hardy Company," of the same gênerai ap- 
pearance and in the same relative position as upon the body label of the ap- 
pellees, and printed lengthwise between two cuts or figures, one at the top 
and one at the bottom of an oblong strlp about 1 inch wide, like to that of 
the appellees, running vertically from the middle of the top of the label to 
the bottom thereof; the English. German, and Bohemian description being 
printed in columns of the same length, and running parallel with the white 
strlp bearing the fae-simlle signature. There are two cuts, in imitation of 
and In the same relative position as the appellees', in substantially the same 
style, form, and arrangement of type, lettering, eut, design, figures, and 
marliS, upon the like character of paper, with the guaranty caution In the 
English, German, and Bohemian languages, bearing index hands, printed In 
substantially the same form, arrangement, lettering, eut, design, figures, and 
marks as in that of the appellees. This body label, as In the case of the ap- 
pellees', covers the body of the bottle. Thèse bottles are also sealed with 
a reddish brown sealing wax. Prier to the commencement of the suit the ap- 
pellant purchased bottles which had contalned the bitters of the appellees, 
and in which were blown the name "Dr. J. G. B. Siegert & Hljes," and to 
some extent put up and sold their bitters In those bottles; claiming, however, 
that the appellant first knew It was using such bottles when this suit was In- 
stituted. 

The biil was filed to enjoin the appellant from selling its goods thus clothed, 
from palming off its product as that of the appellees, and from the use of tlie 
Word "Angostura" in connection with the article of bitters. A decree was 
passed fully enjoinlng the appellant from the use of the dress described, and 
from the use of the word "Angostura," from which decree an appeal is taken 
to this court. 

James A. FuUenwider and John Stuart, for appellant. 
Wm. M. Copeland, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facts as above). This 
is to us a plain case. The dress employed by the appellant, the char- 
acter and color of the bottle, the character and color of the neck 
label, the character, color, and arrangement of letterpress on the 
body label, and the unusual covering of the bottom of the bottle with 
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the label, renders it clear that the appellant sought to, and dîd, palm off 
its goods as those of the appellees. If confirmation were needed, it 
is found in the use by the appellant of the bottles which had contained 
the bitters of the appellees. We cannot crédit the assertion of the 
appellant that the use of the old bottles upon which was blown the 
name "Dr. J. G. B. Siegert & Hijos" was inadvertent. The resem- 
blances in every feature of the dress are too marked to permit us to 
place faith in the statement. The design is so évident that it chal- 
lenges belief in the assertion of ignorance or inadvertence. It is not 
necessary to consume time upon so flagrant an imitation and so mani- 
fest a design. 

It is alleged that the word "Angostura" is not the subject of a 
trade-mark or a trade-name. We cannot sustain the contention. For 
upwards of half a century no town has existed by that name; and, 
even if the old town of Angostura were still known by that name, 
the appellant would not be permitted by fraudulent imitation to de- 
ceive the public and wrong the appellees by palming ofif its goods as 
their goods. The bitters of the appellant are made in the city of 
Chicago. The name "Angostura Bitters" had acquired, long before 
the appellant commenced the manufacture of its goods, a world-wide 
celebrity. The appellant cannot be permitted to usurp that name, 
and dress its goods like those of the appellees, and thereby defraud 
the public. Pillsburv v. Flour Mills Co., 64 Fed. 841, 12 C. C. A. 
432 ; Flour Mills Co. v. Eagle, 86 Fed. 608, 30 C. C. A. 386, 41 L. 
R. A. 162; Siegert v. Findlater, 7 Gh. Div. 801. 

The objection that the product of the appellees is not shown to hâve 
médicinal properties, and that they were guilty of fraud in publish- 
ing to the world that it has médicinal properties, and that therefore 
they can bave no standing in a court of equity, cannot be sustained. 
No such fraud is charged in the answer, and no such fraud is proven. 
It is not to be presumed, to enable the appellant to perpetrate its own 
fraud. 

The decree is affirraed. 



CUMMINGS ▼, SYNNOTT. 

(Circuit Court of Appeals, Thlrd Circuit. Ifebruary 2, 1903.) 

No. 25. 

.. AssuMPSiT— Gkqdnds to Suppqbt Action— Implibd Pbomisb. 

Plaintiff and défendant, -whô wltlj another ownëd, ail the stock of a 
corporation, on behalf of themselves and such other entered into a 
contract for the sale of sald stock. On the same date défendant and 
the purchaser made a secret agreement by which défendant was to 
be paid a further sum for his interest, in considération of which he also 
gave an option on other property owned by him. Both the agreements 
were carried ont. Held, that whatever mlght be def endant's llablllty in 
an action for decelt or a suit in equity for an accounting. plalntifC could 
not maintaln an action Iii assumpslt to recoyer a définitive part of the 

ï 1. See Assumpslt, Action of- voL B. Cent. Dlg. 8 1. 
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amount so recelved by défendant, and clalmed as hls own, there belng 
neither an express nor impUed promise to support such action. 
Gray, Circuit Judge, dlssentlng. 

In Error to the Circuit Court of the United States for the District 

ol New Jersey. 

For opinion below, see 1 16 Fed. 40. 

C. V. D. Joline and F. P. Prichard, for plaintiff in error. 

M. Hampton Todd and D. J. Pancoast, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Cirfuit Judges. 

DALLAS, Circuit Judge. This was an action at law. The plaintiff 
(défendant hère) declared in assumpsit, and the déclaration stated his 
cause of action to be "that the said défendant, * * * as the agent 
of said plaintifï, sold shares of stock of the plaintiff in the Atlantic 
Match Company * * * for a large sum of money, to wit, 
$100,000, which money he received, and neglected and failed to pay 
to the plaintiff." Hence it appears that the promise specially averred 
is not an express one, but one to be implied by law from the alleged 
fact that the défendant had, as the agent of the plaintiff, received 
$100,000 in payment for shares of stock which belonged to the plaintiff. 
We hâve no doubt of the légal suiîficiency of this count ; but, in our 
opinion, neither it, nor any of the common coûnts with which it was 
joined, was sustained by the proofs. 

There seems to hâve been no dispute as to the material facts. At ail 
events, they were conclusively estabhshed, and for the présent purpose 
may be briefly stated. The Atlantic Match Company was a corpora- 
tion having a stock capital of $2,000,000, of which John E. Cummings 
(défendant below) owned 37^^ per centum, Thomas Synnott (plaintiff 
below) owned 37 J^ per centum, and a certain Charles H. Graham 
owned 25 per centum. In July, 1901, Frederick C. Eaton, on behalf 
of the National Match Company, proposed to purchase ail the stock 
of the Atlantic Match Company. His negotiations were conducted 
with Cummings and Synnott, the latter acting on behalf of Graham as 
well as of himself. On July 18, 1901, Eaton addressed a letter to 
Synnott, in which he said: 

"I will take over the entire capital stock of the Atlantic Match Company, 
givlng in exchauge therefor flve hundred thousand shares of preferred stock 
and two Imncired fifty thousand shares of the common stock of the National 

Match Company." 

Upon the following day an agreement in writing was made between 
Eaton and Cummings, as foUows : 

"July 19, 1901. 

"Mémo, of agreement between J. B. Cummings of the Atlantic Matcli 
Oo. and F. 0. Eaton, of the National Match Oo. J. E. Cummings agrées to 
sell the entire capital stock of the Atlantic Match Co. to F. C. Eaton upon 
the following terms; Eaton gives in exchange for said stock $500,000 of the 
Preferred stock of National Match Oo. $250,000 of Common stock of said 
Co. and $200,000 in cash. The Atlantic Match Co. stock is to be dellvered 
to the Standard Trust Co. of New York who will issue temporary receipt 
or certificate therefor which shall bè exchanged for certiflcates of stock of 
National Match Co. as soon as issued as above stated. The cash payments 
are to be $20,000 upon slgning of contract for sale $80,000 on August 5, and 
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$100,000 on September 5. The National Match Co. to guaranty Baton's pur- 
chase. The entlre bond subscrlptlon of the Atlantic Match Co. is to be can- 
celed. 

Possession is to be glven August Ist. 

Thos. W. Synnott and J. E. Cumnalngs are to be elected directors of the 
National Match Co. and J. E. Cummlngs Is to remaln in the business In em- 
ploy of National Match Oo. 

"Correct: F. C. E. 
"J. B. C. 

"Approved: Jos. Swift" 

Joseph Swift, who approved this agreement, was the président of the 
National Match Company. Neither Synnott nor Graham were in- 
formed of it, and ail knowledge of it was withheld from them because 
Cummings desired to keep them in ignorance of its provision for the 
payment of $200,000 in cash, which sum it was imderstood between 
him and Eaton was to be paid solely to Cummings, if he would give 
to Eaton the option to purchase the interest of Cummings in the Safe 
Harbor Match Company, and would assume certain other obligations, 
to be presently more particularly referred to. Upon July 23, 1901, 
a contract of sale was executed by Eaton, Synnott, and Cummings, 
and at the same time a separate agreement was, without the knowledge 
of Synnott, entered into between Eaton and Cummings. 

The agreement fîrst mentioned is as follows : 

"ThIs agreement madethis 23d day of July, A. D. 1901, between Thomas 
W. Synnott and J. B. Cummings of the clty of Philadelphia, parties of the 
first part, and F. C. Eaton of the clty of New York, party of the second 
part, witnesseth: 

"Parties of the first part lu considération of the sum of one dollar, to them 
In hand pald by party of the second part, do hereby sell, asslgn, and transfer 
to said second party, the entlre capital stock of the Atlantic Match Company, 
a corporation duly organlzed under the laws of the state of New Jersey; sald 
capital stock consistlng of seven hundred and flfty thousand ($750,000) dol- 
lars preferréd stock, and two million ($2,000,000) dollars of common stock. 

"The first parties agrée that the bond Issue of the Atlantic Match Company, 
whIch bas been underwrltten, to wlt: two hundred and flfty thousand 
($250,000) dollars, shall be canceled; party of second part, In considération of 
above transfer of sald Atlantic Match Company's stock, hereby sells, assigns, 
and transfers to said flrst parties or thelr assigns, flve hundred thousand 
($5(X),000) dollars of preferréd stock and two hundred and flfty thousand 
($250,000) dollars of common stock of the National Match Company, a corpo- 
ration duly organlzed under the laws of the state of New Jersey. 

"The parties of the flrst part agrée to deposlt sald Atlantic Match Com- 
pany's stock wlth the Standard Trust Company of New York for account of 
second party, and second party hereby authorlzes sald Standard Trust Com- 
pany to give in exchange therefor certlfleates of stock of the National Match 
Company, as above provided. In wltness thereof the parties hâve set their 
hands the day and year above written. 

"P. O. Eaton. 
"T. W. Synnott 
"J. B. Cummings. 

Indorsed: "National Match Co. haa 1,000,000 of preferréd 6% noncumula- 
tlve stock and $1,500,000 . of common stock of which 1,000,000 preferréd 
stock and 500,000 of common stock has been subscribed for on terms of sub- 
scrlbers agreement, leavlng 1,000,000 of common stock to be used for future 
purposes. The Uabllltles of the Atlantic Match Co., consistlng of notes, &c., 
to the amount of about 94,0()0, are to be paid by the National Match Co. 
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between date hereof and Jan. 1, 1902, at whlch tlme the bonds of the Atlantic 
Match Co. wlll be canceled. F. O. Eaton." 

The private agreement between Cummings and Eaton is as follows : 

"[Across top margin] Approved. Jos. Swift, Frank Tilford, F. O. Eaton. 
"This agreement, made this 23d day of July, A. D. 1901, between J. B. 
Cummings, of the city of Philadelphla of the flrst part, and F. G. Eaton 
of the City of Kew York, of the second part, wltnesseth: Party of flrst part, 
in considération of the sum of two hundred thousand ($200,000) dollars, sells, 
assigns and transfers ail hls right, title and Interest, in and to the stock of 
the Atlantic Match Company, a corporation duly organized under the laws 
of the State of New Jersey, to second party. Party of second part agrées 
to pay sald sum of two hundred thousand ($200,000) dollars, in the following 
manner to flrst party: Twenty thousand ($20,000) dollars on or before July 
27th; elghty thousand ($80,000) dollars on or before August 5th, and one 
hundred thousand ($100,000) dollars on or before September 5th. Party of 
the flrst part coTenants and agrées that possession of the Atlantic Match 
Company's business shall be tumed over to second party on the flfth day of 
August, 1901; party of flrst part further agrées that in considération of 
one dollar to him in hand pald by the party of the second part, the receipt 
of which Is hereby acknowledged, that second party shall hâve the option 
to purchase flrst party's Interest in the property and business of the Safe 
Harbor Match Company, which sald property Is located at Safe Harbor, 
Pennsylvania, at a priée to be determined by examination of books, said 
priée not to exceed the actual cash pald in to said company. This option 
to cover a period of six months from date hereof. Flrst party also agrées 
to use every means to secure balance of Safe Harbor Match Co. on terms 
above set forth. The flrst party also covenants and agrées with second party 
that during the period of this option, second party shall hâve the entire output 
of the Safe Harbor factory at factory cost of goods. This contract Is made 
part of contract of even date between Thomas W. Sjmnott, J. B. Cummings 
and F. C. Eaton. In witness whereof the parties hereto hâve set their hands 
and seals the day and year flrst above wrltten. 

"J. E. Cummings. [L. S.] 
"F. C. Eaton. [h. S.]" 

Cummings was paid $200,000 under the agreement between him and 
Eaton ; but that he did not actually receive this money or any part of 
it as the agent of Synnott, or maîce any express promise to pay him 
any portion of it, is manifest, and nothing appears from which, in our 
opinion, such a promise could, by implication or imposition of law, be 
imputed to him. This agreement, in pursuance of the understanding 
before alluded to, conferred upon Eaton an option to purchase the 
interest of Cummings in the property and business of the Safe Harbor 
Match Company, and contained an undertaking on his part that during 
the term of that option the National Match Company should hâve the 
entire output of the Safe Harbor factory at factory cost; and by the 
agreement of July 19, 1901, it had already been stipulated that Cum- 
mings would remain in the employ of the National Match Company. 
In none of thèse matters had eithèr Synnott or Graham any sharé, and 
while it may well be that an action of deceit by Synnott, or a suit in 
equity by him and Graham, for an accounting, etc., could hâve been 
maintained, we are constrained to hold that this action of assumpsit, in 
which Synnott alone claimed a définitive part of the gross amoufjt 
which Cummings had received individually, lacked the essential requi- 
site of a promise, either express or implied, to support it. We are 
therefore of opinion that the instruction which was given to the jury 
tô fînd for the plaintifï was erroneous, and that the request of the de- 
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fendant for bînding instructions in his favor otight to hâve beei* 
granted, and accordingly the judgment of the circuit court is reversed.. 

GRAY, Circuit Judge, dissents from this judgment. 



SOUTH AFRIÇAN REDUCTION CO. r. PECK. 

(Circuit Court of Appeals, Seventh Circuit. January 6, 1903.) 

No. 837. 

1. Damages— Breach op Contract— NECEssrrT of Certaintt dp Proof. 

Plaintiff corporation, pursuant to a contract, issued to défendant ail 
but $500 of Its $1,000,000 of stocli, and also gave him Its obligation to pay 
liim ÇC5,000 from its flrst net profits. In considération tliereof défend- 
ant assigned to plaintiff ail riglits In the Transvaal, South Africa, to cer- 
tain Inventions patented by him In the United States relatlng to a plant 
for the réduction of ores. He also agreed to construct a plant in the 
Transvaal embodying such inventions wlthln a specifled time, at his own 
cost and expense. The contract contained no provision as to who shouid 
own such plant when constructed. It vras not built, and plaintiff never 
owned any mine, ore, or other property or engaged in any business. Belâ 
that, conceding that plaintiff was to own the plant, it çould not recover 
substantial damages for defendant's breach of the contract. In the ab- 
sence of évidence showlng the cost or value of the plant, or that the 
obligation given therefor was of any value, the profits whlch plaintiff 
mlght hâve made had the plant been constructed being purely spécula- 
tive. 

In Errer to the Circuit Court of the United States for the Northern 
District of Illinois. 

The plaintiff In error, plaintiff below, was Incorporated May 28, 1895, 
with a capital stock not exceeding $1,000,000, In shares of $100 each. On 
May 31, 18^. it entered Into the foUowlng contract with Orriu B. Peck 
and with Charles V. Peck: 

"Whereas, Orrlh B. Peck, of Chicago, Illinois, Is the Inventor of certain 
Inventions, improvements, processes, and machinery for the centrlfugal con- 
centration of ores, tailings, slimes, and other substances for which lettera 
patent of the United States hâve been Issued; and whereas, said Orrin B. 
Peck is the owner of thè tltle to said Inventions, improvements, processes, 
and machinery for the terrltory known as the Transvaal, South Africa, said 
Orrin B. Peck holding said tltle for himself and for Charles V. Peck; and 
whereas, the South Af rican Beduetion Company, a corporation organized 
under the laws of the state of West Virginia, wishes to purchase said in- 
ventions, improvements, processes, and machinery, and the right to apply for 
letters patent therefor, in and for the terrltory of the Transvaal, South 
Africa; and whereas, said company is wllling to pay therefor to said Orrin 
B. Peck and Charles V. Peck nine thôusand nine hundred and ninty-five 
(9,995) full paid and nonassessable shares of stock of said company, and also 
Bixty-flve thôusand dollars ($65,000), as herglnafter set forth: Now, there- 
fore. In considération of the mutual agreements herein and one dollar ($1> 
pald by each of the parties hereto to the other, and other valuable consid- 
érations mpving from each of the parties to the other, receipt of ail of which 
is hereby acknowledged, said Orrin B. Peck and Charles V. Peck, parties 
of the flrst part, agrée with said South Af rican Réduction Company, party 
of the second part as follows: (1) Said Orrin B. Peck and Charles V. Peck 
hâve sold, assigned, transferred, and set over, and by thèse présents do sell, 
assign, transfer, and set ovér, unto the said South Af rican Réduction Com- 
pany, ail the right, tltle, and interest which said Orrin B. Peck and Charlea 
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y. Peek hâve In and to said inventions, Improvements, processes, and ma- 
chlnery for, vclthln, and throughout tUe said territory of tlie Transvaal, Soutb 
Africa, wliich inventions, improvements, processes, and macliinery are more 
fuUy descrlbed in certain letters patent, and applications for letters patent, 
in the United States, as foUows: (Hère foUovrs a Ust of thirty-seven pat- 
•ents.) To hâve and to . hold the same to the said South Af rican Réduction 
Company, its successors and asslgns, for its and their own use and behoof, 
to the fuU end of the term for whlch letters patent may hereafter be issued 
in said Transvaal, South Africa, as fuUy and entirely as the same could or 
vi-ould hâve been held and enjoyed by said Orrin B. Peck and Charles V. 
Peck had this assignment not been made. (2) Said Orrln B. Peck and Charles 
V. Peck represent and guarantee jointly and severally that they hold full 
title for said Inventions, Improvements, and processes for said terrltory of 
the Transvaal, South Africa. (3) Said Orrin B. Peck agrées to construct 
and complète and put in opération in the Transvaal, South Africa, ail at bis 
own expense, wlthin four months from the date hereof, one centrifugal 
réduction or concentrating plant constructed In accordance vylth said inven- 
tion, improvement, processes, and machinery, so far as the same are em- 
bodied in the présent machine in opération at Eurêka Mill, Virginia City, 
Kevada (wlth such additional improvements as may be consldered advanta- 
geous), the said plant to be so put in opération in the Transvaal to be of the 
capacity of not less than three hundred tons per twenty-four hours. De- 
lays due to Ares, accidents, or strikes, or other unavoidable causes, shall ex- 
tend said four montbs to that extent. (4) The said South African Réduction 
Company agrées to deliver to said Orrin B. Peck and Charles V. Peck upoii 
the exécution and delivery of this contract nlne thousand nlne hundred and 
ninety-five full pald and nonassessable shares of stock of said company, of 
the par value of one hundred dollars each. (5) Said South African Réduc- 
tion Company also agrées upon the exécution and delivery of this contract 
to deliver to said Orrln B. Peck an instrument in -writing, signed by said 
company, whereby said company agrées to pay to said Orrin B. Peck or or- 
der sixty-flve thousand dollars ($65,000), wlth interest at the rate of six per 
cent, per annum, said payment, however, to be made only out of the net 
earnings of said company, and said payment to be made out of the tlrst 
net earnings of said company. Said company also agrées, at any time that 
when said instrument in -writing is presented to It by any person to whoni 
it bas passed by assignment, to issue a new instrument in writing to said as- 
signée, similar in terms to the original Instrument issued to said Orrln B. Peck 
and in lieu thereof. In witness whereof tbe parties of the flrst part bave 
eigned their names hereto, and the party of the second part has caused its 
name to be signed hereto by its président, and its seal to be attached by its 
secretary, this Slst day of May, 1895. 

"Orrin B. Peck. 
"Charles V. Peck. 

"South African Réduction Company, 
"By Harry F. Hawkins, Président 

"Attest: Chas. P. Bruch, Secy. 

"[Seal of Company.] 

"Witness: Edward G. Platt, Joseph J. Cardona." 

On the same day stock to the amount of 9,995 shares was Issued to Orrln 
B. Peck and Charles V. Peck, and the company delivered Its obligation for 
sisty-five thousand dollars, as foUows: 

"Jersey City, N. J., May 31, 1895. 

"The South African Réduction Company hereby promises to pay to the 
order of Orrin B. Peck and Charles V. Peck sixty-five thousand dollars ($65,- 
000), with interest at the rate of six per cent. (6%) per annum, such payment 
to be made out of the first net profits of this company, and is to be made 
forthwith In partial payments as fast as such net profits are received. No 
lien shall be put on this company's property and assets abead of this debt 
but this debt shall constitute a first lien thereon. 

"South African Réduction Company. 

"By Harry F. Hawkins, Président. 
"Chas. P. Bruch, Secy. & Treasr " 
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The action Is brought against Orrin B. Peck for nonperformance of the 
contract for failure to construct or put in opération in the Transvaal the 
plant described in the contract, although the time limited therefor had then 
long Blnce expired. The déclaration averred wlth respect to damages for the 
breach: "By means whereof plaintlff says that it bas been deprived o£ sald 
plant and the value thereof, and of the cost of puttlng said plant in opéra- 
tion In sald territory of the Transvaal in South Afrlca, and haa lost divers 
gains and profits which would hâve accrued to It from the construction and 
opération of sald plant in accordance with the provisions of said contract, 
and has sustained damage amounting in ail to the sum of eighty thousand 
dollars." 

The testlmony produced by the plaintlff and preserved in the bill of ex- 
ceptions proves beyond contention that the défendant utterly failed to pev- 
form his contract with respect to the construction of and puttlng in opéra- 
tion the centrifugal réduction or concentrating plant The only showing 
upon the question of damages consisted of slatements with respect to a con- 
versation prier to the incorporation of the plaintlff, but presumably in an- 
ticipation of a projected incorporation, had by the défendant with tvyo wit- 
nesses who subsequently became the owners by purchase from the défend- 
ant of a large portion of the capital stock of the plaintlff and also of the 
obligation of the corporation for $65,000. They stated that the défendant 
sald to them that he estimated that it would cost $65,000 to construct, trans- 
fer, and set up such a plant In the Transvaal, whlch estimate one of them 
pronounced extravagant. This witness testifled: "It is diffleult to state the 
entire amount that has been actually lost by reason of Peck's failure to carry 
out the contract, because If they had started with machinery at that time 
It would hâve been a very valuable plant; and so we supposed that the Com- 
pany certainly lost $65,000 and interest, and also lost whatever profits It mlght 
hâve made by the carrying out of the contract; and the witness is sat- 
isfled that It would hâve been a great success if Peck had gone at it as first 
proposed, and not only would it hâve been a great success, but they could 
bave sold It for a large sum of money. I eannot estimate what It would bave 
been worth." He also testifled that the stock of the plaintlff company is of 
no value whatever, and that the company has no property and Is not doing 
any business; that the company has been abandoned by reason of Peck's 
failure to carry out bis contract. At the close of the plaintiffi's case the 
défendant decllned to présent any évidence, but moved the court to find 
and adjudge that the plaintlff Is entitled to nominal damages only, and that 
a judgment be entered in favor of the plaintlff and for nominal damages. 
The court sustained the motion, and assessed the plaintiff's damages at one 
cent; to which rullng the plaintlff excepted, and the judgment thereupon en- 
tered for the plaintlff for nominal damages Is brought by writ of error to this 
court for review. 

Horace K. Tenney, tor plaintitt m error. 
Thomas A. Banning, for défendant in error. 

Argued before JENKINS, GROSSCUP, and BAKER, Circuit 
Judges. 

JENKINS, Circuit Judge (after stating the facts). It is clear that 
the plaintifï company was formed to exploit in the Transvaal the Peck 
inventions. It acquired the right to them within that territory, they 
being then unpatented there. For them it paid ail of its capital stock 
of $i,ooo,cxx), except to the amount of $500. It had no other property. 
It owned no mine or real estate in South Africa, or ores, tailings, or 
slimes, the product of mines. There is nothing to indicate an inten- 
tion or ability to purchase or operate mines, or to use the plant to be 
set up and put in opération, otherwise than as a démonstration of 
the value of the inventions in the treatment of ores. The contract 
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in some respects is a remarkable one. Its omissions, iî casual, îndi- 
cate neglect upon the part of its writer ; if designed, they throw a 
flood of light upon the subséquent sale of the worthless stock and 
obHgation of the company. It is difificult to say if the obligation for 
$65,000, payable out of the net earnings of the company, was given 
as part considération for the inventions, or for the plant which the 
défendant agreed to construct. The preamble of the contract would 
imply the former; the latter may be inferred from the fact that the 
inventions were purchased from Orrin B. and Charles V. Peck, 
and the stock was to be and was issued to them jointly, while the de- 
fendant alone contracted for the construction and putting in opéra- 
tion of the plant. The obHgation for $65,000 was to be made pay- 
able to and to be delivered to him individually, and the amount corre- 
sponds with the estimate of the cost made by the défendant prior to 
the contract. And yet the obligation was in fact made payable to 
both the défendant and to Charles V. Peck. 

Some curious questions arise upon the face of this contract. Who 
was to own the plant when constructed? Where in the Transvaal 
was it to be set up, and who was to détermine where? Who was 
to furnish work for it to do? Who was to operate it, and, if the 
défendant, how long was it to be operated by him? Any longer 
than to détermine its capacity? Did the contract contemplate that 
land or a mine was to be purchased that the plant might be operated, 
and by whom to be purchased, and where was it to be located? If 
the obligation for $65,000 was for the purchase price of the plant, 
some of thèse questions could be solved ; if otherwise, the questions 
remain at large, unsolved upon the face of the contract. In the 
view we are constrained to take upon the subject of the measure of 
damages in the light of the évidence, we need not undertake their 
solution. 

Damages are awarded for breach of contract in compensation, as 
an équivalent in money for actual loss sufïered from the breach, "the 
value in money of what is lost or withheld. The vendee is, if possible, 
to be placed in the same situation with respect to damages as if the 
contract had been performed, so far as that can be donc by pecuniary 
compensation." Robinson v. Harman, i Exch. 855. Ordinarily the 
vendee of an article sold and not delivered agreeably to contract, 
and who has not paid in advance the contract price, has sustained 
no loss unless the article has risen in value, because he must pay the 
price, and would therefore gain nothing by its delivery. If he has 
paid for the article in advance of delivery, the measure of damages 
may be the price paid, although that is not conclusive (Marsh v. Mc- 
Pherson, 105 U. S. 709, 26 L. Ed. 1139), or the cost of supplying 
the article if obtainable in the market. With respect of a breach of 
contract for delivery of articles for spécial purposes, known to the 
person or party contracting, compensation may be awarded for such 
loss as might reasonably be supposed to hâve been in the contem- 
plation of both parties as the resuit of nonperformance, if capable of 
ascertainment. If the article be not procurable in the market, the 
parties must be presumed to hâve contracted with référence to the 
declared purpose for which that article was to hâve been furnished, 
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and that purpose should be considered in estimating the damages. 
Manufacturing Co. v. Gray, 129 N. C. 438, 40 S. E. 178, 57 L. R. A. 
193. But in ail cases there must be adéquate proof of the resulting 
loss. The loss must be one which springs directly from the nonful- 
fillment of the contract. It must not rest in conjecture. It must 
be ascertainable and established by évidence to a reasonable degree 
of certainty. 

Applying thèse principles to the case in hand, what loss is shown 
to hâve been incurred by the plaintifif ? The venture was a purely 
spéculative one, the plant to be constructed being manifestly de- 
signed to demonstrate the supposed usefulness of the new method 
for the centrifugal concentration of ores, tailings, etc., with a vievv 
to the selling of rights to be patented in South Africa. Assuming, 
virhat would seem to be the most favorable construction of the con- 
tract for the plaintifif, that the obligation of the company for $65,000 
was given to the défendant as the price of the plant, the value of 
that obligation would be the amount paid in advance for the plant 
to be constructed, and would seem to be, in the absence of proof 
of other direct injury, a proper measure of damages. That obliga- 
tion was payable out of the net earnings of the company; its value 
rested in spéculation; it was contingent and uncertain; and there 
is no évidence hère that it is worth anything. The testimony of 
the purchaser of it is that it is worth nothing. The value of the 
machine is not proven. We cannot think that the defendant's esti- 
mate of its cost, protested against as extravagant by the interested 
parties who were to and who did purchase the stock and the obliga- 
tion, should furnish a criterion of its value. The cost might or might 
not bear relation to the value of the plant. When transported to 
and put up in South Africa it might or might not be worth more 
than old iron. That would be dépendent upon many contingencies. 
It might prove to be valuable if the patents to be obtained should 
cover désirable inventions, and the mine owners of that country could 
be induced to believe it ; but thé cost of the manufacture of the plant 
and of its transportation and setting up somewhere in the vast terri- 
tory of the Transvaal, even if we accept the estimate of the défend- 
ant, would furnish no proper criterion of the value of the plant at the 
place of delivery. 

The difificulty with the case is the utter absence of testimony prov- 
ing loss. The plaintifif did not upon default of the défendant furnish 
itself with such a plant. There is no évidence of the value of that 
which it is claimed was given for the plant. There is no évidence 
of loss sustained. The expected profits which were to arise from 
the sale of the right to the inventions when patents should be issued 
are purely spéculative, uncertain, and no standard can be furnished 
by which to measure them. In such a case as the présent, where 
the damages resulting are so purely spéculative, it is allowable to the 
parties contracting to liquidate damages in anticipation of the breach. 
Failing so to do, it is incumbent upon the party complaining of the 
breach to prove the resulting loss. There being no such proof hère, 
we find no error in the ruling of the court below. 

The judgment will be afifirmed. 
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In re J. 0. WINSHIP CO. 
(Circuit Court of Appeals, Seventh Circuit. January 6, 1903.) 

No. 924. 

L Bankruptcy — Claimant dp Pbopkrty — Éffect op Composition with 
Ckeditors. 

A corporation against wMch a pétition in Involuntary bankruptcy had 
been filed, on which a recelver was appointée!, effected a composition 
wlth its creditors, which was conflrmed by the court, and carried out, 
leaving in the custody of the court certain personal property, wbich wna 
in controTersy between the receiver and one clalmlng the same as a 
lessor of the corporation under a lease which the receiver claimed was void 
as against creditors under the state statute as a secret lien. No ad- 
judication of bankruptcy was made, or trustée appointed. Beld that, 
whatever the rights of the lessor petitioner, as against creditors, it was 
entitled to the property on the consummation of the composition, leav- 
ing no other claimant except the alleged bankrupt, which could not as- 
sert the rights of its creditors whose claims had been extinguished. 

2. Same— RiQHT To Propertv in Cdstody of Coubt — Procekdinqs to Dé- 
termine. 

The question of the rlght to property or funds in custodla legls Is oiie 
which the bankruptcy court may summarily détermine without the 
formality of technical pleadings. 

Appeal from the District Court of the United vStates for the North- 
ern District of IlHnois. 

A pétition in involuntary bankruptcy against the J. C. Winship Company. 
a corporation, was filed November 1, 1901, and on the same day a receiver 
was appointed, who took possession of the property of the iiankrupt, includ- 
ing three prlnting presses, the subject of contention hère. On November 7, 
1901, Walter Scott & Co., the présent appellant, petitioned the court that 
the receiver return to It the three prlnting presses which had been delivered 
by it into the possession of the J. 0. Winship Company under a lease between 
the petitioner and the bankrupt, dated August 1, 1899, by which they let 
and hired for use to the bankrupt the three prlnting presses mentioned for 
the term of 51 months, commencing October 25, 1899, and ending January 
25, 1904, upon the rental for the term stated of $10,100, which was the 
fuîl value of the presses at the time, and was payable in certain installments 
stated, and for which the notes of the lessee were taken; the rlght of the 
lessor being preserved, in case of default in payment of any of the install- 
ments, to re-enter into the possession of the prlnting presses, which were not 
to be removed by the lessee from its place of business without the written 
consent of the lessor. The lease provlded for surrender of the property at 
the end of tiie term, the presses to be Insured by the lessee, the policles be- 
ing payable to the lessor, and deposited with it. The lease provlded in terms 
that It was not to be, and in fact it was not, recorded. The return was de- 
manded upon a showlng of failure to pay certain installments of rent speci- 
fied in the lease. The recelver answered the pétition to the effect that the 
Instrument of lease was executed for the purpose of creating and preservlng 
a secret lien upon the property in favor of Walter Scott & Co. and in fraud 
of the creditors of the bankrupt; that the transaction was in fact a sale to 
the bankrupt; that the instrument of lease Is, in effect, a chattel mortgage, 
and void, and that the J. C. Winship Company had been In the open and 
notorious possession of the presses from the date of delivery to it. The 
matter of the intervening pétition was referred to a master, who heard testi- 
mony thereon, and reported on December 14, 1901, that the lease, so called, 
was given with a design on the part of the parties thereto to give a secret 
lien to the petitioner, which is not countenanced by the laws of the state of 
Illinois; that it was not a lease in fact, but was, in effect, a chattel mort- 
gage, and was void as to creditors. On December 14, 1901, the court en- 
tered an order overrullng the exceptions filed to the master's report; from 
which an appeal was taken by the petitioner to this court, where the appea 
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was dismissed as prématuré, the order overruUng the exceptions belng held 
to be interlocutory, and not final. Walter Scott & Co. v. Wilson (G. C. A.) 
115 Fed. 284, On December 4, 1901, the court entered an order In th.e bank- 
ruptcy proeeeding directing the recelver to advertlse for sale ail the right, 
title, and interest o£ the recelver in the assets of the bankrupt then in hls 
possession, the bids to be submitted to the court on the 14th of December 
following. l'he spécial master to whom was referred the matter of the bids 
and the sale thereunder, on December 16, 1901, reported the appraised value 
of the plant to be $18,180.01; that the tbree presses in controverse hère were 
Included in that appraisement; that the best bid which he had received was 
from one Frederick S. Hebard for the assets included in the appraisement, 
the sum of $15,500, $10,500 of which to be paid absolutely, and $4,500 to 
be deposlted wlth the recelver in payment of the three Scott presses in con- 
troversy, to be refunded by the recelver in the event the three presses should 
be determined on appeal not to be the property of the recelver; and be there- 
upon made sale to Hebard of the assets upon the terms stated, subject to 
the approval of the court. On December 16, 1901, the court conflrmed the 
sale as stated, and entered an order that If, upon final appeal, the prayer of 
the petltloner Walter Scott & Co. should be granted, the purchaser should 
return the three presses descrlbed in the pétition to the recelver, or to the 
trustée thereafter to be chosen, and the sum of $4,500 paid therefor should be 
returned to the purchaser, which sum was ordered to be held to await the 
détermination of such appeal by Walter Scott & Go. Afterward, on April 
22, 1902, a composition offéred by the bankrupt was accepted by a majority 
In number of its creditors whose claims had been allowed, and of such al- 
lowed daims, and the amount of money required by law to be deposlted was 
deposited as deslgnated by the judge of the court, and subject to his order, 
and It was decreed that the composition be conflrmed. The composition was 
carried Into effect, and the creditors whose claims had been flled and allowed 
were paid according to the terms of the composition; and on April 30, 1902, 
upon a showing to that effect, the bankruptcy court ordered that the clerk 
return the balance of the composition fund remalnlng in his hands to the 
bankrupt. On May 12, 1902, the court ordered that the $4,500 so held by the 
receiver be retained by hlm, and not paid over to the bankrupt. On the 13tb 
of May, 1902, thé mandate of this court dismissing the appeal of Walter 
Scott & Co. was flled in the bankruptcy court, and thereupon Walter Scott 
& Co. asked leave to file a supplemental pétition for an order vacating the 
order of December 14, 1901, ovèrruling the exceptions to the referee's report 
upon the original pétition, and for a rehearlng of the matter, upon the groimd 
that the bankrupt had coinpounded wlth his creditors wlth the approval of 
the court, and, they had been satisfied; , that certain of the f Unds paid in by 
the bankrupt to effect the composition had been brdèred returned to It; 
that the sale ,of the bankrupt's assets had not been consummated wlth respect 
to the printing presses clalmed by petltloner, and thât they were stlU subject 
to the order of the court; and that, as agalnst ail parties at présent Interested 
in the subjeet-matter, the petltloner was legally and equitably entltled to 
immédiate return of the possession and control of the property mentioned; 
and that nelther the receiver nor the bankrupt, as agalnst the petltloner, had 
any clalm whatever to the possession and control of the printing presses. On 
July 30, 1902, the court denied leave to file the supplemental pétition, over- 
ruled the pétition (or a rehearlng of the priginal order, and decreed the dis- 
mlssal of the original Intervening pétition. No adjudication of bankruptcy 
was made in tbe cause, and ùo trustée appointed, From the decree of July 
30, 1902, Walter Scott & Co. appeal to this court. 

James F. Hutchinson and John A. Henry, for appellant. 
Geo. H. Peaks, for appellee. 

Before JENKINS, GROSSCUP, and BAKER. Circuit Judges. 

JENKINS, Circuit Judge, after stating the facts, delivered the opin- 
ion of the court. 

The questions argued at the bar or suggested by the record are 
interesting, and of moment to the profession and to the administra* 
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tion of the bankruptcy law. Thèse are : (i) Whether the lease, so 
called, of the printing presses, can be impugned, and shown to be in 
effect but a chattel mortgage. (2) Whether, if to be considered a 
chattel mortgage, and voJd as to creditors for failure to record it, the 
transaction may be attacked by any one other than a purchaser in good 
faith or an exécution or attaching creditor. (3) Whether an adjudica- 
tion of bankruptcy is sueh a séquestration of the property of the bank- 
rupt that it clothes the trustée and gênerai creditors with the rights of 
exécution or attaching creditors or of a bona fide purchaser; and 
therein, incidentally, whether the trustée could avoid the instrument in 
favor of the gênerai creditors, or only of exécution or attaching credit- 
ors. (4) Whether the filing of a pétition in bankruptcy in the absence 
of adjudication and appointment of trustée works such séquestration, 
so that a receiver can assert the rights either of gênerai or of exécu- 
tion or attaching creditors. 

The considérations which constrain our judgment render unneces- 
sary, at this time, a détermination of the important questions sug- 
gested. The property in dispute passed to the possession of the re- 
ceiver. It is in custodia legis. The court, whether one of common 
law, of equity, of admiralty, or of bankruptcy, having such posses- 
sion, bas the right, and it is its duty, to restore that possession to 
whomsoever it lawfully belongs. No détermination of that question 
was made by the court below until this decree of July 30, 1902. Prior 
to that time a sale had been made by the receiver under the order of 
the court of the property of the alleged bankrupt, as recited in the 
statements of facts, which authorized the sale of "the right, title, 
and interest of the receiver" in the three printing presses, subject, 
however, to the final détermination by this court of their ownership. 
The purchaser bought with knowledge of the situation, and was care- 
fully protected against loss by provision in the order confirming 
the sale that he should return the presses if so directed, and receive 
from the court the amount of his bid, which was and is retained by 
the court. Prior, also, to this decree of July 30, 1902, the alleged 
bankrupt compounded with his creditors as provided by the act (30 
Stat. c. 541, § 12 [U. S. Comp. St. 1901, p. 3426]). The composi- 
tion was confirmed by the bankruptcy court, which act discharged 
the debts (30 Stat. c. 541, § 14c [U. S. Comp. St. 1901, p. 3427]), 
and ail creditors who had proved their claims received the amount 
to which they were entitled. There was then no one before the court 
but the receiver, the appellant, and the alleged bankrupt. The prop- 
erty remaining, with the exception of the three printing presses, or 
the amount bid therefor, had, by order of the court, been returned 
to the alleged bankrupt. The creditors had ceased to hâve any in- 
terest in the estate, and the question remaining for détermination 
by the court was with respect to the disposition by the receiver of the 
three printing presses, or the amount bid for them. Either the ap- 
pellant or the alleged bankrupt was entitled. The receiver had no 
interest. He was a mère care-taker. He had no title. "If in any 
sensé a trustée, he is trustée for the bankrupt, in whom is the title 
to the property until it passes by opération of law, as of the date of 
adjudication, to the trustée selected by the creditors." Bank v. 
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Blakey, 47 C. C. A. 43, 48, 107 Fed. 891. There was hère no ad- 
judication of bankruptcy, no passing of title by opération of law. 
The title remained in the alleged bankrupt, the possession of the 
property in the court. The contention hère for the possession of 
this property is manifestly between the appellant and the alleged 
bankrupt. Beyond ail controversy, as between thèse two parties the 
appellant is entitled to the property. The instrument in question, 
whether it be deemed a lease or a chattel mortgage, placed the title 
to the printing presses in the appellant. Assuming — ^but not deciding 
— that it could hâve been avoided by gênerai creditors, it was valid 
between the parties. It would be mockery of justice to say that the 
alleged bankrupt may claim through and in the right of creditors 
whose debts hâve been paid and discharged ; that he may avoid a 
transaction, valid as to himself but voidable as to creditors, in the 
right of nonexisting creditors. The court below proceeded upon 
the theory that the appellant could not avail itself of the fact of com- 
position with creditors, and is only entitled to be placed in the posi- 
tion it would hâve occupied had the decree dismissing the original 
pétition been entered at the time of the overruling of the exceptions 
to the master's report. Therein we think the court erred. Having 
this property in possession, with no claim upon it except that of the 
appellant and the alleged bankrupt, the question arose as to its dis- 
position by the court at the tirae the decree was actually entered ; 
not what the rights of the appellant might hâve been at the time of 
the report of the référée, when there were creditors before the court. 
The question is not one of technical pleading. It is one concerning 
the disposition of property in custodia legis, taken for the benefît of 
creditors, and which it was no longer necessary to hold for them. 
It is a question whether the alleged bankrupt, having compounded 
with its other creditors, should be permitted to assert their rights 
to enable it to defraud the appellant out of property held under an 
instrument valid as between the parties thereto. It is a matter to be 
determined by a summary showing of the situation, and no techni- 
cality should be permitted to intervene to prevent a just détermina- 
tion of that question. The court of bankruptcy is a court of equity. 
It should hâve acted sua sponte, the facts being manifest upon its 
record. If formality was essentiaî, the supplemental intervening péti- 
tion of the appellant setting forth the facts apparent upon the record 
should hâve been allowed to be filed, and should hâve been effectuai 
to prevent the entry of the final decree dismissing the original inter- 
vening pétition. 

It is suggested by the receiver that the appellant could not déter- 
mine the lease after default by the lessee, and be entitled to take pos- 
session of the property without a tender of the notes representing 
the rental for the presses. If this be matter of which the receiver 
can avail himself, it is sufTicient to say that by the composition the 
debt represented by the notes is discharged, or, if otherwise, that 
the court below, in carrying into efïect the mandate of this court, 
can, as a condition of the return of the printing presses to the appel- 
lant, require the surrender of such of the notes as in amount are in 
excess of the rental accrued and accruing to the date of the final 
decree to be rendered in pursuance of the mandate. 
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The decree is reversed, and the cause is remanded, with a direction 
to the court below to enter a decree, at the élection of the appellant, 
that thé three printing presses be returned to it, and that the $4,5CX3 
in the registry of the court be returned to the bidder at the sale ; or 
that the appellant, if it shall elect to confirai the sale, be paid the 



WILMINGTON STEAMBOAT CO. t. WALKEB et nx. 
(Circuit Court of Appeals, Ttiird Olrcuit February 2, 190a) 

No. 40. 

1. CABBIBBS-rACTIOir I>OB InJDRT TO PaSSBNGERB— QUESTIONS VOB JUBT. 

In an action for the Personal injury of a passenger on défendant'» 
steamboat, due to à failure of a part of the boafs machlnery to operate, 
where it was shown that certain nuts were loose, and needed. fréquent 
attention, and the évidence as a whole presented a substantlal question 
as to whether, if they had been properly examined before the disaster, it 
nilght not hâve been avolded, the question of defendant's négligence 
was properly submitted to tlie jury. 

In Error to the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

John H. Backes and A. E. Peterson, for plaintiflf in error. 
Eugène Raymond, for défendants in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. This writ of error has brought up the 
record in an action by the défendants in error, Andrew C. Walker and 
Martha Walker, his wife, against the plaintif! in error, the Wilmington 
Steamboat Company, to recover for personal injuries sustained by 
Martha Walker while she was a passenger on a steamboat operated 
by the said steamboat corapany, and for losses and expansés sufïered 
and incurred by Andrew C. Walker in conséquence thereof. The 
court below was requested to instruct the jury to find for the défend- 
ant, and the only spécification which seems to be insisted upon or 
which merits considération is to the effect that the learned judge 
erred in refusing that request. 

It was conclusively shown that Mrs. Walker was a passenger on the 
steamboat, and that the accident which occasioned her injury was 
caused by the failure of a part of its machinery to operate ; and there- 
upon the burden was cast upon the défendant to prove that this failure 
was not due to any lack of due care on its part. That this burden was 
not sustained to the satisfaction of the jury is shown by its gênerai 
verdict, and also by its spécial findings. But the verdict is not review- 
able hère, and therefore that considérable portion of the plaintifï's 
brief which invokes our considération of the weight or prépondérance 
of the évidence is not pertinently directed. The true and only ques- 
tion now for décision is, was there any évidence upon which the ver- 
dict which was rendered could reasonably hâve been founded? And 
upon that question we hâve no doubt. It was testified by the defend- 
ant's engineer that the immédiate cause of the accident was the failure 
120 F.— 7 



9j^; . , , ,. . ,, ,, . 120 FBDBRAIji, BJpiÇOBTBR. , ,. 

of Jthe por^ rçyersing cylinder torevej-se the pprt.jÇn^îne, and the only 
pçïnt uppn" vfhïçh theré coiild hàye b^^n ,or wâs any réàrçôtiiroversy 
wàs as to wnétlier this failure. of thé 'çylinder ^o àçt as it slibiild hâve 
acted did or dià not resuit from a condition wliich cOul'd 'havè been 
foreseen, and oughtto hâve, been prenrentçd. The'thèory bf the de^; 
fendant was that the difïiculty ardse frdm a émail pieté of rùbbér pack^^ 
ing having become lodged in a certain valve, and that this was a latent 
and hidden source of mischief, which could not hâve been provided 
against. There was. spme testimony tending to support this theory, 
but the engineer hîmséîf stàted that a certain jam nut had been slack, 
and that'sîith nuts*neédèd to be examined once or twice a day ; 'and the 
évidence as a whole presented a ,S!ubstantial question as to whether, if 
they had been properly examined beifore the happening of the disaster, 
it.might, not hâve beëft avoided. That questionv was certainly for 
decision by the jury, and t^^'^^or^ was, of course, rightly rèferred to it. 
The judgment is afïknred. t,\ 



MDLUGAN Y. UNIÏED STATES. 
(iDîrcult Court Of Appeals, Biighth Circuit. PébW^ary 2, 190S.) 

,, No. 1,638. 

1. Cbiminai. Law— Variance. ', /,, 

The fact that a persoil belongà to both the class Speclfled In an Indlct- 
ment and to another daes doéa iBot constituté a f a^ y^tlance between 
pleadlng and proof . 
a.. BBLiiiN«t LiQUOR TO ;Air, ijjpiAN Allottbb OH Patentî:,b. is an Offense. 

The sale of Ilqtlor to an Indlan who has an allotiiient or patent io land 
•whlch the TJnlted States hblds In trust for hlm undet' the act of March 
2, 1886 (25 Stat c; 405, t il, p. SW.), is a public offeiâe under the act of 
.' January 30, 189T (29 Stat c. 109, p. 506). 
(SyUabUB by the Court.) :.! 

In Error to the District Court bf the United $tates for th»» District 
of Kansas. ' 

Alfred L. Redden, Edwin D. McKeever, and Richard F. Hayden, 
for plaintiff in error. 
J. S. Dean, for défendant in error. 

Before GALtiWEtL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge., The act of Con^resspf January 30, 
1897 (29 Stat. c. 109, p. 506), provides that any përson who shall sell any 
malt, spirituQus, or vinous liquor "to any Indiah to whdnl allotment 
of land has been made while the title to the samç shâll be held in trust 
by the Government, or to any Indian a wàrd bf the Government under 
the charge of any Indian superintendent or' agent, or any Indian, in- 
cluding mixed, bloods, over whpni the Government through its de- 
partments exercises guardianship," ghall be punisfied by imprisonment 
for not less than 60 days and by a fine bf not léss than $100. The 
plaintiflf in error, Edward MulHgari, )vas ihdicted and convicted under 
thïp act of selling liquors to one Pat ÏCb-Shuck, "being," as the indict- 
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ment déclares, "then and there an Indian, and a member of the prairie 
band of Pottawatomie Indians, and a ward of the Government, under 
the charge of W. R. Honnell, an Indian agent." The proof was that 
Pat Ko-Shuck was an Indian of the prairie band of Pottawatomie 
Indians, and a ward of the Government, under the charge of W. R. 
Honnell, an Indian agent, and that he was also an Indian to whom an 
allotment of land had been made the title to which was held in trust 
by the Government under the act of March 2, 1889 (25 Stat. c. 405, 
§ II, p. 891). 

The plaintifif in error assails the judgment of conviction on two 
grounds : (i) That there was a variance between the pleading and the 
proof ; and (2) that the sale of liquors to an Indian who has received 
an allotment and become a citizen is not an offense. 

It is insisted that there is a variance, between the pleading and the 
proof because the statute déclares that it shall be an offense to sell 
liquors (i) "to any Indian to whom allotment of land has been made 
while the title to the same shall be held in trust by the Government," 
or (2) "to any Indian a ward of the Government under charge of an 
Indian superintendent or agent," and the indictment charged that Pat 
Ko-Shuck, to whom the liquor was sold, was an Indian of the latter 
class, when the proof showed that he belonged to both classes. But 
this constitutes no variance. The purpose of an indictment is to in- 
form the défendant of the of5fense with which he is charged. The 
charge in this pleading did not fail to accomplish this purpose. It 
truthfully described the Indian to whom the liquor was sold, and the 
proof perfectly corresponded with the allégation. A variance is an 
essential différence between the pleading. and the proof. There was 
no such différence between the charge in the indictment and the évi- 
dence in this case. The fact that the Indian fell in two classes of per- 
sons to whom the plaintiff in error was prohibited from selling liquor 
in no way reUeved him from his liability for selling it to him as a 
member of the class described in the indictment and in the statute. 

The second objection to this conviction is that under the act of Feb- 
ruary 8,. 1887 (24 Stat. 388), the Indian became a citizen of the United 
States when he received his allotment and patent under the act of 
March 2, 1889 (25 Stat. c. 405, § 11, p. 891), and that it was not in the 
power of Congress by the act of 1897 to prohibit the sale of liquor to 
him, and thus to deprive him of one of the privilèges and immunities 
of citizenship. The question hère presented was thoughtfuUy con- 
sidered by this court in Farrell v. United States, iio Fed. 942, 49 
C. C. A. 183, where it was held that the privilège of buying whisky 
at ail times and in ail places is not one of the rights, privilèges, or 
immunities of citizenship within the meaning of the Constitution of 
the United States, and that the act of 1897, prohibiting the sale of 
liquor to Indian allottees or patentées while the United States holds 
the title to their lands in trust for them, is constitutional and valid. 
The argument of counsel for the plaintiff in error in this case présents 
nothing of importance which was not considered in that case, and we 
adhère to the conclusion there reached. 

The judgment below is aiïirmed. 
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In re BUTLKK. 

(District Court, N, D. Georgla. October 22, 1902.) 

No. 895. 

L Bankkuptct— ExEMPTioss— Allowance fkom Propertt not Paid for. 

A banknipt cannot be denled his rlght to clalm property as exempt 
nnder the laws o£ Georgla beeause the same bas not been paid for, 
where tbe clalm of the créditer bas not been reduced to judgment. and 
no steps hâve been taken to flx a lien on the property for the purchase 
money, except by asklng In the objections to the allowance of the ex- 
emption tbat such lien be establlshed. 

In Bankruptcy. On question çertified by référée. 

J. Z. Poster and E. P. Greeri, for objector. 
Mosley- & Weaver, for bankrupt. 

NEWMAN, District Judge. In this case G. D. Andersen, référée 
in bankruptcy, certifies to the court a case which is substantially 
as fôUows : The bankrupt was a merchant, and bought from a crédit- 
er, J. Regenstein, a bill of goods, a month or more before the com- 
mencement of the proceedings in bankruptcy. The bankrupt claimed 
the exemption allowed by the constitution and laws of Georgia out 
of the stock of goods, making an itemized list of the articles which he 
desired to hâve set apart by the trustée. Some of thèse items were 
identified by a représentative of the créditer, J. Regenstein, as goods 
sold by his firm to the bankrupt. Objection was then made to the 
allowance of the homestead on this ground. The créditer has simpiy 
an open account against the bankrupt, which has never been reduced 
to judgment. He proved his debt in bankruptcy. The créditer ob- 
jeCts te the exemption being set apart, so far as it embraces goods sold 
by him to the bankrupt. He has het taken eut an attachment for pur- 
chase money, or endeavored, through the bankruptcy proceedings, 
to fix sùch a lien on the goods identified. He objected originally to 
the allowance of the exemption in the goods sold by him on the ground 
that none of the purchase money had been paid, and asked that the 
goods be delivered to him. By amendment recently filed he claims 
that thé purchase money is due, and asks that hé be g^ven a purchase 
money lien, and that the exemption be denied. 

I think the référée correctly decided that no case was made which 
justifîed him in denying the exemption. In a: récent case (Graham v. 
Richersdn [Ga.] 42 S. E. 374) the suprême court of Georgia has 
decided this: "If there be no judgment and exécution, the question 
whether or noé the exemption is subject for the purchase money cannot 
arise,"— citing Hoskins v. Wall, y'] N. G. 249. : 

It is unnecessary to décide whether in a proceeding in bankruptcy 
a person selling goods to the bankrupt, and who has purchase money 
due him on pïirt of thë stock, can,'fey some suitable proceeding, estab- 
lish a lien for purchase money analogous to an ordinary attachmeînt in 
the State court for purchase money. No such proceeding was at- 
tempted in this case. Ail that was donc was by amendment to the ob- 
jections to the allowance of the exemption in which it is said that the 
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puichase money is due, and asking that a lien be set up. It is not 
under oath, and is made by way of objection to the allowance of the 
exemption, and is, to my mind, not sufficient, even if it cornes in time, 
which is doubtful, and even if such a lien can be established in bank- 
ruptcy at ail, which is not determined. 
The action of the referee is approved. 



In re STONB. 

(Circuit Court, N. D. Georgia, N. W. D. Jnne 7, 1902.) 

1. Fedehat, Courts— Habbas Cokpus— Dischargb of Statb Prisoner. 

It is the settled rule that a fédéral court wlU not discharge a prisoner 
convicted in a state court, by writ of habeas corpus, on the ground that 
his conviction was in violation of the constitution of the United States, 
except in cases of emergency vyhere some spécial reasou exista, but will 
leave him to prosecute hls remedy by wrlt of error. 

On Pétition for Writ of Habeas Corpus. 

R. T. Wright, for petitioner. 

J. S. James, for respondent. 

NEV/MAN, District Judge. The petitioner in this case must bc 
remanded to the custody of the state court. He was convicted in 
the state court for the offense of peddling without a license, and on 
conviction he was sentenced to pay a fine of $25, or be imprisoned 
for three months. He asks to be discharged on habeas corpus, be- 
cause his conviction was in violation of the Interstate commerce clause 
of the constitution of the United States. 

The last case decided by the suprême court of the United States 
(Minnesota v. Brundage, 180 U. S. 499, 21 Sup. Ct. 455, 45 L. Ed. 
640), as well as the preceding cases on the subject, cited in the opin- 
ion, are absolutely controlling in this matter. The rule on the sub- 
ject stated in the case of Minnesota v. Brundage, which is but a 
reaffirmance of many former décisions, is this: 

"But the power of the fédéral court upon habeas corpus to discharge one 
held In custody by state offlcers or tribunals in violation of the constitution 
of the TTnited States ought not to be exerclsed in every case immediately upon 
application being made for the writ. Except in cases of emergency, such as 
are above defined, the applicant shonid be required to exhaust snch remédies 
as the state gives to test the que.stion of the legality, under the constitution 
of the United States, of his détention in custody." 

In a former case of Markuson v. Boucher, 175 U. S. 184, 20 Sup. 
Ct. 76, 44 L. Ed. 124, the syllabus is: 

"It is again held that Judgments of the state courts in criminal cases 
should not be reviewed by fédéral courts through writs of habeas corpus, but 
the proper remedy in such case, when it is clalmed that some right under the 
constitution of the United States bas beeo denied the person convicted, is by 
viTit of error." 

It is thereupon ordered that the petitioner, A. S. Stone, be remanded 
to the custody of the sherifï of Polk county. 

f 1. See Habeas Corpus, vol. 25, Cent DIg. § 44. 

.Turisdiction of fédéral courts in habeas corpus proceedings. see note to In 
re Huse, 25 G. C. A. 4. 
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UNION PAO. B. 00. V. RUBF et al. 

(Circuit Court, D. Nebraska. November 8, 1902.) 

No. 36. 

L Injunction— Labor Strikb— Acts of VioIiBncb and Intimidation. 

The action of labor organizations whose members are engaged lu a 
Btrike, In undertaking to prevent the employer from carrying on its busi- 
ness by preventlng other men from enterlng or remalning in its service 
by assaulting them or intlmidatlng them by means of picketing, or by 
threatening them or their familles to such an estent that sueh employés 
are afrald to go to or from their place of work, Is an Illégal Invasion of 
botb the property rlghta of the employer and the personal rights of its 
workmen, which a court of equlty will enjoln where there is no adéquate 
remedy at law. 

t. Kamb— Protecting Right of Contract. 

The law upholds and will protect the right of freedom of contract be- 
tween employer and employé; thé right of every person or corporation to 
hlre and discbarge men at pleasure, subject to llability for damages for 
breach of contract, and the right of every man to work or to quit work 
at his pleasure, subject to the same llability, maklng no distinction be- 
tween union and nonunion workmen. 

8. Same — Pioketing. 

Picketing by a labor organization whose members are engaged In a 
strike. In and of itself, where properly conducted, is lawful; but when 
accompanied by violence, or any manner of coereion or Intimidation, to 
preyept others from ientering or remalning In the service of their em- 
ployer, It Is unlawf ul. , 

4. Same— EquiTT Jorisdiqtion — Violation of Ckiminal Law. 

That asfeâults committed and threats of violence made by strikers may 
be subject to punishment under the criminal laws does not deprive a 
court of equlty of jurisdiction to enjoln their contlnuance, when necessary 
to proteict the complainant's property or business from civil injury. 

6. Same— AcTS: of Labor Unions— Liability of Membsrs. 

Wheré a. labor organization whose members are engaged ta a strike 
Institutes a systeiti of picketing around the works of the former em- 
ployer, which results In acts of violence, and the use of threats and abu- 
sive language toward those worklng for such employer, some of such 
acts being commltted by the plckéts and others by their sympathizers, 
the effect of which, tis Intended, Is to Intimidate some of those against 
whom they are directed, and to pfévent them from continuing in the 
employment, ail members wbo fiartlclpate to the establishment and 
maintenance of such plcket, as well as those who personally partlclpate 
ta the unlawful acts, must be held chàrgeable wlth the results which 
expérience has shown almost universally foUow the maintenance of such 
System. Nor can such responsibility be escaped by merely instructlng 
the pickets that they shall not commit any such unlawful acts, where 
the offlcers and members know that they are In fact commltted, and 
take no steps to punish the guilty persons, or to discontinue the picketing, 
or even to exclude such persons from further service as pickets. 

6. Same — Illégal Acts— Evidence Considbred. 

Complainant, a railroad company, engaged in carrying Interstate com- 
merce and the mails, malntained a machine shopfor the repalr of Its 
engines, cars, and equlpmèht A number of workmen, in différent 
branches of service In such shop, Including some of défendants, engaged 
ta a strike, and left the employment The organizations or unions to 
which the strikers severally belongçd, acting in concert, instltuted a 
System of picketing around the shop, and in the viclnity of its entrances, 
which was malntained for two months,- and until the commencement of 

Kl. See Injunction, vol. 27, Cent. Dig. §§? 174, 175, 177. 
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tbe suit to enjoln tbe same. During that time upwards of 20 assaults 
■were made upon persons workîng In the shop, In obe Instance resulting 
In the death of the person assaulted within a very few minutes. Threats 
and abusive language accompanied the assaults and were also used to- 
ward other workmen. The wives of some workmen were notified that 
thelr husbands would be Injured if they did not quit work, and threats 
were made that they had been or would be phot<^raphed for future 
identification. As a conséquence several of complalnant's employés quit 
work, and it was oompeUed to keep and board others on Its premlses, 
and to maintain guards to protect Its property. Some of the assaults 
were commltted by strikers, others by sympathizers, and others by per- 
sons not Identlfled. There was no évidence that any action was taken 
by elther of the unions dlsapproving of the unlawful acts of its members, 
but, on the contrary, one striker, shown tb hâve Instigated and par- 
tlcipated in a number of the assaults, was subsequently placed In charge 
of the plckets as captain. Beld, that such facts established an unlawful 
conspiracy, and entitled complainant to an injunction agalnst such de- 
fendants as were members of the unions which instituted and main- 
tained the pickets, and such others as were shovro to hâve participated 
In any of the unlawful acts of violence or Intimidation. 
7. Samb— Parties Namkd in Dborkb— DisMrssAL as to Innocent Défendants. 
A court wUl not include, in its decree awarding an injunction agalnst 
unlawful acts of striking employés of complalnant and others acting 
with them, the names of défendants who were not in complainanf s em- 
ploy, and are not shown by the évidence to hâve participated In, or to 
bave alded, abetted, or counseled, any of the unlawful acts complained 
of, but as.to them the suit wIU be dismlssed, although they will be held 
chargeable with knowledge of the terms of the injunction and bound by 
the same. 

In Equity. Suit for injunction. 

John N. Baldwin and Edson Rich, for complainant. 
C. J. Smyth and E. P. Smith, for défendants. 

Before MUNGER and McPHERSON, District Judges. 

McPHERSON, District Judge. This is a bill in equity brought 
against the défendants asking that they be enjoined from in any 
manner interfering with complainant's property, its business, or with 
its employés. The complainant is a corporation qf the state of Utah. 
The défendants are ail citizens of the state of Nebraska, excepting 
three, one of whom is a citizen of Wyoming, one of IlHnois, and one 
of the state of Ohio. But, thèse three having entered a gênerai 
appearance, the court must enter such decree as the pleadings and évi- 
dence require. The complainant is engaged in the opération of a 
railway extending from in lowa, through Nebraska, with Unes ex- 
tending in or through five other states. 

The material allégations of the bill are that at Omaha the com- 
plainant for many years has maintained shops for the repair of its 
engines, cars, and equipment. To keep said shops going, as well as 
the road, it is now, and for a long time has been, necessary to em- 
ploy in said shops various classes of employés, such as boiler makers, 
blacksmiths, machinists, car repairers, car wheelmen," painters, help- 
ers, and others. In June, 1902, or about that date, a large num- 
ber of the boiler makers, machinists, and blacksmiths, theretofore in 
the employ of the company at its various shops, went out on what 
is commonly called a "strike." Thereupon it became necessary to 
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employ others to take the places of those on a "strike" to do the 
work in the shops as aforesaid. That the défendants, comprising in 
part the parties formerly at work in the shops in Omaha, together 
with others, since going out on said strike, hâve carried on a Sys- 
tem ôf attack on complainant, and upon the parties at work in the 
shops, which attacks hâve been so persistent that the company has 
been compelled to employ guards at its own expense, endeavoring 
to protect its property and its employés in the shops. It is also 
alleged that the défendants, with others, hâve conspired to intimidate 
and terrorize those now in the service in the shops, to prevent them 
from working, and thereby prevent the motive power from being 
kept in condition to perform sufficient service, and particularly pre- 
vent the engines from feeing repaired, so that the company cannot get 
its freight, passenger, and mail trains over the road as required for 
proper and efficient service. And, to intimidate and terrorize the 
employés, a picket Une is estabUshed at and near the said shops. 
Those now in its employment are cursed and reviled, and ail man- 
ner of indécent languageis hurled at them. The wives and children 
of the présent shopmen are subjeçted to indécent language, and are 
threatened with bodily harm to those still in the shops at work. The 
pickets will follow the workmen as they leave the shops, and assault 
and knock down those now at work. Thèse and other indecencies 
and brutalities are charged against those now on the strike and 
confederates towards those who seek to work in the shops, but they 
need not now be stated more in détail. But it is alleged that many 
of the employés hâve been so terrorized that they hâve quit work, 
and that the compaiiy has not only been put to great, and otherwise 
unnecessary, expense on account thereof, but that complainant's 
trains carrying freight and passengers, and particularly trains carry- 
ing the United States mails and interstate business, hâve been im- 
peded and delayed, and its business hampered, damaged, and its 
service materially interfered with-; and it is alleged that thèse things 
are to continue, as threatened by défendants and their confederates. 

A restraiiiing order as prayed was issued. The case was set down 
for hearing at an early day, as to whether a temporary injunction 
should issue. It was then ordered that the évidence should be taken 
before examiners, the same to be taken in shorthand and then tran- 
scribed. Ail this has been donc, and the case fully argtied. 

The impression seems to prevail among many men, otherwise in- 
formed, that the issuance of injunctions is confîned to the fédéral 
courts, while the state courts do not recognize "government by in- 
junction" as it is termed. There is no other fallacy so generally enter- 
tained by a reading people, and occasionally by lawyers. But if ail 
cases similar to this were presented with the high purpose that has 
been displayed by counsel on both» sides in the case at bar we would 
hâve but little denunciation of the courts, and hear less about "gov- 
ernment by injunction." Although counsel hâve so nearly agreed 
as to what the law is, thereby making substantial controverted ques- 
tions in the case at bar questions of fact, it is incumbent upMDn us 
to each state both the law and the facts of the case as we under- 
stand them. 
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And this duty is the more obligatory because counsel hâve agreed 
that this hearing shall resuit in a final decree. The right to the great 
writ of injunction is precisely the same in the fédéral court as in 
the State court. But this court, before it can exercise jurisdiction, 
must hâve a case between parties of diverse citizenship, or this court 
must hâve a case presenting a "fédéral question." À fédéral ques- 
tion is presented in this case, because of the allégations that it is 
the purpose of défendants to impair the powers of the complainant to 
serve the public in carrying interstate commerce and in carrying the 
United States mail. And in both instances the amount involved must 
be in excess of $2,000. But under the stipulations of the parties, 
and the undisputed évidence, this court takes jurisdiction on both 
grounds, and, the jurisdictional amount being involved, the question 
of how this case should be considered, and how decided, is precisely 
the same, whether in one court or another. 

The following are some of the cases by the fédéral judges on the 
circuit in which the writ of injunction has been issued, some in cases 
of physical violence to employés, some in cases of injury to property, 
and others were cases of intimidation to and terrorizing of employés, 
but without actual physical violence, and some of the cases were those 
of habeas corpus, where the only £uestion was as to the power to hâve 
issued the injunction. Toledo, A. A. & N. M. Ry. Co. v. Pennsyl- 
vania Co. (C. C.) 54 Fed. 730, 19 L. R. A. 387, by Judge Taft ; 
Cœur D'Alêne Consol. & Min. Co. v. Miners' Union of Wardner 
(C. G.) 51 Fed. 260, 19 L. R. A. 382, by Judge Beatty; U. S. v. 
Elliott (C. C.) 64 Fed. 27, by Judge Phillips ; Casey v. Typographical 
Union (C. C.) 45 Fed. 135, 12 h. R. A. 193, by Judge Sage ; Amer- 
ican Steel & Wire Co. v. Wire Drawers' & Die Makers' Unions 
Nos. I and 3 (C. C.) 90 Fed. 608, by Judge Hanunond; U. S. v. 
Sweeney (C. C.) 95 Fed. 434, by Judge Rogers; Otis Steel Co. v. 
Local Union No. 218, of Cleveland, Ohio, of Iron Molders' Union 
of North America (C. C.) iio Fed. 698, by Judge Wing; Blindell v. 
Hagan (C. C.) 54 Fed. 40, by Judge Billings ; U. S. v. Workingmen's 
Amalgamated Council (C. C.) 54 Fed. 994, 26 L. R. A. 158, by Judge 
Billings; Elder v. Whitesides (C. C.) 72 Fed. 724, by Judge Par- 
lange; Wire Co. v. Murrav (C. C.) 80 Fed. 811, by Judge Sage; 
Mackall v. Ratchford (C. C.) 82 Fed. 41, by Judge Goff; Southern 
R. Co. V. Machinists' Local Union No. 14 (C. C.) m Fed. 49, by 
Judge Hammond; U. S. v. Haggerty (C. C.) 116 Fed. 510, by Judge 
Jackson; Allis Chalmers Co. v. Reliable Lôdge (C. C.) m Fed. 264, 
"by Judge Kohlsaat ; U. S. v. Weber (C. C.) 114 Fed. 950, by Judges 
S'imonton and McDowell ; U. S. v. Agler (C. C.) 62 Fed. 824, by 
Judge Baker; U. S. v. Kane (C. C.) 23 Fed. 748, by Judge Brewer; 
In re Reese (C. C.) 98 Fed. ^84, by Judge Thayer; Farmers' Loan 
& Trust Co. V. Northern Pac. R. Co. (C. C.) 60 Fed. 803, by Judge 
Jenkins. 

And the following are some of the décisions of the fédéral appel- 
late courts on the différent phases of injunctions against "strikers" 
and "boycotters" : Hopkins v. Ftave Co., 28 C. C. A. 99, 83 Fed. 
912, Eighth circuit appeals, Judge Caldwell dissenting; Arthur v. 
Oakes, 11 C. C. A. 209, 63 Fed. 310, 25 L. R. A. 414, Seventh cir- 
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cidtâFfpeaïs; Hagan v. BHndeUj 6 0. G. A. 86, 56 I^ed. 696, Fiîth 
circuit âppèale; In re Debs, 158 U. S. 564, 15 Sup. Ct. 900, 39 L. 
Ed. 1092; In re Reese, 47 C. C. A. 87, 107 Fed. 942. 

And the following are somé> of the décisions of the state courts 
involving like questions, and questions akin to them, although some 
of them were not injunction caises: Com. v. Shelton, 11 Va. Law 
J. 324 ; In re Crump's Case, 84 Va. 927^ 6 S. E. 620, 10 Am. St. Rep. 
895; State V. Glidden, 55 Conn. 46, 8 Atl. 890, 3 Am. St. Rep. 23; 
Sherry v. Perkins, 147 Mass. 212, 17 N. E. 307, 9 Am. St. Rep. 
689; Vegelahn v. Guntner, 167 Mass. 92, 44 N. E. 1077, 35 L. R. A. 
722, $7 Am. St. Rep. 443; Shoe Co. v. Saxey, 131 Mo. 212, 32 S. 
W. 1106; Beck V. Protective Union (Mich.) 77 N. W. 13, 42 L. R. 
A. 407, 74 Am. St. Rep. 421. 

In the Michigan case just cited a long list of state cases are cited. 
It is not necessary to set them forth again in détail, as the opinion 
in that casei gives them. See, also, Murdock v. Walker, 25 Atl. 492, 
152 Pâ. 595, 34 Am. St. Rep. 678; State v. Stewart, ^9 Vt. 273, 9 
Atl. 559, 59 Am. Rep. 710; State v. Dyer, 67 Vt. 690, 32 Atl. 814; 
Barr v. Trades Council, 30 Atl. 881, 53 N. J. Eq. m. 

The Eîiglish décisions are ail cited in the opinions in the foregoing 
cited cases, as are the text-books by Story, Eddy, Moses, Pomeroy, 
and others. 

I hâve cited thèse authèrities as being in part those which sustain 
the authority ând the duty to issue writs of injunction against violence 
to persbns,: against violence to property, against interférence to busi- 
ness, against intimidation, and against the rights of contract and 
liberty. Thèse authofities cannot be reviewed within the limits of 
an opinion of reasonable length; The rules tb be deduced, with but 
a single eiêception, cannot be in doubt, and the authorities are not in 
conflict. And it does not matter whether we turn to the English 
cases, of tô the fédéral cases decided on the circuit, to the décisions 
of the appellate courts of the United States, to the suprême courts 
of the several states, or to the text-books, old, or modem, we find 
a uniformity so remarkable as seldom to be found in other branches 
of our jurisprudence. They are' ail in favor of the rights of contract, 
of freedoiti', of the rights of property, and that no man or combina- 
tion of meA shall be allowed to interfère with another man, partner- 
ship; or corporation. The courts cannot hôpe to entirely foreclose 
discussion of thèse questions. But discussion is already nearly at an 
end by the ' courts, and by those having the slightest knowledge of 
jurisprudence. And capitalists ând employèrs of labor and employés 
alike must ùnderstand that they must go elsewhere than to the courts 
for other reéults. And if they cannot go with confidence to the 
courts it is Isecause they désire to go without conscience, and knowing 
they havé a controversy without ment. Many of the questions of 
economy are not yet settled. But some day, when parties cannot 
be prôvâîled upori to agrée, théir disputes will be adjudicated by a 
court of chancery in a way satisfactory to ail fair-minded men. If 
parties cannot agrée they must arbitrate by agreement, and if they 
will not arbitrate they must hâve compulsory arbitration. And com- 
pulsory arbitration is neither nlQre nor less than some proceeding, 
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in some judidal tribunal, cx>mpelling the party in the wrong to sub- 
mit to a decree of that which is fouhd to be for the right. 

Capital or labor may in one case or in another case dominate the 
other ; but in the end right and justice will dominate both, and what 
is right, and what is justice, will be decreed by a tribunal, by what- 
soever name, having chancery powers. The liberty of contract and 
property rights will not be destroyed, and labor will not be reduced 
to slavery, and the public will not be ridden down for want of a 
tribunal; and that tribunal may be called by one name or by an- 
other, and it may be presided over by a man called "judge," or a 
"chancellor," or an "arbitrator," but such a tribunal will hâve chan- 
cery powers, and with ail the powers developed by the growth of 
equity jurisprudence for the last 200 years, and the growth yet to 
come. 

The foregoing authorities are in point in the case at bar, although 
some of them are what are called "boycott" cases, and some "habeas 
corpus" cases, and some are strike cases with physical violence, and 
others "picketing" cases. 

As illustrative to them ail I shall call attention to a few of them. 
In AUis Chalmers Co. v. Reliable Lodge (C. C.) m Fed. 264, it was 
said by Judge Kohlsaat : 

"Where labor organizations whose members are engagea In a strike under- 
take to prevent the employer from carrying on its business by preventing 
other men from remalning in or entering Its service, by systematically main- 
tainlng plckets around and about the entrances to its premises, virtually 
placing them in a state of siège, and it is shown that strlkers and others In- 
cited by them hâve commltted assaults upon workmen employed thereln, and 
bave employed threats and intimidation against such workmen to such an 
estent that the latter do not dare to leave their works through f ear of bodlly 
tnjury, and their employer Is compelled to provide board and lodging for 
them withln the premises, and other workmen are from the same reason pre- 
vented from entering its employment, to its irréparable Injury, such state of 
facts clearly Justifies the conclusion that the défendant organizatlon and its 
members hâve not eonflned themselves to lawful methods of persuasion and 
argument, and they are engaged In a eonsplracy to stop the business of the 
employer by intimidation and violence, which entitles the employer to pro- 
tection by Injunctlon against and continuance of such unlawful acts." 

In the American Steel & Wire Co. v. Wire Drawers' & Die 
Makers' Unions Nos. i and 3 (C. C.) go Fed. 608-614, the défense 
was that, if there was no violence by the strikers, then the writ of in- 
junction should not issue. But the court disposed of that by show- 
ing that there can be intimidation of those who want to work, by 
strikers, in many ways other than by assaults. The mère fact that 
the shops are picketed can only be intended for intimidation. 

The fact that a Une of pickets is immediately in front of the shops, 
or a few blocks away, is a différence of degree only, Judge Ham- 
mond in the case just cited said : 

"The whole fallacy of the défense against thls biU and the proof offered 
to sustain it lies In a convenlent appréhension or a necessary misunderstand- 
ing of the character of that force or violence which ail agrée Is not permitted 
In the conduct of a strike. It seems to be the Idea of the défendants that it 
consists entirely of physical battery and assaults, and that if thèse appear 
in the proof, and they can be justifled, as they might be, on a crlminal in- 
dietment or In a police court, that ends the objection, and the justiûed as- 



108 120 FEDERAL REPORTER. 

sanlts and batteries will not support an Injunctlon. The tmtb Is tbat tba 
most potentlal and unlawfal force or violence may exlst wlthout lifting a 
flnger agalnst any man or uttering a word of threat against bim. The véry 
plan of campaign adopted hère was the most substantial exhibition of foi'ce, 
by always keeping near the mill large bodies of men, massed and controlled 
by the leaders, so as to be used for obstruction if required. A willing wire 
worker, but a timld man, would be deterred by the mère knowledge of that 
fact from going to the mill when be deslred to go, or had agreed to go, or, 
being already at work, feared to return througb the streets where the meu 
were congregated, or, having started, would turn back, fearing the trouble that 
might corne of the attempt Such a force would be violence, within the pro- 
hibition of the law; and its exhibition should be enjolned, as vioiatlng the 
property rlghts of the plalntififs In the streets, thelr llberty of contractlng for 
substituted labor, and the liberty of the substitutes to work if they wished 
to accept the lowered wages, and to pass through the streets to their work." 

In the case of U. S. v. Elliott (C. C.) 64 Fed. 27-31, it was said 
by Judge Phillips: 

"It Is argued by counsel for défendants that courts of equlty will not in- 
terpose by injunction to prevent the commission of an act which, when done, 
would be a crime penally punishable. Thls Is an 'old saw.' It Is a gênerai 
rule of equlty jurisprudence that courts of chancery wlU not interpose where 
there is adéquate remedy at law, nor will they ordlnarily interpose to prevent 
the commission of a crime. A well and long established exception to thls rule 
is that where parties threaten to commit a criminal offense which, If executed 
agalnst private property, would destroy it, and occasion irréparable injury 
to the owner, and especially where such destruction would occasion a mul- 
tlpliclty of solts to redress the wrong if committed, courts of equlty may Inter- 
pose by Injunctlon to restraln the threatened injury. The law, it does seem 
to me, would be very imperfect, and Indeed Impotent, If a number of irre- 
sponslble men could conspire and confédérale together to destroy my prop- 
erty, to démolish or burn down my house, that I should be remitted alone to 
the criminal statutes for their prosecution after my property was destroyed. 
It certalniy présents a case that most strongly appeals to the strong arm 
of a court of èquity to reach forth to prevent great Injury and loss, as the 
only means of conservlng the rlghts of private property. It is now a well- 
recognlzed office of a court of equlty to conserve and préserve the rights of 
private property in advance of its inolestatlon and appropriation, where, from 
tiie peculiar circumstances, the retaeûy at law might be of doubtful resti- 
tution." 

In the case of Barr V. Tràdes Counsel, 53 N. J. Eq. loi-iii, 30 
Atl. 881, 884, it was said: 

, "No unprejudiced person at thls day wlshes to place any obstacle in the 
way of labor o^ganizatlons çonduç^ing; their opérations within lawf ul limits. 
It Is unfortunâte that, desplté the Warning and counsel of accredited leaders, 
the reckless and revengeful among the members, with the vicions and lawless 
always to be f ound among the Idlei so' of ten take advantage of labor démon- 
strations to commit acts of violence against- persons and property, and thus 
weaken the sympathy of the public with the system. Yet every one must 
acknowledge that organlzation bas aceompUshed much in the pàst for the 
beneflt of the wbrklngman, and recbgnlsse its possibilitles to secure to hlm, in 
the future, the enjoyment of oJKher privilèges. But, while engaged In this 
laudable purpose, those who give direction to affairs should not attèmpt to 
secure thelr ends by Infringin^ the lawful rights of others. When they are 
accused of so dolng, It is the' province of the courts, when the question la 
properly presented, to dèfifle ànd protect the rights of those brought; within 
thelr jurlsdiction. In discharging thls duty, judges càn bnly décide • on, es- 
tablished mies, and are not empôwered to create rights or initiale new powers 
or privilègeé; That Is â législative, not a Judicial, function. It w&uld seëm 
to be unnecessary to state such elementary truths weré it not that bthér views 
appear to bè entertalned by some;" 
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Littleton v. Fritz, 65 lowa, 488, 22 N. W. 641, 54 Am. Rep. 19, 
was decided in the year 1885 by the suprême court of that state. It 
was a case relating to the sale of intoxicating liquors. Statutes were 
in force in lowa making it a crime to sell intoxicating liquors, or 
to keep them for sale, even though no sales were made. Such par- 
ties were indictable, and subject to a fine of $1,000. In addition to 
the fines imposed on conviction under indictment, the statute pro- 
vides for a writ of injunction in an action in equity, by any citizen of 
the county, whether such person can show any injury or not. And 
for every violation of the injunction there should be imposed a fine 
of not less than $500 nor more than $1,000, or by imprisonment in 
the county jail not more than six months, or by both fine and im- 
prisonment, in the discrétion of the court. The lowa constitution 
provides "that the right of trial by jury shall remain inviolate." 
Article i, § 9. In the case just cited it was urged by eminent counsel 
that the statute was unconstitutional, in that the défendant could 
not be deprived of his liberty, and suflfer long imprisonment, except- 
ing after conviction by a jury. But the lowa suprême court brushed 
away such cobweb arguments, and showed by argument, and by a 
long list of authorities, both English and American, that courts of 
equity from time immémorial restrained the doing of wrongful acts ; 
and the fair and conservative and the great state of lowa has been 
"governed by injunction," to the dismay of no one but law-breakers. 

In the case of Shoe Co. v. Saxey, 131 Mo. 212, 32 S. W. 1106, 
the suprême court of that state, in the year 1895, in terms most 
unmistakable pronounced the law of cases hke the one at bar. It was 
a "strike case." Parties desired to work and were at work for the 
shoe Company. Other parties had been at work, but went out on 
a "strike." T?he strikers and others concluded that, to coerce the 
company, they would picket the shops ; would intimidate the frail, 
the timid, and those who were Opposed to violence, of those who 
dared to remain with the company, and thereby earn a liveHhood for 
themselves and familles. The contention in that case was made, 
and it usually is made in ail thèse cases, that défendants cannot be 
enjoined by the writ of itijunction, in an action in equity, from doing- 
unlawful acts, or from committing crimes ; and in that case the 
strikers most earnestly contended that they would hâve the right to 
trial by jury. The suprême court of Missouri in deciding the case 
adopted this language, which should be followed by ail who imagine 
that the way to redress their own grievances, supposed or real, is to 
tyrannize over others, including those who hâve never donc them 
wrong: 

"Equltj wlU;not Interfère -wtien there Is an adéquate remedy at law. But 
what remedy does the law alïord and what would be adéquate to the plain- 
tlff's Injury? How would their damages be estlmated? How compensated? 
The defendant'éleamed counsel cites Us to the criminal statutes, but how 
will that remedy the plaintlff's Injury? A criminal prosecution does not pro- 
pose to remedy a private wrong. And, even if there was a statute givlng a 
légal remedy to plaintiff, it, would not oust the equity jurisdietion. The légal 
remedy that closes the door of a court of equity is a common-law remedy. 
Where equity had jurisdietion beeausè the common law affords no adéquate 
remedy, thftt jurisdietion is not àffected by a statute providlng a légal remedy. 
WTiat a humillating thought it would be if thèse défendants were really at- 
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temptlng to do what the. amended pétition charges, and -what thelr demurrer 
coHfessèé; thàt Is, to des'troy the business of thèse plaintlffs,' and to force the 
elght oip nine hiindred merii women, boys, and girls, who are eamlng their 
Uvings In plaintiff's employ, to qult thelr work agalnst thehr will, and yet 
there Is no law in the lai^d to protect thepi! The injunction In this case does 
ïiot hlnder the défendants dolng anythlng that they clalm they hâve the rlght 
to do. They are free méû, and havô the right to quit the employ of plaintifCs 
wheneTer they see fit to dc( 60, and no one can prevent them; and -whether 
thelr aot of qulttlag Is wlse or tinwlse, Just or unjust, It Is nobody's business 
but their own. , Aijd they haye a right to use falr persuasion to induce othêrs 
to Join them in their qulttlng. But -when falr persuasion is exhausted they 
hâve no/rlght to resort to force or threats of violence. The Islw -wHI protect 
thelr freedom and thelr rights, but it wlll not permit them to destroy the 
freedom and rights of others. The same law whieh guaranties the défendants 
in thelr jrlght tq quit the employment of the plaintifCs at thelr own will and 
pleasure also guaranties the other employas the right to remain at thelr will 
and pleasure. Thèse défendants are thelr own masters, but they are not the 
masters of other employés; and not only are they not the masters of the 
other employés, but they are not even thelr guardians. There Is a maxim 
of our law to the efCect thàt one may exercise his own right as he pleases, 
provlded that he does not thereby grèvent another exerclslng hls right as he 
pleases. This maxim or rule of law cornes nearer than any other rule in our 
law to the Golden Èule of divine authority: "That which you woUld hâve 
another do unto you, do ye even so unto them.' Whllst the strict enforce- 
ment of the Golden Kule Is beyond the mandate of a human tribunal, yet 
courts of equlty, by injunction, do restraln men who are so disposed from 
exerclslng their own rights as to destroy the rights of others." 

It is claimed by some that the Missouri suprême court has recently 
overruled or modified the foregoing opinion. But it is not so. That 
court did recently refuse to enjoin libelous publications, on the 
ground that the constitution of the state gives freedom to the press, 
holding the publisher liable for an abuse thereof, — a very différent 
question from that decided in the case of Shoe Co. v. Saxey. 

That ail agreements cannot be regarded as valid contracts is con- 
ceded by ail. They may be tainted with corruption, or an immorality, 
and the courts will not enforce them or give damages for their 
breach. Other agreements in conflict with good government, or of 
a Sound and wise public poUcy, will not be enforced. There are 
others which if carried out would or might impair the health of 
the public, or of an individual, and will not be enforced, and législa- 
tion against such a contract, will be upheld. Such a case was that of 
Holden v. Hardy, 169- U. S. 366-380, 18 Sup. Ct. 383, 42 L. Ed. 
780. 

Contracts for personal labor will not be enforced, and the laborer 
can terminate his contract at will-, being responsible only in damages 
for not fulfilling his contract. If this were not so, then a person 
could sell himself into servitude for a period of years, or even for 
life, and in whole or in part lose dominion over himself ; and this is 
so abhorrent that courts will not recognize such contracts. The only 
exception I knowto this is in ca^e pf a seamàn, where cargoes and 
liyes are en4angeredby the périls of the seas. , 

The suprême court recently held in Robertson v. Baldwin, 165 U. 
S. 275, 17 Sup. Ct. 326, 41 L. Ed. 715, that, if a seaman makes a 
contract for his Personal services for a definitej'btit.réàsonable, time, 
he can bè cperced into carrying it Put, iand can be àrrestei^ and de- 
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tained in prison for a violation of his contract. But the force of 
that opinion is, in my judgment, much weakened by the dissenting 
opinion. 

But there are two cases absolutely binding upon this court on 
every important phase of the case at bar. The one is the case of 
In re Debs, 158 U. S. 564, 15 Sup. Ct. 900, 39 L. Ed. 1092. The 
language of Judge Brewer is so pertinent, so apt, and so strong 
that, though often quoted, it is worthy of répétition in full. It is 
so full of patriotism and good sensé, and with the principles of our 
government, and of good government, that it is commended to ail 
pessimists and those who believe this country is going wrong. Space 
forbids its répétition hère. But those who believe in the powers 
of our government, and that those powers are for the good of ail, 
and that those powers are executed by the différent agencies, among 
which are the courts, find much comfort in reading this opinion, 
unanimously concurred in, by the suprême court of the United States ; 
and those who are predetermined to believe in the hérésies of force, 
and intimidation, and violence, and a reign of terror, will regret the 
promulgation of that opinion. 

The other case is that of Hopkins v. Stave Co., decided by the 
circuit court of appeals for this circuit, and reported in 28 C. C. A. 
99, 83 Fed. 912. The décisions of that court being binding upon 
this court, if there were no other authority it is our duty to follow 
it. Judge Thayer, in the course of the opinion, said : 

"Whlle the courts hâve invariably upheld the rlght of Indlvlduals to form 
labor organlzations for the protection of the Interests of the laboring classes, 
and hâve denled the power to enjoin the members of such associations from 
withdrawing peaceably from any service, either singly or In a body, even 
where such withârawal tnvolves a breach of contract (Arthur v. Oakes, 11 
C. C. A. 209, =63 Fed. 310, 25 L. R. A. 414), yet they bave generally condemned 
those combinatlons usually termed 'boycotts,' which are formed for the pur- 
pose of Interfering, otherwise than by lawful compétition, wlth the business 
affaire of others, and deprivlng them, by means of threats and intimidation, 
of the rlght to conduct the business in which they happen to be engaged ac- 
cording to the dictâtes of their own judgments. The rlght of an indlvldual 
to carry on hls business as he sees fit, and to use such Implements or pro- 
cesses of manufacture as he desires to use, provided he follows a lawful 
avocatlon, and conducts It In a lawful manner, Is entitled to as much con- 
sidération as his other personal flghts; and the law should afCord protection 
against the efforts of powerful combinatlons to rob him of that rlght and 
coerce *ls will by Intimldatlng his customers and destroying his patronage. 
A consplracy to compel a manufacturer to abandon the use of a valuable In- 
vention bears no resemblance to a combina tlon among laborers to wlthdraw 
from a given employment as a means of obtalning better pay. Pgrsons en- 
gaged In any service hâve the power, wlth which a court of equlty will not 
Interfère by Injunctlon, to abandon that service, either singly or In a body, 
If the wages pald or the conditions of employment are not satlsfactory, but 
they hâve np rlght to dlctate to an employer what kind of implements he 
shall use or whom he sball employ. Many courts of the highest character and 
abillty hâve held that a combination such as the one In question is admitted 
to bave been is an unlawful consplracy, at common law, and that an action 
will lie to recover the damages which one has sustalned as a direct resuit of 
Buch consplracy; also that a suit In equlty may be malntained to preyent the 
persons concerned In such a combination from carrying the same Into eflect 
when the damages would be Irréparable, or when such a proceedlng ia, ueces- 
sary to prevent a multiplicity of sults." 
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Judgfc Gaîdwèll diesented. But he dissented not so much that he 
did not agreè to theabove statements by Judge Thayer as to the law, 
but rather he did not believe the facts warranted an injunction. 
: The constitution of the United States provides: "In ail criminal 
prosecutions the accused shall enjoy the right to a speedy and public 
trial." Amend. art. 6. And by another provision: "In suits at 
common law, where the, value in the controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved." Amend. art. 
7. And the constitution of the state of Nebraska (article i, § 6), the 
same as in lowa, provides that "the right of trial by jury shall remain 
inviolate." ; : 

By reason of thèse and similar constitutional provisions, there has 
been within the last few years a great deal of infiammatory public 
speech and literature, àll proclaiming that in no proceeding other than 
by jury trial can any person be subjected to a fine or imprisonment ; 
and it is no wonder that so many persons hâve been deceived, and 
made to believe that the courts are usurping authority in dealing 
by injunction with those who interfère with the rights of others. If 
any case, English or American, fédéral or state, could be found up- 
holding such a claim, it could be said to be debatable. But no such 
case exists. , When thèse constitutions were adopted courts of equity 
existed, and equity jurisprudence was recognized. And as plain as 
are thèse constitutional provisions, they are continuously misunder- 
stood, because they are not cofrectly read. The provision above 
quoted from the United States constitution does not say that in ail 
cases the right of trial by jury shall exist. But in the one case it 
shall exist in ail criminal prosectitions, and in the other the right 
of trial by jury in common-law actions shall be preserved. 

In the Nebraska constitution (article i, § 6) the provision is "the 
right of trial by jury shall remain inviolate." In neither case is the 
right to be enlargéd. In the one case it shall be preserved, and in 
the other reijiain, as it was. And whether to be preserved or remain 
as at commpfl law, or as of the date of the adoption of the con- 
stitutional provisions, is not now material. But the cases cited hâve 
to ail lawyers and ail courts forever put thèse matters at rest. 

Ail the cases are in hartnony with no single exception save and 
excepting on one point not involyèd in this case; and that is, some 
qî the courts hpld that if the act complained of were donc i>y one 
person only, and such act of itself would not be unlawful, then 
similar aCts donc in concert by many would not be unlawful. And 
this seems to me to be thfe reasonable holding.; I cannot upder- 
staiud how twolawful acts, or the lawful act by each of two persons, 
can make an unlawful act, any more than I can believe that two 
ciphers can make a unit. And Judge Holmes, now of the suprême 
çdurt, is often ^cited as givîng eicpression ta the, correct rule in his 
dissenting opipiôns in the Massachusetts case hereinbefore referred 
to, and excerpts irom his opinions are often found. But aside from the 
partial quotatiorisfrom his opinions, and aside from the one exception 
stated, strikers guilty ofthreats, violence, or intimidation by pickéts 
or othèrwise cari find no comfort by reading in its entirety his dissent 
in the case of Vegelahn v. Guntner. And in line with tliat part of the 
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dissent of Judge Holmes, referred to, is the bill now pending in con- 
gress, whidi has already passed the house, commonly called the "Hoar 
Bill," with which I agrée, as already being the law. 

The fifth amendment to the constitution of the United States pro- 
vides that "no person shall be deprived, of life, liberty or property 
without due process of law"; thereby meaning that neither congress 
nor any other governmental agency shall ever deprive any person 
of either liberty or property excepting by due process of law. And 
the fourteenth amendment to the constitution of the United States 
provides that "no state shall deprive any person of life, liberty or 
property without due process of law ; nor deny to any person within 
its jurisdiction the equal protection of the laws." And the word 
"person" means also a corporation, as many times decided by the 
United States suprême court. 

And that one's business is his or its property is likewise elementary, 
and is çonceded by ail. And that liberty means the right to do 
as he pleases, when he interfères with the rights of no other person, 
and the right to make contracts with ail persons upon ail subjects- 
matter, save and excepting with référence to immoral and unlawful 
matters, is also çonceded by ail who know anything of the proposi- 
tions. And as to what the rights of property mean, and of what 
liberty of contract consists, of ail that has been written upon thèse 
ail-important and most vital questions there is no paper of greater 
ability, evidencing more learning, than the very récent opinion of the 
suprême court of Wisconsin in the case of State v. Kreutzberg, 90 
N. W. 1098. 

I believe, and that without a doubt, that, in so far as propositions 
are involved in this case, the law is as follows : 

(i) The défendants acted within their right when they went out 
on a strike. Whether with good cause, or without any cause or rea- 
son, they had the right to quit work for the Union Pacific Railroad 
Company, and their reasons for quitting work were reasons they need 
not give to any one. And that they ail went out in a body, by agree- 
ment or preconcerted arrangement, does not militate against them 
or afïect this case in any way. 

(2) Such rights are reciprocal, and the company had the right to 
discharge any or ail of the défendants, with or without cause, and 
it cannot be inquired into as to what the cause was. 

(3) It is immaterial whether the défendants are not now in the 
service of the company because of a strike or a lockout. 

(4) The défendants hâve the right to combine and work together 
in whatsoever way they believe will increase their earnings, shorten 
their hours, lessen their labor, or better their condition, and it is for 
them, and they only, to say whether they will work by the day or by 
pièce work. AU such is part of their liberty. And they can so con- 
clude as individuals, or as organizations, or as unions. 

(5) And the right is also reciprocal. The railroad company has the 
right torhave its work donc by the premium or pièce System, without 
molestation or, interférence by défendants or others. This is liberty 
for the company, and the çopipany alone has the right to détermine 
as to tbatmatter. 

120 F.— 8 



($)"Wîïé^"i.lïe défendants went on à. ètfikè, or wh<ài' pkôut'on a 
Jôtflcouf; thiëirfelâtiohs with the conijiany were at an èndï theywere 
no longer , employés of the company ; and the places they Once oc- 
cupieH' itt tlié Shops were no longèi' tHeir plates, and' -riever can be 
again, exdfepting by mutual agreement bètween the défendants and 
the compàhy. 

(7) Nd one of the defeildants can be cOmpelled by any law, or 
by any'ordèr of any court, to again work for the company on any 
terms Or undgr any conditions. 

(8) The cfem|jany cannot be 'Compelled to empldy again any of 
défendants; dr any other person, by tthy laVv, or by any order of any 
court,, on ahy, terms, or under any Cûriditions. 

(9) Eïch, ail, and every of the foregoing matters betwèen the com- 
pany and the défendants are preçisely the 'sàme, whçther applied to 
the coihpatly or to the deif bridants; ■ ■ 

(10) The cûttipany bas the right td èmploy others to take the 
places once fiUedby défendants; and in employing others the de- 
fendants are not' to be consulted, iand it is of no lawful concern 
to them, ahd they can make nO lawful complaint by reason there- 
pf. And it makes no dififeirehce whether feuch new employés are citi- 
zens of Omaha or of some other city or statç. A citizen of Chicago, 
or from any state in the Union, has the same rights as to work in 
Omaha as hâs'à- citizen df Omaha, 

(11) Défendants hâve the right td argue dr discuss with the neW 
■employés the question wh'ether the new employés Should work for 
the company. They hâve the right to persuade them if they can. 
But 'in presfenting thé mattfer they haVe 'tid right to use force or vio- 
lence. They hâve no rig-ht td teri-oriie dr intimidate the new em- 
ployés. "Thé nèvv^' employés hâve the tight to cdriie ând go as they 
please, without îeâr dr moléstation, and wîthoht béing compelled to 
discuss this or any other question, and' Without béing guarded or 
pîdketed; and-;'^ériâjstenf 'and continued and objectionable persuasion 
by numbers is of itsèlf intimidating,' and'riot allowable. 

(12) Picketi'fig in proximity to the shops Or elsewhere on the 
streçts of the city, if in fact it annoys or intimidâtes thé new employés, 
is hot alîdwâbl'e. The strèets are fdi" public use, and the new em- 
'pldyé hàs the samé right, neither- moré nor less, to gO back and 
forth, freely and- Without molestatîoh, and without being harassed 
by Sd-calièd afgiihientS, an^ without b'eirig picketed, aS has a défend- 
ant or other person. In short, the rights of ail parties are one ând 
the'Sâme. ■'■ •■ ■,; . ^ :' 

It femains "to examine the eviderice, and ascertain whether any of 
the foregoing matters and things and rightS' ' hâve been trampléd 
tipdn by the défendants, and, if so, by whotri; atid who are responsable. 

The coniplàinârtt, with its thousands of riiiles of railroad, has shops 
at various placée; ànd a large one ât Omahà, whére much wdrk is 
ddne on its cars, «ngineS, and other applîances. Most of the défend- 
ants were employési in the Omaha shops. About May 12, 1902, 
certain ,shopimen,throUgh comitiittees, presènted to the company 
what they ^laîrtied were grievances. Conférences were held, but with- 
out resuit. About that time the company determined to carry on 
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the work in îts shops, and pay by the pièce or by premium. The 
argument for the company is, I assume to be, that ail employés 
would get at least a minimum price per day. And those of expé- 
rience, and the sober and industrious, and skilled and rapid, would 
get such additional price as might thus be earned by the pièce or 
premium', thereby giving récognition to merit and efficiency, while 
those who were without expérience, and not sober, and not indus- 
trious, and not rapid, and the laggard, would get the minimum only 
per day. 

On the other hand, I assume that the strikers make the argument 
that it is better that the less capable and less efficient, as well as the 
best, be paid the same sum per day, and that labor would thereby 
be elevated, and be for the comraon good of laboring men. But 
it resulted, as some say in a strike, and as others call it a lockout. 
Notices were given and posted by the company that the outgoing 
employés must retum at once to their work. They did not return, 
but from that time on they ail continued on the strike, and the strike 
is still on. The company employed many new men for the shops, 
some of them citizens of Omaha, and some from other states, to take 
the places once occupied by the strikers. The strikers hâve almost 
daily had meetings in a hall. A System of pickets from their own 
number was organized. Thèse pickets were officered by captains and 
lieutenants, to place the pickets and command them. Thèse pickets 
were sometimes placed singly, but generally in squads. They were 
placed in dose proximity to the shops, and' more particularly at the 
gâtes leading to the shops. Sometimes they would be on the streets 
some blocks away from the gâtes, but at points where it was known 
the présent employés must, or probably would, pass. 

The ofEcers of the pickets gave orders that fhe pickets must reason 
and argue with the new men, and those refusing to go on the strike, 
and try and persuade them that they were fighting labor, and in 
working for the company they were in hostility to the interests of 
the laboring men, and that they ought to quit. The défendants' posi- 
tion is, as they admit in évidence, that, if they could take from the 
company ail men from the shops, the engines would not be repaired, 
and that the motive power would be destroyed. Such is their avowed 
purpose. Then the company would either be compelled to cease 
carrying passengers, freights, and mail, or, if it continued in business, 
would be compelled to re-employ the strikers on the terms named by 
the strikers. 

The question oî fact in this case is this: Hâve the methods to 
destroy the motive power of the company been by argument and per- 
suasion and by peaceable methods ? If so, the writ of injunction, un- 
der the law as evidenced by the authorities cited, should be denied. 
Or hâve the methods to destroy the motive power of the company 
been attended with assaults and violence and intimidations and terror- 
izing? It is undisputed that, so far as known at least, the orders 
of the lodges, and by the officers, were to use none but peaceful 
methods, by argument and persuasion. Directions were given that ail 
pickets must not drink liquor, and to whoUy refrain from ail improper 
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conduct, under penalties of discipline, including fines. The. évidence 
shows that many of défendants are peaceable and orderly meri, and 
that many of them in person hâve committed no assaults, nor hâve 
they been guilty of any acts of violence or intimidation. And many 
of défendants named in the bill, in my judgment, should not be named 
in the permanent injunction to be issued herein, for the reason there 
is no évidence to warrant such holding against them. It is con- 
tended that the writ should issue, even though the évidence is meager 
or wholly lacking. And statements to that effect can be found 
in some of the cases of the fédéral trial courts ; "that the writ of in- 
junction can do no harm to a law-abidirig man, even though not war- 
ranted by the évidence." I do not so believe. I would resist such 
an application for two reasons. (i) I should not be mulcted in the 
costs. (2) I should not be humiliated by having an injunction run 
against me, when there is no évidence that I hâve donc, or, so far 
as the évidence shows, am not Hkely to do, any of the thing^ com- 
plained of, and am not acquiescing, by silence or otherwise, in what 
my co-laborers, or meri in a class of which I belong, are doing. 
There must either be évidence against such parties, or the évidence 
must show that such parties belong to the class or to the organization 
of thôse to be enjoined. 

Certain parties, to be mentioned in the decree, will be dismissed 
from the case. But they will be held to hâve knowledge of this 
opinion and of the decree herein. And those in any way related in 
a business way to the other defendàtlts ; those who are servants, 
agents, or employés of the défendants who are enjoined ; and those 
who are fellows or companions of défendants, who âré strikers, — are 
and will be bound by. the writ of injunction îssued herein, to the 
same extent and as fully as if named in the writ. In re Reese, 47 
C. C. A. 87, 107 Fed. 942; Ex parte Lerihoh, 166 U. S. 548, 17 Sup. 
Ct. 658, 41 L. Ed. iiio. And any action by those dismissed frôm 
the case, as well as ail ôthers, in any' way in conflict or in violation of 
the writ. of injtjtiction, will subject thenîselves to the same penalties 
as though they were named in thé writ of injunction. So that the 
order of injunction hei;ein will no|: ,ipclude by nàme those against 
whom there is rto evitjerlGé, yet thé writ will 'ihclude, in efïect, ail 
those who qUit the compàny's service', and are enga^ed in the striké, 
with the purposé of compelling the Company to rê-employ th^nj by 
attempting to impair the motive power of thé Company or otherwise 
cripple its service. In other words, the class of men will be cpntrolled 
by. the' injunction, an,d thé; class of méh àbove ' alhidéd ' to will not 
violate the writ, exceptin^'attheif{i,eril. ' ''.' 

And thë''^rit'bf' injunction will bé read by ail in thé light of this 
opinion. Sorfié'dî the défendants, as the évidence ghows, hâve been 
guilty of most inexcusable bflf'enses, and some ôf conduct the most 
outrageoùs and tjrutal, in c^rfyihg on the g-énerâî' design of destroy- 
ihg the motiye 'pbwer of thé road by prevertting 'f^ repair or replace- 
ment. In's.orrie instances thosé giiilty of piisconduct and întimida- 
tibn and térforizing and '6'rutalities wère hot .identifiedi and it cannot 
be said that aîl were' done' by thé strikers, because part of it was 
donc by sympathizers. 
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Mu-ch of the intimidation was by language so low and coarse 
and brutal and vulgar and obscène that no one of the counsel in this 
case would excuse me if I were to repeat it. Suffice it to say that 
never before hâve I been compelled to read anything so villainously 
vulgar and obscène as in this case. And this vulgarity was invariably 
prefixed with the most exécrable oaths. More than this cannot be 
said as to the language of intimidation, unless I should recite the 
language itself. The évidence is in the record of the case, anfl can 
be read by those who désire to do so. This language was used by 
a limited number of défendants, and invariably, or at least generally 
so, in the présence of part of the other défendants. Some of the 
pickets at times were under the influence of liquor. But it is a fact 
to be regretted that, of the many acts of drunkenness, vile language, 
and assaults, not in a single instance, so far as the évidence shows, 
was a party thus guilty informed against before the municipal au- 
thoritie? by any striker, or was he subjected to any kind of disci- 
pline by the lodges or ofïicers of the strikers. It is one thing to 
advise peace and good order and gentlemanly conduct. But talking 
about and advising peace and good order and gentlemanly conduct, 
and then taking no action against violence and drunkenness and as- 
saults and blackguardism and profanity, to me do not square them- 
selves. 

Many of défendants were witnesses in their own behalf, and 
they testified to the orders as to the way the strike should be con- 
ducted, and that they, with few exceptions, saw no violence, and 
heard no improper language. Others, not of the strikers, testified 
that they saw and heard nothing wrong. Some of those who did 
see acts of violence mitigate them, and in some cases justify them. 
And in some few instances the assaults as alleged hâve been dis- 
proved. And in some cases where acts of violence were testified to 
by apparently crédible witnesses they were not even denied by those 
of défendants charged to be guilty. And of the many things, in- 
cluding murder, charged and established, a great many are referred 
to as "scraps," "mixups," and "fights." 

Before the strike the employés in the shops were in no way guard- 
ed. There were watchmen to keep ofif trespassers, but not to protect 
the employés. The watchmen hâve been more than doubled in num- 
ber, and some are now armed. Before the strike they were not armed. 
Before the strike every employé boarded at his own home or the 
boarding house of his own choice. Since the strike the greater part 
of the employés hâve felt compelled to eat and sleep and remàin 
inside the shops. For that purpose the Company has been compelled 
to fit ont and maintain at great expense thèse inside boarding houses, 
so that the men can éat and sleep without: molestation. A large 
number of cooks are employed by the Company to serve in the im- 
provised kitchens of the shops. For the men, or many of tbe men, 
who desired to leave the shops and go into the city durine non- 
working hours, guards hâve been employed to accompany them, and 
protect them from harm, and which at times were unsuccessful efïorts. 
Sometimes men in the city called on policemen to act as escorts 
back to the shops. For that they are called cowards, forgetful that 
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it is not always the ooward, but generally the lawrabiding man, that 
seeks protection. Many employés hâve been assaulted: Michael 
Gronin, who recognized four strikers as his assailants. Cronin bas 
been a résident of Omaha for nearly 40 years. Fred Wyss was struck 
iri the head, hit with a club, and kicked in the head when down. 
Henry Guinotte was struck in the eye, knocked down, struck twice 
more, kicked in head, and laid up two weeks. L. Frank was struck 
on tiré head and ran away. Came back later, and was struck again, 
and was laid up 14 days, his face swollen and discolored. He identi- 
fied a striker by the name of Richilieu, who figures in more assaults 
and indecencies than any other one man. It is a marvel that so far 
he bas kept eut of the penitentiary. Another man was assaulted, his 
spectacles broken. One of the strikers pulled something from uuder 
his- coat, struck the man, and knocked him down. He vomited as 
a resuit of his injuries, and was blpody. The spectacles were ex- 
hibited to us in court. The frames were twisted out of shape, one 
glass fractured, and the other gone. Another man was surrounded 
by strikers, who tore open the bundle of clothing he had, and went 
through his pockets. Another man was kicked by a striker. Upon 
another occasion men inside the shop were stoned from the outside. 
A Mr. Sweeney was assaulted by strikers headed by Richilieu. Upon 
another occasion he was again assaulted and struck in the face. There 
are 10 other assaults, some less severe and some more severe than 
those abdve mentioned. And they were ail committed since the com- 
mencement of the "picketing." In most instances the assailants were 
recognized as pickets, and in many cases the particular individual or 
individuals were recognized, and in a large number of cases no dé- 
niai madeby évidence. Bad as is the foregoing, it is not ail, Threats 
were made by pickets towards the men employed. Vile names were 
applied to them. The very common salutation was that of "you 
scab," and generally prefixèd with profanity and vulgarity as coarse 
as can corne from the tongue. The same man Cronin was told that 
it would be made disagreeable for him, and that his wife would be 
made a widow. Buckley had his life threatened if he went inside 
the gâtes to the shops. Another man was warned to not go to 
the shops again, and was told that he would be thrown into the 
river if he did. A lady wanted to go into the shops to see her hus- 
band, but was denîed the privilège, and was driven back by the 
pickets. Another lady was called on at her house by a man, and 
was told her husband must quit work, saying he knew the rules of 
the strikers, and that she would fînd out what would be done. An- 
other man was cursed in the présence of his mother> and was told 
that he must either stay inside or out of the shops. Men were 
stopped on the streets^ and compelled to listen to arguments by 
"persuasion" as to whether they were doing right in taking the 
places of the strikers. There are many instances in addition to the 
foregoing wherein threats were made if they did not cease to work. 
Vulgarity such as I hâve attempted to describe without reciting it was 
used on a very great number of occasions. A Mrs. Albertson, wife 
of an employé, received à letter by due course of mail, of which the 
following is à copy : 
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"Omaha Lodge, No. 31, Omaha, Nebraska. 

"International Association of Machlnlsts. 

"Omaha Lodge No. 31. 

"Office o'f Eecording Secretary, Postofflce Box 702. 

"Omaha, Nebraska, August llth, 1902. 
"Mrs. B. P. Albertson — ^Dear Madam: It bas come to tbe notice of thls 
body that your husband bas taken a striker's place at Columbus, Nebraska, 
in the Union PaclSc penltentlary. He bas only left the car twlce to come 
up town, and then in the company of guards. We hope you -wlll see the 
humiliatlng position it places you in, for yonr husband will be recognized 
wherever he goes from the picture and description whieh we take of every 
scab in the employ of the Company. It wlll be very humlliating for you, if 
you should be on the Street with him, to hâve him pointed out as a scab. 
You hâve the right to demand the honor and esteem promised at the marriage 
altar, and we hope you wlll see the justice of our appeal. and bring ail pos- 
sible pressure to bear upon him, and sate him ffom the scorn and hatred 
of his fellows. 

"Very respectfully, George Smith, Président 

"George Lamb, Secretary." 

The writing of this letter or the signatures were not established, 
and for that reason was objected to. But the astounding fact exists 
that one of the men whose name purports to be signed to the letter 
was called as a witness for défendants, and he made no déniai of 
this letter. By reason of the letter, the lady begged her husband to 
quit work. 

Three instances were testified to in which the pickets searched the 
employés, when to ayoid trouble they denied' their occupation, to 
ascertain if they carried pass books or time checks, and in another 
instance such évidence was demanded. Emplojrés were photographed 
by kodaks, with the remark "we can identify you now." 

More than a dozen of the pickets were identified. In other cases 
they were identified as strikers or pickets. In other cases the assail- 
ants and violators of the rules of decency were not known. But no 
man who has read the I,i86 pages of évidence which I hâve read can 
hâve the slightest dpubt but that thèse assaults, and thèse acts of 
violence, and thèse thfeats, and thèse blasphemous denunciations 
would not hâve occurred but for this picketing. Many of the de- 
fendants took no part in them, being honorable men. No doubt 
whatever is there in my mind but that a gréât many of the de- 
fendants depfecate it. But deprecation ought to be accompanied by 
words Of denunciation. But both deprecation and denunciation ought 
to be accompanied by some affirmative acts to stop it, or at least 
to eut loose from sùch nièn. 

Picketing, as evidenced by the facts in this case, is wrong, and 
cannot be countenanced by law-àbiding inen, ând such picketing can- 
not but bé condemned by atiy court. As said before, the rights and 
duties and obligations of eniployer and employé are reciprocal and 
the sâme in rèquiring faîr treatriient. And, if ohe unfairly treats the 
other, such other cannot retaliate by sdme other unlawful act. Sup- 
pose the company would ar m ail of its employés in the shops, and 
with 'thé guards would go to assaulting and threatening and villify- 
ing and îritimidating the pickets; would any self-respeçting man in- 
dorséit? ' Would We not then surely hâve a reign of terror in Omaha? 
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Suppose the company would place pickets in front>of the résidences- 
of the strikers, and on the streets they pass, to and irom their homes ^ 
would any one indorse it? Omaha, I assume, has an efficient police 
force of the usual number. The chief of police testifies that the com- 
pany asked him . for a détail of 25 policemen for protection. But 
I5"was ailhe could furnish- But after this the pickets were stationed 
over the streets farther away, and the policemen and guards did not, 
because they could not, brîng thèse things to an end. Thèse pickets 
by tiirn, or àllotment, were on the streets, and in front of the shops, 
during and generally until II o'clock at night, but never later, until 
the occasion now to be mentioned. 

On Monday morning, September 15, 1902, the restraining order 
hereih wsis signed. Two days prior, ôr on the ttiorning of Saturday, 
Septéii5{)ëi' I3th, it was ordered that, pickets be and remain ail night 
at their accustomed places. Why this was ordered has not been 
made to appear. Nothing unusual in the shops or in relation to the 
strike had occûrred. No one believes that the great body of strikers 
anticipated coming events. But the order for picketing ail of that 
Saturday, hight was made. A few minutes after midnight two men 
by the nanjes of Caldw^ll and Bail, Yforkrhen, were returning to the 
shops for the night, where they were lodged and boarded. At the 
intersection of Cass and Twelfth streets, which was a block from 
the gâtes to the shops, and a less distance from the company's tracks, 
was an ejectric Hght. Men could be easily identified. As Caldwell 
and BaJl approached the ppint named they saw live or six men. Most 
of them they reçognized as strikers. Bail believed there was to be 
trouble, but Caldwell thought not. The pickets stopped them, and 
asked them where they were going. Caldwell said, "To the shops." 
Then Caldwell said, "I tell you, boys, we don't want any trouble. 
Now, I just corne last Thursday, and as soon as I get money enough 
I will go back tp Chicago." Immediately Caldwell was struck in 
the jaw, knocking him into the ditch. Bail started to assist Caldwell, 
when two men jumped on him. He got loose; and started to run, and 
fell down, wheri, he was hit with a club. He finally got away, and 
threatened to shoot the assailants, liut ran away, and then he was 
stoned. After Caldwell was down; he was either struck or struck at 
with a club. Caldwell, got up, walked inside the gâtes, and in a few 
minutes was dead; murdered. This. generally is the évidence of 
Bail. George, L.; Perkins, a striker, testified that Bail and Caldwell 
were going to th^e shops. The pickets headed Bail and Caldwell off 
two or three times as they would turn from one side : of the street 
tp the other.; Hç says Caldwell said: "It i? just like this boys, we 
çome from New, York, without knowing there was a strike, and 
çur baggage is in' there, and I swpar to God that we will go in there 
and corne out tQmorrow and brjng our "baggage put with us." Cald- 
well was begging for his life. Hp had been in the shops, and was 
npt from New York,, He was , from Chicago. T^his witness says 
t^ere were fîve of them, in addition to Bail and Caldwell. , Some of 
the évidence is tp the eflfect that there were six. He says that this 
is ail that wias said. jfThen Caldwell was knocked into the ditch a îoot 
and a half ideep. The men présent were a? foljows: George. X,. 
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Perkins, a striker; Henry Spellman, a striker ;' John Spellman, not 
a striker, but a son of Michael Spellman ; R. (Jhadwick, a striker ; 
John McKenna, not a striker, but evidently a sympathizer. Bail 
says that Charles Pospisil, a striker, was présent. This Pospisil de- 
nied. It was John Spellman who knocked Caldwell into the ditch. 
Who struck Caldwell afterwards, the witnesses difïer. John Spellman 
at the time was working for an independent contracter, who had 
a contract for building for the railroad company. But he was not 
in the employ of the company. He without doubt was in sympathy 
vvith bis father, a striker, and his fellows. Be ail this as it may, 
Caldwell was murdered, and murdered because he wanted to work 
in a place vacated, and murdered as a resuit of picketing. John Spell- 
man is under arrest for the crime. 

The défendants claim to hâve the belief that physical violence 
alone is to be condemned. But ail persons know that intimidation 
by words, by menaces, by numbers, by position, and by many things 
is just as effective as by using clubs or brass knuckles or knives, 
Aggressive or daring employés would be deterred by none of the 
unlawful acts. But there are two classes of employés who are de- 
terred. One class is the frail and the timid. And they are entitled 
to protection. Another class, comprising the greater part of men of 
this country, the law-abiding peaceable men, those who do not en- 
gage in brawls, and who never fight excepting when driven to the 
wall They are entitled to the protection of the law, and the com- 
plainant has the right to hâve them protected. 

This "picketing" has been condemned by every court having the 
niatter under considération. It is a pretense for "persuasion," but is 
intended for intimidation. Gentlemen never seek to compel and force 
another to listen to the art of persuasion. To stop another on the 
Street, get in his road, follow him from one side of the street to an- 
other^ pursue him wherever he goes, stand in front of his rési- 
dence, is not persuasion. Intimidation cannot be defined. Neither 
can fraud be defined. But every person knows whether his acts are 
fraudulent, and he knows whether his acts are intimidating. And 
the courts, when the facts are presented, adjudge accordingly. And 
so in this case. And this court retains jurisdiction of this case, and, 
should the necessity require, will from time to time adjudge whether 
the acts of défendants, or any of them, are of an intimidating char- 
acter, and any man who respects the rights of others will hâve no 
fear of the resuit; and those, should there be any, who do not re- 
spect the rights of his fellow man, will be controlled by the injunc- 
tion. 

Are ail the foregoing facts, supplemented with the brutal murder, 
évidence of intimidation and terrorizing? If not, what can be? In 
some instances the employés were drunk and quarrelsome. But very 
few of the assaults were provoked or brought oh by the employés. 
It is the System of picketing that did it, and it is unlawful, and must 
be cnjoined. 

The restraining order prohibits the strikers from "following" the 
employés to their homes or on the streets. It is contended that one 
man has the right to walk on the streets in the same direction an- 
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other imnih-^^ing. ' But tbat \s not "foUowing," as every one under- 
stands wbat *'followiijg" means. No striker can fail to understand 
what it means. But, to avoid criticism, the injunction will be so 
worded as to be understood by ail. And the writ of permanent 
injunction will issue, and the unlawful picketing and the wrongîul 
interférence with the rights of others will be brought to an end. 

MUNGER, District Judge. Complainant în its bill allèges it is a 
corporation organized under the laws of Utfih, and a citizen of said 
State, and. engaged in the opération of a railroad in différent states 
of the Ulnioni. That in the opération of its road it is engaged in the 
carriage pf interstate commerce and the United vStates mail. That the 
respondent P. J. Conloh is a résident and citizen of the state of Ohio, 
the respondent George Mulberry is a résident and citizen of the 
State of Illinois, the respondent Thomas L. Wilson a résident and 
citizen, of the state pf Wyorning, and that each and ail of the other 
respondents are résidents and citizens of the state of Nebraska. 
That it is absolutely necessary and essential to enable it to conduct 
its operaticKis and carry on its business as a carrier of freight, pas- 
sengers, and the United States mail to maintain and operate its 
shops at Omaha, Neb. , Thaton or about July i, 1902, a large number 
of the boiler makers,. machinists, and blacksmiths theretoiore in its 
employ at its shops left its .service, . and , went out on, what is com- 
monly known as a "strilce." That thereupon it became and was 
essentially and vitally necessary that it should employ other boiler 
makers, machinists, blacksmiths, and mecl^anics tp carry on the neces- 
sary work at its shops. That the respondents, constituting a num- 
ber of said parties forraerly in its servicie, and others, soon after they 
went out upon said strilce, institut e,d and hâve ever since carried on 
a System of attack not only upon complainant, but also upon the 
parties employed Uy it in its shops atÔmaha. That ail the respond- 
ents conspiring, confederatîng, and colluding together for the pur- 
pose of destrpying, cpniplainani's property, and for the purpose 
of terrorizing and intimidating its employés, hâve been and are 
committing déprédations upon ànd invaded its property and premises, 
surrounded its cars pccupied by passengers, and. hurl vile and indé- 
cent epjthets agàinst its employés and guards, kick, strike, bruise, 
and assault its employés and guards, and by différent and various 
means intimidate and terrorize its employés, and hâve so donc to an 
extent that a number hâve qùit and left its service. That they tell 
the wives of its employés that they will kill their husbands unless 
they leave and quit its service. That they hâve established what are 
called "picket Unes" and pickets, who congregate about and near 
the premises of complainant, and by their conduct, acts, oaths, 
threats, and epithets hâve created and are carrying on a reign of 
terror at and abput the premises of complainant, and thereby in- 
timidate and preverit persons and employés from entering or con- 
tinuing in its employ, and prevent the free access of its employés 
to its shops and premises. That complainant has constructed and 
maintains a fencé surrounding its property and premises at Omaha, 
with gâtes or entrances. That the respondents congregate at and 
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near the gâtes and entrances, and hâve so intiriiidated and terrorized 
drivers of teams and wagons that they refuse to deliver goods at 
the shops and premises of complainant. That by reason of the afore- 
said acts complainant has been compelled to employ a large number 
of guards to protect its property and the persons of its employés, 
at an expense of several thousand dollars therefor. That respond- 
ents follow its employés through the streets of Omaha, and assault, 
strike, maim, and seriously injure them. That said acts seriously 
impede and interfère with complainant in the conduct and manage- 
ment of its business. The bill prayed for an injunction restraining 
respondents from further committing thé unlawful acts complained 
of. A restraining ordef was grantèd as prayed, and a time fixed for 
hearing the application for a temporary order of injunction. 

Respondents hâve filed a joint answer, admittihg the citizenship 
of the parties ; the corporate eharacter of complainant ; that it opér- 
âtes a Une of railroad and maintains shops at Omaha, as stated; 
that on or about July i, 1902, a large number of the boiler makers 
and blacksmiths left complainant's service on what is generally known 
as a strike ; that complainant has contracts with the United States 
government for transporting the United States mail, and is liable to 
fines and penalties for a failure to transport the mails in accordance 
with such contracts; that unless the complainant is able to employ 
and keep in its service workmen in its shops to keep its engines and 
cars in repair it will be unable to transfer such mail and discharge 
its obligations to the government; that the impairment of its me- 
chanical powers will resuit in the impairment of its motive power, 
and interfère with the comfort and convenience of the gênerai public. 
They deny ail other allégations of the bill. 

The évidence, at the request of parties, was taken before a stenog- 
rapher, and parties hâve submitted the case to the court upon a 
stipulation that the hearing should be a final one, upon the pleadings 
and pjoofs thus taken. 

As to 56 of the respondents, who will be named in the decree to 
be entered in this case, there being no évidence that they, or any 
of them, were ever in the employ of complainant; that they in any 
manner participated in, counseled, advised, or had knowledge of the 
strike, or any of the acts of violence, threats, or intimidation; and 
there being no évidence that they were at or near the premises of 
complainant during any of the times mentioned in the bill of com- 
plaint, — the action as to them should be dismissed. 

The évidence in the case shows the following facts: That com- 
plainant has machine shops located at the city of Omaha, in the state 
of Nebraska,and that early in May last représentatives of the Inter- 
national Mâchinists made a request upon complainant for an increase 
of pay and the modification of certain rules of complainant Com- 
pany. Negotiations were had with respect thereto until June 30th, 
when, no agreement having been reached, the mâchinists belonging 
to the union in the employ of complainant at its shops in Omaha 
went out on a strike. Negotiations also were had between a com- 
mittee of the Boiler Makers' Union and officiais of complainant for 
the purpose of obtaining an increase in pay and modification of cer- 
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tain rules. No agreement having been reached, the boiler makers 
belonging to the union struck on June 21 st. The blacksmiths work- 
ing at complainant's shops struck and left complainant's employ on 
July 5th. After the strike the three organizations, to wit, the ma- 
chinists, the boiler makers, and the blacksmiths, in conjunction, es- 
tablished pickets at and near the several entrances to complainant's 
premises in said city. After the establishment of said pickets, and 
between July I4th and September I3th, upwards of 20 assaults were 
made upon parties who had entered the employ of complainant to 
take the place of strikers, in one instance resulting in the death of 
the party assaulted within a very few moments after the assault. The 
assaults were almost invariably accompanied by threats and abusive 
language. On many occasions after said strike, up to the time of the 
granting of the restraining order in this case, threats and abusive 
language, unaccompanied by assaults, were made to the new em- 
ployés of complainant. The wives of some of the employés were 
notified that their husbands would be injured unless they left the 
complainant's employ. Threats were made that the photographs of 
employés had been and would be taken that they might be identified 
in the future. Several employés quit work through fear and many 
remained on the premises. As a resuit of such action complainant 
established upon its premises a hôtel for the purpose of boarding 
and lodging its new employés, to avoid their coming in contact with 
the strikers, and employed a large number of extra guards to pro- 
tect its property and premises from injury and trespasses. Some 
of the assaults were made by strikers and some by parties not iden- 
tified. Many of the strikers who did picket duty did not commit 
any acts of violence or use any abusive or threatening language. 
This State of afïairs continued until September isth, when complain- 
ant fîled its bill in this case. 

It is stipulated between the parties that the respondents in the 
action are financially irresponsible for any damage which the com- 
plainant raay hâve sustained or may sustain in future by reason of 
the acts complained of. 

In the détermination of this case the foUowing principles of law 
c^^e to be considered and applied to the facts, as shown by the évi- 
dence : : 

The mère fact that respondents, or some of them, struck and left 
the employ of complainant was not of itself unlawful. Any person 
bas a perfect right to quit the employ of another when the compen- 
sation or conditions and régulations under which the service is ren- 
dered is unsatisfactory, if by so doing he violâtes no contract obUga- 
tion. On the other hand, it is equally the right X>i any person to 
engage in any lawful employment at such compensation and under 
such rules and régulations as may to him be satisfactory. 

Picketing, in and ot itself, when properly conducted, is not unlaw- 
ful ; but when accompanied by violence, or any manner of coercion or 
intimidation, to preverjt persons from engaging in the service of an 
employer, it is unlawful. 

A court of equity has jurisdiction to restrain, on the application 
of an employer, parties from interfering with the free and unre- 
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stricted conduct of any lawful business on the part of such em- 
ployer, and also to restrain parties who by violence, threats, or in- 
timidation prevent or attempt to prevent persons from entering into 
or remaining in the employ of such employer, when such employer 
has no proper and adéquate remedy at law. 

Thèse propositions hâve been so long and so often recognized 
and enunciated by the courts of the states and nation that they may 
be regarded as maxims of the law. Their correctness is in no man- 
ner controverted by counsel for respondents, their contention being 
that the évidence irl this case does not warrant their application in 
a manner that will entitle complainant to the relief asked. It is 
argued on behalf of respondents that the bill should be dismissed, as 
complainant has an adéquate remedy at law, in that it may invoke 
the power of the state to punish, under the provisions of the crim- 
inal code, violations thereof, such as the assaults and threats of vio- 
lence shown by the évidence in the case to hâve been made. This 
proposition was fuUy answered by the court in Cumberland Glass 
Mfg. Co. V. Glass Bottle Blowers' Ass'n of U. S. and Canada (N. J. 
Ch.) 46 Atl. 208, 210, as follows: 

"The défense Inslsts that the bill sets out a séries of trespasses or crinie.s, 
and that this court Is asked to enjoin the commission of further slmilar très- 
passes or crimes. The Jurisdiction of the court of chancery to enjoin a con- 
tinuing trespass or Injury to property, although it may Involve a crime, Is en- 
tirely settled. The court ignores the crime, and protects the complainant's 
property or business from civil injury." ^ 

In Vegelahn v. Guntner, I67 Mass. 92, 44 N. E. 1077, 35 L. R. A. 
722, 57 Am. St. Rep. 443, it was said : 

"Nor does the fact that the défendants' acts mlght subject them to an In- 
dlctment prevent a court of equlty from Issuing an injunction. It is true 
that ordlnarlly a court of equlty will décline to issue an injunction to restrain 
the commission of a crime; but a continuing injury to property or business 
may be enjoined, although it may also be punishable as a nuisance or other 
crime." 

The same rule was announced in Barr v. Traders' Council, 53 N. J. 
Eq. loi, 30 Atl. 881 ; Cranford v. Tyrrell, 128 N. Y. 341, 28 N. E. 514; 
Port of Mobile v. Louisville & N. R. Co., 84 Ala. 115, 4 South. 106, 5 
Am. St. Rep. 342; Arthur v. Oakes, 63 Fed. 310, 11 C. C. A. 209, 25 
L. R. A. 414; In re Debs, 158 U. S. 564, 15 Sup. Ct. 900, 39 L. Ed. 
1092. 

It is strenuously argued, and the main contention on the part of 
the respondents is, that as the évidence shows that but a very small 
number of the strikers engaged in any assaults or threats made, or 
committed any unlawful acts, that as to those who did not commit 
any unlawful act the injunction should be denied ; that the action is 
based upon a conspiracy entered into on the part of respondents, 
and that the évidence does not warrant any linding of conspiracy as 
to them. 

Mr. George Smith, one of the striking machinists, testified that 
since the strike he had been présent at nearly every meeting of the 
machinists and their helpers that had been held, and presided thereat. 
That meetings were held daily. That the blacksmiths, boiler makers, 
and their helpers also held daily meetings at the same building. 
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"Thèse meetings thus composed hâve plàced pickets în the streets 
where they would meet men passing in and out of the shop. The 
duties of thèse pickets was discussed at our meetings. The object 
of the picketing was to get ail the machinists that would coma in 
there and take our places to stop work, so that the Company would 
not hâve men to do its work unless it came to the International 
Union. The pickets were instructed on seeing men passing in or 
out of the yards to inform them there was a strike, and that they 
would not be loyal to fellow workmen if they took the work under 
those conditions; and they were further instructed by them, if pos- 
sible, not td accept a job while the strike was on. They hâve suc- 
ceeded in persuading a great many not to do so. A great many 
men hâve been shipped in hère who did not know that a strike was 
on. It was our aim to inform them of the strike, and to persuade 
them not to go to work. The pickets were further instructed that 
if they committed any acts of violence their strike benefits would be 
stopped, and that we would not allow anything of the kind. They 
were instructed not to use vile words, blasphemy or abuse, sauce, 
or anything of the kind. They were told nothing could be gained 
by improper conduct, and that it would only bring us into disre- 
pute." 

Had ail the respondëàts fuUy adhered to the instructions thus 
given, it is quite probable, that this court would not hâve been called 
upon ,by complainant for relief. But the directions thus given, the 
évidence abundantly shows, were not heeded. Assaults were fre- 
quently made upon those endeavoring to work, aiid vile, threatening, 
and opprobious epithets continuously âpplied to them by numerous 
of the respondents, as well' as by ôther's who had not been in the 
employ of the complainant, and who did not belong to the unions. 
The évidence does not disclose that any, of thèse unlawful acts and 
acts of violence 'were ever disapproVed of by respondents, that the 
guilty ones were remonstrated with, that their strike benefits had 
been stopped, or any protest had been made against such unlawful 
acts. On the contrary, the évidence shows that William Richilieu, 
who appears not only to. hâve been an instigator,,but an actual par- 
ticipant, in several assaults/ was thereafter placed in charge of the 
pickets as captain. ' 

In Eddy, Comb'ns, § 539, it is said : 

"A picket Is theageiit ôf'a combination. * • ^ In determlnlng the ob- 
ject of thecombiriation the courts wlU probe deeper than resolutions and mère 
professions of good will and lawful Intentions. It nnfortunately happens that 
there is seldom a case where a plcKet is maintalned that the mtembera of the 
picket or their hàngers on do tôt resort to acts of violence, and to jeers, cries, 
epithets, and thrèats calculated and intended to intimidate workmen who are 
not members of the combination. : So true la thls that fjie very term 'picket' 
bas come to meàn in t^e popular mind thre^ts, violence, and Intimidation^ , It 
Is concelvabie, however, that a picket entirély lawful might be eètabllslied 
about a fa.ctory, but such a picket would go no further than Interviews and 
lawful persuasion and Indùcetaent. Thè' sllghtest évidence of threats, vlo- 
lehcè, OF Intlnildation of any character ought to be sufflcient to eonvince court 
and jury of the unlawfulcjiaracter of the picket, slnce the picket, under the 
most favorable, considération,; nieans an interférence between employer seek- 
ing employés ànd men sèeklnigemployment" 
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From Allis Chalmers Co. v. Reliable Lodge (C. C.) m Fed, 267, 
we quote: 

"Probably to some estent the acts of violence complalned of hâve been 
done by persons not members of the union, and nat connected In any manner 
wlth the striklng workmen, but in some of the cases the évidence Is se spécifie 
that It cannot be overlooked. It Is true that at such tlmes, when excltement 
runs high, the public mind Is Inflammable, at least among such persons as 
usually attach thernselves to strikers. It Is also true that the crlmlnal classes 
take advantage of such occasions to commit, under cover of honest men, 
dastardly and cowardly acts. Thèse facts, applied to this case, make It ap- 
parent that the conduct of défendants was calculated to vcork a serions 
wrong to complalnant In the judgment of the court, the plckets were in 
some cases thernselves gullty of intimldating complainanf s workmen, and 
were the indirect, if not the direct, Inspiration of like acts and of violence 
by others. It Is conceded that thèse pickets were appolnted and directed by 
offlcers and members of défendant lodges. That a consplracy éxisted among 
a number of thèse ofiScers and members to stop, and thereby injure, the busi- 
ness of complainant, by intimidation and violence, Is évident. In a consplracy 
of this charaeter, where it is difflcult to even leam the names of the tndi- 
vidual members of the lodges, the active co-operation of the Individual mem- 
bers In the consplracy is difflcult to establish by direct proofs; but their 
acquiescence in, and connlvance at, the methods pursued by their ofQcers and 
leaders, Is easily established by the résulta sought and accomplished." 

The same question was presented to the court in Southern R. Co. 
V. Machinists' Local Union No. 14 (C. C.) m Fed. 49. It was said: 

"There was no protest by this labor union when Williams was assaulted, 
beaten, locked in a box car, and shipped out of town on another railroad, nor 
when Kldge was assaulted and beaten. No steps were taken to expel from 
the union thèse violators of the law and of the personal liberty of the 'scabs' 
and their employers, nor to censure them, nor to dlscover them to the police. 
Absolutely nothing was done in this way to disown thèse acts, and now the 
only reliance Is that the original minutes of the union counseled and directed 
there should be no. violence. • * ♦ Enough has been said to show that 
the court is of the opinion that the défendants are responsible for the as- 
saults upon and the beating of Williams and Eidge, the ugly détails of which 
need not be given. If we were trying the défendants upon Indictments or 
as a police magistrate, posslbly the proof would fall short of conviction, upon 
the ground of a reasonable doubt, though evea that may be questionable. 
But, whether any of the named défendants made those assaults or not, they 
were made in their behalf and for their beneflt, and In ald of their strlke. 
That is suflîcient. If the picketing, the cllmbing of the adjacent téléphone 
pôles, the climbing upon the fonces, the watching of the shops, the assemblies 
in the streets and at the entrances, and the constant and unceasing sur- 
veillance, had been conflned to obtalning information and to unobjectionable 
social Intercourse, for the purpose of begging and entreatlng not to work, 
there could be no injunction. But the thrusting thernselves upon unwilling 
'scabs' to 'argue'; 'persuading,' picketing, climbing pôles and fences, as an 
exhibition of force and threats, accompanied by such assaults as hâve been 
mentioned; violent, abusive, and threatening messages sent to 'scabs' inside, 
and the like, as shown In this proof,— corne clearly withln the décisions 
against such conduct" 

In Farley V. Peebles, 50 Neb. 723, 733, 70 N. W. 231, 234, it is said; 

"In short, we conceive the rules to be that a consplracy may be estabUshed 
by eircumstantlal évidence, including overt acts In pursuance thereof by in- 
dividual conspirators, the others not being présent or partlclpating in sucb 
acts." 

In the light of thèse authorities, it seems clear that ail of the re- 
spondents who were members of the varions organizations which 
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estàblished à6d rnairttaiiièd the pickèt line, as well as those who are 
shown by the évidence to hâve personally participated in the assaults 
and fvarious acts of intimidation, must in this action be held chargeable 
with the results naturally' flowing therefrom. I am fully convinced 
that thé majority of the strikers in this , case are upright, honorable 
meri, worthy and wçll-disposed citizens, but they voluntarily put into 
opération a System of espionage which history shows is almost uni- 
versally accompanied by intimidation, ' force, and violence. Can it 
be dpubtedjpr a moment that, had there been no strike and no pick- 
eting, there would hâve been no assaults, no threats, and no intimi- 
dation? It is not to be inferred from this that strikes and picketing 
are either necfessarily wrong or harmful. As before stated, to strike 
and quit work when no contract obligation is violated is not unlaw- 
ful. No person is reqùired tô perform labor except upon terras and 
upon conditions satisfactory to himself, .On the other hand, any per- 
son has a right to labor unmolested upon terms and under conditions 
which are satisfactory to himself. Whein picketing interfères with 
this right to labor, it beçomes unlawful. If picketing is only done to 
obtain information, to.reason with and peacefully persuade a iellow 
being to cease his employment it is not unlawful ; but when, as shown 
by the évidence in this case, itis extendéd to coercion by violence, 
threats, and intimidation, it is unlawful, and ail parties who partic- 
ipate in the maintenance of the picket after it has become unlawful, 
and while it is so unlawfully conducted, cannot relieve themselves 
froni civil liab;ljty by showing that at its inception it was intended to 
be conducted iawfully. ' 

The notion seems to prevail among a large number of the laboring 
class that, if they quit work because ôf unsatisfactory conditions, 
thpse who take the places vacated are doing a wrong, an injustice, 
to the familles and persons of those who quit. Whatever force there 
may be, if any, to this proposition from the ethical standpoint of 
the laborer, it has no légal support. If A., for the welfare of himself 
aiid family, leaves an employment, and B., seeking the welfare of 
himself and family, takes the place voluntarily vacated by A., no légal 
wrong has been done A. by B.; and the court, being no respecter of 
persons, will protect the rights of B. as fully as those of A. 

Labor unions, when Iawfully conducted to promote the welfare of 
the individual members, are not dhly commendable, but should be en- 
couraged. It must, however, be remembered that every man has a 
right to décide his own. course, and no body of men hâve a right to 
force their rules or their desires upon another against his wish. The 
union laborers on account of being in, a majority hâve no more right 
to direct the action and conduct of the nonunion laborer than the 
nonunion, if in the majority, to dictate that of the members of the 
union. Combinations of labor and of capital are not inherently evil. 
Combination means association, and when conducted simply to ad- 
vance the legitimate interests of those belonging to the combination 
it is difïicult to perceive how evil can resuit therefronl, but when con- 
ducted in a manner to interfère with individual liberty or as a menace 
to the public peace and welfare thèy place themselves without the 
protecting shield of the law. 
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A decree will be entered for complainant as f oUows : 
It is ordered, adjudged, and decreed that each and ail of the re- 
spondents not dismissed as aforesaid, and any and ail other persons 
associated with them in committing the acts and grievances com- 
plained of in said bill, be, and they are hereby, ordered and commanded 
to desist and refrain from in any manner interfering with the free use 
and occupation by complainant of any and ail of its property or prem- 
ises of every kind and character ; and from entering upon the grounds 
or premises of complainant for the purpose of interfering with, hinder- 
ing, or obstructing its business; and from compelUng or inducing, 
or attempting to compel or induce, by threats, intimidation, force, 
or violence, any of the employés of complainant to refuse or fail 
to perform their duties as such employé^; and from compelling or 
inducing, or attempting to compel or induce, by threats, intimidation, 
force, or violence, any of the employés of complainant to leave the 
service of complainant; and from preventing, or attempting to pre- 
vent, any person or persons, by threats, intimidation, force, or vio- 
lence, from entering the service of complainant ; or from preventing, 
by violence or in any manner of intimidation, any person or persons 
from going to or upon the premises of complainant for any lawful 
purpose whatever, or from aiding, assisting, or abetting any person 
or persons to commit any or either of the acts aforesaid; and the 
said respondents, each and ail of them, are forbidden and restrained 
from congregating at or near the premises of complainant for the 
purpose of intimidating its employés or coercing said employés, or 
preventing them from rendering their service to said complainant; 
and from inducing, by intimidation, coercion, or threats, any em- 
ployé to leave the employment of said complainant, or from attacking, 
assaulting, threatening, or by use of abusive language, or in any man- 
ner of intimidation, at any place within the city of Omaha, attempting 
to prevent any of the employés of complainant from continuing in 
its service, or any person or persons from engaging in the service of 
complainant; and each and ail of them are enjoined and restrained 
from going, either singly or collectively, to the homes of com- 
plainant's employés, or any of them, for the purpose of intimidating 
or coercing any or ail of them to leave the employment of complain- 
ant, or from entering complainant's employ, and as well from in- 
timidating or threatening in any manner the wives and familles of said 
employés for the purpose of preventing any employé from remaining 
in the service of complainant. 

Tt is impossible, as well as impracticable, for the court in advance 
to specify ail the acts and things which shall or may constitute in- 
timidation or coercion. This must be left to the wisdom and intel- 
ligence of respondents. Any violation of the order will, however, be 
donc at the party's péril. 
120 F.~9 
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(lilôtrlct (Jonrt, N. D. Alabamà; S. D. February 18, 1908.) 

L CONTBMPT-r-AflsACLT ON. Obïtcbb op Court. 

As courts. can exercise Judiclal funetions only through thclr Judlclal 
offlcers, an àssault upon a Judicial offlcer beeause he hàs dlâcliarged a 
judiciàl dut y 1s necésSarily an attack Upon the court, f or wbat It bas done 
In the adinlntstratlon 6f Justice. 

5. 'Sahb. .■'};■'-'" V, : ■ .■.•..■■■ ,,■'.;'■■ 

It Is: vital to ,the welf^re of pociety thîit courts which pass upon the Ufe, 
liberty, apd pj^opçrtyiof tbe citizen lie free to exercise their reason and 
conscience unawed by îë&T or violétice; and the htghèst considérations 
of the ptlblic good '(jeinand that the courts protect thelr offlcers agalnst 
revenge» itiduced in Oonsequenee of the performance of thelr duties, as 
well as violence whllfejengaged In the actnal discharge of duty. 

It la a hlgh contemp;t of court to seek to punlsh a Judlclal offlcer for 
Us officiai àcts, elsewfiêrè than bëfôre a constltuted tribunal of impeàch- 
mént, ànd the offensë'culinlnates in Itô mallgnlty totvard the court when 
Its bfflôer Is assaulted for judlclal acts by one who has been arraignsa 
before hlm- j , 

4. 8amb-^Shat;Constitutbs. 

An assault;,upon a United States cômmlssloner bécause of past dis- 
chargé of dutir is a contempt of the âuthorlty bf the cbnrt, whose offlcer 
the Coirinilsslônèr Is, In the administration of erlmtaal laws; although no 
prbceeding agalnst the offender was then pendlng, and .tbei cômmlssloner 
•was not a( the tlme In the pç(rformance of any duty. 

6. Samb— Power To PuNiSH.. 

I/eglslatlon on this subject revlewed. Section 725 of the Revlsed Stat- 
Utes of the United StateS [U. S. Ooint». St 1901, p. 583] Jield to take away 
the comïnon-law po-wer of fédéral courts to punlsh crltlclsm of judlclal 
acts, or publications which amount to no more ^han Ubels upon thelr 
offlcers, but not to deprlve^, those courts of the power to punlsh summa- 
rily, as for a çontempt, an assaùlt upon a court offlcer whlle yet in office, 
Induçed by hls perfpnhance of duty In à past casé. 
6. Same. ' 

Courts 'wlll punlsh contempts of thelr autbority only when the ends 
of justice wIU be best subserved thereby. 
fSyllabus by the Court.) 

On Rule to Show Cause against Punîshment for Contempt. 

A. N. McLeod was indlcted-on the 15th of March, 1902, under section 6399 
of the Bevlsed Statutes [U. S. Comp. St 1901, p. 3656]. The indlctment 
chargéd, In substance, thait McLeod, aftér examlnation, upon a charge of 
vlolating section 5440 of the Revlsed Statutes [U. S. Oomp. St 1901, p. 3676], 
before Cômmlssloner Eandolph, was on the 20th day of June, 1900, held' to 
answer before the next circuit and district coiffts of thé United States for 
this division and district, and that on the 30th day of October, 1900, McLeod, 
"well knowlngthat Eandolph was such cômmlssloner," etc., "went upon the 
hlghway, ând unlawfully dld threaten and assàult the sald G. B. Eandolph, 
the said officer as aforesaid,;for the reason that the eaid Eandolph, as such 
officer, had required the said McLeod to exécute bond for hls appearance," 
etc. The next slttlng of the grand Jury, after the issault, was on the flrst 
Monday in March, 1901. It adjourned wlthout taking action. This Indlct- 
ment was found a year afterwards, and more than 16 months after the as- 
saùlt The case came on for trial at the September tenn, 1902, when the 
défendant interposed demurrers on the ground that the offense charged was 
not indictable under the laws of the United States. During the argument the 
district attorney stated that, if the demurrers were sustalned, he would ask 
a rule requiring the défendant to show cause why he should not be punished 
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for contempt, and the court replied that it would détermine In tîiat event 
whether the offense chargea, constituted a contempt. The demurrers havlng 
been sustalned (United States v. McLeod [0. C] 119 Ted. 416), the court an- 
nounced Its conclusion as to the contempt feature at a subséquent day of the 
term. 

Thos. R. Roulhac, U. S. Dist. Atty., for U. S. 
Knox, Blackman & Acker, opposed. 

JONES, District Judge (after stating the facts as above). The evil 
example of the ofifender, and the improper inferences the lawless may 
draw from the inability to punish him by indictment, make it a duty 
to inquire whether the assault upon the commissioner because of past 
discharge of duty constitutes a contempt of the authority of the court, 
which should be punished, to prevent a répétition of such ofifenses 
in the future. A right understanding of the things which lie at the 
root of this matter is so vital to the good of society that full discussion 
cannot be out of place. 

Civilized society abhors the arbitrament of private or interested 
force. It sets up its own tribunals to détermine whether there is any 
reason for exerting the forces of society in the settlement of disputes, 
and, if so, in whose favor, and to what extent. The reason and con- 
science of officers called "judges" wield and direct the awful power of 
administering justice, which in so many ways controls the destinies of 
men. Violence to punish the free exercise of the reason and con- 
science of such tribunals is a blow at ail order, and strikes at the 
very existence of justice. Separated from its officers, the court "is 
invisible, intangible, and exists only in contemplation of law." It 
"Hves and moves and has its being," only in the acts and personality 
of living mèn. The idéal thing called the "court" is beyond the reach 
of force or fear or fraud. Bearing in mind what the court is, and how 
it is constituted, it is unreasonable, in the extrême, in seeking the 
principle for ascertaining and preventing obstructions to the justice 
the tribunal administers, to insist that this légal abstraction, which 
can neither breathe nor stir save in the bodies of living men, can 
be dissevered, for any practical purpose, in a matter of this kind, from 
the only personality in which it can exist as a living force. What rea- 
soning being can deny that assaults upon court officers, because they 
discharge or hâve discharged their duty, are subversive of the inde- 
pendence of courts, and destructive of their authority and useful- 
ness ? Why are officers protected, if not to safeguard the administra- 
tion of justice ? There is generally no reason for protecting an officer 
as to the discharge of duty, which does not apply with equal force as 
well after it is done as while it is being performed. What a man fears 
may happen to him in the future because of doing his duty, if con- 
templated at the time the duty is being considered, may, and gener- 
ally doeSj influence the discharge of that duty. The désire for ven- 
genance frequently arises only after the duty is performed, because of 
its performance, creating greater need for protection to the officer 
than while he is executing the duty. In Divine and human laws the 
effective means relied on to restrain the acts of men is to hold up 
before their eyes the conséquences which may resuit from their acts. 
Will the ordinary officer discharge his duty, fearlessly and unawed, 
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against the pôwerful, the vicious, and the desperate, when he knows 
that, the moment the duty is donc, the power he serves will with- 
draw its protection, and leave him naked to the vengeance his act 
arouses? Will the lawbreaker dread to give loose rein to his pas- 
sion, when he feels that the court cannot or will not punish assaults 
upon its officers because of past discharge of duty? 

So firmly is récognition of the truth imbedded in our jurisprudence, 
that officers should be protected from improper conséquences of dis- 
charge of duty, that ; it has always shielded judicial officers, on the 
highest considérations of the public good, from being called in ques- 
tion in civil actions for things donc in a judicial capacity, even when 
corruptly performed. Hamilton v, Williams, 26 Ala. 529; Busteed 
v. Parsons, 54 Ala. 403, 25 Am. Rep. 688. The reason is nowhere 
as well stated as by Chief Justice Kent in the mémorable case of 
Yates v. Lansing, 5 Johns. 282, where he says : 

"Whenever we subject the established courts of the land to the dégrada- 
tion of prlvate prosecution, we subdue their independence and destroy their 
authority. Instead of being vénérable before the public, they beeome con- 
temptible, and vre thereby embolden the licentious to trainple upon eyerytbing 
sacred in society, and to OTertum those institutions which hâve heretolore 
been deemed the best guardians of civil liberty." 

Greater still must be the sweep of the evil, if judicial officers can 
with impunity be subjected, without resort to any court, to responsi- 
bility for judicial acts, and punished therefor by private vengeance, 
administered by persons who in the past hâve corne in harsh contact 
with their power. Who would hâve any respect for the authority of 
a court whose judge, the moment he left the courthouse, could be 
subjected, with impunity, to insuit and assault because of acts donc in 
his judicial capacity while on the bench? Is it in the power of any 
person, by insulting or assaulting the judge because of officiai acts, 
if only the assailant restrains his passion until the judge leaves the 
court building, to compel the judge to forfeit either his own self- 
respect and the regard of the people by tame submission to the in- 
dignity, or else. set in his own person the evil example of punishing 
the insuit by.taking the law into his own hands? If he forbear for 
the time, and resort to the criminal law, the remedy is hardly better 
than the wrong, since then he must beeome a private prosecutor 
in some other court, and dépend on it to vindicate the independence 
of his own court. Unless the court, whose officer he is, can and will 
punish such conduct and acts towards the person of the judge, when 
past discharge of duty is the motive for the indignity, the judge 
must submit to some of thèse alternatives ; and any of them dégrade 
his office, and bring the administration of justice into scandai. No 
high-minded, manly man would hold judicial office under such con- 
ditions. Justice would dépend not alone on the learning and integrity 
of the judge. His abihty and will to fight unto death, even in a 
Street brawl, would be equally, if not more, important. Are not thèse 
things of grave concern to the court, which can exercise its func- 
tions of administering justice only through the judge who is thus 
badgered, assaulted, and intimidated because of judicial acts? 

When the duty and power oî the court to deal with such evils are 
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considered in the light of principle and reason, the real question is 
not where the indignity occurred, but -whether it related to the dis- 
charge of duty, and has the evil conséquences in the administration 
of justice to which we hâve adverted. If thèse results follow, it is 
not at ail material, so long as the judge is assailed for ofHcial acts, 
where the judge is at the time of the assault, nor whether he is then 
engaged in the discharge of any duty, nor whether the court is then 
sitting, nor whether the assault was with référence to a past, instead 
of a pending, case. Thèse things are not of the essence of the offense 
and evil. Viewing the offense on principle, the sitting of the court 
is material only in determining when its power can be put in motion 
against the ofïender. The evil is that the judge has been held to 
accountability for his judicial acts, and punished, contrary to the law, 
because he has performed them. That acts like this, which dégrade 
the judicial office, unfit judicial officers for calm délibération, awe 
them in the exercise of their functions, and undermine their inde- 
pendence, must recoil fearfully on the orderly and décent admin- 
istration of justice, cannot be denied. It is therefore a high contempt 
of court for any one to seek to punish the judge for his judicial acts, 
elsewhere than before a constituted tribunal of impeachment. The 
offense culminâtes in its malignity toward the court when the judge 
is actually punished for judicial acts, by personal violence at the 
hands of one who has been arraigned before him. 

After diligent search, no reported case has been found in this country 
which covers the précise question hère involved. There is a very 
learned and thorough discussion, to which little can be added, of the 
gênerai principles which govern cases of this sort, by the gênerai 
court of Virginia, in Commonwealth v. Dandridge, 2 Va. Cas. 408. 
That case and this diflfer, however, in some important features. There 
the judge was insulted about a suit against Dandridge's surety, which 
was still pending before the court. The hour had arrived for its 
sitting, and the judge was on his way to the courtroom, and near 
there, to take his place on the bench, when Dandridge denounced him 
for past conduct in the case, at a former term. Hère, no proceeding 
whatever in which McLeod was interested was pending either before 
the commissioner, or the circuit or district court, at the time McLeod 
assaulted the commissioner. The latter was not then in the dis- 
charge of any duty, as was the judge in the Virginia court. In re 
Neagle, 135 U. S. i, 10 Sup. Ct. 658, 34 L. Ed. 55. In Dandridge's 
Case there was insuit only by words and manner. Hère there was an 
attempt to do personal violence. Judge Dade, who delivered the 
main opinion in Dandridge's Case, said : 

"The reason why sucb indignitles put upon the persons of Judges when off 
the bench were pnnlshed sumreiarlly as contempts was, to use the language 
of Blackstone, 'because they demonstrate that gross want of regard and re- 
spect which, when courts of justice are once deprlved pt, their authorlty so 
necessary to the good of the kingdom is entirely lest among the people.' " 

Immediately following, Judge Dade further says: 

"Nor, In this particular, and for this end, is it of the least Importance 
whether the contumely Is used in open court, at the moment the occasion co- 
eurs, or at the moment afterwards, when the crier has proelaimed the ad- 
journment, as the judge descends the steps of the bench, or those at the 
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courthouse door. The only real question In elther case la whether Itia hls 
officiai conduct for whlch Le Is challenged and Insulted." 

He then adds: 

"It was, however, very necessary for the défendant to draw thls distinction, 
for whlch his counsel contended, If possible, because It was foreseen that 
there was no reason for protecting from tnsult the person of the judge In 
court on account of hls officiai conduct whlch did not equally apply to pro- 
tection out of court on the same account. It would hâve been shifting the 
ground to maintain that the Insuit in court was punlshable because It In- 
terrupted the business of the court, because, besides its being soraetimes of 
such a sort as not to produce thls efCect, It Is referable In that respect to 
another head of attachment, viz., that for obstrueting the power of the court." 

Judges White and Parker rendered concurring opinions to the same 
effect. Judge Parker said : 

"If any of the officers of Justice are so threatened and Insulted for their 
conduct as to make it apparent that such attacks, if permitted, would hâve 
influence on the gênerai administration of the law, the ofCender Is obnoxious 
to punishment on every prlnciple of justice and expedlency." 

The conclusion that Dandridge was guilty of a contempt was unani- 
mous, the tèn judges concurring in the judgment. Commonwealth v. 
Dandridge, supra, is cited approvingly on the gênerai doctrine of 
contempts, though not as to this précise point, by the suprême court 
of the United States, in Ex parte Terry, 128 U. S. 304, 9 Sup. Ct. "jj, 
32 L. Ed.;_40S. 

It is said that punishment, as for a contempt, of an assault upon 
the officer because of past discharge of duty, is inconsistent with the 
spirit of our institutions ; that such an assault is nothing more than 
an assault upon a private person, and can only be dealt with as such ; 
that punishment under the contempt power of the court of such an 
offense invests the person of the judge with privilèges at war with the 
spirit of equality between citizens which our form of government 
maintains; and that it is, therefore, without the power of the courts 
in this country to treat any assault upon the officer, no matter what 
the motive, when he is not actually engaged in the discharge of any 
duty, as a contempt of court. The necessities of government require, 
in many instances, that a diflference be made between public servants 
and private citizens. For instance, it is for the public good that a rep- 
résentative shall not be questioned, elsewhere than in the house of 
which he is a member, for words spoken in debate. Such a privilège 
is the prérogative of the whole people ; but it can only be made effective 
by giving protection to the individual who represents them, when it 
would not be accorded under like circumstances if he were acting in a 
mère private capacity. So it is of many statutory and constitutional 
privilèges which are created for the public good, and not for the 
sake of the individuals who hold ofificial positions. An assault upon a 
judicial ofïicer which grows out of officiai conduct necessarily differs 
from an assault upon a private individual about a private matter. 
The conséquences to society are not the same. One affects the ad- 
ministration of justice. The other does not. The motive of the 
assault, under every System of laws, détermines the gravity of the 
offense. An assault upon one who, is a judge, about a matter dis- 
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connected from his officiai duties, is not of concem to the court, for 
it does not affect the administration of justice, and does not differ in 
any wise or in any degree, in its légal aspects, at least, from an 
assault upon any other individual. It would be a bald usurpation of 
authority for the court to attempt to pervert the contempt power 
to punishing an act which in no way concerns the administration of 
justice. The case hère grows out of an assault upon a judicial officer 
because of past discharge of duty,-— a thing which gravely afifects the 
administration of justice. Justification of punishment in such a case, 
as for a contempt, is found in the considération that an assault upon 
a judicial officer for such a reason attacks the great prérogative of the 
people, to hâve and enforce the fearless administration of justice. 

It is vital to the enjoyment of civic rights and free institutions that 
tribunals which pass upon the life, liberty, and property of the citizen, 
and his relations to govemment, and its power over him, shall be 
and remain uncorrupted, unawed, and independent. Hence the power 
to punish summarily contempts of their authority, to use the language 
of Blackstone, "is an inséparable attendant of every superior court." 
From time immémorial, in the mother country, the courts hâve ex- 
erted the power not only to compel obédience to their commands, and 
to préserve order and décorum in their présence, but also to crush 
unlawful influences of any kind which tended to undermine their au- 
thority, or to corrupt or awe their officers in the discharge of duty, or 
assailed in any way those under the immédiate protection of the court. 
This power was exerted to put down evils which tended to scandalize 
the gênerai administration of justice, as well as acts which aflfected 
particular cases before the court. Courts allowed no violent inter- 
meddling with persons concerned in the administration of justice, 
whether the force was brought to bear upon them while in office, 
and discharging their duties, or when out of office, because they had 
discharged their duties. "Instances," to use the language of a learned 
judge, "were fréquent where men hâve been fined and imprisoned 
for menacing and assaulting their adversaries for suing them, the 
counsel or attorney for bringing suit, the witness for his testimony, 
the juror for his verdict, and even the jailer for keeping him in cus- 
tody." Courts uniformly regarded thèse things quite as vicious as 
assaults upon officiais while actually engaged in the discharge of 
duty. They punished such "misbehavior" in order to curb an evil 
which, if let alone, weakened or threatened fidelity to trust of every 
person who then assisted or might thereafter assist in the administra- 
tion of justice. This was the settled rule in the courts of the mother 
country. When the colonists came to our shores they brought with 
them the héritage of the Magna Charta, the writ of habeas corpus 
and the right of trial by jury. They also brought with them the 
principle of administering justice by courts armed with ample power 
summarily to suppress ail manner of evils which threatened their 
independence, or assailed the freedom and impartiality of their officers 
in the administration of justice. Thèse attributes, at the common law, 
foUowed the courts set up hère, and inhered in their very constitu- 
tion. At the common law, it was a contempt to publish criticisms 
of the acts of the court, and still more so to assail their officers by 
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physical force because of the past performance of officiai duties. 
When, upon the séparation from the mother country, the colonists 
set up freer institutions, based on the inaliénable right of the people 
to govern themselves, ànd the conviction that the people could be 
safely trusted with ail their own powers; when it was declared that 
trea^on against the United States shall consist only in levying war 
against them, or in adhering to their enemies and in giving them 
aid and comfort; and when congress was prohibited from making 
any law abridging the freedom of speech or the liberty of the press, 
or the right of the people to peaceably assemble and pétition for 
redress or grievances, — it followed inevitably, though not readily ac- 
knowledged at iirst, that government could not suppress or regulate 
thèse rights to the ektent practiced in less enlightened âges in the 
mother country, and in the earlier periods of the government hère, 
and that ail powers of government, whether exerted by the législative, 
judicial, or executive department, to suppress criticism or even libels 
upon the government, were hostile to the spirit of our free institutions, 
Profound distrust of the ability of the people to govern themselves, 
alone, made it possible to enact the alien and sédition laws, which 
expired by their own limitations, and were ever afterwards condemned 
by the aggressive power of a dominant public opinion, which pro- 
claimed as a maxim of government that greater danger to liberty and 
free institutions lurked in any power to curb the right of free speech 
and liberty of the press, than from any abuses which might resuit 
from leaving them untrammeled. This public opinion, which has been 
acquiesced in by ail departments of the government and gone unchal- 
lenged for a century past, has pronounced a construction of the consti- 
tution in this respect which has silently incorporated itself into that 
instrument. The purpose of the constitutional command as to "a 
speedy and public trial by an impartial jury" would fail of fruition 
unless what is done in the courts is made known to the people, and, 
when improperly done, is held up for their condemnation. The right 
of a court to punish, as for contempts, criticisms of its acts, or even 
libels upon its officers, not going to the extent, by improper publica- 
tions, of influencing a pending trial and usurping direction and control 
of the issue, would not orily be dangerous to the rights of the people, 
but its exercise would drag down the dignity and moral influence of 
thèse tribunals, Siich criticism is the right of the citizen, and essen- 
tial not only to the proper administration of justice, but to the public 
trânquillity and contentment. Withdrawing power from courts to 
summarily interfère with such exercise of the right of the press and 
freedom of speech deprives them of no useful power. Liberty of the 
press and freedom of speech are not more favored than the right of 
the citizen to an impartial trial in the courts of the land. Thèse are 
corrélative rights, and the freedom of the press cannot be perverted 
to frustrate the right to a fait and impartial trial. According to 
the prevailing and better opinion in the state courts, exercise of the 
liberty of the press, when it goes to the unlawful extent of injecting 
its influence into the trial of a particular case, so as to afifect the issue, 
may still be punished as a contempt, notwithstanding provisions found 
in sèveral state constitutions which are the équivalent, in this respect, 
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of the commands of the constitution of the United States regarding 

the liberty of the press and freedom of speech. 

The independence of the judiciary is a cherished principle in our 
plan of government. Courts in this country strike down législation 
and restrain executive acts affecting the life, liberty, and property 
of the citizen to an extent unknown in monarchical countries, where 
courts hâve less authority and play a humbler part in protecting the 
citizen against the aggressions of government. There is not, there- 
fore, and cannot be, any incompatibility between our institutions and 
the possession by the courts of the fullest power to vindicate their 
authority and préserve their independence against physical assaults, 
directed against their officers because of past discharge of their duties. 
Liberty of the press and freedom of speech regarding government do 
not include the right to resort to violence against its ofhcers. 

Whether or not section 725 of the Revised Statutes of the United 
States [U. S. Comp. St. 1901, p. 583] deprives fédéral courts of 
the power to punish, as for contempt, improper publications made to 
influence the trial of a pending case, and coerce or control the judg- 
ment of those intrusted with the duty, is not at ail involved in the ques- 
tion before the court. It is to be borne in mind that this section of 
the Revised Statutes was induced by the acquittai of District Judge 
Peck, who was impeached for imprisoning an attorney for a criticism 
of one of his décisions, after the case had ended in his court. The 
acquittai was largely due to the considération that the common law 
authorized the judge to treat such criticism as a contempt of court, 
and that there was not sufRcient évidence in other respects to show 
that the judge had acted corruptly or maliciously. Public opinion, 
which had not forgotten the passions aroused by the alien and sédi- 
tion laws, and the partisanship of judges in their enforcement, looked 
upon the act of Judge Peck as an attempt of the judiciary to revive 
the principles of thèse obnoxious laws, and to assert common-law 
powers which were inconsfstent with our constitution and institutions. 
Congress intended by this statute to put an end to the power of 
any fédéral court to prevent, by punishment as for contempt, criticism 
of judicial acts or décisions, or even mère libels on individuals con- 
cerned in the administration of justice. The statute was drawn by 
Mr. Btichanan, one of the managers of the impeachment, who after- 
wards became président. It is doubtful, to say the least of it, whether 
any of the eminent lawyers in the congress which adopted this pro- 
vision, taken from a similar statute in Pennsylvania, had in mind any- 
thing more than to prevent the punishment, as for a contempt, of 
exercises of the right of free speech and liberty of the press in 
criticising and denouncing judicial acts. It is questionable, to say the 
least of it, whether congress intended to take away from the courts 
the existing common-law power to punish, as for a contempt, im- 
proper efïorts, in the guise of published statements or comments, 
pending the trial of a particular case, to secure judgment therein, 
in obédience to the dictâtes of passion or préjudice, or to thrust 
other ulterior considérations before the tribunal, against which justice 
and the law seeks to guard judge and jury in the trial and décision of 
causes. The changes to which we hâve adverted in no way touch 
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thé power ôf the courts, : under their contempt power, to deal with 
physical assaults upon their officers in resentment of their officiai acts. 
This power remains as at the common law, unless withdrawn by some 
statute of the United States. Whatever may be the power of congress 
to regulate this matter as regards the suprême court, which is created 
by the constitution, it is not doubted that it may regulate the exercise 
of the power by inferior courts. 

Is the power to punish this "misbehavior" as a contempt taken 
away by any statute of the United States? The judiciary act of Sep- 
tember 24,11789, invested the courts of the United States with "power 
to punish by fine or iraprisonment ail contempts of authority, in any 
cause or hearing before the same." Of this statute the suprême court, 
in Re Savin, 131 U. S. 274, 9 Sup. Ct. 699, 33 L. Ed. 150, observed: 

"The auestiott Whether a particular act constltutes a contempt, as well as 
the mode of proceedlng agalnst the oflfender, was left to be determined ac- 
cordlng to sucb eeitablisbed raies and prlnclples of the common law as were 
applicable to our situation. , The act of 1831, however, materlally modlfled 
that of 1789, lii that It restrlcted the power of the courts to Inflict summary 
punishment to certain speclfled cases, among whlch was misbehavior in the 
présence of the court, tk misbehavior so near thereto as to obstruct the ad- 
ministration of Justice. Ex parte Boblnson, 19 Wall. 505, 22 h. Ed. 205." 

It is as true ofthe later statute, as of the first, that the question 
whether a particular misbehavior "in the présence of the court, or 
so near thereto as to obstruct the administration of justice," constitutes 
a contempt, "is left to be determined," as before, by the court. The 
later statute does not in any way attempt to define a contempt, save 
by the définition, so far as coricerns this case, that it must be "mis- 
behavior in thé présence of the court, or so near thereto as to obstruct 
the. administration of justice." Neither does the statute of March 2, 
1831, "declaratory of the law concerning contempts of court," which, 
in its second section, créâtes the criniinal offense "of corruptly, or 
by threats or force, obstructing or endeavoring to obstruct the due 
administration of justice therein," define -wbat things amount to an 
obstruction to justice. So the questions of what "misbehavior in 
the présence of the court, or so near thereto as to obstruct the ad- 
ministration of justice," constitutes a contempt, and what constitutes 
ail obstruction to the "administration of justice," are left, just as 
before, to be ascèrtained by the court ; and, if such misbehavior fall 
within the définition above, it may still be punished summarilV by the 
court as à contempt. 

As we hâve sieen, the chief purpose of the statute "declaratory of 
the law of contempts of court," approved March 2, 1831, which is 
riow codified in section 725 of the Revised Statutes [U. S. Comp. St. 
1901, p. 583], was to prevent the punishment, as for contempt, of 
what were really only the exercise of free speech and liberty of the 
press in criticising judicial officers and acts, and chronicling the doings 
of the courts. -The inhérent existing power which this act regulated 
included not only the means of doing harm in the respect stated, 
but also the means of doing good in other respects, by preventing 
acts subversive of the authority and independence of the courts, which 
îweakened the administration of justice and brought it into scandai. 
In view of the beneficerit purpôse for which the power was used in 
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the latter respect, we cannot, in the absence of words forcing that 
conclusion, impute any design to congress, in dealing with an evil 
exercise of the power, to destroy also the existing right to exert this 
power for good, in upholding the purity and independence of the 
courts. The words do not demand such a construction, and to give 
them effect would deny powers very essential to courts in "the admin- 
istration of justice." 

It may hâve been thought by some that congress, having provided 
the punishment of obstructions to justice, in the second section_ of 
the act "declaratory of the law of contempts of court," now section 
5399 of the Revised Statutes [U. S. Comp. St. 1901, p. 3656], intended 
that such acts should not fall within the "misbehavibr" which can 
be summarily punished under the contempt power. The suprême 
court has held that the fact that such an offense is punishable by in- 
dictment does not "make that mode exclusive, if the offense is com- 
mitted under such circumstances as to bring it within the power 
of the court under section 725 [U. S. Comp. St. 1901, p. 583], — when, 
for instance, the oflfender is guilty of misbehavior in its présence, or 
of misbehavior so near thereto as to obstruct the administration of 
justice." In re Savin, supra. 

In one respect the act of March 2, 1831, is broader than the judicial 
act of September 24, 1789. The act of 1789, in its words, at least, 
confined the contempt power of the court "to contempts thereof" 
in "any case or hearing before the same." Under that act, to bring 
the "misbehavior" within the power of the court, when it did not 
occur in the présence of the court, the misconduct must relate to a 
■'case or hearing before the same." The case must be pending "be- 
fore" the court, not a case which is no longer "before" it, in con- 
séquence of having been decided or dismissed. The lîrst section oî 
the act of 1831 (now section 725) omits the wOrds "contempts 
thereof" in "any case or hearing before the same," found in the 
act of 1789, and authorizes the punishment of "contempts of their au- 
thority" in "the présence of the court, or so near thereto as to obstruct 
the administration of justice." Under section i of the act of 1831 
(now section 725 of the Revised Statutes), it is immaterial that the 
case is no longer "before" the court, if the misbehavior concerning 
it is "in the présence of the court, or so near thereto as to obstruct 
the administration of justice." It is only in this second section of the 
act of 1831, now constituting section 5399 of the Revised Statutes, 
that we find the words "therein," or "in any court of the United 
States," which are not contained in the first section, which régulâtes 
the contempt power only. The words "obstruct the administration of 
justice" are found in both sections. Why, when regulating the exist- 
ing contempt power, in this carefuUy drawn statute, did congress, 
in the first section, dealing with the contempt power only, use the 
words "obstruct the administration of justice," and then, in the next 
section, which does not regulate the contempt power, and only defines 
crime, avoid the use of the gênerai term "administration of justice," 
or, rather, qualify it by preceding the term with the word "due," 
and following it by the word "therein," so as to read, "obstruct the due 
administration of justice therein"? The words "obstruct the due ad- 
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tninistration of justice therein," used in a pénal enactment, necessarily 
limit the offense there denounced to cases "therein," — in the court, 
still "before the same," — and exclude past cases. They do not cover 
"misbehavior," which, though not directed to a particular case, af- 
fects ail cases alike in the gênerai administration of justice. The 
words "obstruct the administration of justice," in the first section, 
which is not pénal, regarding a power to préserve the purity and in- 
dependence of the courts, and thereby promote the dispensation oi 
justice, are broad enough to include not only improper acts in par- 
ticular cases, but those which undermine the gênerai administration of 
justice, as well. 

In view of the history of this statute, and its studied discrimination 
in the use of words in the différent sections, we cannot présume 
that cpngress, in regulating, in the first section, an existing power, the 
possession of which is of such vital importance to the objects for 
which courts are created, regarding misbehavior "so near to the 
court as to obstruct the administration of justice," used the term 
"administration of justice" in the same narrow sensé in which it is 
employed iij the subséquent section, creating an indictable offense 
against the administration of justice, which offense, by the use of the 
qualifying word "therein," is confined to misbehavior in particular 
cases pending in the court, and therefore does not include acts which 
tend to subvert the purity and independence of courts or scandalize 
justice, unless donc in relation to a particular pending case. The 
ruling on the indictment in this case sharply illustrâtes the distinction. 
The assault hère is a blow at the fearlessness and independence of 
judicial ofïicers, and scandalizes the gênerai administration of jus- 
tice; yet,it could not be punished by ■ indictment under this second 
section of the act of 1831 (section 5399 of the Revised Statutes), be- 
cause it did not relate to any pending case in court, — "therein." 

Bearing in mind that :congress, in the présent statute, liberated the 
power so that it may deal with contempts — "misbehavior" — ^with réf- 
érence to past as well as pending cases, if they fall within the contin- 
gencies prescribed, and presuraing, as we must, that congress was 
desirous that the inhérent power the courts then possessed, to pré- 
serve their purity and independence in the gênerai administration of 
justice, should not be unduly shackeled, there can be little doubt that 
congress deliberately rejected the employment of the word "therein," 
after the words "obstruct the administration of justice," in the first 
section, in order to avoid striking down the power to prevent evils 
which attack, ithe administration of justice itself, and, by undermining 
the security and independence of its officiais, bring it under suspicion 
and scandalize it in the face of the people, although, as hère, the mis- 
behavior does not obstruct justice in any particular case. The assault 
hère was clearly an offense of that character. Violence done to the 
judge because of the discharge of duty may undermine his inde- 
pendence and constrain his judgment, and affect every subséquent 
case whiçh cornes beîofe his court. The judicial mind which once 
yields ajid pronoun<Ses judgment according to the dictâtes of force 
or fear, is degraded and impure. It will Weaken agairi under the same 
influence, and successful exertion df the influence in one case wilt 
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beget other unlawful endeavors, with like résulta. Such a mind is 
not a fit source from which to seek justice in any case. So it is that 
such acts become obstructions to justice, which affect judicial fear- 
lessness and independence in every case before the court. They 
thus fight against justice in the particular cases, as well as in its 
gênerai administration. 

What is meant by the words "so near thereto" has not been defined 
by judicial décision. In view of the evil intended to be suppressed, 
they mean not the place where the "misbehavior" is committed, but the 
power of the "misbehavior" to harm the administration of justice. 
If the force put in motion by the "misbehavior," at whatever place 
it is committed, assails or threatens the authority and independence 
of the court, then the "misbehavior" is "so near thereto" as to be 
punishable under this section. Myers v. State, 46 Ohio St. 473, 22 N. 
E. 43, 15 Ami. St. Rep. 638. In Savin, Petitioner, 131 U. S. 269, 
9 Sup. Ct. 699, 33 L. Ed. 150, the matter came under discussion; 
but the suprême court declined to décide whether the words "so near 
thereto as to obstruct the administration of justice" refer "only to 
cases of misbehavior outside of the courtroom, or, in the vicinity of 
the court building, causing such open or violent disturbance of the quiet 
and order of the court while in session as to actually interrupt the 
transaction of its business." In that case Savin attempted to bribe a 
witness in the witness' room while he was waiting to be called into 
the courtroom. His ofifense took place out of sight and hearing 
of the court, though the trial in which the witness was to testify 
was then going on. The judge did not know what transpired at the 
time, yet Savin was held to be guilty of "misbehavior in the présence 
of the court." In his opinion. Justice Harlan quotes approvingly 
Bacon's Essay on the Jùdicature, No. 57, where he says : 

"The place of justice Is an hallowed place, and therefore not only the bench, 
but the footpace, and the purprise thereof, ought to be preserved against 
scandai and corruption," 

Justice Harlan adds: 

"We are of opinion that, wlthln the meanlng of the statute, the court, at 
least when in session, is présent in every part of the place set apart for its 
own use, and for the use of Its offlcers, jurors, and witnesses, and misbe- 
havior anywhere In such a place is misbehavior in the présence of the court." 

If the inanimate things which are devoted to the use of justice are 
hallowed in the eyes of the law, at least when the court is in session, 
how much more so, in principle, must be the security against assaults, 
because of discharge of duty, of the person of the officer who orders 
and Controls the administration of justice therein, no matter where he 
is. Is not the judge "so near" to the court that whatever unlawfully 
influences him unlawfully influences the court? 

No useful purpose would be subserved by discussion of the distinc- 
tion between contempts in facise curise, and constructive contempts 
which may be punished summarily by the court. There is a learned 
and instructive opinion on this subject, by Judge Hammond, in The 
United States v. Anonymous (C. C.) 21 Fed. 761. He says: 

"It is qUIte clear that it is a mlstake that ali contempts not committed in 
the présence of the court are constructive only. The mère place of the 00 
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currencç may not be an absolpte test of the question. It may dépend on the 
characlier 6f thè partlcnlar act In other respects, besldes the place wherè It 
happened. Wien It takes thé form of an assault upon the offlcer, as when he 
was beaten and made to ëat the proceSs of the court and Its seal, as In 
Williams V. Johns, 2 Dickens, 477, the Impedlment to the even administration 
of Justice may be qulte as direct In Its opération to that end, happen where 
it may, as If the party hâd ridden his horse to bar and dragged the Judge 
from the bench and beaten hlm." 

If the people of a distant Idcality, frenzied by opposition to a par- 
ticular law, should band together to prevent a United States commis- 
sioner being stationed among them, and drive him away by force, the 
place of the occurrence would be immaterial, in determining the 
character of the offense, no matter how far distant frora the sittings 
of the court. Such lawless acts would certainly not disturb the sit- 
tings of the court or intercupt the orderly dispatch of its proceedings ; 
yet the direct efifect, in hif and morals, would be as obstructive of 
justice as if the same lawless assembly had snatched prisoners from 
the hands of the marshal, or kidnapped witnesses to prevent their 
going before the grand jury, or, for that matter, arrested the judge 
himself, when found miles away from the courthouse, and detained him 
by force, to prevent his holdinsr the next session of the court. No 
one would doubt the power to punish such acts as misbehavior "so 
near to the court as to obstruct the administration of justice," for 
they arrest or disturb the powers of the court as eiïectually as when 
done in the very présence of the court, See In re Brûle (D. C.) 71 
Fed. 943. 

What is said as to the judge of a court applies with equal force ta 
persons who aid it in a judicial capadty in the administration of 
justice. Commissioners are important officers in the administration 
of criminal justice. Though they do not hold courts of the United 
States, they perform judicial duties. The district court appoints 
them. It assigns them to posts of duty, generally at a distance from 
the court. They are on duty, as regards matters pertaining to their 
office, though not actually engaged in holding an examination, while 
they remain at their posts in readiness to discharge their duties. 
Thèse duties cannot be fearlessly performed if commissioners must 
seclude themselves in their offices. They hâve the right to go on the 
highways, free from fear of molestation on account of the discharge 
of duty, whether past or prospective. Certainly it is of concem to 
the court which appoints the commissioner, and the administration 
of that part of justice which is confîded to him, that he be protected, 
from violence and intimidation as to his fidelity to his trust. This 
he does not hâve, unless the court protects him ag^inst violence be- 
cause of his having done his duty. He is, we repeat, an officer of the 
district court, and under its protection as to the discharge of duty. 
Whatever obstructs him or dégrades him, and prevents fearless dis- 
charge of duty,, necçssarily obstructs justice in the court of final 
jurisdiction, one pf the first steps,of which must be talcçn by him in, 
the ex;amination, and holding ofïenders to answ;er in; the district or 
circuit court./,. Assaults upon him, while he, remains, in office, :b€cause 
he has discharged it^ dut|es, are assaults upon a représentative of the 
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court bccause he has borne true allegiance to the law and the court. 
If the lawbreaker may attack him as a représentative, the court may 
défend him as a représentative. It is true that the commissioner, 
as an individual, is under the protection of the state laws. Local 
authorities are sometimes unable to give him adéquate and prompt 
protection. The state law takes no concern in the fédéral ofïicer, 
as such, or in protecting his authority, or in preventing violence to 
him because he has discharged his duty. It is not an offense against 
the state to resist the authority of a fédéral ofïicer. The govemment 
established by the constitution is not dépendent on state laws for 
means to protect its ofScers in the discharge of duty. The executive 
may undertake this duty, instead of relying on the laws or officers of 
the state. In re Neagle, 131 U. S. i, 10 Sup. Ct. 658, 34 L,. Ed. 55. 
On the samê principle, the court may do so in behalf of its officers, 
if it has any power it may lawfully exert to that end. How far the 
govemment will intrust the protection of its officers, in that behalf, to 
the laws of another govemment, which protect the oflScer as an in- 
dividual only, is a matter of govemmental policy. The fact that the 
laws of one governmént, operating to shield the individual only, may 
in that way furnish protection to the officer of another govemment, 
may be a reason why the latter power does not pass statutes of its 
own to shield its officers ; but it does not touch its power to do 
so, or render it improper to rely on means of its own, instead of 
invoking the laws of another power. Ex parte Siebold, 100 U. S. 371, 
25 L. Ed. 717. Whatever the reason for the omission to pass statutes 
against the evil now under discussion, it affords no reason why the 
court, if it has the power, ought not to exercise its authority to protect 
its officers against the evil. 

It is not the duty of the court to notice every contempt. Many 
contempts may well be left to be rebuked by the good sensé of the 
people, and the respect they entertàin for the institutions of their 
country, without in any way impairing the authority of the court. 
Courts will punish for contempts only when the ends of justice will 
be best subserved thereby. The character of the offense charged hère 
required the court to inquire fully as to it. The assault was committed 
nearly 16 months before indictment found. Three grand juries 
ignored the matter, if it was brought to their notice. The défendant 
has been prosecuted for the assault in this court and the state court. 
The animosities engendered by the assault, as the court is advised, 
hâve given place to kindly relations. The admonition to the de- 
fendant has been sufficient. The casç and its discussion hâve brought 
home to those who might be disposed to repeat the offense, full realiza- 
tion that assaults upon officers because they hâve discharged their du- 
ties are blows at good govemment, degrading to those who indulge 
in them, which an outraged public opinion, as well as courts, will 
resent. IJnder thèse circumstances, it does not seem to the court that 
any public good will fiow at this late day from pynishing, the offense. 
This conclusion renders it unnecessary to consider the interesting 
question whether the court, having timely notice of the offense, and 
allowing the first term at which it could be punished to pass without 
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noticing it, may punish the offense summarily after other terras hâve 
intervened, when the défendant has ail the while remained openly within 
the jurisdiction. 



PABST BRBWING CO. V. CRKNSHAW et aL 

(Circuit Court, W, D. Missouri, St. Joseph Division, February 9, 1903.) 

L Inspection — MrssouRi Beeb Inspection Law— Construction. 

Jn Act Mo. May 4, 1889 (Sess. Laws 1899, p. 228), proyldlng for the 
Inspection of béer and other malt llquors, section 5, whlch requlres 
every person or corporation who shall recelve for sale or ofEer for sale 
any béer or other malt liquors other than those manufactured in the 
State before offering the same for sale to notify the inspector, who shall 
Inspect and label the same, etc., reasonably construed, has no applica- 
tion to the case whére béer manufactured outside of the state is shipped 
through It for sale iù another state, nor to such shipméht into the state 
to a warehouse of the shipper used merely for convenience in distrib- 
nting beyond the llmlts of the state. 

5. Same—Validity— Discrimination against Outsidb Manufacturées. 

The provision of such act that béer made In the state and exported 
for sale outside of It shall be inspected without charge Is one with whlch 
a forelgn manufacturer has no concern, and does not create an illégal 
discrimination against him, the inspection fee being chargea alliée on ail 
béer sold in the state, whether made therein or outside. 
8. Same. 

The provision of section 5 of the act, whlch requires an affldavlt from 
the manufacturer where béer made outside the state is brought therein 
for sale, showlng that only certain Ingrédients are used In its manufac- 
ture, whereas no affldavlt is requlred from domestlc manuf acturers, Is 
not a discrimination against the forelgn manufacturer of which he 
can complain or whlch renders the act Invalid under the fourteenth 
constitutional amendment, but is a reasonable provision, inasmuch as 
It is lïnpracticable for the state to make an actual Inspection of the 
matériels Used where the manufacture Is outside of the state, as it does 
in cas^. of the domestlc product. 
i Samet-Construction op Act. 

The further provision of sald section 5 that "upon recelpt of sald affl- 
davlt the inspector shall Inspect and label the packages containing said 
béer or malt liquors," whén given a sensible construction In connection 
with the other provisions of the section and the act, does not require 
nor authorize the Inspeqtor tq open the packages and Inspect the con- 
tents, but contemplâtes timt the affldayit shall be accepted In Heu of an 
actual Inspection, and that the Inspector shall Identify and label the 
packages cdvéred therebyi 

6. Same— Interî-ebknce with Interstate Commerce. 

Such act, dealing as It does wlth liquors, whlch when shipped Into 
a state as ^n article of Interstate commerce are specially subjected to 
the police régulations ôf the 'state by the Wllson act of August 8, 1S90 
[U. S. Comp. St. 1901,' p. 3177], cannot be held to Impose an unconstltu- 
;: tional bnrden. upon Interstate commerce, because the fées for inspection 
fixed therein, vwhjch are pald into the state treasury, may amount to 
more than the cost of the Inspection. ; - 
6. Samb— Errqneous Construction op STAtifT^— Injunction. 

If Is not wlthln the police powers of a state to subject an article of 
Interstate (dèbmiëfcë pàsslng through the state, or vrhich may be tem- 
porarlly stored therein «or distribution to purchasers In other States, 
to exactions: either ta the way of taxes or Inspection fees, and a blU 

f 5. State laWs Intérferlng with Interstate or foreign commerce, see note 
to McCanna & Fraser Co. v. Citizens' Trust & Surety Co., 24 G. 0. A. 13. 
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by a manufacturer of béer In another state alleglng tbat erach Inspection 
Ibw Is construed by the state offlicers to require the inspection of béer 
shipped Into the state by complalnant and there stored in Its waretiouses 
for convenience of distribution until it shall be there sold and for- 
warded In the original paclsages to the purchasers In other states, and 
that complalnant Is required under penalty of prosecution to pay the 
fées for such Inspection, states a cause of action for an Injunction. 

In Equity. On demurrer to bill. 

This Is a bill in equity to enjoin the défendants, G. Y. Crenshaw, as state 
béer inspecter, and his assistant, from enforcing agalnst the complalnant, 
a corporation of the state of Wisconsln, the provisions of an act of the Lég- 
islature of the state of Missouri, entitled, "An act creating the office of 
Inspecter of béer and malt liquors of the state, and providing for the in- 
spection of béer and malt liquors manufactured and sold in this state," ap- 
proved May 4, 1899. Sess. Laws Mo. 1890, p. 228. The bill sets out the 
act, the substantlve provisions of which are that it créâtes the office of 
béer inspector, to be appointed by the Qovemor of the state, and deflnes 
his duties. 

Section 3 provides that every person or corporation keeping a brewery 
for the manufacture of béer or malt products wlthin the state shall cause 
the same to be inspected by said inspector. Section 4 requires that such 
malt liquor shall contain no other substances than pure hops, or pure extract 
of hops, or pure barley, malt, or vrholesome yeast, or rice. Section 5, which 
It Is conceded bas spécial référence to the béer or malt liquors manufactured 
■without the state, provides, in substance, that every person or corporation 
who shall receive for sale or offer for sale any béer or other malt liquors 
other than those manufactured in this state shall, upon receipt of same and 
before offering for sale, notlfy the Inspector, who shall be furnlshed with 
a sworn affidavlt, subscribed by an offlcer authorized to administer oaths, 
from the manufacturer thereof, or other reputable person having actual 
knowledge of the composition of said béer or other malt liquors, that no 
material other than pure hops or the extract of hops, or pure barley, malt, 
or wholesome yeast, or rlce, was nsed In the manufacture of the same; 
"npon receipt of said affidavlt, the inspector shall inspeet and label the 
packages contalning said béer or malt liquors, for which services he shall 
receive like fées as those imposed upon the manufacturers of béer and malt 
liquors in this state." Section 6 provides for the keeping of books and record 
of fées coUected, and expenditures Incurred, to be reported to the Governor 
of the state. Section 7 makes it the duty of the inspector to cause to be 
inspected ail béer or other malt liquors brewed, manufactured, or sold in 
this state, and. If found to come up to the requirements of the statute, he 
shall place upon the package contalning such béer or malt liquor hls label, 
certifying that the same has been Inspected, and is made of wholesome in- 
grédients. Section 8 fixes the inspection fées at one cent for each gallon 
contalned In each package, and two cents for labeling each package, which 
fées are to be pald into the state treasury. The wôrd "package" as used 
in the act shall mean any kind of vessel, other than pint and quart bottles, 
in which any béer or malt liquor may be placed for sale, contalning elght 
gallons or less; when said béer, etc., is placed in pint or quart bottles, a 
"package" shall be construed to mean not to exceed 48 pint bottles or 24 
quart bottles, which, when manufactured and so bottled, must, before sale, 
be placed In sultable cases contalning said number and size of bottles, for 
Inspection and stamping by. said state Inspector; and when placed in vessels 
contalning more than eight gallons, the Word "package" shall mean each 
elght gallons or fractional part thereof so contalned in said vessel. Section 
9 provides that the expense of said office, Including the salaries of the in- 
specter and his deputies, shall be paid monthly out of the amount appro- 
priated by law from the gênerai revenue fund; and ail fées recelved by the 
inspector under the provisions of the act shall, on or before the last day 
of each month, be pa;id Into the state treasury and placed to the crédit of 
the gênerai revenue furid. Section 10 déclares that any person who shall 
Bell any béer or malt liquor wlthin this state which has not been inspected 
120 F.-^IO 
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accordfdé t» tSe'provïsloris bf thé ad^'ot cétatàlnéd In pafettfgés whlch shall 
not hâve upiàii them thé eertlflcate br'fMè" stûte InspectôV; etc., shstU be 
deeriied gullty of a nJîsdéipeaiidr, and ùi>on conviction therèof shall be pun- 
ished by a fine not exïîeedlng $50p, or by Imprisonment in the county jail 
for a çéi'lod tiot less thân six moiiths, and Iri addition theréto shall bave bis 
license'br other âuthoriïy.'glving bim tbe right to mànufàetuife or sell sald 
liquors In this state, revoked, and shall not again recel vfr any sucb Ucense 
or other authorlty for a perlod of two years. Section 12 provides that ail 
prosecutions for violations and penaltles under the provisions of the aet 
shall be elther by Indictment or Information In any court of cpmpetent juris- 
dlctlon. Section 13 déclares that ail béer or Qtber malt liquors manufac- 
tured m thls state and exported outslde of the state for sale shall be in- 
Bpected' a» other liquors deslgnated In thls act, but sàld jtaspection shall be 
free of cost to the manufacturer. 

The blll of complalnt, in Its substantlve allégations, states that the com- 
plalnant Is a manufacturer. In the state of Wlsconslui of grades of béer 
and malt Uquor, requirlng spécial treatment; and that It shlps Into the state 
of Missouri, annually, not less than 15,000 barrels of béer and other malt 
liquors, of 30 gallons each, of the aggregate value of not less than $100,000; 
that It has a warehouse in the state of Missouri In which Its béer Is stored. 
About one-half shlpped Into the state Is subsequently reshlpped from Its sald 
warehouse and sold In other states. The biU states that a large number of 
persons are engaged hi the manufacture of béer In the state of Missouri, a 
large quantlty of whlch Is for sale in the state and also for export therefrom; 
and that a very large quantlty Is also shlpped Into the state from other states 
and countriesi It Is chargea that sald act of the Législature is In confllct 
with the Constitution of the United States, and Is vlolatlve^ of the com- 
plalnant's rlghts thereunder, and especially under the fourteenth amendment 
thereto. The blll then proceeds to set out, wlth considérable spécification, the 
objections to the validity of the statute, whlch may be briefly stated as 
foUows: 

1. That the Act imposes upon the product of the Importer Into the state 
a greater 'exaction than upon the product of.the manufacturer in the state, 
or Is Imposéd upon the property of other persons in the state, and is, there- 
fore, an bitjust discrimination agalnst thenonresident brewer; and Is, there- 
fore, in confllct with the fourteenth amendment and the Interstate commerce 
clause of the fédéral Constitution. 

2. That not less than T,500 barrels, of 31 gallons each,' of the value of 
$50,000, shlpped Into the state by the complalnant, is Intended for subséquent 
exportation to other states, and Is sold and reshlpped to other states in the 
original packages, although brought Into ithe state and stored in complain- 
ant's warehouse; and that complalnant isjcompelled to pay, and does pay, to 
the state. Inspection fées upon that part of its product intended for other 
states, In violation of section 8 of article 1 of the Constitution of the United 
States. ■ ' 

3. That such inspection fées are notrequired to be paid on the béer manu- 
f actured In thé state of Missouri and exported therefrom, while such fées are 
requlred on the béer manufactured outside of the state by complalnant and 
Shlpped throngh Missouri into other Btates. 

4. That while $12,000 is appropriated for the cost of inspection, and that 
as no part of thls sum Is pald by the manufacturers of béer in the state of 
Missouri upon thelr produCts exported for sale, an unjust' proportion of thèse 
salaries Is collected from the complalnant' 

B. That the act requirlng the nonresldent brewer to f urnlsh an affldavlt 
of the ingrédients from which his béer is manufactured costs the complalnant 
one thousand dollars annually, while the domestlc manufacturers are not re- 
qulred to fumlsh such affldavits; and that when such affldavlt Is BUbmitted 
It is of no force or effect, and does not take the place of an insp«ctt«yfl. But 
that t^e act, nevertheless, requires In addition to such affldavlt an inspection, 
which nécessitâtes the breaklng open ofithe packages in whlch the béer is 
contained, and that thls will resuit In the destruction of at least one package 
of each sblpment, as the béer In the bottle opeued will becom» "stale, flat and 
unprofltable," 
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In one paragraph of the blll It Is allégea, la terms, that a large per cent 
of the béer shipped by the complainant is stored In thls state, In the original 
packages, or bulk, temporarily, for distribution and sale outside of the state, 
wlthoTit breaking tàe original packages; and that the défendants subject 
such to the demands of the state under said act to the inspection fées; that 
they havo caused prosecntions to be Instituted for violations of the act for 
refusais to pay snch fées, and threaten f urther prosecutlons, to the great an- 
noyance of the complainant, attended wlth exposure to a forfeiture of It» 
rlght to transact Its business In the state; the particulars of which averment 
will more f ully appear m the opinion of the court 

The défendants demur to the bUl. 

Harkiess, O'Grady & Crysler and Francis C. Downey, for com- 
plainant. 

Wm. M. Williams and E. C. Crow, Atty. Gen., for défendants. 

PHILIPS, District Judge (after stating the facts). It is conceded 
to the complainant that the bill is not obnoxious to the objection 
that this is a proceeding against the state as such. It is directed 
against the défendants in their individual capacity, who, under color 
of their office as inspectors, are alleged to be enforcing a législa- 
tive act in contravention of the Constitution of the United States, 
and, therefore, such act afïords them no protection as representing 
the state. Counsel for défendants at the hearing conceded this. The 
Suprême Court of the state, in State ex rel. Kenamore v. Wood, 155 
Mo. 425, 56 S. W. 474, 48 L. R. A. 596, and State v. Bixman, 162 
Mo. I, 62 S. W. 828, has afSrmed the validity of the statute in ques- 
tion under the Constitution and laws of the state. It held that the 
statute was not a revenue measure, as distinguished from a mère 
inspection fee or license under the police power of the state; that 
the manufacture and sale of intoxicating liquors in the state not 
being of the nature of a natural right, it is compétent for the state, 
in permitting such occupation and business, to make such régulations 
and conditions therefor, in the interest of the public health of the 
people, as the Législature, in the exercise of the police power of the 
state, may deem fit and proper to impose. No matter, therefore, what 
may be the opinion of this court respecting the correctness of that 
ruling, in so far as it rests upon the Constitution and laws of the 
state, it must adopt and follow such construction by the highest 
court of the state. Cargill Co. v. Minnesota, 180 Û. S. 453, loc. 
cit. 466, 467, 21 Sup. Ct. 423, 45 L. Ed. 618. The important ques- 
tion, therefore, for the détermination of this court is whether or not 
the act on its face, as applied to the instance and situation of this 
complainant, is in conflict with any of the suprême provisions of the 
fédéral Constitution. 

The act in question does not impose upon imported béer any greater 
inspection fee than upon the domestic manufactured article. This 
being true, although the mode of ascertaining and collecting be dif- 
férent, being necessarily so, dépendent upon a différence in circum- 
stances, constitutes no discrimination, within the meaning of the 
Constitution, against the importer; and is not, therefore, an attempt 
at interférence with the freedom and equality of interstate commerce. 
Hinson v. Lott, 8 Wall. 148, 19 L. Ed. 387. 

The principal criticism by complainant's counsel is predicated oi 
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sections S and 13 of the statute, A reasonable construction of sec- 
tion 5 does not justify the contention that it has any application to 
the instance of béer manufactured outside of the state and shipped 
through the state for sale in another state; nor to such shipment into 
the state to a warehouse — of the nature of an entrepôt — of the ship- 
per, used merely for convenience or eligibility for distribution be- 
yond the limits of the state. The Suprême Court of the state, in 
State V. Bixman, supra (page 40, 162 Mo., page 838, 62 S. W.), 
clearly enough indicates that the state places no such construction on 
the act. The court said: 

"The law exacts that every brewer, foreign as well as domestlc, who sells 
In the state, shall pay the same inspection fées or prlce for the privilège of 
gelling in thls state, and shall submit to the same Inspection; on the otber 
hand, the law exempts ail brewers who export from paying thèse feea." 

The language of section 5 is : 

"Every person, persons or corporation who shall recelTC for sale or offer for 
sale any béer or otber malt liquors other than those manufactured in this 
state shall, upon receipt of same, and before oflfering for sale, notify the iu- 
spector," etc. 

The clear intendment of this is that it has référence alone to béer 
received in the state for sale hère. Where the language of a statute 
is such as to be reasonably referable to a subject-matter within the 
légal competency of the législature to regulate, that interprétation 
should obtain which refers its import to a valid, rather than an in- 
valid, act. "Nothing is better settled than that a statute should re- 
ceive a sensible construction, such as will effectuate the législative 
intention, and, if possible, so as to avoid an unjust or an absurd con- 
clusion." Lau Ow Bew v. U. S., 144 U. S. 47, loc. cit. 59, 12 Sup. 
Ct. 517, 36 L. Ed. 340. This is predicated of the wise rule laid down 
in Plowden, 205 : 

"From which cases It appears that the sages of the law heretofore bave 
construed statutes qulte contrary to the letter in some appearance, and those 
statutes which comprehend ail thlngs in the letter they bave expounded to 
extend to but some thlngs, and those which generally prohlbit ail people 
from dolng such an act they hâve Interpreted to permit some people to do it, 
and those which Include every person In the letter they bave adjudged to 
reach to some persons only; whleh expositions bave always been founded 
upon the Intent of the législature, whlcb they hâve collected sometimes by 
considering the cause and necessity of making the act, sometimes by eompar- 
Ing one part of the act wlth another, and sometimes by foret gn circum- 
stances." 

Does the fact that section 13 of the act exempts the domestic 
manufacturer from any fee for the inspection of béer to be exported 
by him outsîde of the state create an illégal discrimination against 
the foreign importer? If the state, in the interest of the public 
health, requires the domestic exporter to submit his product to in- 
spection by the local inspector prior tO the exportation, without fee, 
how does it concern the foreign manufacturer ? The Missouri manu- 
facturer shipping into another state for sale, like the Wisconsin ex- 
porter, is subject to the laws of the state where thé sale is made, 
and must submit to such régulations as are imposed by the state 
where the product is to be consumed. It would be subject to the 
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police power of such state for régulation. After the complainant has 
shipped his product into the state for sale hère, and the same is sold 
by him, it does net concern him what disposition his vendee may 
make of it, or what impediments or burdens his vendee may encoun- 
ter in disposing of it. The inspection fee exacted by the statute 
being only on béer shipped hither for sale in the state, if the pur- 
chaser intends his purchase for sale in another state, he would net 
be subject to any local inspection fee in Missouri on the article 
in the original package in transitu to another state, or tempo- 
rarily stored hère for the convenience of foreign distribution. It 
is only when shipped hère to become mingled with the common prop- 
erty of the state that it becomes amenable to the police laws of the 
state. In short, the complainant is in no position to complain of any 
discrimination as against him by the state until his product shipped 
hither is subjected to some police régulation or exaction not common 
to a like domestic product. The allégations of the bill in this respect 
will be discussed further on. 

This brings us to the considération of the objection, based on 
section 5 of the act, respecting the requirement that when a consign- 
ment is made for sale in this state the shipper is required to furnish 
the inspecter "with a sworn afïidavit, subscribed by an ofïicer au- 
thorized to administer oaths from the manufacturer thereof, or other 
reputable person having actual knowledge of the composition of said 
béer or other malt liquors, that no material other than pure hops or 
the extract of hops, or pure barley, malt or wholesome yeast, or rice, 
was used in the manufacture of the same." The making of thèse 
afiidavits by complainant, it is alleged, costs it annually about $1,000, 
whereas no such burden is imposed upon the domestic manufacturer. 
In construing this provision, regard must be had to the scheme of 
the police régulation of the state, which was, as held by the Suprême 
Court of the state, to protect the people against the use of unwhole- 
some béer. To this end, ail the béer sold for consumption in the 
state should contain no other substances than those defined by the 
act. It was compétent for the State Législature to devise some rea- 
sonable and practicable method of ascertaining and evidencing the 
fact of a compliance with this requirement. In the case of a domes- 
tic manufacturer, as conceded at the hearing, the inspecter goes to 
the brewery and makes his test by "taking a sample of the mash 
and of the béer that they are fermenting. This method would not 
in the slightest manner interfère with or hinder them in their opéra- 
tions, and would at the same time enable the inspecter to inspect 
hundreds and thousands of gallons of béer from the one sample; 
for as the mash is, so must the béer be." It is impracticable for 
the state to send and maintain an inspecter at every outside brewery, 
to make an inspection and test. Hence, in respect of the foreign 
shipper, the Législature had recourse to the acceptance from him 
ef an afîîdavit evidencing a compliance with the requirements as to 
the ingrédients of the imported article. It would most certainly seem 
that, if this were ail, the importer ought not to complain. The chief 
objection to accepting such ex parte évidence of the purity of the 
imported article might, with great propriety, be made by the con- 
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sumer. Such évidence might be Very unreliable and afïord little pro- 
tection. The State, having no extraterritorial jurisdiction, could not 
proceed against the nonresident importer for a violation of its pénal 
statute; and, singularly enough, the statute does not undertake to 
impose any penalty upon the agent or représentative of the foreign 
manufacturer for presenting in this state to the inspecter a false affi- 
davit. . I suspect that the Législature was more concemed in the 
matter of obtaining fées, to swell the exchequer of the state, than 
in the protection of the people who might drink béer. If, however, 
such affidavit be accepted by the state as sufificient évidence, it cer- 
tainly ought not to lie in the mouth of the importer to complain that 
the trouble of making, on a stereotyped form, such perfunctory state- 
ment, and the inconsiderable fées likely to be paid therefor, enable him 
to stand on an equal footing with the domestic manufacturer, who 
is compelled to admit to his premises the inspecter to make an actual 
test of every tub of mash, and to foUow it with labels on the ré- 
ceptacles into which it is placed for sale. It seems to me, in this 
respect, that the law is rather a discrimination in favor of the im- 
porter. Law is intended to be a sensible and practicable thing, and 
therefore it recognizes distinctions growing out of différent situa- 
tions; and différent rules may be made respecting différent classes, 
where classification is a resuit arising ex necessitate rei. The equality 
of right exacted by the Fourteenth amendment to the fédéral Con- 
stitution is only that the laws "shall operate on ail alike under the 
same circumstances." Clark v. City of Titusville, 184 U. S. 333, 22 
Sup. Ct. 382, 46 L. Ed. 569. 

Further objection to said section 5, în this connection, is the con- 
tention that, in addition to such affidavit, the inspecter is required 
to make an inspection of each package containing béer ; that such in- 
spection implies a physical opening of at least one bottle in each 
package containing béer in bottles, and when in kegs or barrels 
the opening and taking therefrom a sufficient quantity to sample, 
which would involve the destruction and loss of the article se opened, 
as it is a well-known fact that béer when thus opened becomes stale 
and unsalable. Reading the phrase in section 5, "upon receipt of 
said affidavit the inspecter shall inspect and label the packages con- 
taining said béer or malt liquor," in connection with sections 7 and 
8, which impose upon the inspecter the duty of causing to be in- 
spected ail béer or other malt liquors brewed or manufactured or 
sold in this state, to détermine its ingrédients, gives color te the 
contention that a physical inspection of the imported béer for sale 
in the state, in the mind of the Législature, is as much required as 
in the case of the domestic manufacturer. It must be conceded that 
the Suprême Court of the state, in passing upon said section 7, in 
respect of the domestic manufacturer, was placed in distress in up- 
holding the validity of the statute to avoid a construction that seem- 
ingly required a physical opening of the package after it was put up 
by the brewer for sale, by holding that it was contemplated the in- 
spection should be made of the mash or fermented béer at the 
brewery before it passed into the packages or réceptacles for sale. 
The court felt compelled to resort to this judicial coup d'état to avoid 
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the critîcism that such mode of inspection învolved a physical de- 
struction of a part of the property of the owner, without making 
any provision for just compensation therefor, and thus taking pri- 
vate property without due process of law; and further to escape 
following the recognized rule that, in determining the validity of a 
législative act, the question is, what do its terms authorize to be donc 
under them ? rather than what is donc under them. But, as already 
shown, the mode of inspection suggested by the state Suprême Court 
respecting the inspection of domestic béer would be quite imprac- 
ticable in the case of béer manufactured outside of the state. Evi- 
dently it was contemplated by the Législature that the phrase, "upon 
the receipt of said afïîdavits the inspector shall inspect and label 
the packages," should imply that the inspector is merely to inspect the 
same thing he labels, i. e., the package ; that it was intended that the 
afïîdavit should take the place of inspecting by test the ingrédients of 
the package, and that the inspection to be made by him is only to 
see that the packages labeled correspond with those covered by the 
aiSdavit. And I doubt not that, as stated by défendants' counsel at 
the hearing, this is the course in fact pursued by the inspector. 

Is this construction given by défendants' counsel to this clause of 
section s unreasonable, or too artificial? Why should the Législa- 
ture provide that the importer alone should furnish an affidavit, giv- 
ing the constituent éléments of his product, if that were to be fol- 
lowed up by a physical test, by sample, of each package? The affi- 
davit under such construction could perform no reasonable office. 
It would be whoUy a work of supererogation. A physical inspection 
by opening the packages would not only disclose ail that the affi- 
davit gives, but would furnish ail the safeguard the state could want. 
In construing statutes, courts should not exhibit an eagerness to find 
flaws, nor prefer that hypercritical, technical import of a term which 
would reduce the statute to a légal absurdity, rather than that which, 
while giving a sensible office and meaning to the context, will pré- 
serve the consistency and efficiêncy of the law. As said by Mr. Jus- 
tice Field, in U. S. v. Kirby, 7 Wall. 486, 19 L. Ed. 278 : 

"AU lawB should recelve a sensible construction. General terms should b« 
BO limited in thelr application as not to lead to Injustice, oppression, or an 
absurd conséquence. It wlU, always, therefore, be pTesumed that the législa- 
ture Intended exceptions in Its language, which would avoid results of this 
character. The reason of the law in such cases should prevall over its lètter." 

The bill of complaint does not in terms charge that the inspector 
has ever attempted to open the imported packages with a view of 
making an analysis of the contents of a single bottle or cask, or that 
he threatens to do so. I should not hesitaté to interpose by injunc- 
tion to protect the importer of béer against a rule of inspection "which 
would destroy a valuable part of the shipper's property without just 
compensation therefor to the owner. The ultimate position of com- 
plainant's counsel is that, the state recognizing the traffic in intoxi- 
cating liquors, imported béer stands upon the same footing as any 
other article or commodity of merchandise brought ihto the state ; 
and the state may not, under the guise of inspection fées as a police 
régulation, subject it to onerous exactions bearing no just rda-' 
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tion tp the expansés attending such inspection. The Suprême Court 
of the United States has repeatedly said, in discussing the interstate 
commerce clause of the Constitution, that "the mère fact that an act 
purports to be an inspection measure is not conclusive upon the 
court; its: purposes and objects must be determined by its natural 
and reasonable effect. The court is not to be misled by mère pre- 
tenses." Scott v. Donald, 165 U. S. 58, 17 Sup. Ct. 265, 41 L. Ed. 
632; Minnesota v. Barber, 136 U. S. 313, 10 Sup. Ct. 862, 34 L. Ed. 
455. That court has also said that "a burden imposed by a state 
upon interstate commerce is not to be maintained simply because 
the statute imposing it applies alike to the people of ail the states, 
including the people of the state enacting such statute." Railroad 
Co. V. Husen, 95 U. S. 465, 24 L. Ed. 527. 

The case at bar, however, is to be determined by its relation to 
the act of Congress of 1890 (26 Stat. p. 313 [U. S. Comp. St. 1901, 
p. 3177]), kqown as the "Wilson Bill," which déclares — 

"That every fermented, distilled or other Intoxlcatlng Uquors or Uquids 
transported into any state or terrltory, or remalnlng therein for use, consump- 
tion, sale or storage therein, shall upon arrivai In such state or territory, be 
subjeet to the opération and effect of the laws of such state or territory 
enacted in the exercise of Its police powers, to the same estent and in the 
same manner as though such liquids or liquors had been produced In such 
state or territory, and shall not be exempt therefrom by reason of being Intro- 
duced therein In original packages or otherwlse." 

Counsel for complainant are in error in asserting that this act has 
application alone to states maintaining prohibition laws. Color is 
given to this contention by certain language employed in the opinion 
in Scott V. Donald, supra. But in the later case of Vance v. W. A. 
Vandercook Co., 170 U. S. 438, 18 Sup. Ct. 674, 42 L. Ed. iioo, 
that language is explained, and its application properly limited. The 
court said: 

"The plaln purpose of the act of Congress havlng been to allow state régula- 
tions to operateupon the sale of original packages of intoxieants coming 
(rom other states, it wouid destroy Its obyious meaning to construe it as per- 
mitting the state laws to attaçh to and eontrol the sale only in case the states 
absolutely forbflde sales of Hquor, and not to apply in case the states deter- 
mined to restrict or regulate the same. • • • If the purpose of the act 
had been to allow the state law to govern the sale of the original package 
only where tlie sale cf ail liquor was forbldden, this ohject could hâve found 
ready expressipn, whilst, oi» the contrary, the entire context of the act mani- 
fests the purpose of Congress to give to the respective states full législative 
authority, both for the purpose of prohibition as weil as for that of régulation 
and restriction with référence to the sale in original packages of intoxlcatlng 
liquors brought In from other states. • • • Such à law may forbid en- 
tlrely the manufacture and sale of intoxlcatlng Uquors and be valid. Or it 
may provid©je(jUal régulations for the Inspection and sale of ail domestle 
and lînported Uquors and be valid. But the ' stàte cannot, under the Con- 
gresslonal législation referred to, establlsh a System which, in effect, dis- 
crûnlnates betweep Interstate and domestle commerce In commoditles to 
make and use which are admitted to be lawful." 

l<aws forprptecting the people against impure food, adulterated 
milk and butter, decayed vegetables, and unwholesome ingrédients 
in intoxicating liquors inhere in the police power of the state. The 
fact that a large, revenue may incidentally resuit is not fatal to such 
a law, especially in respect of intoxieants. In the very nature of the 



PAB8T BKBWING OO. V. CEEN8HAW. 153 

case, the asnount of the license fee must rest in the sound discrétion 
of the législative branchi of the government. As said by Mr. Jus- 
tice Catron, in The License Cases, 5 How. 504-599, 12 L. Ed. 256: 

"The assumptlon Is that the police power Is not touched by the Constitu- 
tion, but left to the states as the Constitution found It. Ànd thls is conceded; 
and -whenever a thlng, from character and condition, is of a description to be 
regulated by that power of the state. then the régulation may be made by 
the State, and Congress cannot interfère." 

Subject, of course, to the ascertainment by the fédéral courts, in a 
proper case, as to whether or not the thing be within the essential 
police power of the state. : 

This character of législation is bottomed upon the postulate, in 
this country, that the right to sell intoxicants is not a natural right. 
Hence it is universally recognized that the state may prohibit en- 
tirely its sale within its territory, or it may grant permission to sell 
under such restrictions and régulations as the lawmaking depart- 
ment, in its wisdom, may see fit to impose. And so long, under the 
statute, as the régulation and exaction are free from unequal dis- 
crimination against products the subject of Interstate commerce, this 
complainant is without légal grievance. The large yield to resuit to 
the state from the inspection fées, exacted beyond the cost of exe- 
cuting the law, is supported by that eminent jurist, Judge Cooley, 
who said: 

"It is proper and reasonable to take Into account not only the expense 
merely of direct régulation, but ail the Incidental conséquences which may 
be likely to subject the public to cost in conséquence of the business licensed. 
In some cases the Incidental conséquences are much the most important, 
and, Indeed, are what are prlnclpally had In vlew when the fee is decided 
upon. * • • The business of selling Intoxicatlng liquors has a powerful 
tendency to increase crime and pauperism. It renders a large force of peace 
offlcers essential, and it adds to the expenses of the courts, and of nearly ail 
branches of civil administration. It cannot be questioned. therefore, if it is 
to be licensed by the public authorities, that It is legitimate and proper to 
talje into account ail the probable conséquences, or <£at the payment to be 
exacted should be suffieient to cover ail the incidental expenses to which the 
public are Ukely to be put by means of the business belng carrled on." 
Cooley, Tax'n (2d Ed.) p. 5»9; State v. Ludington, 33 Wis. 107. 

It is upon this theory that high license laws of the state are upheld. 

"Such laws are regarded 'as police régulations, established by the Législa- 
ture for the prévention of Intempérance, pauperism, and crime, and for the 
abatement of nuisances,' and are not regarded as an exercise of the taxing 
power. 'Pursuits that are pernicious and detrimental to public morals may 
be prohibited altogether, or licensed for a compensation to the public' It 
does not follow because the license fee Is large, or because it may become 
a part of the public revenue, that it is, therefore, a tax." State ex rel. Troll 
T. Hudson, 78 Mo. 302, loc. cit. 304, 305. 

It must be held, however, that the demurrer to the bill is too broad. 
In the second subdivision of the eleventh paragraph of the bill it is 

alleged — 

"That In the usual course of its (complalnant's) business In such commerce 
It is compelled to and does malntain large warehouses and storerooms in the 
state of Missouri, and is compelled to and does malntain an office therein as 
a necessary adjunct to the proper and economical conduct of Its said busi- 
ness and commerce; that, of the béer Imported annually into the state of 
Missouri by your orator, a great portion, to wit, not less than seventy-five 
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hnndred burels, of 31 gaHons each, of tbe aggregate value pf flfty thonsand 
dollars (fîSfO.OQO), te Intended for export to other states. That, in the due 
cotise ajii^ copduct of Its sald business, euch beér Is imloaded by your orator 
trôin the cars In whlch It bas been Imported Into the state, and is stored, in 
unbroken bulk, «nd in tbe original pacliages in wbicb tbe same was im- 
ported, in itbe storehouses and warerooms of your orator in the state of 
Missouri. : iXhat sales of sucb Imports, In the unbroken and original packages 
in which Imported, are thereaf ter effected by your orator, in tbe state of 
Missouri, to persons résident without and noncitizens of the state of Mis- 
souri, for export by your orator therefrom, and for delivery by your orator, 
in such original packages, to tbe purchasers tbereof at agreed points in other 
states and countrles; that such Imports of your orator, wlien so sold, are 
thereafter exported from tbe state of Missouri by your orator, as aforesaid, 
and no part or portion therepf is consumed within the state; that, upon such 
Imports so thereafter by yoùr orator sold for export and so exported by 
your oratior, Î^Ouri^rator is compelled to pay, and, under protest, and in order 
to protect Its property and rights from greater injury, does pay, to the state 
of Missourtr-the same belng exacted of your orator under the alleged au- 
thority of said enactment of the General Assfimbly — the sum of 39 cents per 
barrel as à tax, such payments, so compelled to be made by your orator, 
amOuntlng In thë aggregate to three thousand dollars ($8,000) or thereabouts 
annually; that, if such tax be not pald by your orator to said state, your 
orator's servants and agents wlll be apprehended, flned, and imprisoned as 
by said alleged enactment provided, to the great and irréparable injury of 
the business and property fights of your orator, and your orator's gênerai 
license to carry on its business within the state wlll be reroked and annulled 
and no other license will ibe Issued to it within a perlod of two years; in 
which event your orator's business within the state of Missouri wiU be wholly 
destroyed, and its property rights Irreparably injured, and the défendants, 
and each of thein, threaten tb ëtiforce against your orator, in the courts of the 
state, ail of the penaltles prescribed by said enactment for a breach of the 
provisions thëreof, should your orator refuse to pay such assessments, charges, 
and taxes." 

Thèse facts stand admitted by the demurrer. As already main- 
tâined, the fifth section ôf the législative act in question was intended 
to apply only to béer or malt liquors shipped into the state for use 
hère. The right of the state to pass inspection laws, recognized in 
article i of section lo of the Constitution, in the very nature of the 
réservation, is limited to the domestic produçts of the state, either for 
exportation or home consumption, or such as corne into the state 
subject to the police power of régulation. "They act upon the sub- 
ject before it becomes an article of foreign commerce or of com- 
merce among the states, and prépare it for that purpose." Bowman 
V. Railway Co., 125 U. S. 488, 8 Sup. Ct. 689, 31 L. Ed. 700; Gib- 
bons V. Ogden, 9 Wheat. 203,, 6 L,. Ed. 23. It has no référence to and 
cannot touch foreign manufactures which become subjects of Inter- 
state commerce in passing through the state, or which may be tem- 
porarily stored hère for distribution in the original bulk or package 
in transitu to another state. In thè récent case of Attorney Gen- 
eral ex rel. v. Great Western Tea & Cofïee Co. of St. Louis (de- 
eided by the Suprême Court of this state) 71 S. W. loii, respect- 
-ing the right of the company importing baking powder into the 
state, it was held that the statute of this state, eliminating from the 
manufactured article alum as an ingrédient, is not applicable to 
the foreign manufactured powder imported into the state, while the 
act is valid as to the article manufactured in the state. This distinc- 
tion evidently rests upon the proposition that such food product, 
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being a natural subject of interstate commerce, is not subject to such 
police régulation of the state. I assume this to be the distinction 
drawn by the court between the baking-powder case and the béer 
case heretofore decided by that court, though I hâve not seen the 
full report of the récent case. The police power, dépendent in the 
case at bar for its exertion upon the idea that it is essential for the 
protection of the health and good of the people of the state, its exer- 
cise can hâve no foundation of right, even as applied to intoxicants 
not manufactured in the state, and not to be consumed or used in the 
state. To subject the foreign product in its passage through the 
state to any exaction. by the state, either by way of taxation or in- 
spection fées, would be a direct interférence with interstate com- 
merce. So that, if the complainant's béer or malt liquor not shipped 
into this state for sale is subjected to the conditions and annoyances 
to the complainant, or its agents or servants, in the manner alleged 
in that part of the bill above quoted, it invites and justifies the inter- 
position of the injunctive process of the court. This jurisdiction is 
supported by the récent décision of the Court of Appeals of this 
circuit in the case of City of Hutchinson v. Beckham, ii8 Fed. 399. 
In that case an ordinance of the city of Hutchinson, Kan., was as- 
sailed on the ground that it undertook to impose a license tax upon 
complainants' goods shipped from Missouri, and stored for distribu- 
tion in complainants' warehouse in the city of Hutchinson, when 
no like exaction was made of other merchants engaged in local busi- 
ness, or of those who did maintain their principal office there, etc. 
The ordinance imposed fines, and exposed the offender to arrest 
and imprisonment. It was alleged that such criminal proceedings 
had been instituted, and the city threatened to continue such prose- 
cutions, to the great annoyance and injury to complainants in the pur- 
suit of their rightful business as importers of interstate commerce. 
Thayer, Circuit Judge, said: 

"Now, conceding that the valldlty of the ordinance tnlght hâve been trled 
tn any one of the criminal prosecutions thus brought by the city, yet, as the 
rigtit of appeal exlsted from any judgment whieh might hâve been rendered 
therein, it Is apparent that months, and possibly some years, might hâve 
elapsed before the Invalldlty of the ordinance would hâve been definitely 
established, and that In the meantime the complainants mlght and probably 
would hâve been compelled to défend a multitude of sults, and submit to 
daily interruptions of their business, which would bave proven to be very an- 
noying, and probably disastrous. In such a case, the rule that a suit in equlty 
will not lie to restrain the collection of an illégal tax, merely on the ground 
of its illegallty, does not apply, because circumstances are alleged whlch 
show that If left to their remedy at law the complainants would probably be 
subjected to numerous prosecutions, besides sustaining great and irréparable 
loss In thé prôsecution of their business. When, In addition to the fact that 
an illégal tax bas been Imposed, it further appears that the persons or cor- 
porations upon whom It Is Imposed will be called upon to défend a multitude 
of suits, or that they wUl sustain great injury if the state or municlpallty is 
left free to enforce the tax by the usual remédies, courts of equlty never hesi- 
tate to assume jurisdiction and grant injunctions agalnst those who are seek- 
ing to enforce the collection of the tax, if it appears to be clearly illégal." 
Dows V. City of Chicago, 11 Wall. 108, 110, 20 L. Ed. 65; Rallway Co. v. 
Oheyenne, 113 U. S. 516, 525, 5 Sup. Ct. 601, 28 L. Ed. 1098; City of Ogden 
V. Armstrong, 168 TJ. S. 224, 239, 240, 18 Sup. Ot. 98, 42 U Ed. 444; Heywood 
V. City of Buffalo, 14 N. Y. 534. 
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As the demurrer goes to the whole, if any part of the bill be good, 
the demurrer must be overruled. As the défendants will hâve leave 
toanswer, they can put in issue said allégations, if untrue, and any 
other matters of fact alleged in the bill ^ey may deem proper to con- 
trovert. 

It results that the demurrer must be overruled. 



F0T7LK V. GRAY et al. 
(Circuit Court, & D. West Virginia. September 17, 1902.) 

L Removal op Cadses— Jukisdiction op Fbdbbal Court — Nonrbbidence o» 
Parties. 

A suit brought In a court of a state of wMcli neltlier party Is a résident 
Is net removable Into a fédérai court on tlie ground of diversity of citi- 
zensiiip under the judiciary act of 1887-88 unless liotli plalntifE and de- 
fendant waive objection to the jurisdiction of such court Such suit is 
one of which that court would not hâve had jurisdiction In the first 
instance except by consent of Iwth parties, nor can it acquire jurisdiction 
by removal without such consent, and plaintifC eannot be held to bave 
waived hls right to object by bringing the suit In a state court. 

2. Samb— Waiver op Objection to Jdrisdiction. 

The défendant In such case, however, submits himself to the jurisdic- 
tion of the fédéral court by flling a pétition for removal; and where, after 
the removal, the plaintiff involies or consents to an order of the court re- 
lating to matters in controversy, he thereby waives the right to thereafter 
object to Ita jurisdiction. 

On Motion to Renrnnd to State Court. 

Campbell, Holt & Duncan, for plaintiiï. 
Vinson & Thompson, for défendants. 

KELLER, District Judge. This was a suit origînally brought in 
the circuit court of Mingo county, W. Va., by the plaintifï, a citizen 
and résident of Ohio, against the défendants, ail of whom are citizens 
and résidents of Kentucky. The suit was brought for an accounting 
under a contract màde by the plaintiff for the sale of certain logs to 
défendants, and the manufacture of the same into lumber, etc. The 
bill also prayed for the appointment of a receiver, and a receiver was 
appointed in vacation of the state court, and without any notice to 
défendants, upon the averments of the bill. At March rules, 1902, 
the défendants filed in the clerk's ofifice of the state court their pétition, 
accompanied by bond in due form, setting up the fact that they, and 
each of them, are, and were at the time of the institution of this suit, 
citizens, résidents, and inhabitants of the state of Kentucky, and that 
the plaintiff, J. H. Foulk, is, and at the time of instituting said suit was, 
a citizen, résident, and inhabitant of the state of Ohio ; that the 
matter in controversy exceeds in value the sum of $2,000 ; that défend- 
ants hâve not in any way appeared in said suit, and that the time to 
plead or answer has not yet expired, etc. ; and praying that the court 
proceed no further, except to make an order for the removal of the 

If 1. Diverse cltizenshlp as ground of fédéral jurisdiction, see notes to Shipp 
T. Williams. 10 0. 0. A. 249; Mason v. Dullagham, 27 C. 0. A. 298. 
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cause to the circuit court of the United States for the Southern district 
of West Virginia. On March 3, 1902, the said pétition came on for 
hearing, and the court thereupon ordered that the cause "be hence 
transferred and removed for trial to and in the circuit court of the 
United States for the Southern district of West Virginia, and that 
this court proceed no further therein." The plaintifï has moved in 
this court tliat the cause be remanded to the circuit court of Mingo 
county, W. Va., because this court is without jurisdiction in the prem- 
ises. 

This motion raises a most interesting question, and one which has 
been variously decided by the United States circuit and district courts, 
but which, under the présent act (act of March 3, 1887, as corrected 
by act of August 13, 1888 [U. S. Comp. St. 1901, p. 508] ), does net 
appear to hâve been directly passed upon by the suprême court of the 
United States. This question is said by Mr. Dillon, in his work on 
"Removal of Causes," to be well settled in favor of the right of removal 
in a case like the présent. Judge Dillon's view is justified, treated 
as a statement derivable from the number of cases which hâve upheld 
that view, as compared with the number holding the opposite view ; 
but, after a most careful investigation, I am forced to the conclusion 
that the cases which uphold the right of removal in a case like the 
présent are not founded upon the best and most careful reasoning. 
Without now going into the history of the cases which hold either 
against or for the right of removal, I will cite the following cases in 
which the différent views are advanced: As against the jurisdiction, 
the cases of Yuba Co. v. Pioneer Gold Min, Co. (C. C.) 32 Fed. 183 ; 
Telegraph Co. v. Brown (C. C.) 32 Fed. 337; Harold v. Mining Co. 
(C. C.) 33 Fed. 529; Pitkin Co.Min. Co. v. Markell (C. C.) 33 Fed. 
386; Shaw v. Mining Co., 145 U. S. 444, 12 Sup. Ct. 935, 36 L. Ed. 
768; Railroad Co. v. Davidson, 157 U. S. 201, 15 Sup. Ct. 563, 39 
L. Ed. 672; Coolev v. McArthur (C. C.) 35 Fed. 372; Tifïanv v. 
Wilce (C. C.) 34 Féd. 230; Central Trust Co. v. Virginia, T. & C. 
Steel & Iron Co. (C. C.) 55 Fed. 769. Among the cases ruling that 
the jurisdiction in a case Hke the présent will attach upon removal are 
Cowell V. Supply Co. (C. C.) 96 Fed. 769 ; Creagh v. Society (C. C.) 
83 Fed. 849; Duncan v. Associated Press (C. C.) 81 B'ed. 417; Long 
V. Long (C. C.) 73 Fed. 369; Sherwood v. Mississippi Vallev Co. 
(C. C.) 55 Fed. i ; Bank v. Pagenstecher (C. C.) 44 Fed. 705; 'Uhle 
V. Burnham (C. C.) 42 Fed. i ; Amsinck v. Balderston (C. C.) 41 
Fed. 641 ; Burck v. Taylor (C. C.) 39 Fed. 581 ; Kansas City & T. 
R. Co. v. Interstate Lumber Co. (C. C.) 37 Fed. 3 ; First Nat. Bank 
V. Merchants' Bank (C. C.) 37 Fed. 657, 2 L. R. A. 469 ; Hulbert v. 
City of Topeka (C. C.) 34 Fed. 511 ; Wilson v. Telegraph Co. (C. C.) 
34 Fed. 561 ; Fales v. Railroad Co. (C. C.) 32 Fed. 673 ; and Whit- 
worth V. Railroad Co. (C. C.) 107 Fed. 557, where many of the cases 
sustaining the jurisdiction are cited. 

Notwithstanding that, numerically speaking, the trend of authority 
is distinctly in favor of the proposition last decided in Whitworth v. 
Railroad Co., supra, I hâve been able to find no authority which is 
strictly binding upon this court and as my views, derived from a con- 
struction of the act of March 3, 1887, in accordance with what I be- 
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lieve to be true principles, and in acCordance with the trend of prior 
décisions of the suprême court of the United States upon kindred 
questions, lead me to an opposite conclusion, I feel impelled to set 
those views forth at some length. 

First, then, I would say that the circuit and district courts of the 
United States hâve no jurisdiction except as it is conferred upon them 
by statute. They themselves are the créatures of statute, under the 
permissive power for their establishment provided in article 3 of the 
constitution of the United States, and the authority for the exercise 
of their powers in any given case must be found in the acts of congress 
defîning their jurisdiction. The gênerai policy impressed upon the 
constitution, and expressed particularly in the tenth amendment there- 
to, requires a strict construction of statutes conferring jurisdiction, 
and common justice and common right require that such construction 
shall be given to such jurisdictional statute as shall give equal rights 
to the parties plaintiff and défendant. Under the eariier acts of 
congress, the fédéral courts had no jurisdiction unless one of the 
parties was a citizen of the state where the suit vvas brought. If 
plaintiff was a citizen of one state, and défendant of another, the action 
could not be maintained in a fédéral court sitting within the limits of 
a third state, nor removed thereto. Moffat v. Soley, 2 Paine, 103, 
Fed. Cas. No. 9,688; White v. Fenner, i Mason, 520, Fed. Cas. No. 
17,547; Shute v. Davis, Pet. C. C. 431, Fed. Cas. No. 12,828. But 
under the act of 1875 this could be done, provided the défendant was 
"found" within the territorial jurisdiction of the particular fédéral 
court. Brooks v. Bailey (C. C.) 9 Fed. 438^ 20 Blatchf. 85. 

In order to obtain a correct view of the présent jurisdictional stat- 
ute, and a proper construction of its intent, which has often and justly 
been said by the highest authority to hâve been restrictive, we should 
foUow the time-honoréd- rule of looking to the old law, the mischief, 
and the remedy. 

By the provisions of the act of March 3, 1875 [U. S. Comp. St. 
1901, p. 508], jurisdiction was conferred upon the circuit courts of the 
United States in the same classes of Cases as by the act of 1887, ex- 
cept that in the act of 1875 the jurisdictional value was any amount 
exceeding $500, whereas by the act of 1887 this value was raised to 
a sum exceeding $2,000. This change, as will be readily seen, was 
restrictive in its nature; but there is another change, which, if I read 
it aright, is far more so; In the act of 1875 the following language 
defines the particular court which shall hâve jurisdiction of a suit 
brought under thé act: "'' 

"And no civil suit shall be brought befôre elther of said courts against any 
person by any original process or proceeding In any other district than that 
whereof he is an Inhabitànt, or in which he shall be foiind at the time of 
serving such process or commenclng such proceeding, except as hereinafter 
provided." 

The exception therein referred to is to be found in section 2 of the 
act of 1875, which provides that any civil suit pending or hereafter 
brought in any state court, of tiie charàcter described in section i of 
the act, and wherein the amount in dispute should exceed the sum of 
$500, might be removed by either party itito the circuit court of the 
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United States for the proper district. Thus it will be perceived that 
by that act suits of the character described might be brought by a 
plaintiff in the district of which the défendant was an inhabitant, or in 
any district where he might be found at the time of commencing suit, 
and, in addition to this, that any suit pending in a state court might 
be removed to the circuit court of the United States by either party 
thereto, although the conditions as to résidence or présence of the de- 
fendant might be such that it could not hâve been directly instituted in 
the fédéral court. 

Before commenting on the change introduced by the act of 1887, 
attention is called to the language of the act of 1875 in saying "no 
civil suit shall be brought before either of said courts against any 
person by any original process or proceeding * * * except as 
hereinafter provided." The exception relates solely to removals, and 
therefore, by the direct terms of the act, they are to be regarded as 
an original method, process, or proceeding in the bringing of suits in 
fédéral courts. The act of March 3, 1887, which is the saine, except 
for verbal corrections, as that of August 13, 1888 [U. S. Comp. St. 
1901, p. 508], provided that no suit shall hereafter be brought in the 
fédéral courts by original process or proceedings against any person 
in any other district than that whereof he is an inhabitant, except 
that, where the jurisdiction is founded only on the fact that the ac- 
tion is between citizens of différent states, "suits shall be brought 
only in the district of the résidence of either the plaintiff or the de- 
fendant." It is to be observed that the words "except as hereinafter 
provided," which appeared in the act of 1875, are wanting in the 
présent act. It would seem, therefore, that in construing the présent 
act we must construe it as a restrictive act upon the former jurisdic- 
tion of the fédéral courts. 

The two propositions to which I now direct attention as deducible 
from the' language of the acts and the nunifest législative intent are 
the following : First. That the right of removal where the sole ground 
of jurisdiction is diversity of citizenship is limited by the act of March 
3, 1887, as amended, to suits of which the circuit court of the United 
States of the district would hâve had jurisdiction if the action had been 
brought originally in that court. Railroad Co. v. Davidson, 157 U. 
S. 201, 15 Sup. Ct. 563, 39 L. Ed. 672; Yuba Co. v. Pioneer Gold 
Min. Co. (C. C.) 32 Fed. 183 ; Laird v. Assurance Co. (C. C.) 44 Fed. 
712. Second. That removal from a state court to a fédéral court is 
only a means whereby the suit is brought by défendant into a court 
having original jurisdiction thereof. Railroad Co. v. Davidson, 157 
U. S. 201, 15 Sup. Ct. 563, 39 L. Ed. 672. In the case just cited it is 
stated in so many words in the opinion of the court, hereafter quoted, 
that the right of removal under the existing act is restricted to such 
suits as might hâve been brought by the plaintiff in the court to which 
removal is sought. 

That the entire act of March 3, 1887, was passed in an endeavor to 
restrict the jurisdiction of the fédéral courts, both in cases brought 
in those courts in the first instance, or brought there on removal, 
and to restore the practice to something like what it was prior to the 
passage of the act of 1875, will appear from the debate in the United 
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States senate;on Mardi 3, 1887, to be found in volume 18 of the 
Gongrèèsioiial Record (page 2724), where a discussion of the pro- 
posed changes in section i of the act proceeded as follows: 

"Mr. Mltchell, of Oregon: The act whlch the pendln« bUl proposes to 
amena,— the act of March 8, 1875,— in the flrst section, spealting of jurisdlc- 
tion, providea as follows: 'But no person shall be arrested in one district for 
trial In another In any civil action before a circuit court ot district court; and 
no civil suit shall be brought before either of sald courts [that Is, before the 
circuit or the district court] agalnst any person by any original process or pro- 
ceeding in any other district than that whereof be is an inhabitant, or in 
whlch he shall be foUnd at the time of serving such process or cominencing 
such proceedings.' That being the existing law, as I understand it, when a 
person wlshes to sue an inhabitant of the state of California, he must go into 
that State, and bring his suit there, unless he happens to flnd the person he 
wishes to sue In some other district, and then he may sue there. Now, it is 
proposed to change that, as I understand. 

"Mr. Hoari In the flrst place, the existing law allows a suit to be brought 
in the United States court between citizens of différent states for amounts 
exceeding $500. That is put Up to 32,0<K). In the next place, It allows a 
plalntiff to sue a défendant, a citizen of another state, wherever he catches 
him, — ail over the United States. That is the existing law. But the proposed 
change In the law is that he can only sue him (they being citizens of différent 
States) either inthe defendant's state, or, if the défendant happens to be in the 
district of the plaintiff's home, then in the plaintlffi's district. So, Inatead of 
the sixty or seventy districts which by the existing law the plalntiff can sue 
him In, there are only two left.' Suppose the défendant goes to the plaintlfC's 
home, arld Is found there, — a man dolng business there; the plalntiff can sue 
him in the state court, and the défendant can talce him to the United States 
court. It is certainly rea^onable that the plaintifC should be permitted In the 
first instance, to taise him Into the United States court. 

"Mr. Mltchell, of Oregon: My friend then linderstands thls section to mean 
that if the plalntiff, for instance, lives in thé state of New York, and the 
défendant Uves In the state of Oalifomia, then the plalntiff may either go to 
Oalifornia and sue there, or. If he happens to flnd him In the state of New 
York, he may sue him there, but he cannot sue him anywhere else. 

"Mr. Hoar: That is it. exactly; and in the state of New York, without this 
proposed statule, he can takè him into the New York state courts, and the 
défendant then can remove the cause to the United States court. 

"Mr. MltcheU, of Oregon: I hâve no objection, if that is the construction; 
but It seems to me that this latter part of the clause enables a plalntiff to 
bring suit in the district where the défendant does not réside, and where he 
Is never found. 

"Mr. Hoar: In ail the districts where both parties réside In the same state, 
the state court is presumed to hâve jurisdictlon between the parties. 

"Mr. Mltchell, of Oregon: Then the senator holds that, where the United 
States jurisdictlon attaches only on the fact that the action is between citi- 
zens of différent states, the suit shall be brought only in the district of the 
résidence of either the plalntiff or défendant, qualified by what Is hereln pro- 
vlded. 

"Mr. Wilson, of lowa: Undoubtedly. 

"Mr. Mltchell, of Oregon: If that is the construction, I think It te a 
Btrained construction. 

"Mr. Wilson, of lowa: Instead of wldeuing the présent provision in regard 
to the bringing of suits out of the district of the résidence of either party. it 
contracts it, and requires ail suits to be brought either in the district of the 
plaintiff's or of the defendant's résidence, where he may go. 

"Mr. Edmunds: Just what the law of nearly etery state Is." 

The foregoing extract from the proceedings in the United States 
senate shows that the purpose of the legislators was to restrict the 
jurisdiction of the fédérai courts as above stated. 
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Coming now to section 2 of the présent act, it is equally true that its 
purpose was to restrict the right of removal. The report of the ju- 
diciary committee of the house of représentatives made on March 
17, 1886 (H. Rec. 2441), contains the foUowing language: 

"The next change proposed 1b to restrict the rlght to remove a cause from 
the State to the fédéral court to the défendant. As the law now provides, 
eitber plaintifE or défendant may remove a cause. This vs^as an innovation. 
on the law as It eristed from 1789 until the passage of the act of 1875. In 
the opinion of the committee, It is believed to be just and proper to require 
the plaintiff to ablde hls sélection of a forum. If he elects to sue in. a state 
court when he mlght hâve brought bis suit In a fédéral court, there would 
seem to be ordinarily no good reason to allovr hlm to move the cause. Ex- 
périence in the practice under the act of 1S75 bas shown tbat sueh a privilège 
is often used by plaintiffs to obtain unfalr concessions and compromises from 
défendants who are unable to meet the expenses incident to litigation In the 
fédéral courts remote from their homes." 

The reasoning in the report of the judiciary committee is that the 
plaintiff ought not to hâve the right to remove in a case where he 
elected to bring suit in the state tribunal when he might originally 
hâve brought his suit in the fédéral court. That reasoning is good, 
and tends to show the gênerai purpose of restriction as heretofore 
mentioned ; but there is in this language no warrant for the assump- 
tion so frequently made in the decided cases upholding the right of 
removal in a case like the présent, that the défendant has an absolute 
right of removal, whether the plaintiff might hâve brought his suit in 
the fédéral court in the first instance or not. 

The rules of construction of statutes require, among other things, 
that laws be so construed as, if possible, to give effect to every part 
of a statute ; and it is with this rule in view that I désire to call atten- 
tion particularly to certain language of the first section of the act of 
March 3, 1887, which, it seems to me, has been partially overlooked 
in those décisions which hold that a case like the présent is removable 
to the fédéral court over objection of the plaintiff. The language 
referred to is as foUows: 

"And no civil suit shall be brought before elther of sald courts [circuit and 
district courts of the United States] against any person by any original process 
or proceeding in any other district than that whereof he is an inhabitaut, but 
where the jurisdiction is founded only on the fact that the action is between 
citizens of différent States, suit shall be brought only In the district of the 
résidence of either the plaintiff or the défendant." 

This entire clause must be read together, and, so read, the last 
phrase furnishes the rule for determining whether or not a partic- 
ular court has jurisdiction of a case in which the sole ground of 
jurisdiction is diversity of dtizenship between the parties. 

In Railroad Co. v. Davidson, 157 U. S. 201, 15 Sup. Ct. 563, 39 L. 
Ed. 672, the suprême court of the United States, speaking through 
Chief Justice Fuller, says: 

"The jurisdiction of the circuit courts on removal by the défendant under 
this section [section 2, Act March 3, 1887, as corrected by Act Aug. 18, 1888] 
Is limited to such su its as might hâve been brought in that court by the 
plaintiff under the first section." 
120 F.— 11 
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Again, in Tennessee V. Union & Plantera' Bank, 152 U. S. 454, 
14 Sup. Ct. 654, 38 L. Ed. 511, it was held that: 

"The rlght of a plaintiff to sue cannot dépend on the défense which the de- 
fendant may choose to set up. His rlght to sue Is anterlor to that défense, 
and must dépend on the state of tbings when the action Is brought." 

Thèse principles are quite as applicable to the jurisdiction of the 
particular forum in which suit is brought as to the gênerai subjects 
of jurisdiction, where, as in the case of diverse citizenship, ail the 
éléments necessary to show the jurisdiction of the particular court 
must be set out in the déclaration or complaint. It is therefore true 
that a plaintiff résident in Ohio cannot bring a suit in the circuit 
court of the United States for the Southern district of West Virginia 
against a citizen of Kentucky, where the only ground of fédéral juris- 
diction is the diversity of citizenship. The law forbids him to bring 
his suit in that court, and a suit so brought is subject to be dismissed 
for lack of jurisdiction. As has already been said, removal is only 
authorized as to such suits as might hâve been brought in that court 
by the plaintiff under the fîrst section. 

But it is said that the matter of jurisdiction of the person is one 
which may be waived, and the case of Railroad Co. v. Davidson, 157 
U. S. 208, 15 Sup. Ct. 565, 39 L. Ed. 672, is cited as the very highest 
authority for that proposition. The suprême court there says : 

"It Is true that, by the flrst section, where the Jurisdiction is founded on 
diversity of citizenship, suit is to be brought 'only in the district of the rési- 
dence of the plaintiff or défendant,' and thls restriction Is a personal privilège 
of the défendant, and may be waived by him." Citing Railroad Oo. v. Mc- 
Bride, 141 U. S. 12T, 11 Sup. Ct 982, 35 L. Ed. 659. 

The case of Ex parte SchoUenberger, 96 U. S. 369, 24 L,. Ed. 853, 
is also cited in favor of this proposition, — ^particularly that portion of 
the opinion where Mr. Chief Justice Waite observed : 

"The act of congress prescrlblng the place where a person may be sued Is 
not one affecting the gênerai jurisdiction of the courts. It Is rather in the 
nature of a personal exemption In favor of a défendant, and Is one which he 
may waive. If the citizenship of the parties is suificient, a défendant may 
consent to be sued anywhere he pleases, and certainly jurisdiction wiU not 
be ousted because he has consented." 

I hâve no doubt of the correctness of this proposition, but dislike 
the statement that this personal privilège is one belonging to the 
défendant alone, and which he may waive, or not, as he pleases, and 
thus confer or exclude jurisdiction. It is a mutual privilège of plain- 
tiff and défendant, and must be mutually waived before jurisdiction 
can attach. I venture, to say that, in every case in which the juris- 
diction has been upheld by reason of a waiver on the part of de- 
fendant, there has also been a waiver on the part of the plaintiff. In 
ail thèse cases the plaintiff waives his right to objeet to the jurisdic- 
tion by bringing his suit in that court. The défendant waives his 
right by entering a gênerai appearançe to the action. While juris- 
diction of the subject-matter is fundamental, and cannot be waived 
by the parties, and jurisdiction of the person may be waived, yet it is 
a right which must be waived to give jurisdiction ; and, what is more, 
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it must be waived by both parties. Why not? Can it be said, as a 
fair légal proposition, that one party to a controversy has not the 
same right to object to a jurisdiction over his person not specifically 
conferred by statute that the other party has? I see no reason for 
such conclusion. I regard it as opposed to natural justice, to the 
weight of reason, to the weight of well-considered authority, and to 
the plain intendment of the statute. Any other construction leads to 
a futility of resuit that is pitiful, as applied to a court of justice. Sup- 
pose this suit had been brought in this court in the first instance by 
Foulk, the plaintiff, a citizen and résident of Ohio, against Gray, 
King, and Kitchen, ail citizens and résidents of Kentucky ; if the de- 
fendants had appeared and answered the bill, no one doubts that 
the court would hâve had jurisdiction to hear and détermine the 
cause. Why? Because ail parties waived objection to the jurisdic- 
tion over their persons, — Foulk by bringing his suit in the court, 
and the défendants by answering thereto. But suppose the défend- 
ants had failed to appear, or, appearing specially, had objected to 
the jurisdiction on the ground that the suit had been brought neither 
in the district of their résidence, nor in that of the plaintifï; in such 
case the authorities are unanimous that the suit would be dismissed 
for lack of jurisdiction. Suppose again, such being the resuit, Foulk 
should go into the state court of West Virginia, and there sue and 
serve process on the défendants, thereby, under the provisions of 
chapter 123 of the Code of West Virginia, acquiring in the state 
court jurisdiction of the persons ôf the défendants, and upon pétition 
the défendants were held to hâve absolute right of removal to the 
fédéral court; we would hâve the spectacle of the défendants' first 
saying to the court, "You shall not try our case," and then, after 
vexations delay caused by their objection to the jurisdiction, find them 
comingback, dragging the plaintiff with them, and saying, "You shall 
try our case." 

Remembering now that the policy of the act of March 3, 1887, was 
distinctly to limit and restrict the jurisdiction of the circuit courts, 
which policy was announced by the suprême court of the United 
States in a long line of cases, of which the foUowing are only ex- 
amples: Smith V. Lyon, 133 U. S. 315, 10 Sup. Ct. 303, 33 L. Ed. 
635; Ex parte Pennsylvania Co., 137 U. S. 451, 11 Sup. Ct. 141, 34 
L. Ed. 738; Fisk V. Henarie, 142 U. S. 459, 12 Sup. Ct. 207, 35 L- Ed. 
1080; Ex parte Shaw, 145 U. S. 444, 12 Sup. Ct. 935, 36 L. Ed. 768; 
Hanrick v. Hanrick, 153 U. S. 192, 14 Sup. Ct. 835, 38 L. Ed. 685; 
Tennessee v. Union & Planters' Bank, 152 U. S. 454, 14 Sup. Ct. 654, 
38 L. Ed. 511 ; Railway Co. v. Davidson, 157 U. S. 208, 15 Sup. Ct. 
563, 39 L. Ed. 672, — and remembering further that it has been dis- 
tinctly held, particularly in the last two cases cited, that the jurisdic- 
tion of the circuit courts on removal by the défendant, under sec- 
tion 2 of the présent act, is limited to such suits as might hâve been 
brought in that court by the plaintiff under the first section, let us see 
whether this is a suit which might hâve been brought by the plaintiff 
in this court in the first instance. In the case of Ex parte Shaw, 
supra, Mr. Justice Gray, in the opinion of the court, in construing 
this very act, uses the following language: 
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"As to natural persons, therefore, It cannot be doubted that the effect of thi» 
act, read In the llght of earller acts upon the same subject, and of the Judi- 
clal construction thereof, Is that the phrase 'district of the résidence or a 
person is équivalent to 'district whereof he is an inliabltant,' and cannot be 
construed as giving jurlsdiction, by reason of citlzenship, to a circuit court 
held in a state of -which nelther party is a citizen, but, on the contrary, re- 
stricts the Jurlsdiction to the district in which one of the parties résides, 
wlthin the state of which he is a citizen, and that thls act, therefore, having 
talien away the alternative, permltted In the earlier acts of suiug a persou 
In the district 'In which he shall be found,' requires any suit, the jurlsdiction 
of which is founded only on Its being between citizens of différent states, to 
be brought in the state of which one Is a citizen, and In the district therein 
of which he Is an inhabitant and résident." 

Frora the logic of thèse clearly expressed views of the highest 
tribunal of the land, there is no escaping. They show that this is a 
case which the plaintifï would hâve had no right to bring in this 
jurisdiction, — a case which could only hâve been brought hère in 
the first instance by the mutual waiver by himself and the défend- 
ants of their right to sue and be sued in the district of the résidence 
of either one or the other of them. Therefore, imder the resistless 
logic of the situation, if the jurisdiction can be sustained upon re- 
moval, it must be because there has been equally such a joint waiver 
on the part of défendants and plaintifï of objection to the jurisdiction. 

What are the reasons for permitting removals by défendants? 
In the first class of cases mentioned in the statute, the reason is 
evidently because a défendant has a right to hâve a question arising 
under the constitution or laws of the United States, or treaties made 
thereunder, or in which the United States is plaintifï or petitioner, 
tried by the fédéral courts. In such cases his right is made absolute 
by the statute, regardless of his résidence. In the class of cases where- 
in the jurisdiction is conferred by reason of diversity of citizenship, 
doubtless the reason for permitting removal is because, if the de- 
fendant is sued in the state courts of the state of which plaintifï is a 
résident, it may fairly be presumed that he is at a disadvantage as 
compared with the plaintiff. That this is the reason is the more 
apparent, because, if he is sued in the state courts of the state of 
his own résidence in a similar case, he may not remove, though, if 
sued there in a case involving a fédéral question, he may remove 
the case. If, therefore, he be sued in the state courts of a neutral 
state, in a case wherein no spécial ground of fédéral jurisdiction ex- 
ists, other than that the parties are citizens of différent states, the gov- 
erning reasons for removal do not exist, and the statute, so far as it 
provides for removals, being in dérogation of the properly acquired 
jurisdiction of à court having concurrent jurisdiction, should be strict- 
ly construed. 

For the reasons herein given if the plaintiff had stood upon his mo- 
tion to remand this case to the state court, I should hâve felt obliged 
to sustain that motion. But after making such motion, and while 
the same was under considération by the court, the plaintiff chose 
to agrée with the défendants in the entering of an order in this court 
settling certain of the questions in controversy. Having donc so, 
I must hold that he has waived his right to object to the jurisdiction 
of this court, and that by such waiver, coupled with the waiver of 
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the défendants in removing the case hère, the court has acquired full 
jurisdiction to détermine the questions involved. 
The motion to remand is therefore denied. 



BOARD OF OOUNCILMEN OF CITY OF FRANKFORT et al V. DEPOSIT 
BANK OF FRANKFORT. 

(Circuit Court, E. D. Kentucky. March 10, 1902.) 

1. Bill op Rbvikw— Effbct op Dissolution op Corporation. 

A bill of revlew, the object of which Is to set aslde a decree In favor 
of a corporation, cannot be malntained after the corporation has been 
dissolved, and has ceased to exist absolutely; and the objection t» the 
filing of sueh blll may be ralsed by a former offlcer or attorney of the 
corporation, npon whom notice of the application has been served. 

i. CORPOKATTONS— RtGHT TO StTK APTBR DISSOLUTION— KbNTUCKT StATUTE. 

Act Ky. Feb. 14, 1856, | 2, whlch provlded that on the dissolution of a 
corporation It might sue and be sued as before for the purpose of settle- 
ment of Its affairs and distribution of Its property, re-enacted In Gen, 9t 
Ky. 1873, c. 68, § 9, was repealed by implication by Acts Ky. 189il-93, 
c. 203, whlch substantially re-enacted Gen. St. c. 68, but omltted section 
9 thereof. 

3. Bame. 

Ky. St. I 561, providlng for the bringlng of sults by or agalnst a cor- 
poration which "expires by the terms of the articles of corporation or 
by the voluntary act of the stockholders," has no application to a cor- 
poration whose existence is terminated by the repeal of Its charter by 
the législature. 

4. Same. 

Ky. St. § 1987, relating to the chartering of corporations by the législa- 
ture, and which provides that, "whilst privilèges and franchises so 
granted may be changed or repealed, no amendment shall Impair other 
rights previously vested," refers to rlghts of the corporation and persons 
Interested therein, and not to rlghts of persons having claims against It. 

5. Bill op Rkview — Application for Lbavk to Filb — Effbct dp Permission 

GiVKN BY ApPELLATF- CoURT. 

Where an application to the suprême court of the United States for 
permission to apply to a circuit court for leave to file a bill of revlew fôr 
the reconsideratlon of a decree of that court which the suprême court 
had afflrmed was granted formally wlthout passing on objections made 
to the granting of such permission going to the right of the applicant to 
file a bill of review, the circuit court is not precluded from eonsiderlng 
such objections on their merits when they are renewed before It on the 
application for leave to file such bill. 

T. H. Crockett, Ira & W. H. Julian, John W. Rodman. and R. J. 
Breckinridge, for petitioners. 

Frank Chinn and D. W. Lindsey, for respondent. 

COCHRAN, District Judge. This cause is pending on a motion 
by complainants for leave to file a bill of review, and on a motion by 
J. Buford Hendrick and Frank Chinn to quash the return on the 
notice served upon them of the motion to file the bill of reviewf. By 
a decree of this court, rendered June 25, 1898 (88 Fed. 383), afïirmed 
by the suprême court of the United States May 15, 1899 (19 Sup. Ct. 
880), in a suit brought by Deposit Bank of Frankfort, défendant 
herein, against state board of valuation and assessment and board ci 
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councilmen of the dty of Frankfort, complainants herein, and Franklin 
county, said state board of valuation and assessment was perpetually 
enjoined and restrained from proceeding to value the franchise of 
said Deposit Bank of Kentucky under the act of November ii, 1892, 
for the years 1895, 1896, 1897, 1898, or any other subséquent years, 
until the expiration of the charter of the said bank, and from certifying 
such value to the county clerk of Franklin county, or to any officer 
of said board of councilmen of the city of Frankfort or the county of 
Franklin; and the county of Franklin and said board of councilmen 
of the city of Frankfort were enjoined and restrained from endeavor- 
ing to collect any tax upon any such valuation. This decree was 
based upon a judgment of the Franklin circuit court rendered Feb- 
ruary i, 1896, enjoining and restraining the making of such valuation, 
the certifying of same, and the collecting of taxes thereon for the 
years 1893 and 1894, in a suit between the same parties, as res ad- 
judicata. The ground upon which this decree is sought to be re- 
viewed is that since its rendition and afïirmance by the suprême court 
of the United States, to wit, on June 19, 1900, said judgment of the 
Franklin circuit court upon which it was based has been reversed by 
the court of appeals ôf Kentucky. 57 S. W. 787, 60 S. W. 19. On 
February 3, 1902, permission was granted by the suprême court of the 
United States, which had aifirmed the decree sought to be reviewed, 
to apply to this court for leave to file the bill of review. The notice 
of the motion for such leave has been served upon J. Buford 
Hendrick, who was the président of the défendant herein, Deposit 
Bank of Kentucky, and upon Frank Chinn, who was its attorney 
in the suit in which said decree was rendered, during the pendency 
thereof. The ground upon which they base their motion to quash the 
return upon this notice is that since the rendition of said decree and 
its affirmance, and before the making of this motion and the applica- 
tion to the suprême court of the United States for said permission, 
to wit, on March 22, 1900, by an act of the gênerai assembly of Ken- 
tucky, that day approved, containing an emergency clause, the charter 
of the défendant herein, Deposit Bank of Frankfort, was repealed ab- 
solutely, and that since then it has been and is now no longer a cor- 
poration liable to be sued or made défendant to a bill of review, and 
that since then they hâve been and now no longer are tespectively 
président and attorney of said défendant. 

If the effect of said act of March 22, 1900, is as claimed by said 
Hendrick and Chinn, it must necessarily follow that their motion to 
quash should be sustained, and the motion to file the bill of review 
should be overruled. It is well settled that, after a corporation ceases 
to exist absolutely, it cannot be sued, or made a party to a suit, no 
more than an individual can be after he dies. 

Wat. Corp., § 434, says: 

"A defunct corporation, like a natural person who dies, cannot be brought 
into court by process served upon persons who were offlcers or agents when 
the corporation was In existence." 

2 Mor. Priv. Corp., § 1031, says: 

"The dissolution of a corporation at common law not only means that the 
Company has lost its franchises, and eau no longer act in a corporate capaclty. 
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but It Implles that the corporation has wholly ceased to exlst In légal con- 
templation, and will not be recognlzed as a corporate body for any purpose. 
It follows that suits brought by or against a corporation are abated by Its 
dissolution, and a judgment purporting to be rendered against a corporation 
which is not In existence is a nulllty." 

In the case of Combes v. Keyes, 89 Wis. 297, 62 N. W. 89, 27 
Iv. R. A. 369, 46 Am. St. Rep. 839, Cassoday, ]., said : 

"Aftfr the dissolution cf a corporation, the power to proceed against It In 
an action Is wholly divested, except as specially authorlzed by statute." 

In the case of Phosphate Co. v. Perry, 20 C. C. A. 490, 74 Fed. 425, 
33 L. R. A. 252, Pardee, Circuit Judge, in dehvering the opinion of 
Fifth circuit court of appeals, said : 

"That a dissolution of a corporation abates ail suits against It la familiar 
law of the text-books." 

In the case of Investment Co. v. Hughes (C. C.) 77 Fed. 855, 
Gilbert, Circuit Judge, said: 

"The statute of thls state glves a bare extension of llfe for a flxed perlod 
after the dissolution of the corporation. Without the statute, as we hâve seen, 
ail corporations were defunct from the moment of their dissolution. The 
statute extends thelr existence for a furtber perlod for a stated purpose. 
At the expiration of that perlod It Is the loglc of the common-law rule that 
the corporation Is as absolutely defunct as It would bave been In the first 
Instance had not its life been prolonged by the Intervention of the statute." 

Upon this ground he held that an Oregoh corporation could not 
maintain an action after the dissolution of its charter, and after the 
expiration of five years, in which it might, under the statute of 
Oregon, bring suits and round up its aflfairs. 

Mr. Thompson, in his work on Corporations (volume 5, § 6718), 
thus expresses the law in his usual vigorous style: 

"Under the principles of the common law, exeludtng In thia statement the 
principles of equity and the effect of saving statutes, the effect of the disso- 
lution of a corporation Is to put an end to its existence for ail purposes what- 
soever, and to destroy every one of its facultles, so that thereafter It can 
neither make nor take contracts, nor sue or be sued; and so that ail debts 
to or from It become extinguished, and ail actions by or against it abate; 
and so that Its real property reverts to the grantors or donors thereof, or 
their heirs; and Its personal property escheats to the crovfn or to ttie state. 
Thèse principles Ulustrate at once the feebleness and the barbarie crudity 
of the common law, and expand into terror and jealousy with which corpora- 
tions hâve been regarded by ail classes of people from sovereign to populace 
In every country and In every âge." 

The principles of equity to which he refers do not hâve effect of 
saving the existence of the dissolved corporation, so that it can sue or 
be sued, but its liabilities, and the right to coUect same out of its 
property, into whosesoever hands it may hâve passed, provided he is 
not a bona fide purchaser, as shown in section 6730. It would follow 
from this that a biU of review cannot be filed against a corporation to 
set aside a decree in its favor after it ceases to exist absolutely, because 
it is well settled that the party in whose favor a decree has been ren- 
dered, or his représentatives, must be made parties défendant to the 
bill of review. 2 Beach, Mod. Eq. Prac, § 873, says: 

"A decree cannot be set aside upon the ground of fraud, or for any other 
iîause, without having ail the parties to a decree before the court So, in 
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a blU of revlew, It Is Indispensable that ail the parties to the original decree 
should be inclu'ded; and, if they be dead, thelr légal représentatives must be 
made parties." 

In the case of Friley v. Hendricks, 27 Miss. 412, a bill of review 
was filed to set aside a decree in favor of one Dinkins. The bill 
stated that Dinkins had died, and that his estate had been administer- 
ed upon, and his administrator discharged, before the bill of review 
was filed. The only party défendant was the purchaser of the prop- 
erty involved in the decree, named Hendricks. On demurrer to the 
bill, it was held that it could not be maintained. The court said : 

"A prellmlnary objection to the bill of review is raised hère under the de- 
murrer which Is décisive of the case. This is that the blU does not make the 
complainant In the decree sought to be reversed, or his représentatives, par- 
ties to the proceeding. The légal object and effect of a bill of revievc being 
to hâve the decree examined and reversed, it was formally held to lie only 
against those who were parties to the original blll (2 Barb. Ch. Prac. 94; 
Lube, Eq. 129), in analogy to a proceeding in error. It was afterwards ex- 
tended so as to embrace other parties in Interest. StlU it Is held to be In- 
dispensable that ail the parties to the original decree should be Included. 
Bank v. White, 8 Pet. 268, 8 L. Ed. 938; Story, Eq. PI. { 420. And, if they 
are dead, their représentatives must be made parties, as In other proceedlngs 
in error. The reason of thIs is manifest, — that, the proceeding beIng in its 
nature one to reverse the original decree, it would be inéquitable to entertain 
such case without giving the party In whose favor the decree was rendered 
an opiwrtunity to Justify it. ThIs, beIng a technical bill of review, must fall 
by the application of this principle." 

Much more so cannot this bill be maintained without any party to 
the suit, which is the case if the défendant corporation has ceased to 
exist absolutely. 

It is further well settled that Messrs. Hendricks and Chinn, on 
whom the motion for leave to file the bill has been served, hâve such 
standing in court that they can raise the question as to whether it is 
proper to permit the bill of review to be filed, which they hâve donc, 
by their motion to quash the return upon the notice, and be heard 
upon it. In the case of Combes v. Keyes, 89 Wis. 297, 62 N. W. 89, 
27 L. R. A. 369, 46 Am. St. Rep. 839, the former secretary of a 
defunct corporation intervened in a suit against that corporation, up- 
on which service of summons had been had by order of publication, 
and moved that said service and order be set aside and held for 
naught. Upon his motion being denied, he appealed to the suprême 
court of Wisconsin, and it was held that he had a right so to in- 
tervene and appeal, and that his motion should be sustained. Cas- 
soday, J., said: 

"In Mumma v. Potomae Co., 8 Pet. 281, 8 L. Ed. 945, It was held that 
'there is no pretense to say that a scire facias can be maintained, and a 
Judgment had thereon against a dead corporation, any more than against a 
dead man.' In that case the attorneys of record for the corporation, at the 
time of the renditlon of the original Judgment, appeared, and suggested the 
death of the corporation after the renditlon of such judgment, and alleged the 
same by way of a plea in abatement The facts being admitted, the trial 
court gave Judgment that the plaintifC take nothing by his writ of scire facias, 
and that judgment was affirmed by the suprême court of the United States. 
From the very nature of things, the dissolution or death of a corporation de- 
fendant, like the death of a party to a pendlng action, can only be brought 
to the attention of the court by some one other than the defunct corporation." 
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And again: 

"We think it was compétent for Dwight W. Keyes, who had been the sec- 
retary of the defunct corporation, to Intervene, and inform the court of the 
facts -which had worked a dissolution and death of the corporation." 

It is further settled that the right to file a bill of review is net a 
matter of right, but of the discrétion on the part of the court in which 
it is desired to file it, and that, therefore, a motion for leave to file 
it is necessary. And it would seem, if the bill cannot be main- 
tained, that it is a proper exercise of discrétion to refuse to grant 
the desired leave. The vital question, therefore, in the case is wheth- 
er the existence of the defunct bank was put an end to absolutely by 
the repealing act of March 22, 1900. It is certain that, so far as that 
act itself was concerned, its existence was so put an end to by it. 
After it became a law, because of its emergency clause, the defunct 
bank no longer existed for any purpose whatever, so far as its terms 
were concerned. We do not understand that it is claimed that its 
existence for any purpose was preserved by the provisions of that act. 
Reliance is had upon the act of February 14, 1856, entitled "An act 
reserving power to amend or repeal charters and other laws." (i 
Acts 1855-56, p. 15.) Sections i and 3 thereof are the well-known 
statutory provision by which power was reserved to the législature 
to amend and repeal ail charters and grants for corporations or 
a'nendments thereof granted after the passage of said act. Section 2 
is in thèse words : 

"That where any corporation shall expire or be dissolved or Its corporate 
rights and privilèges shall cease by reason of a repeal of Its charter or other- 
wise, and no différent provision Is made by law, ail its worlis and property 
and ail debts payable to it shall be subject to the payment of debts owing 
by it, and then to distribution among the meœbers according to their re- 
spective interests; and such corporation may sue and be sued as before, for 
the purpose of settlement and distribution as aforesald." 

It is conceded that, if section 2 of this act is still the law, then the 
défendant bank's existence has been preserved thereby for the pur- 
poses of the bill of review sought to be filed, because its charter was 
granted after that act. 

Is, then, that section still in force? This act was re-enacted in the 
General Statutes of Kentucky, adopted by the act of April 22, 1873. 
Sections i and 3 thereof are contained in section 8, and section 2 
thereof is contained in section 9 of chapter 68 of said revision, enti- 
tled "Législature." This chapter contains in ail 10 sections. In the 
revision of the Statutes of Kentucky after the adoption of the prés- 
ent constitution, amongst other acts passed was chapter 203 of the 
Acts of 1891-93, p. 919, approved May 16, 1893, and entitled "An act 
concerning the gênerai assembly." This act is a substantial re-enact- 
ment of chapter 68 of the General Statutes, entitled "Législature." 
It contains eight sections. The first five are the same as the first 
five of that chapter. The sixth section thereof is the same as section 
8 of said chapter, which was a re-enactment of sections i and 3 of 
the act of 1856. The other two sections are entirely new. Sections 
6, 7, 9, and 10 of said chapter 68, Gen. St., are omitted entirely from 
said latter act; and, as we hâve seen, section 9 thereof was a re- 
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enactment of section 2 of the act of 1856, and is the provision whose 
présent existence as a law is under considération. It was probably 
left out because it was thought that its subject-matter was covered 
by a provision of the act providing for the création and régulation of 
private corporations enacted as a part of the same revision, and which 
will be hereafter considered. Did, then, the omission of section 9 
of chapter 68 of the General Statutes from chapter 203 of the act of 
May 16, 1893, amount to a repeal of that section? Under the déci- 
sions of the court of appeals of Kentucky it must be held that it did. 
It was held that the adoption of the General Statutes had the effect 
of repealing any previous statutory provision relating to a subject 
treated therein under a separate title, and omitted therefrom because 
the provisions under said title must be regarded as containing ail the 
statute law on that subject. Broaddus' Devisees v. Broaddus' Heirs, 
10 Bush, 299; Parrish v. Ferguson, 83 Ky. 18. This same principle 
has been appHed to the varions gênerai laws, comprehensive in char- 
acter, prepared by the commissioners appointed under section 245 of 
the présent constitution, and thereafter enacted by the législature. 
Buchannon v. Com., 95 Ky. 334, 25 S. W. 265 ; Long v. Stone, 39 
S. W. 836; Com. V. Newcomb (Ky.) 58 S. W. 445. In the case of 
Buchannon v. Com., the act so adopted, entitled "Crimes and Pun- 
ishments," approved- April 10, 1893, re-enacted sections 2 and 3 of 
an act of April 11, 1873, known as the "Kuklux Law," and omitted 
section 4 thereof. The question was whether that section was thereby 
repealed. It was held that it was. The ground upon which it was 
so held is well stated by Judge Eastin in the late case of Conley v. 
Com., 98 Ky. 125, 32 S. W. 285 : 

"It had adopted sections 2 and 3 of the act of 1873, and had expressly and 
purposely left out the other section, thereby showlng an Intention to repeal 
that much of the law on the subject. It leglslated upon the subject embraced 
by the act of 1873, and It was reasonable to assume that It leglslated fully 
on ttiat subject" 

In the case of Com. v. Newcomb it was held that a former stat- 
utory provision, which gave an alien the same right to acquire prop- 
erty in this state that citizens of Kentucky had by the laws of the 
government of which he was a citizen or subject, was repealed by the 
omission thereof from the act approved April 29, 1892, entitled "An 
act conceming citizens, expatriation, aliens." Hobson, J., said: 

"In the revision of the statute laws of the state after the adoption of the 
new constitution, this act waS omitted, and so was repealed by the act of 
April 29, 1892." 

Chapter 203, approved May 16, 1893, was one of those laws so 
prepared and enacted. The provision in question was a part of the 
chapter of the General Statutes, entitled "Législature," which must 
be treated as législative déclaration that it was germane to that sub- 
ject, and in immédiate connection with the rest of the statute of 1856. 
In the revision after the new constitution, as we hâve seen, a new 
act is adopted in relation to the same subject containing the other por- 
tion of the act of 1856, from which this statutory provision is omitted, 
and it is not elsewhere re-enacted. This must be treated as a repeal 
of ail of chapter 68 not re-enacted by the later act. The compUers 
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of the Kentucky Statutes hâve so treated it by omitting the provi- 
sion from said compilation. 

We do not understand tliat it is claimed by counsel for complain- 
ants that this statutory provision is still in force in the form in which 
it was contained in the General Statutes and the act of 1856. It is 
contended by them, however, that it is substantially re-enacted by sec- 
tion 24 of article i of chapter 171 of the Acts of 1891-93 (page 612), en- 
titled "An act providing for the création and régulation of private 
corporations," which is the same as section 561, Ky. St. It is said 
on the other side that this section relates solely to corporations or- 
ganized under that statute, and that the défendant was not organized 
thereunder. To this, perhaps, it might be responded that it is pro- 
vided by section 36 of article i of said statute — same as section 573 
of Kentucky Statutes — that "after the twenty-eighth day of Septem- 
ber, 1897, the provision of this chapter shall apply to ail corporations 
created or organized under the laws of this state, if said provision 
would be applicable to them if organized under this chapter." But 
the sole contingency on which that statutory provision applies — 
whether only to corporations organized under that statute, or, since 
September 28, 1887, to ail corporations — is "when any corporation 
expires by the terms of the articles of corporation, or by the volun- 
tary act of the stockholders." The expiration of defendant's exist- 
ence as a corporation was due to the happening of neither one of 
thèse two contingencies, but solely and alone to the repealing act 
of the législature, which with one blow put an end to its life. That 
provision, therefore, can hâve no application to this case. 

It is contended further that this proceeding against défendant is 
authorized by the provision in section i of the act of 1856, section 8 
of chapter 68 of the General Statutes, section 6 of chapter 203 of the 
Acts of 1891-93, and section 1987 of the Kentucky Statutes, which is 
in thèse words: 

"That whllst privilèges and franchises so granted may be changea or re- 
pealed, no amendment shall impair other rights previously vested." 

But the rights hère referred to are rights of the corporation and 
persons interested therein, not the rights of persons who hâve claims 
against the corporation. Those rights, so far as covered by the act 
of 1856, were protected by section 2 thereof, which has been repealed, 
as we hâve seen. Counsel for complainants cite the case of Smith 
V. Gower, 2 Duv. 17; Railroad Co. v. Griest, 85 Ky. 619, 4 S. W. 
323. Thèse cases décide that a corporation is not dissolved by part- 
ing with ail its property, and that, notwithstanding such parting, it 
may sue or be sued; and on the équitable principles referred to by 
Mr. Thompson in his work on Corporations, in the quotation there- 
from heretofore cited, its creditors may pursue its assets in the hands 
of its stockholders. This and nothing more. Hère it is not claimed 
that the défendant has been dissolved by the distribution of its assets, 
but by the act of the législature putting an end absolutely to its ex- 
istence. The citations by counsel for complainants from Cook on 
Corporations likewise hâve référence to the rights of creditors of a 
corporation against its property after its dissolution. 

It remains to be considered what was the efîect of the action of the 
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suprême court granting the complainants permission to apply to thîs 
court for leave to file a bill of review. Can that action be construed 
as passing upon any of the questions heretofore considered, or upon 
this court's duty to give the leave sought? Notice of the motion for 
such permission was served upon Messrs. Hendrick and Chinn, and 
they appeared before that court, and moved to quash the return on the 
notice, and resisted the application upon the same grounds as hère. 
Both motions were briefed by counsel on each side. The court, how- 
ever, just made an order granting the motion for permission to apply 
to this court for leave to file a bill of review. It delivered no opinion, 
and did not act upon the motion to quash at ail. As application had 
to be made to that court for such permission, it had certainly the power 
to pass upon those questions, and détermine the complainants' right 
to file a bill of review. It had also the power to refrain from doing so, 
and grant the permission, leaving it to this court to pass upon those 
questions and détermine complainants' right. And this is what we 
think was the effect of the order which it made, and no more. It was 
to the same efifect as the order of the circuit court of appeals, First 
circuit, in the case of Watson v. Stevens, 3 C. C. A. 411, 53 Fed. 31, 
which was as follows, to wit : 

"Ordered, that whereas, It appears from the suggestions of the counsel for 
the appellees, made In open court, and accompanled with a verifled pétition 
and aflSdavlts, that the appellees conceive that tliey will hâve Just cause for 
application for leave to file a bill of review, and to proceed wlth such bill, 
this court reserves to the appellee llberty to file such application and proceed 
thereon, and on such bill of review in the circuit court as the circuit court 
may détermine; and this order shall form a part of the mandate in this cause, 
whleh shall Issue forthwith." 

There the right to file the bill of review was argued before the 
circuit court of appeals, but that court declined to pass upon it, and 
made the order quoted. 

The motion to quash the return on the notice herein is sustained, 
and the motion for leave to file a bill of review is overruled. 



CITY OF DAVBNPORT v. ATXEN et al. 

(Circuit Court, S. D. lowa, E. D. January 27, 1903.) 

No. 243. 

, Limitations— lowA Statotb— Nonrestdencîr of Dépendant. 

Under the statute of lowa, as construed by its suprême court, limita- 
tion does not nin in favor of a défendant during the time he is a nonresi- 
dent of the state. 

. Res Judicata— Matters Concltjded bt Judgmbnt. 

A décision of the suprême court of lowa, In a suit by a property owner 
against a city, that a contract for paving a Street, made by the clty, was 
void because It created an Indebtedness of the clty beyond the constltu- 
tlonal llmlt, In respect tô Street intersections and pavement In front of 
abuttlng public property, for which the clty was required to pay, Is not 
an adjudication between the parties that the property of the complainant 
Is not Uable for the reasonable value of the paving done in front of it, 

T 1. See Limitation of Actions, vol. 33, Cent DIg. f 458, 
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whlch the City bas paid for, to be recovered by a snlt In equlty, under 
sections 478, 479, Code lowa 1873, nor Is a further décision in snch suit 
that the clty could not set up such claim by a cross-blU therein, filed after 
the case had once gone to decree, a bar to the maintenance of a separate 
suit therefor. 
8. Municipal Corporatioks— Suit to Recover fob Btreet Improvemektb— 
lowA Statute. 

Where a spécial assessment made for street paving was illégal, but the 
work was done, and the city subsequently paid the claim of the con- 
tracter therefor, it may maintain a suit in equity against an abuttlng 
property owner to recover for the Improvement in front of his property 
on a quantum meruit, under sections 478, 479, Code lowa 1873; and the 
défendant cannot set up to defeat such recovery any technlcal irregu- 
larity in the assessment or proceedings, or that the city had no authorlty 
to pay the claim of the contracter. 

In Equity. On demurrer to answer and cross-bill. 

Henry Thunen, Jr., and E. M. Sharon, for complainant. 
Hiram J. Grever, W. W. Chamberlain, and W. R. Donaldson, for 
défendants. 

McPHERSON, District Judge. This case is by a bill in equity 
brought in the state court at Davenport, lowa. The plaintifï is a city 
under a spécial charter under the laws of lowa, and for the pur- 
poses of this case a city of the first class, under the laws of lowa. The 
défendants are ail, save one, citizen s of other states, and that other is a 
citizen of Rome, Italy. On the ground of diverse citizenship, on péti- 
tion of défendants, the case was removed to this court. 

From the bill the foUowing facts appear: In 1896 the plaintifï, 
by its counsel, directed the paving and curbing of Éddy street and 
the Le Claire road, in the city, of about 3,700 feet, and adopted a reso- 
lution therefor. Notice thereof was duly given and published, and 
sealed bids invited for the work. The Flick & Johnson Company 
was the lowest and best bidder therefor, and was awarded the con- 
tract, and gave a bond for the performance of the work. From the 
inception of thèse matters, up to March, 1897, the défendants were 
the owners of certain lands abutting on the streets, subject to a life 
estate of Ann R. Allen, and since the date stated hâve been and 
still are the absolute owners of the land. Under the law then in force, 
the cost and expenses of said improvements became a lien on the land. 
The Flick & Johnson Company did furnish the material and per- 
form the labor and did curb and pave said streets to the satisfaction 
of the city authorities. A plat of said improvements and the cost 
thereof, and what was chargeable to the différent properties, was 
made and filed, notice thereof given to défendants and the proper 
proportion, as chargeable to the différent properties, was February 3, 
1897, assessed to and levied upon the properties, including that 
chargeable to défendants' properties, particularly describing the same. 
Prior to ail this the city had adopted an ordinance, which still remains 
in force, by the terms of which it is provided that when such improve- 
ments are made, and the cost assessed against the adjacent properties, 
the same should be a lien on the said real estate and payable by the 
owners personally, and that the same shall be collected as provided by 
sections 478, 479, Code 1873, Laws lowa. The ordinance and said 
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laws were in force during ail of the times in question, as also was 
chapter 7, Acts 25th Gen. Assem. (Laws 1894). The proper propor- 
tion of the cost of such improvements, as well as the reasonable charge 
and value thereof, chargeable against défendants' said property 
amounts to $14,675.26. It was not the intention that the city should 
be directly holden to the Flick & Johnson Company, although by 
oversight certain récitals wiere omitted from the contract, but it is 
alleged that omissions db not alter the obligations or rights of the 
parties hereto. Judgment is prayed against the défendants for the 
amount above claimed, with interest, and that said sum be declared a 
hen. 

The plaintifï afterwards fîled an amendment to its bill. Copies of 
the spécifications, bond, and contract were set forth, and it asks that a 
railway company be brought in as défendant, for that it is seeking 
to take a right of way across defendant's lands by eminent do- 
main proceedings, and that it should be holden to take its right of way 
subject to plaintiff's lien and rights. No order with référence to this 
has been made. The défendants in due time filed their answer to the 
bill. As a défense they allège in meaning as follows : 

The adoption of the resolution for the paving and curbing is admit- 
ted. They also admit that the notice was given inviting sealed pro- 
posais. They also admit that the Flick & Johnson Company was the 
lowest bidder for the work, and that it gave the bond and entered into 
the alleged contract, and they annex a copy of the contract. The said 
contract was an absolute liability on the part of the city to the Flick 
& Johnson Company for said improvements, and in no way dépendent 
upon the city being able to collect any spécial tax, and that the Flick 
& Johnson Company was not to look to any spécial taxes for its 
compensation, 

The 107 lowa, or yy N. W., case was pending in the Scott county 
court on or about September 12, 1896, shortly after work begun, but 
before any payments to the Flick & Johnson Company. The city 
paid from time to time as work progressed for said work and labor, 
and has paid it in fuU. And said liability was an unlawful indebted- 
ness, for that it was in excess of the limitation fîxed by the lowa con- 
stitution, and has been so adjudged in an action between thèse parties. 
See Allen v. City of Davenport, 107 lowa, 90, yy N. W. 532. 

What was in issue and what was determined in the 107 lowa, or the 
yy N. W., case, is set forth in détail, as défendants understand the 
same ; and, after the case was decided by the lowa suprême court on 
mandate, the state district court entered a decree in favor of thèse de- 
fendants, decreeing that the city be enjoined from collecting the said 
assessment, or from selling any of the lands to pay the said assessment 
under or by virtue of said assessment. That decree has not been 
vacated on motion or appeal. That decree is pleaded as res adjudicata. 

They admit that the streets in question run through their lands. 
They admit that the Flick & Johnson Company did and completed 
said improvements as alleged in the bill by December, 1896, but 
whether it was done to the satisfaction of the city or under said resolu- 
tion they bave no information. They admit said plat of improve- 
ments, and that the city did attempt to assess said sum against their 
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property, and that said plat shows such sum. It îs alleged that the 
lowa suprême court adjudged said assessment as void. The ordinance 
referred to is admitted. But they deny the construction of the ordi- 
nance as claimed by the plaintiff, and they also deny the construction 
of the difîferent statutes which plaintiff contends for. They deny the 
reasonableness of the charges, but that the city has paid the Flick & 
Johnson Company the sum claimed. But they say that said work was 
done and the payments made under a void contract, and that there 
can be no recovery on the quantum meruit, and particularly is this so 
because of the fact that the city contended it was holden to Flick & 
Johnson Company, and the lowa suprême court adjudged against it. 

The défendants also pleaded that the alleged cause of action is 
barred by the statute of limitations, because the cause of action did not 
accrue within fîve years. The payment to Flick & Johnson Company 
by the city out of the municipal revenues was unlawful and illégal. 
The défendants by cross-bill pleaded the same facts as in the answer, 
and ask that said claimi be decreed void, etc. 

The city has filed a demurrer to the answer and cross-bill. The de- 
murrer insists that no défense is pleaded; that the défendants do not 
offer to do equity ; that plaintiff 's cause of action is not dépendent on 
the validity of the alleged contract between the city and the Flick & 
Johnson Company ; that the adjudication of the lowa courts was only 
as to the assessment of February, 1897; that défendants admit that 
plaintiff is seeking to recover the reasonable value of the improvements 
under sections 478, 479, Code 1873, Laws lowa, by reason of which 
the only question is that of the right to recover such reasonable value, 
and that under said statutes it was necessary for the city to pay the 
Flick & Johnson Company the cost of the material and labor. The 
demurrer also urged that plaintiff's lien attached under chapter 7, Acts 
2Sth Gen. Assem. (Laws 1894), and that the lien is not barred by the 
statute of limitations. It is also urged that the cross-bill does not 
contain any matter of equity entitling the défendants to any relief. 
Such other facts, if any, necessary to a correct présentation of the case, 
will be noticed later on. 

And it seems to me that plaintiff's demurrer to the answer and cross- 
bill should be sustained or overruled as the foUowing matters may be 
ruled: (i) Is the cause of action barred by the statute of limitations? 
(2) Is the plea of res adjudicata good? Or what is the effect of the 
opinion of the lowa suprême court and of the decree of the state dis- 
trict court ? (3) Can the city recover the reasonable value of the labor 
and material aside from the above two questions ? 

I. First, as to the statute of limitations. Neither of the défendants 
are résidents of lowa, and ail hâve been nonresidents from a time prior 
to the first date referred to in the case. And the same was true of 
their ancestor Ann R. Allen, up to the time of her death. Therefore, 
under the lowa statute, as construed by the suprême court of the state, 
the statute never commenced to run in favor of either Ann R. Allen or 
any one of the défendants. 

Section 3451 of the Code of 1897 provides: "The time dturing 
which a défendant is a nonresident of the state shall not be included in 
Computing any of the periods of limitation." Ross v. Rees, 55 lowa, 
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296, 7 N. W. 611; Wetmore v. Marsh, 81 lowa, 677-681, 47 N. W. 
1021. What the statutes of limitation may be in the states of the 
résidence of some of the défendants I am not certain, but, as I am ad- 
vised, equally as long as the lowa statute. But, beyond ail this, it 
is not the five-years clause of the lowa statute that controls, because 
complainant is seeking to enforce a lien against real estate, in which 
case the action is not barred until ten years has expired. And, even 
if the five-years clause does control, the complainant's cause of action 
in no event accrued until it paid the money to the Flick & Johnson 
Company, which was less than fîve years before the commencement of 
this action. And again, the city did assert its claims by a cross-bilî 
in the former action. It is true the lowa suprême court held it couid 
not be so maintained. But to hâve adopted the conclusion that such 
was the proper practice was not négligence, but a mistaken conclusion 
only, and concerning a matter about which lawyers and judges differ. 
And the city in due time brought this action, which took the matter 
from under the lowa statute of limitations. For thèse several reasons, 
any one of which would avoid the statute of limitations, I do not be- 
lieve the claim in that respect to be a défense. 

2. Is the plea of res adjudicata good ? Or what is the effect of the 
opinion of the lowa suprême court and of the decree of the state 
district court? Generally speaking, one gets but little help by review- 
ing the authorities upon the subject of estoppel by judgment. There 
is but little difficulty as to what the law is, as compared with applying 
the law to a given state of facts. The rules of law upon the subject 
are plain and easily understood. The court rendering the former 
judgment must, of course, hâve had jurisdiction of the subject-matter. 
There is no question as to this phase of the matter. The court render- 
ing the décision in the former case must hâve had the parties before it, 
and acquired jurisdiction over them, as are now before the court, 
although the order of the parties, as plaintiffs or défendants, need not 
correspond in the two cases; and as to this branch of the question 
there can be no issue raised. . 

The next question arising is as to what question was before the 
court in the former case and what was then decided. What was the 
thing adjudicated? It need not hâve been upon the same demand,. 
because a judgment upon a coupon is an adjudication as to the bond. 
Sometimes a judgment on a note is an adjudication as to a séries of 
notes. But the' question is, what was adjudicated? and that often 
becomes a mixed question of fact and law. By turning to the case 
as reported in 107 lowa, 90, yy N. W. 532, it is ail made plain. The 
Allens, as complainants, brought the action against the city, alleging 
that the city was about to create an illégal indebtedness, because the 
city was already in debt up to the 5 per cent, limit allowed by the state 
constitution ; and this, because of the paving of street intersections, 
and adjacent to public property, the expense of which was to be borne 
by the city as a municipality. There were some minor questions in 
the case, ail of which were decided in favor of the city. But the ques- 
tion of the case was whether the city was about creating an unconstitu- 
tional indebtedness. And that question was decided adversely to the 
jty. It was not decided, and could not hâve been decided, that the 
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expensc to be borne by the Allens and other adjacent property owners 
created an unlawful indebtedness ; because the lowa suprême court 
bas decided several times, and ail lawyers recognize that in lowa, that 
part of the expense assessed against the adjacent property, or that 
can be recovered from the owners of such property, shall not be taken 
into account in estimating the amount to which the city may legally 
become indebted. So that the thing decided was that the city was 
creating an illégal indebtedness as to the other portions of the paving. 
But, even though this be a mistaken view, yet there can be no doubt 
about the proposition, that the lowa suprême court did not décide that 
the Allens could not be compelled to pay for the paving adjacent to 
their property. The suprême court did not décide that. And to my 
mind it is to no purpose to say that the writer of the opinion in the case 
in 107 lowa, yj N. W., said this or that or something else by way of 
illustration or argument. The question ail the time is, what was 
decided ? And the only answer is that the suprême court held that an 
illégal debt was being created, because it was exceeding the limit of 
5 per centum, and therefore prohibited by the constitution. There- 
upon the case was remanded to the district court, with the usual direc- 
tions in equity cases. Then the city undertook to plead by a cross- 
bill the same matters it now urges by its bill herein. The district 
court held this to be proper, and again the case is passed on by the 
suprême court. Allen v. City of Davenport, 87 N. W. 743. 

Now, what was decided on the second appeal in the case just cited ? 
It was decided that after reversai of a decree in an equity case the 
défendant could not plead facts by way of a cross-bill when the de- 
fendant had been cognizant of such facts before the case first went to 
a decree ; and, secondly, that instead of urging such facts by cross-bill 
the city must présent such facts by an original bill, just as bas been 
done. This is said over and over again in the opinion of the suprême 
court, and it was what was decided. One will look in vain to find that 
the suprême court decided against the claim of the city, other than such 
claim could not then be urged in that case by a cross-bill. Then the 
situation was that the suprême court had held that the city was creat- 
ing an illégal indebtedness, being so held in the first case. 

In the second appeal the suprême court held that the issues must 
be limited to the bill, the answer, and reply. And on that state of the 
pleadings the case appeared for the third time in the district court, and 
on those issues, and none other, the case went to a decree in favor of 
the Allens and against the city. While the decree is quite broad, and 
in it are found extravagant récitals, yet when it is recalled that it is 
elementary, that decrees are always construed by the pleadings, I hâve 
no difïiculty in concluding that the présent claim of the city was not 
adjudicated. The claim was not in issue, and, not being an issue, how 
could it hâve been adjudicated? Burlington Sav. Bank v. City of 
Clinton (C. C; Shiras, J.) m Fed. 439; Gill v. Patton (lowa) 01 
N. W. 904. 

The assessment being held void is ail that can fairly be claimed for 
the decrees of either the district or suprême courts. 

When the city paid the Flick & Johnson Company, the contractors, 
it took the place of those contractors as to the entire situation. And 
120 F.— 12 
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by takin? the place of the contractors there was no release or dis- 
charge oî the Allens as owners of adjacent property. It did not pay 
their debt, and did not discharge their property from any lien. It 
is claimed that the money was illegally paid, in that money was im- 
properly taken from other funds. Just how that can inure as a dé- 
fense to the Allens I cannot understand. The officers of a city are 
agents of limited authority, and that their unauthorized acts should 
estop the city is not logical, to my mind. The city paid the Flick & 
Johnson Company, and that is enough for the Allens to know. And 
the city paid it for the use and benefit of the Allens. Now, why 
should the Allens not pay? Their property has been benefited. 
Why should they hâve the benefits without expense? They own a 
large tract of land within the city. Their property is enhanced in 
value by reason of the city surrounding their property. This of 
course, is their good fortune. But why should the other taxpayers 
build walks, and driveways, and boulevards through and by their 
property, and they pay nothing ? 

The contention of the défendants is so inéquitable and unconscion- 
able that it cannot be entertained for a moment, unless there is some 
insuperable légal objection in the way. They cannot say that their 
property is being taken without due process of law, because they are 
now in court, and if they are required to pay ofif the lien it is only 
after a decree. They cannot be heard to say that the assessments 
were irregular or the proceedings were not in strict conformity to 
law. Such objections might be entertained, if the money Was sought 
to be collected by and through the channels for coUecting taxes. 
But suCh are not the proceedings. On the contrary, they are brought 
into a court of equity, where irregularities should be brushed aside, 
and the very right of the matter decreed. The défendants hâve never 
made any tender of any amount. , They do not now say they are 
ready or willing to pay any amount. But they retain the benefîts 
conferred, and they say they will pay no sum. And it should be re- 
membered that the city is not seeking to recover the contract price, 
but is seeking to recover on the quantum meruit, and on that only. 

And the very purposes of the statutes, under which the action is 
brought, is to allow a recovery, when one could not be had, through 
the usual channels. It is a curative statute. It recognizes that there 
may be irregularities in the proceedings of the city authorities, and 
because thereof the parties may bè brought into court and compelled 
to pay the reasonable price for the benefits received. Fort Dodge 
Co. Electric Light & Power Co. v. City of Ft. Dodge (IowjO 89 N. 
W. 7; City of Burlington v. Quick, 47 lowa, 222; City of Chariton 
V. Holliday, 60 lowa, 391, 14 N. W. 775. 

It has been my purpose to only state my own views, and to state 
them briefly. My conclusion is that the position of the défendants is 
inéquitable and unconscionable, and whoUy without légal or équita- 
ble merit. And I also conclude that the city should be allowed, as 
the pleadings now are, to recover the reasonable value of the paving 
done by^ through, or adjacent to the property of the défendants ; and, 
so believing, the demurrer of the city to the answer and the cross-bill 
of the defëildants will be sustained. 
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In re WILMINGTON HOSIBRY 00. 

(District Court, D. Delaware. January 12, 1903.) 

No. 71. 

1. Bankbtjptoy— AoT DP Bankruptct— Admission of In80i.vbnct bt Corpora- 
tion. 

Where a bill Is filed agalnst an Insolvent coriwration, alleging its In- 
solvency and praying the appolntment of a receiver, and the corporation 
In its answer admlts its insolvency, and a receiver is appointed, the cor- 
poration cannot be held thereby to bave admitted in writing its inability 
to pay its debts and its willingness to be adjudged a bankrùpt on that 
ground, wltbin the meaning of Bankr. Act 1898, § 3a, cL 5 [U. S. Comp. 
St. 1801, p. 3422]. 

(Syllabus by the Court) 

In Bankruptcy. On motion to dismiss pétition in involuntary bank- 
ruptcy. 

Charles M. Curtis, for petitioning creditors. 

Tilghman Johnston and William S. Hilles, for Wilmîngton Ho- 
siery Co. 

BRADFORD, District Judge. This is a motion to dismiss a pé- 
tition in involuntary bankruptcy filed against the Wilmington Hosiery 
Company, a corporation of Delaware. Only one alleged act of bank- 
ruptcy is set forth. It is as foUows: 

"That said Wilmington Hosiery Company Is Insolvent and that within four 
months next preceding the date of this pétition the said Wilmington Hosiery 
Company committed an act of banliruptcy in that It dld heretofore, to wlt, on 
the 28th day of August, A. D. 1902, upon pétition to the Ohancellor of the 
State of Delaware praying for the appolntment of receiver for said Wilming- 
ton Hosiery Company on the ground of Insolvency aclsnowledge under the 
oath of its Président that said insolvency existed and consented to the ap- 
polntment of such receiver on the ground of said Insolvency, a certifled copy 
of which pétition with the answer thereto and the order of the Ohancellor 
thereon is hereunto annezed, and your petitloners pray may be taken as a 
part of this pétition." 

The pétition or bill în chancery contains the following averment : 

"That said respondent corporation has become and Is now Insolvent and 
unable to pay its debts, and that it will be for the beneflt of the stocltholders 
and creditors of the said corporation, that a receiver be appointed for the 
purpose of preserving its assets, and properly adjustlng Its business and lia- 
bUIties." 

It then prays for the appolntment of such receiver. The company 
in its answer admitted the truth of the above averment, and the Chan- 
celier thereupon appointed a receiver as prayed. It is properly con- 
ceded by the counsel for the petitioners that the pétition in bankruptcy 
in its présent form cannot be sustained unless what is alleged as an 
act of bankruptcy can be regarded as an admission by the company 
in writing of its inability to pay its debts and its willingness to be 
adjudged a bankrùpt on that ground. But such a conclusion is 
whoUy inadmissible. While the company admitted in writing its in- 
solvency it did not expressly or by implication admit its willingness 
to be adjudged a bankrùpt. In fact, although admitting the truth 
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of the averment of insolvency, it did not allège a willingness to hâve 
a receiver appointed ; but, if its admission of insolvency carried with 
it implied consent to the appointment of a receiver, the aspect of the 
case would not be materially différent. A written admission of in- 
solvency and consent to hâve a receiver appointed by the Chancellor 
cannot be regarded as a written admission of inability to pay debts 
and willingness to be adjudged bankrupt. No doctrine of equiva- 
lency is applicable in this connection. Further, to hold the one équiv- 
alent to and of the sarae eflfect as the other not only would be un- 
warranted by the language and meaning of the bankruptcy act, but 
would be calculated as a précèdent to produce uncertainty and con- 
fusion in its administration. At the conclusion of the argurnent the 
petitioning creditors through their counsel asked leave to aniend 
the pétition and stated their readiness to submit their proposed amend- 
ment within a few hours. Leave will be granted them to submit with- 
in the next twenty-four hours their proposed amendment, and the 
propriety of its allowance will thereafter be determined. Should such 
proposed amendment not be submitted within the time mentioned, 
or should it be disallowed, the pétition will be dismissed with costs. 
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ptstrlct Court, D. Delawara January 20, 1903.) 

No. 71. 

, Bankruptct— AcTs op Bankruptcy— Corpoeation. 

Where an Insolvent corporation, against which a bill was flled alleglng 
Its insolvency and praylng the appointment of a receiver, made answer 
admitting Its insolvency, and a receiver was thereupon appointed who 
took possession of Its property, the corporation did not thereby permit 
its property to be removed, with intent to hlnder or delay Its creditors, 
or any of them, within the meaning of section 3a (i) of the bankruptcy 
act [U. S. Comp. St. 1901, p. 3422]. 

. Samb — SoopE OP Act. 

The bankruptcy act was not Intended to cover ail cases of Insolvency 
to the exclusion of judlcial. proceedlngs In state courts afCecting the prop- 
erty of the insolvent, but only such cases as are within its provisions. 

. 8ame— AcTs OP Bankruptcy— Rbmov AL DP Property. 

The Word "removed" as employed in section 3a (1), whether taken by 
Itself or vlewed in the light of the context, signifies an actual or physical 
change in the position or locality of the property constltuting the subject 
of the removal. It Is an inapt expression for the taklng possession of 
property by a receiver under compétent authority. 

, Same. 

One does not permit a removal of property within the meaning of sec- 
tion 3a (1) Who has neither power nor right to prevent Its removal. 

. 8A.ME— Intent to Hindkk or Delay Creditors. 

Section 3a (1) requires an actual Intent to hlnder, delay or defraud 
creditors, and such actual intent will be presumed when one does an 
act which be knows will produce that resuit. But an actual Intent, 
whether dlrectly shown or establlshed by presumptlon, must exlst 

T 4. See Bankruptcy, vol. 6, Cent. Dig. § 82. 
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t. Same. 

An Intent to htader or delay creditors involves a purpose wrongfully 
or unjustifiably to prevent, obstruct, embarras», or postpone them in the 
collection or enforcement of thelr claims. 

7. Same. 

The bankruptcy act nowhere denounces a mère Intent on the part of 
an insolvent debtor not to become a banknipt. Nor does section Sa (1) 
provide that the commission or permission of any of the acts therein 
specifled with intent not to become banlirupt shall constitute an act of 
banliruptcy. While such an intent in volves a purpose that the debtor's 
property shall not be distributed under the provisions of the act and that 
his creditors shall not enjoy its beneflts. it is not in ail cases équivalent 
to an "intent to hinder, delay, or defraud bis creditors, or any of them" 
■within the meaning of subdivision (1). 

(Syllabus by the Court.) 

In Bankruptcy. 

Charles M. Curtis, for petitioning credîtors. 

Tilghman Johnston and William S. Hilles, for Wîlmîngton Hosiery 
Co 

BRADFORD, District Judge. Pursuant to leave heretofore 
granted in this case the petitioning creditors bave submitted a pro- 
posed amendment to their pétition and ask that it be allowed. It 
contains the following averments : 

"That the said Wilmington Hosiery Company by its Président by authority 
of a resolution unanimously adopted at a meeting of the stoclsholders of said 
Company, ail of the stockholders of said company being présent, held on 
August 28th, A. D. 1902, as well as authority of a resolution unanimously 
adopted at a meeting of the directors of said company, ail the directors being 
then présent, held on August 28th, 1902, made and filed on the twenty-eighth 
day of August, A. D. 1902, an answer to the bill flled in the Oourt of Chan- 
cery of the State of Delaware in and for New Castle County by Alfred D. 
Warner, a créditer and stoekholder of said company, against the said com- 
pany, alleging in said bill the insolvency of said company and praying for 
the appointment of receiver for said company, and in and by said answer ad- 
mitted the facts therein set forth to be true and thereby and by submitting 
without objection to the jurisdiction of said Oourt of Ohancery to take pos- 
session of the business of said corporation and wind up its affairs for the 
beneflt of the creditors of said corporation, committed a fraud upon an act of 
the Congress of the United States entitled 'An Act to Establish a Uniform 
System of Bankruptcy throughout the United States,' approved July Ist, 1898. 
and also thereby committed sundry acts of bankruptcy. 

First. The said corporation conveyed, transferred and removed and per- 
mitted to be removed property of the said company to receiver appointed by 
the Court of Chancery of the State of Delaware in the cause above mentioned, 
with intent on the part of the said corporation, its stockholders and officers, 
to hinder and delay the creditors of said company in the collection of their 
claims against said company. 

Second. The said company thereby admitted in writing inability of said 
company to pay its debts and its willingness to be adjudged a bankrupt on 
that ground." 

This court has heretofore decided that the company did not admit 
in writing inability to pay its debts and willingness on its part to 
be adjudged bankrupt. The correctness of this holding is now con- 
ceded on the part of the petitioning creditors and it is unnecessary 
further to allude to what is designated the second act of bankruptcy. 
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During the course of the argument th« controversy narrowed down 
to the contention that the pétition if amended as sought would show 
that the company permitted its property to be removed with intent 
to hinder and delay its creditors within the true meaning of sec- 
tion 3a (i) of the bankruptcy act [U. S. Comp. St. 1901, p. 3422] 
which provides that 

"Aets of bankniptcy by a person shall consist of hls having (1) eonreyed, 
transferred, concealed, or removed, or permitted to be concealed or removed, 
any part of bis property wlth Intent to hinder, delay, or defraud his creditors, 
or any of tbem." 

It is adœitted that no act of bankruptcy under any subséquent 
subdivision of section 3 would be disclosed by the allowance of the 
proposed amendment, and further, that it would not show that the 
company conveyed, transferred, concealed or removed any of its 
property, or permitted it to be concealed. Nor is there any alléga- 
tion in such amendment of an intent on the part of the company 
to defraud its creditors or any of them. The sole contention is, as 
above stated, that the company would be shown to hâve permitted 
its property to be removed with intent to hinder and delay its cred- 
itors. Unless removal with such intent would appear no act of 
bankruptcy would be charged. The word "removed" as employed 
in subdivision (i), whether taken by itself or viewed in the light 
of the context, clearly signifies an actual or physical change in the 
position or locality of the property constituting the subject of the 
removal. This case does not involve the considération of any re- 
moval of mère évidences of property. It nowhere appears in the 
proposed amendment that the property of the company or any part 
of it was in fact removed. No removal is disclosed by the certifîed 
copy of the proceedings in the Court of Chancery annexed to the 
pétition. Those proceedings, as certified, show the appointment of 
a receiver with the usual powers, but not any removal of the prop- 
erty of the company "to receiver appointed by the Court of Chan- 
cery" or any other removal thereof. The proposed amendment, it 
is true, sets forth that the company in its answer in the Court of 
Chancery admitted its insolvency and by submitting without objec- 
tion to the jurisdiction of that court "committed a fraud" upon the 
bankruptcy act and "thereby committed sundry acts of bankruptcy" 
including what is now relied on by the petitioning creditors as con- 
stituting an act of bankruptcy, namely, that the company permit- 
ted its property to be removed and a receiver to bé appointed with 
intent to hinder and delay its creditors. There is no positive, direct 
averment that property was so removed. Its removal has been de- 
duced as a conclusion of law from the précèdent allégations in the 
proposed amendment. There is no substantive allégation of it as 
a fact. Doubtless the receiver did take possession of the property 
of the company, and were the fact under the circumstances important, 
it could be shown by a proper amendment. It may be seriously 
questioned whether the term "removed" has le^timate application 
to the taking possession of the property by a receiver under the cir- 
cumstances disclosed. In the case of In re Baker-Ricketson Co. 
(D. C.) 97 Fed. 489, Judge Lowell, speaking of subdivision (i), said : 
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"The provision concernlng permission applies only to concealment and re- 
moval. That a recelvershlp Is the concealment, sécrétion, falsification, or 
mutilation of property (see section 1, cl. 22 [U. a Oomp. St. 1901, p. 3418] ) 
the petitioners do net contend. They hâve not shown that In thls case the re- 
celver bas removed anything, and the phrase 'removal of property' is a totally 
Inapt définition or description of ordinary recelvershlp proeeedlngs. More- 
over, the phrase Is not a new one, and its meaning may be judged from its 
use in other banlirupt cases." 

But I am unwilling to rest the décision of this case solely on this 
ground. To sustain the pétition as sought to be amended it should 
appear not only that there was a removal of property of the Com- 
pany, but that the company "permitted" such removal with intent 
to hinder or delay its creditors "in the collection of their claims 
against said company." It is necessary that the company should 
hâve "permitted" with the specified intent, and that such intent was 
the concomitant of such permission. The statute under which the 
receiver was appointed is the act of March 25, 1891 (chapter 181, vol. 
19 Laws Del.). It is as foUows : 

"That whenever a corporation shall be Insolvent, the Ohancellor, on the ap- 
plication and for the benefit of any creditor or stocliholder thereof, may, at 
any tlme, In hls discrétion, appoint one or more persons to be recelvers of 
and for such corporation, to talie charge of the estate, efifects, business and 
affairs thereof, and to coUect the outstanding debts, claims, and property due 
and belonging to the company, with power to prosecute and défend, in the 
name of the corporation or otherwise, ail claims or sults, to appoint an agent 
or agents under them, and to do ail other acts which mlght be doue by such 
corporation and may be necessary and proper; the powers of such recelvers 
to be such and continued so long as the Ohancellor shall thinli necessary: 
provlded, however, that the provisions of thls act shall not apply to corpora- 
tions for public Improvement." 

The Wilmington Hosiery Company, not being a corporation for 
public improvement, came within the provisions of the act. Under 
the settled construction of this statute the Chancellor, unless the bank- 
ruptcy act has suspended its opération, has on proper application 
power through a receiver or recelvers appointed by him to take charge 
and possession of the afifairs and property of an insolvent corporation, 
and for the protection and benefit of creditors or stockholders, or 
both, either temporarily or fully administer the same. In case of full 
administration the assets of the corporation are distributed among 
the creditors and, should a surplus from any cause exist, among the 
stockholders, in accordance with the principles of equity. While val- 
id existing liens or priorities are recognized and enforced, the in- 
stitution of proceedings under the statute does not create or resuit 
in the création of a préférence of any kind. It is contended on the 
part of the petitioning creditors that the company by filing an an- 
swer in the Court of Chancery admitting its insolvency as charged 
in the bill and submitting itself to the jurisdiction of that court "per- 
mitted" its property to be removed. This contention cannot be sus- 
tained. The company, as a défendant, was obliged, if the state stat- 
ute was operative, to make answer to the allégation of its insolvency. 
It is not denied that it was insolvent, nor can its insolvency, as against 
the copy of the record made part of the pétition in bankruptcy, be 
disputed. Neither law nor morals required the company falsely to 
aver solvency which did not exist. In Wilson v. City Bank, 17 Wall. 
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473, 21 L,. Ed. 723, Mr. Justice Miller, in discussing the omission by 
certain défendants to resort to dilatory and false pleas in an action 
brought against them in a state court, said: 

"There Is nothlng morally wrong In their course In thls matter. They 
were sued for a just debt. They had no defence to it and they made none. 
To hâve made an effort by dilatory or false pleas to delay a judgment in the 
State court would hâve been a moral wrong and a fraud upon the due ad- 
ministration of the law. There was no obligation on them to do this, either 
tn law or In ethics." 

Having made true answer, the appointment of a receiver was a 
conséquence which could not hâve been prevented by the company. 
Seing a corporation, it was not entitled to file a pétition in volun- 
tary bankruptcy. And it is inadmissible to assume that it was the 
duty of the company in order to defeat or affect the proceedings in 
chancery to commit an act of bankruptcy, which might or might not 
hâve induced its creditors or some of them to proceed in bankruptcy 
against it. The word "permitted," as employed in subdivision (i) of 
section 3 fU. S. Comp. St. 1901, p, 3422], is by no means synony- 
mous with the word "suffered" in subdivision (3) of the same section. 
One does not permit a removal of property within the meaning of 
the former provision who has neither power nor right to prevent 
its removal. Such was the situation of the company. One of the 
essential éléments of an act of bankruptcy under subdivision (i) is 
therefore lacking. It is further urged that submission by the com- 
pany to the jurisdiction of the Court of Chancery involved an intent 
to hinder and delay its creditors "in the collection of their claims 
against said company," and it is argued that this intent, drawn by 
counsel for the petitioning creditors as a conclusion of law from 
the proceedings in chancery, is équivalent to an intent on the part 
of the company to hinder and delay its creditors by depriving them^ 
of the benefits of the bankruptcy act. As before stated, an intent 
to hinder, delay or defraud creditors is, under subdivision (i), a nec- 
essary concomitant of permission to remove property. The bank- 
ruptcy act does not defîne the meaning of the phrase "hinder, delay, 
or defraud his creditors." It nowhere denounces a mère intent on 
the part of an insolvent debtor not to become a bankrupt. Nor does 
subdivision (i) provide that the commission or permission of any of 
the acts therein specified with intent not to become a bankrupt shall 
constitute an act of bankruptcy. While such an intent involves a 
purpose that the debtor's property shall not be distributed under the 
provisions of the act and that his creditors shall not enjoy its benefits, 
it is not in ail cases équivalent to an "intent to hinder, delay, or de- 
fraud his creditors, or any of them," within the meaning of the sub- 
division in question. In Wilson v. Bank, supra, Mr. Justice Miller 
employed language, equally applicable hère, as follows: 

"We do not oonstrue the aot as intended to cover ail cases of insolvency»^ 
to the exclusion of other Judielal proceedings. It is very libéral In the classes 
of insolvents which It does Include, and needs no extension in thls direction 
by Implication. But It stlll leaves, ta a great majority of cases, parties who 
are really Insolvent, to the chances that their energy, care, and prudence In 
business may enable them flnally to recover wlthout dlsastrous failure or posi- 
tive bankruptcy. AU expérience shows both the wisdom and justice of tbis 
pollcy." 



IN EE WILMINGTON HOSIERT C50. 185 

Subdivision (i) requires an actual intent to hinder, delay or defraud 
creditors, and such intent will be presumed when one does an act 
which he knows will produce that resuit. But an actual intent, wheth- 
er directly shown, or established by presumption, must exist. The 
terms of the provision read in their common and natural sensé leave 
no substantial doubt on this point. This conclusion receives addi- 
tional support from the fact that subdivision (i) does not require that 
the debtor shall be insolvent when committing or permitting any 
of the acts therein enumerated. Section 3c [U. S. Comp. St. 1901, 
p. 3422] provides that "it shall be a complète défense to any pro- 
ceedings in bankruptcy instituted under the fîrst subdivision of this 
section to allège and prove that the party proceeded against was 
not insolvent as defined in this Act at the time of the filing the péti- 
tion against him, and if solvency at such date is proved by the al- 
leged bankrupt the proceedings shall be dismissed," &c. But the 
requirement of insolvency is confined to the date of filing the pétition, 
and the bankruptcy act nowhere requires the existence of insolvency 
at the time of the commission or permission of any of the acts de- 
nounced in subdivision (i). It is inadmissible to assume that the 
specified intent must be actual in one case, and, in another, may 
be only constructive. The clause should receive uniformity of con- 
struction. It would be unreasonable to hold that the required in- 
tent can be other than actual in the case of a debtor who was sol- 
vent at the time of committing or permitting any of the enumerated 
acts. If this be true, an actual intent on the part of an insolvent 
debtor is equally required. Not only must there be an actual in- 
tent, but that intent must be to hinder, delay or defraud creditors. 
An intent to hinder or delay creditors involves a purpose wrongfuUy 
or unjustifiably to prevent, obstruct, embarrass, or postpone them 
in the collection or enforcement of their claims. Aside from the 
bankruptcy act certainly no such intent can be imputed to the Com- 
pany. The proceedings in the Court of Chancery were instituted 
with a beneficent purpose, and calculated to secure a proper adjust- 
ment of the affairs of the company and a just and équitable distribu- 
tion of its assets among its creditors. In Mayer v. Hellman, 91 U. 
S. 496, 23 L. Ed. 2)77> Mr. Justice Field, in discussing the validity 
of an assignment under the laws of Ohio for the benefit of cred- 
itors made more than six months before the institution of proceed- 
ings in bankruptcy, while recognizing that such an assignment, if 
made within that period, might be voidable under the provisions of 
the bankruptcy act of 1867, but without expressing an opinion on 
that point, said : 

"Independently of the Bankrupt Act, there could be no serious question 
raised as to its legality. The power which every one possesses over his own 
property would justify any such disposition as did not Interfère with the 
existing rights of others; and an equal distribution by a debtor of his prop- 
erty among his creditors, when unable to meet the demanda of ail In full, 
would be deemed not only a légal proceedlng, but one entitled to commenda- 
tion. Creditors hâve a right to call for the application of the property of their 
debtor to the satisfaction of their just demands; but, unless there are spécial 
circumstances giving priority of right to the demands of one créditer over 
another, the rule of equity would require the equal and ratable distribution 
of the debtor's property for the benefit of ail of them. And so, whenever such 
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a disposition has been voluntarlly made by the debtor, the courts In thls ooun- 
try hâve uniformly expressed thelr approbation of the proceedlng. The 
hlndrance and delay to particular credltore, In thelr efforts to reach before 
others the property o( the debtor, that may foUow such a conveyance, are re- 
garded as unavoldable Incidents to a just and lawful act, which In no respect 
impair the Talidity of the transaction." 

Nor can the company legitimately be charged with an intent to 
hinder or delay its creditors in the sensé of merely depriving them 
of the benefits of the bankruptcy act. For, even on the assump- 
tion of the sufïiciency of an allégation to that efifect to supply the 
intent specified in subdivision (i) [U. S. Comp. St. 1901, p. 3422], 
the proposed amendment does not disclose an actual intent to de- 
prive creditors of such benefits. As before stated, the company had 
no right to become a voluntary bankrupt. No proceeding in bank- 
ruptcy was pending against it "at the time it filed its answer. It 
is not alleged that it had then committed or contemplated the com- 
mission of any act of bankruptcy. Non constat that it would com- 
mit any such act or, if it should, that any of its creditors would 
proceed in bankruptcy against it. In fact, the proposed amendment 
does not contain any averment of an intent to deprive creditors of 
the benefits of the bankruptcy act. The allégation in it, deduced as 
a conclusion of law, and relied on by the petitioning creditors, is 
that the company permitted its property to be removed with intent 
to hinder and delay its creditors in the collection of their claims 
against it. I am unable to find on the facts as stated in the proposed 
amendment anything to warrant the déduction made by counsel of 
the intent claimed to hâve existed or any such intent as would 
meet the requirements of subdivision (i). Much of the argument on 
the part of the petitioning creditors was in support of the proposi- 
tion that the Delaware statute is an insolvent law, and that its 
opération was suspended by the bankruptcy act. On this assumption 
it was claimed that it was the duty of the company to raise the ques- 
tion of jurisdiction in the Court of Chancery and that its omission 
so to do amounted to permission on its part that the receiver should 
take possession of and remove the property of the company. It is 
not necessary to the décision of this case that the correctness of 
the above assumption should be determined, and I refrain from ex- 
pressing any opinion on the point ; for even if the state statute were 
an insolvent law, and as such rendered dormant or inoperative by 
the bankruptcy act, the spécifie intent on the part of the company 
required by subdivision (i) would still be lacking. 

My conclusion on the whole case is that an allowance of the 
proposed amendment would not cure the insuiificiency of the pétition 
as originally filed. I am not aware of any décision at variance with 
this conclusion. On the other hand, there are several cases which 
strongly support it. In re Baker-Ricketson Co. (D. C.) 97 Fed. 489; 
In re Harper & Bros. (D. C.) 100 Fed. 266; Vaccaro v. Bank, 43 
C. C. A. 279, 103 Fed. 436; Davis v. Stevens (D. C.) 104 Fed. 235. 
In Vaccaro v. Bank, supra, it was held by the circuit court of appeals 
for the sixth circuit that failure by surviving partners of a dissolved 
partnership to contest the appointment of a receiver by a state court 
was not permitting their property to be concealed or removed with 
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intent to hînder, delay or deîraud their creditors under subdivision 
(i). Judge Lurton, in delivering the opinion of the court, among 
other things, said : 

"There Is no évidence of collusion, fraud, or any other evll thing or pur- 
pose. • * * It would be an abuse of language and a confusion of Ideas 
to hold that the passive conduct of the Vaccaros In respect to the blU seeklng 
a receiver veas a coucealment or removal with Intent to hinder, defraud, or 
delay creditors." 

For the foregoing reasons leave to file tlie proposed araendment 
must be denied and the pétition dismissed with costs. 
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(Circuit Court, S. D. lowa, C. D. December 3, 1902.) 

No. 2,308. 

L Strikes—Ikjunction— Fédéral Courts— Nonkesident Trustées— Capao- 
ITY TO Sue. 

An lowa téléphone Company executed a deed of trust In which plaintltf, 
a forelgn corporation, was named as trustée, but plaintiff was not author- 
Ized to bring any suit to enforce the deed, nor exercise any control over 
the corporation or its property, untll after default had been made in the 
payment of interest on its bonds, etc. Before such default, the téléphone 
Company brought suit in a state court to restrain certain strlkers, résidents 
of the same state, from boycotting, piclieting, and intlmidating its em- 
ployés, etc. Beld, that plaintlfC had no capacity to sue such strilsers for 
the same relief In a fédéral court in an action in which the téléphone 
Company was not joined. 

In Equity. 

William Connor, E. E. Cook, and N. T. Guernsey, for complainant. 
L. Kinkead, John M. Read, and Howard J. Clark, for respondents. 

McPHERSON, District Judge. This is a bill in equity, praying 
a writ of injunction against the respondents, and is what is usualiy 
known as a "Strike Case." Complainant is a citizen of Illinois, and 
ail of the respondents are citizens of lowa. The requisite amount 
in controversy has been alleged. There is no fédéral question, and 
the jurisdiction alone dépends on diverse citizenship. The lowa 
Téléphone Company, the owner of the property in question, is a cor- 
poration and citizen of lowa, for which reason it could not maintain 
this action in this court. Complainant, in a lengthy bill, makes allé- 
gations against the respondents, charging them with "boycotting," 
"picketing," and numerous acts of intimidation, terrorizing, and acts 
of violence, which, if tnie, are without lawful excuse, and whoUy 
unjustifiable. And, if those allégations were substantially sustained 
by the évidence, and were in a case in which this court had jurisdic- 
tion, the writ of injunction would be ordered. I hâve but recently, 
in a case pending in the circuit court for the district of Nebraska, 
filed an opinion expressing my views as to ail such acts, and defining 
my views as to the rights, duties, and obligations to both employers 
and employés. Union Pac. R. Co. v. Ruef et al., 120 Fed. 102. 
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As each of counsel in this case hâve my opinion in that case, and 
as ail others having a désire to know my views can readily obtain 
that opinion, I shall net now restate any of those views. Wheth- 
er any of those allégations in the bill now before me are sustained 
by the évidence, I hâve not considered, for the reason that it is urged 
that in this case this court bas no jurisdiction. And, if this court 
bas no jurisdiction, it would be a waste of time to go through with 
the many thousands of pages of évidence, and atterapt to render a 
decree upon the merits or lack of merits of the case, as to the un- 
lawful acts charged. As soon as I learned that the jurisdiction of 
the court was to be challenged, I urged several times that such ques- 
tion be first tried, but was not successful in having the évidence so 
taken. The jurisdictional question arises on the following facts : The 
bill does not allège insolvency of the téléphone company. The bill 
does not allège that the company, or some one for it, has refused to 
bring a similar action in the proper court; but, on the contrary, it 
appears that such suit has been brought by the company, and is now 
pending in the state court of Polk county, lowa. The position, and 
ail the rights, burdens, duties, and obligations ôf complainant, is that 
of a trustée created by a written instrument executed in 1897 by the 
téléphone company and trustée. This instrument is very lengthy, and 
I shall call attention only to those features material to the présent 
inquiry. In part it is a mortgage on ail the lowa lines and appli- 
ances and property in the state. It was given to secure an issue 
of bonds, some of which were to be issued at once, and others from 
time to time. The trustée had and took no personal interest in the 
mortgage, and only was to act in a représentative capacity, and 
in that capacity only in certain events and contingencies. For the 
use and beneiît of the bondholders, the company gave to the trustée 
3 mortgage. In part, therefore, the instrument is a mortgage, and 
to that extent the trustée is a mortgagee, excepting as modified 
and controlled by the instrument. Whether the property covered 
by the mortgage is real estate, or personal property, or mixed, or 
|iartly of each, is a matter of no conséquence, because the company 
was to retain the possession of ail property, occupy and manage the 
itame, until after default, which default has as yet not occurred. And 
m lowa, so far as the facts pertaining to this case are concerned, 
the only différence is that, as to real estate, the mortgagor retains 
possession, and of personal property the mortgagee can take pos- 
session, and as to matters of foreclosure. But in this case by agree- 
ment the mortgagor retained possession. And as to the procédure 
for foreclosure, this court would not be bound as to the procédure 
prescribed by the lowa statutes, but would foUow such procédure, 
or the procédure that is in harmony with the practice of this court, 
as might seem préférable to this court. So that whether it is a real 
estate or personal property mortgage is immaterial. 

In addition to holding the mortgage for the use and benefit of 
those who from time to time, by purchase and transfer, became own- 
ers of the bonds, the trustée enjoys but few rights and practically 
has no responsibilities. The trustée is in no way responsible for 
the disbursement of the money arising from the sale of the bonds. 
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nor responsible for new construction, but can rely on the orders and 
récitals thereof as made by the board. Until default in paying of 
the bonds, or interest thereon, the company can manage the prop- 
erty and take ail receipts "with the same effect as if this deed had 
not been made." The trustée can resign at pleasure. Ail of its ex- 
penses including counsel fées shall be paid by the company, including 
reasonable compensation for whatever it may do in and about the 
property, the bonds, foreclosure, rédemption of bonds, etc. ■ In case 
the trustée elects to do anything, it has the right to require, in writ- 
ing, instructions from the bondholders, and proof that they are hold- 
ers of bonds, and as such proof the deposit of the bonds with the 
trustée may be exacted. The trustée may act through agents and 
attorneys, but is not chargeable with their defaults or négligence, but 
is only bound to the exercise of due care in the sélection and réten- 
tion of such agents and attorneys. It is not liable, excepting in 
cases of négligence, for anything it may do or fail to do in matters 
of foreclosure, taking possession of the property, managing it, etc., 
but cannot take possession excepting after default. The company 
agrées to pay the taxes as they become due, and "that it will not 
commit or sufifer any waste." And fînally the paper recites as fol- 
lows: 

"AU récitals hereln contalned are made on behalf of the téléphone com- 
pany, and the trustée assumes no responsibility as to the correetness of any 
of the statements hereln contalned. The trustée and Its successors shall 
haye no responslblUty as to the valldity of this deed of trust or mortgage. 
nor as to the exécution or acknowledgment thereof, nor as to the amount 
or extent of the securlty afforded by the property covered by this deed of 
trust or mortgage, and the trustée shall not be In any way liable for the 
conséquences of any breach on the part of the téléphone company of the 
covenants hereln contalned, or for any other act or thing hereunder, except 
Its own several négligence." 

This paper gives the trustée its right to bring this action, if it has 
such right ; and, if this paper does not confer such right, then no such 
right exists. And, as has been said by the courts over and over again, 
this court is one of limited jurisdiction. But if it takes jurisdiction 
on allégations and facts so warranting, then it has ail the powers of 
any court of chancery. So important is this that this court is always 
supposed, as is its duty, on its own motion to inspect the record, and, 
first of ail things, détermine whether it has jurisdiction, and, if it 
has not, then dismiss the case. The greater part of the argument was 
on the question or right of a mortgagee to maintain an action against 
parties who were engaged in acts tending to impair the securities con- 
veyed or covered by the mortgage. Such actions generally are 
against the mortgagor for waste or threatened waste. But this is not 
such an action. The mortgagor in this case is not a party to the 
record. If it were joined as complainant, that fact of itself would de- 
feat the jurisdiction of the court, because then we would hâve one of 
complainants and ail of the respondents citizens of lowa. The com- 
pany cannot be made a respondent excepting on allégation that it has 
refused to take action against the respondents. Such an allégation 
is not, and in this case cannot be, made, because it has instituted such 
an action, which action is still pending. A stockholder cannot main- 
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tain an action like this, excepting on allégation that the company has 
been requested to act, but déclines so to do. Then why should bond- 
holders, or the trustée acting for them, be allowed to maintain the ac- 
tion, excepting upon a like allégation ? Of course, if the company, the 
mortgagor, were doing wrongful acts, which would destroy or impair 
the mortgaged property, then, of course, such request would be need- 
less. No case for or against the proposition has been called to my at- 
tention. But I fail to see why a stockholder should be compelled to 
make the allégation that the company déclines to bring the action, but 
to allow a bondholder to maintain a suit without alleging such fact. 
And this is emphasized by the fact that the company has brought such 
suit, which is still pending. But this is not ail. If the complainant 
were simply a mortgagee, with ail the rights of a mortgagee, and such 
rights were not limited or controlled in any way, I would hâve some 
hesitancy in making the order rest on the above-stated proposition, 
because the courts should see to it that lawlessness and intimidations 
and terrorizing shall not go on to the détriment of order and the rights 
of property. But complainant. is not simply a mortgagee. Limita- 
tions of varions kinds are placed upon it, as appears from the analysis 
of the written agreement between the company and the trustée. With 
the company, under the contract, rightfully in the possession and con- 
trol and management of the property, its taxes and the interest on the 
bonds paid to date, it in no way committing, suffering, or consenting to 
any waste, or impairing the security, the company now seeking to 
maintain an action for the same wrongs charged in the bill in this 
case, and finally the agreement which makes complainant the trustée, 
both expressly and impliedly prohibiting complainant from bringing 
any action excepting upon certain contingencies, not présent in this 
case, ail force me to the conclusion that the complainant has neither 
the right nor the authority to maintain this action. I therefore con- 
clude that complainant has not, by its bill and the évidence, as the case 
now stands, such an interest, and particularly under the powers and 
rights conferred by the trust deed, as to enable it to maintain this 
action. 

The restraining order made by the circuit judge will remain in force 
for 15 days from this date, and will then be regarded as vacated, unless 
within that time the bill shall be amended, and the évidence filed show- 
ing a right in it to maintain the action. 



DAVIS et al. v. UNITED STATES. 

(District Court, S. D. Alabama, N. D. February 18, 1903.) 

No. 375. 

1. United Statks— Claims— Akmy— Soldibrb— Mbdical Attendanob— iHPaiBO 

CONTRACTi 

Army Régulations, S 1452, provides that when médical attendance te 
required by an offlcer or enllsted man on duty, and the attendance of 
a médical offlcer cannot be had, the offlcer, or, In hls absence, such en- 
llsted man, may employ a civllian physlcian, and a Just aecount for his 
services and necessary medicines wlU be pald by the médical depart- 
ment Section 1457 requires that accounts for board, lodging, nurstng, 
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and médical attendance of slck soldiera in prlvate hospltata shall be sent 
to the surgeon gênerai for settlement. Beld, that where a corporal was 
taken sick while detached on reeruiting service, and requlred Immédiate 
médical attention, which could not be affiorded by the department, and 
he was sent to a private hospltal by hls captaln la command, who re- 
quested that board, lodglng, médical attendance, etc., be fumished tb 
him, an implled contract was thereby created, which entltled plalntlff to 
recover against the United States for the reasonable value of the services 
so fumished. 

Cabaniss & Weakley, for petitioners. 
Thomas R. Roulhac, U. S. Dist. Atty. 

TOULMIN, District Judge. This suit is brought under the act 
of congress of March 3, 1887, 24 Stat. 505 [U. S. Comp. St. 1901, p. 
752], entitled "An act to provide for the bringing of suits against 
the government of the United States." By this act it is provided, 
among other things, that ail claims founded upon any contract, ex- 
press or implied, with the government of the United States, may be 
sued upon in a district or circuit court of the United States, according 
as the amount involved may be less or more than $2,000. This suit 
is for $332.50. 

Finding of Facts. 

I find the facts to be that on the 24th day of June, 1898, while the 
United States were at war with the kingdom of Spain, one Corporal 
Shannon Jones was in the service of the United States as a soldier, 
doing reeruiting duty at Birmingham, Ala., under the immédiate 
command of Capt. W. J. Parks, of the First Alabama Volunteers, 
who was also in the military service of the United States, the detach- 
ment to which said Jones belonged having been sent to Birmingham 
by the commanding ofificer of the First Alabama Volunteers, under 
orders from the war department of the government ; that said Jones, 
while so engaged in said reeruiting service, became seriously ill with 
typhoid fever, and while so ill was by the direction of said W. J. 
Parks, who was in command of said detachment and of said Jones, 
conveyed to the infirmary of the petitioners for médical treatment 
and attention, and was boarded and cared for by the petitioners in 
such infirmary while so ill from June 24, 1898, to September 2, 1898 ; 
that said Jones was seriously ill during said time, and was fumished 
and supplied by the petitioners during ail of said time with board, 
lodging, medicines, médical attention, and attention of nurses ; that 
reasonable value of said board, lodging, medicines, médical attention, 
and nursing was $332.50, the sum sued for; that the services so 
rendered said Jones by the petitioners were reasonably necessary, 
and were rendered him while he was enlisted as a soldier in the 
military service of the United States, and that he was so ill during 
said time that he could not hâve been safely discharged from said 
infirmary sooner than he was discharged therefrom ; that immédiate 
and close attention to said Jones was necessary, and that there was no 
army surgeon at or near Birmingham, Ala., whose médical services 
could be obtained for him, and no army hospital to which he could 
be sent ; that the nearest army surgeon and hospital was at Atlanta, 
Ga., 165 miles away, and that it would hâve been extremely hazardous 
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and at great risk to his life to hâve attempted to carry hîm so far; 
that at the time said Jones left his command for Birmingham on said 
recruiting service the command was stationed at or near Mobile, 
Ala., some 300 miles from Birmingham, and that shortly thereafter 
it was removed to Miami, Fia. I further find that Capt. W. J. Parks, 
the officer under whose immédiate command said Jones was, sent him 
to the infirmary of the petitioners, with the request that they render 
him médical services and attention; that he had no other means 
of caring for said Jones ; that said Parks had no express agreement 
with the petitioners as to terms, and no spécial agreement other than 
that they agreed to take said Jones into their infirmary and to treat 
and care for him there, and that said Parks told them he expected 
them to charge the customary priées, — such as other physicians would 
charge; that said Parks gave information of what he had done in 
the matter to the chief surgeon of the department at Atlanta, and re- 
quested blanks upon which to make accounts for the services render- 
ed, and there was no express approval or disapproval of what he had 
done. I further find that the charges made by the petitioners were 
customary and reasonable, and that they hâve not been paid, although 
an account for the same has been presented to the proper depart- 
ment of the government, and payment denied. 

Finding of Law. 

Section 1452 of the army régulations, which were promulgated by 
the secretary of war under direction of the président of the United 
States, on October 31, 1895, provides that: "When médical attend- 
ance is required by an officer or enlisted man on duty, and the attend- 
ance of a médical officer cannot be had, the officer, or if there be no 
officer présent, then the enlisted man may employ a civilian physician, 
and a just account for his services and the necessary medicines will be 
paid by the médical department ;" and section 1457 provides that "ac- 
counts for board, lodging, nursing and médical attendance of sick 
soldiers in private hospitals will be sent to the surgeon-general for 
settlement." 

Where a paroi contract has been executed and performed on one 
side, the party performing will be entitled to recover the fair value of 
his services as upon an implied contract for a quantum meruit. Clark 
V. U. S., 95 U. S. 539, 24 L. Ed. 518; U. S. v. Gill, 20 Wall. 517, 22 
L. Ed. 421. 

I find that there was no valid express contract, as required by Act 
June 2, 1862, 12 Stat. 411 [U. S. Comp. St. 1901, p. 2510], with the 
petitioners for the services, etc., rendered by them ; but I am of opin- 
ion that Capt. Parks acted within the line of his authority, under the 
army régulations, in sending the sick soldier, Jones, to the infirmary 
of the petitioners, from which there arose on the part of the United 
States government an implied contract to pay the fair value of the 
services rendered by thé petitioners, and as claimed by them in this 
suit. 

My conclusion is that the petitioners are entitled to a judgment 
for $332.50. 
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NEW RIVER MINERAL CO. T. SBBLBT. 
(Carcult Court of Appeals, Fourth Circuit February 8, 1908.) 

No. 4S2. 

1. JODOMENTS— ReLIEV AGAINST IN EqUITT— FrAUD OP PIjAINTIFF. 

A New York corporation, having Its principal office In that state, owned 
and operated coal mines in Virginia. Its gênerai manager there, havlng 
entire charge of Its affalrs In that state, shortly before leaving the service 
of the Company, procured a Judgment to be entered In hls favor agalnst 
It by a fédéral court In Virginia wlthout its linowledge, and for this pur- 
pose employed one of the attorneys of the company, whose flrm had been 
theretofore retained by hlm, to represent It, and whlch had no relations 
wlth the Company except through tilm. The attomey secured an accept- 
ance of service of process for the company by a boolikeeper, who was 
onder the plaintiff s control, and who, In the acceptance, represented hlm- 
«elf, wlthout authorlty, to be the company's agent. The company had 
no notice of the suit or Judgment untU months after It was rendered, 
although both the plalntlfC therein and the bookkeeper were In constant 
communication wlth Its offlcers. Held that, in the absence of concluslve 
proof of the plalntiff's good falth, a court of equlty should set aslde his 
judgment to permit the company t» défend the action on the merlts. 
K. FoRBiGN CoRPOHATiONs— Service op Prooess— Virginia Statdte. 

The statute of Virginia (Code, S 1105) provides that, where a foreign 
corporation doing business in the state fails to comply with the requlre- 
ment to deslgnate an agent upon whom process may be served, service 
upon either of the offlcers, agents, or employés of the company shall be 
deemed a sufflclent service on the company; but the sta tûtes of the state 
nowhere provide for the acquirlng of Jurisdlction over a foreign corpora- 
tion by an acceptance of service by any of Its agents or employés. Beld 
that, to acqulre jurisdlction under section 1105 by service upon an agent 
or employé, its provisions must be strictly followed, and the service made 
by an offlcer, and that an acceptance of service by a bookkeeper em- 
ployed by a foreign corporation, who represented himself, In the accept- 
ance, as havlng authorlty to represent the company, but in fact dld not, 
conferred no jurlsdiction on a fédéral court in Virginia to render a Judg- 
ment agalnst the company. 

1. PbOCKSS— SUPFICIBNCY OP SERVICE— EPPECT OP RbCITAL IN JDDGMBNT. 

Where Jurisdlction to render a Judgment agalnst a défendant Is clalmed 
npon a substituted service, and the record shows that such service was 
not made as prescribed by the statute, a récital in the Judgment that 
"process was duly executed on the défendant accordlng to law" is not 
concluslve, 

Appeal from the Circuit Court of the United States for the West- 
ern District of Virginia, at Abingdon. 
See (C. C.) 117 Fed. 981. 

John C. Blair and M. M. Caldwell, for appellant. 
A. A. Campbell and Joseph L. Kelly, for appellee. 

Before GOFF, Circuit Judge, and BRAWLEY and BOYD, Dis- 
ïrict Judges. 

BRAWLEY, District Judge. The appellant is a corporation or- 
ganized under the laws of the state of New York, with its principal 
office and officers in the city of New York. It is engaged in raining 

T S. Service of process on foreign corporations, see note to Eldred t. Amerl- 
MUt Palace Car Co., 45 C. O. A. 8. 

120 F.— 18 
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coal in the state of Virginia, and George M. Seeley, the appellee, 
was its gênerai manager in that state, having been appointed in the 
year 1890, and remaining in charge until May 31, 1898. In the 
early part of that year he had ofïered his résignation as gênerai man- 
ager, but was induced to withhold the same and remained until June 
ist. On March 24, 1898, Seeley commenced an action at law for 
balance due for services against the New River Minerai Company, 
retaining for that purpose Capt. F. S. Blair, who, with his son, John 
C. Blair, constituted the firm of Blair & Blair, the attorneys in Vir- 
ginia of the New River Minerai Company. In lieu of service of 
process upon the company, Ira Dumont, the bookkeeper, was re- 
quested to accept service by F. S. Blair, who told him to sign it, as 
it was ail right ; the acceptance of service indorsed upon the sum- 
mons being in the words following: 

"As agent of the New River Minerai Company, at Ivanhoe, Wythe county. 
Virginia, and representlng It, I accept légal service of the withln summons for 
said Company thls 24tb day of March, 1898. 

"[Slgned] Ira Dumont" 

At the regular May term, 1898, in the Circuit Court of the United 
States, Western District of Virginia, a verdict for $12,069.37 was 
found, and judgment entered; the company not being represented. 
The acceptance of service and verdict are in the ha,ndwriting of F. 
S. Blair. Dumont testifies that he had no authority from the com- 
pany to accept service in its behalf. The company had no notice of 
this suit, nor knowledge that judgment had been obtained against it, 
although ït appears from the testimony that Pearson, the secretary 
of the company, was at Ivanhoe, in Virginia, on May 25, 1898, and 
remained there for nearly a week in conférence with Seeley and Du- 
mont, in contemplation of turning over the management from Seeley 
to Dumont, which was donc on June i, 1898. Letters from Dumont 
to Pearson, the treasurer of the company, in New York, covering 
the period from March 2, 1898, to May 28, 1898, are in évidence, 
and no mention is made therein of this suit; and in June, 1898, Seeley 
was in New York, and had fréquent conférences with the vice prési- 
dent, who had fuU control over the affairs of the company, and no 
mention was made of the judgment. Some months thereafter, when 
the company learned that judgment had been obtained, it imme- 
diately instructed the attorneys, Blair & Blair, to commence pro- 
ceedings to set it aside. F. S. Blair having died in January, 1899, 
his surviving partner associated with him other counsel, and a motion 
was made before Judge Paul to set aside the judgment, which mo- 
tion was refused, apparently upon the ground that a bill in equity 
was the proper remedy, and such bill was duly fîled. Upon the 
hearing thereof, a decree was entered May 28, 1902, dismissing the 
bill. Hence this appeal. 

The undisputed facts are that Seeley, the gênerai manager of this 
company, its trusted agent, and having entire charge of its affairs 
in the state of Virginia, shortly before severing his relations with 
the company, procured a judgment to be entered against it without 
its knowledge, and for this purpose employed one of the attorneys of 
the company, whose firm had been theretofore chosen by him to rep- 
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resent ît, and which had no relations with the company except through 
him; that in furtherance of this object the attorney se employed 
secured an acceptance of service of process for the company by Du- 
mont, its bookkeeper, who was under Seeley's control, and he ac- 
cepted service, representing himself to be its agent, without any au- 
thority from the company; that the company had no knowledge of 
the suit, nor of the judgment until months after it was obtained, al- 
though during that period Seeley was in constant communication with 
it and had repeated personal interviews with its active head. 

The disputed facts relate to the circumstances attending the bringing 
of the suit. The death of the attorney who had procured the judg- 
ment has prevented the obtaining of his testimony as to this transac- 
tion, but his son and surviving partner says in his déposition: 

"Several years prlor to the year 1898 our flrm represented the New 'River 
Minerai Company, havlng been retained by George M. Seeley, manager. We 
represented the company at the tltne the judgment was recovered. We were 
net acquainted with any of the officiais of the company, except Seeley, who 
employed us and gave us directions as to the eonduct of any légal matters 
that he wished attended to, the institution of and défense of suits. My recol- 
lection of the transaction now In eontroversy Is that Seeley came to our office 
and stated to my father that the New River Minerai Company was indebted 
to hIm on account of salary; that they did not want to pay the money, but 
desired that he take a judgment for the amount due hIm, no exécution to 
Issue at that tlme; that Mr. Dumont would accept service of process, and 
requested that we prépare a déclaration and obtain the judgment accordingly; 
that we were employed by Seeley for the company, and recelved our au- 
thority solely from him. My recollection is that my father prepared the 
déclaration and obtained the judgment, as requested by Seeley. I took no 
part in the transaction, and only remember the circumstance of his havlng 
been In our office and made the request as above set forth. I heard no more 
of the matter until several months afterwards, when we recelved a letter 
which I herewlth file, Instructing us to take steps to set aside the judgment, 
which we Immediately did, as will be seen from the papers on flle in this 
court, In the name of sald company agalnst Seeley. In January, 1899, my 
father died, and I associated In the case with me Messrs. Walker & Caldwell. 
Mr. Ira Dumont had in the meanwhlle been appolnted gênerai manager of the 
company, and I asked hia co-operatlon In settlng asIde the judgment. He 
agreed with me that the circumstances of the suit and recovery of the judg- 
ment are as above stated." 

Seeley dénies that he told Mr. Blair that he had a letter from 
the company instructing him to secure judgment and for Dumont 
to accept service, and claims that he showed his attorney the letters 
of the treasurer and the stateinent of his account, which disclosed 
that the company was indebted to him in the amount claimed, and 
that he simply wished to get a judgment to secure this amount. In 
explanation of his silence respecting this suit and judgment, he says 
that he was informed by his attorney that the judgment would not 
be a binding judgment until it was recorded in Wythe county, and 
that he did not hâve it recorded there until after they had refused 
to pay him, and that he supposed that the company was amply 
warned of his intention to secure himself by his conversation with 
them, and by the service of the writ upon Dumont, who had been 
appointed manager to succeed him, and by the fact that he went to 
F. S. Blair, the chief counsel of the company. Dumont, who had 
been dismissed from the service of the company at the time when 
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his testimony was gîven, says that he was requested by Seeley to 
"go with him to Wytheville, so he could settle up ail the affairs 
oT the Company prier to his leaving" ; that he went with Seeley to 
the office of Blair & Blair, and was requested by F. S. Blair to sign 
a paper accepting notice of service, etc. ; when he was reading it 
over F. S. Blair told him to sign it, as it was ail right; he did net 
remember whether it was Seeley or Blair who told him that the suit 
was brought by Seeley for services rendered; that no one but F. 
S. Blair, Seeley, and himself were présent at the time when this inter- 
view took place. The testimony of J. C. Blair evidently refers to a 
conversation between his father and Seeley at some time prier to the 
day when Seeley and Dûment went to the office of the firm for the 
purpose of carrying out the plans referred to in that conversation. 

The conclusion of the learned judge below as to this phase of the 
case is as follows: 

"On the proposition that Seeley decelved the company's attomey, the most 
that can be contended Is that the évidence stands equally balanced." 

A judgment ought to be, as Lord Coke defîned it, "the vety voyce 
of law and right," and we hâve now to détermine whether this judg- 
ment for a considérable sum of money, obtained by a trusted agent 
of this foreign corporation, admittedly without its knewledge, through 
the instrumentality of other trusted agents, who were to a consid- 
érable extent under the direction and centrol of the plaintiff, who 
concealed from the défendant any knowledge of his suit, is so far 
cenformable te law and justice that it should be upheld. Mr. Justice 
Field, in Windsor v. McVeigh, 93 U. S. 277, 23 L. Ed. 914, quotas 
some remarks of Mr. Justice Swayne in another case, as follows : 

"The order In effect denled the respondent a hearing. It Is alleged he was 
in the position of an alien enemy, and could hâve no locus standi In that' 
forum. If assalled there, he could défend there. The llablllty and right are 
Inséparable. A différent resuit wonld be a blot upon our Jurisprudence and 
dvllizatlon. We cannot hesltate or doubt on the subject. It would be con- 
trary to the first prlnciples of the social compact and of the right administra- 
tion of Justice." 

And he then adds: 

"The prlnclple stated in this terse langnnge lies at the foundatlon of ail 
well-ordered Systems of Jurisprudence. Wherever one is assailed in bis per- 
BOïn or his property, there he may défend; for the liability and the right are 
Inséparable. This is a prlnclple of natural Justice, recognized as such by 
the common intelligence and conscience of ail nations. A sentence of a court, 
pronounced agalnst a party without hearlng him or giving him an oppor- 
tnnlty to be heard, iB not a Judicial détermination of his rights, and Is not 
entitled to respect la any other tribunal." 

No lâches can be imputed to the défendant hère in delaying the pro- 
ceeding for the vacating of the judgment. As soon as it was informed 
of it, it directed its attomeys to institute proceedings for vacating 
it, and a motion to that end was promptly made, and upon the re- 
fusai of the motion a bill in equity was filed, which is the appropriate 
proceeding, taking the place of the old writ of audita querela, which 
was invented, says Blackstone, "lest in any case there should be an 
oppressive defect of justice, where a party who hath a goed defence 
is too late to make it in the ordinary forms of law." Any irregular 
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or improper conduct in procuring a judgment to be entered is a well- 
settled ground for vacating it. Accordingly, says Freeman on Judg- 
ments (section loo) : 

"It te laid down by the most emlnent elementary wrlters, and fuUy sus- 
talned by the adjudged cases, that, when a case bas not Vieen lieard on tlie 
merits, the court will, good cause being shown, exercise a discretionary power 
of vacating an enrollment and giving the party an opportunity of liaving his 
case discussed. ïhe fact that the merits of the case were never before the 
court seems to be the controUing one In ail applications for the exercise of 
thls discretionary power. Therefore, where a decree is perfectly regular, so 
far as regards the appearance of the parties, and is In conformity with the 
gênerai practice, It may be vacated at the discrétion of the court upon a 
showlng of mistake, accident, or surprise, or of négligence of the soliciter, 
by \rhich the décision on the merits was prevented." 

In many of the states it is provided by statute that courts, at their 
discrétion and on such terms as may be just, may at any time within 
one year after notice thereof relieve the party from a judgment taken 
against him through his mistake, inadvertence, surprise, or excusable 
neglect. The maxim that "fraud vitiates everything" is appHcable.to 
judgments, and is always available to the injured party on the ground 
that it had occasioned the rendition of a judgment against him by 
surprise or mistake, or any circumstance which as to him might well 
be deemed excusable neglect. 

We are of opinion that in the circumstances of this case, in view 
of the peculiar relations of confidence and trust which the plaintiff 
sustained toward this absent corporation, it is not sufhcient that 
testimony tending to show that the plaintiff deceived the company's 
attorney should stand "equally balanced." This attorney owed his 
retainer as the company's attorney to the plaintiflf. The bookkeeper 
who accepted service of process was under the plaintifï's control. 
The plaintifï was the gênerai manager of the absent corporation. His 
relation to it was such that the doctrine of uberrima fides obtained, 
and in any transaction wherein his interest was antagonistic to the 
interest of his company he should be required to show that he was 
duly regardful of the interest of his principal, not by "equally bal- 
anced" testimony, but by conclusive testimony. The surviving part- 
ner of Blair & Blair testifies, and this is not disputed, that his firm 
had been retained to transact such business as the company required 
in Virginia, by Seeley; that it had no relations with the company, 
except through him. It is also undisputed that Dumont, the book- 
keeper, was under Seeley's control. It is not denied that, although 
in constant communication with the company by correspondence, he 
did not disclose to it the fact that he was bringing suit against it, and 
that he did not mention it to the officer of the company who was in 
Virginia during that period, and that he did not hâve the judgment 
recorded in the county where its property was situate until some time 
after it was entered. If there was a studied design to take an un- 
fair advantage of his position as the trusted agent of the company 
to obtain a judgment against it surreptitiously, it is difificult to see 
what could hâve been done or omitted by him which would hâve 
more efïectually accomplished that purpose than that which he actually 
did and omitted to do. 
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Apart from this considération, which seems to us to fumîsh suffi- 
cient ground to set aside the judgment, we doubt that it can be legally 
sustained. The learned judge below bas upheld it on the ground 
<.hat Dumont, being an agent of the corporation on whom process 
tgainst it might be legally served, was compétent to accept service 
for the corporation ; citing from Thompson on Corporations (section 
7526) : "Aiiy one upon whom service of process may be executed 
is compétent to acknowledge in writing in behalf of the corpora- 
tion that he has been served," — and 19 Encyclopœdia of Pleading 
and Practice, p. 670, to the same eflfect. 

Section 1104 of the Code of Virginia provides as follows: 

"Every Company Incorporated under the laws of thls state or another state, 
and doing business In thia state, except an Insurance company incorporated 
under the laws of another state, shall hâve an office In the state at whlch ail 
claims due résidents of the state against such company may be audited, set- 
tled and paid. Eyery snch company Incorporated under the laws of another 
state, shall, by wrltten power of attomey, appoint some person, reslding In 
the state, Its agent upon whom ail lawful process against the company may 
be served, and who shall be àuthorlzed to enter an appearance In Its behalf." 

The remainder of the section provides for the recording of the 
power of attorney in the office of the clerk of the court of the county 
wherein such office is located, and the évidence is that no such power 
of attorney was filed by this company. 

Section 1105 provides: 

"The offlcers, agents and employées of any such company, dolng business 
In this state, without complylng with the provisions of the preceding section, 
shall be personally llable to any résident et the state having a claim agatost 
such company, and, moreover, service of process upon either of such offlcers, 
agents or employées shall be deemed a snfficient service on tbe company." 

Chapter 158 relates to the service of process. 

Section 3220 provides that process from any court, whether orig- 
inal, mesne, or final, may be directed to the sherifï or sergeant of 
any county; that it shall be returnable within 90 days after its date 
to the court on the fîrst day of the term, or in the clerk's office to the 
first or third Monday in the month, or the first day of any ruies. 

Section 3222 provides: 

"Bvery officer who attends a court, shall, wlthln flve days after the end of 
any rules, go to the clerk's office and receive ail process, orders and decrees 
to be executed by him, and give receipts therefor. For any failure so to do, 
he shall forf elt fifty dollars." 

Section 3223 provides: 

"The process to commence a suit shall be a writ commandlng the «fflcer 
to whom it Is directed to summon the défendant to answer the bill or action. 
It shall be Issued on the order of the plaIntifC, his attorney or agent, and shall 
not, after It Is Issued, be altered nor any blank therein flUed up, except by 
the clerk." 

Section 3224^ provides : 

"Any summons or sdre faclas shall be served as a notice Is served under 
section 3207, except, that such process (unless it be a summons for a wltness) 

1 This section was amended by Acts 1891-92, p. 1083, c. 701, and the re- 
quirement of service by an officer was strlcken out. The attention of the 
court was called to the amendment In a pétition for rehearing, but after con- 
sidération the pétition for rehearing was refused. 
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shall In ail cases be served by an offlcer, and except also, that when such 
process Is against a corporation, tbe mode of «ervice aball be as nrescribed 
by the foUowlng section." 

Section 3225 provides: 

"Process against or notice to a corporation may be served as foUow»: 
ir against a corporation created by some other state or country, or 
in any case if there be not In the county or corporation whereln the case 
is commeneed, any other person on whom there can be service as aforesald, 
on any agent of the corporation against whlch the case Is (unless It be a case 
against a bank), or on any person declared by the laws of this state to be 
an agent of such corporation." 

Section 3226 relates to service on corporations operated by trustées 
or lassées. 

Section 3227 provides: 

"Service on any person undep elther of the two precedlng sections shall be 
by deliverlng to him a copy of the process or notice In the county or corpora- 
tion wherein he résides, or hls place of business is or the principal office of 
the corporation is located, and the return shall show this, and state on whom 
and when the service was; othervrlse It shall not be valid." 

Section 3207, which was referred to in section 3224, provides: 
"A notice, no particular mode of serving which is prescribed, may be served 
by delivering a copy thereof in wrlting to the party in person; or, if he be 
not found at his usual place of abode, by delivering such copy and giving In- 
formation of the purport to his wife or any person found there, who is a 
member of hls family, and above the âge of sixteen years; or If neither he 
nor hls wife, nor any such person be there, by leaving such copy posted at 
the front door of sald place of abode." 

Thèse are substantially ail of the provisions of the Code of Vir- 
ginia relating to the service of process, and an examination of the 
rules of the Circuit Court for the Western District of Virginia does 
not disclose anything relating to the subject. In those states which 
hâve adopted a Code of Civil Procédure there are other provisions 
which differ from those in force in the state of Virginia. As an ex- 
ample of the latter class, the Code of South Carolina provides (section 
159) that: 

"Proof of service of the summons and of the compiaint or notice may be: 
(1) If served by the sheriff, by a certiflcate thereof; (2) If by any other per- 
son, by his affldavit thereof; (3) in case of publication, by the atlidavit of the 
printer, etc.; (4) by the wrltten admission of the défendant" 

It will be observed that section 3224 of the Code of Virginia pro- 
vides that "process shall in ail cases be served by an ofhcer," and 
section 3227 provides for the delivery to the agent of a copy of the 
process, and that the "return shall show this and state on whom 
and when the service was; otherwise it shall not be valid." It might 
fairly be inferred, then, that it was the policy of the state of Virginia, 
when by section 1105 it was provided that "service of process upon 
an absent corporation might be made upon any agent or employée," 
thus greatly enlarging the number and class of persons who might 
be served as representing the company, to throw such safeguards 
around service of this nature as would forbid collusion, and by re- 
quiring service to be made by a public officer under the responsi- 
bilities of his office, and where there would be public record of the 
same, it might enable parties interested, by examination of such public 
records, to know whether or not suits were pending against it ; other- 
wise, it might be possible for any employé of a company, however 
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humble and unrepresentative might be the nature of his employment, 
by an acceptance of service to bind the company which empioyed him. 
The cases are numerous where the courts of the United States hâve 
considered the question whether the agents of a foreign corporation 
were so far représentative as would bind the corporation; but we 
hâve not found any case wherein a statute as broad as that now 
under considération bas been reviewed. 

In St. Clair v. Cox, io6 U. S. 359, l Sup. Ct. 362, 27 L. Ed. 222, 
Mr. Justice Field says: 

"A transaction of business by the corporation In the state, gênerai or 
spécial, appearlng, and the certiflcate of service of process by the proper of- 
flcer on the person who Is agent there, wonld, In our opinion, be sufflcient 
prima facle évidence that the agent represented the company In the business. 
It would then be open, 'tvhen the record Is offered as évidence In any state, 
to show that the agent stood In no représentative character to the company, 
that hls duties were llmlted to those of a subordinate employé or to a par- 
tlcular transaction, or that hls agency had ceased when the matter In suit 
arose." 

And in Mutual Life Insurance Company v. Spratley, 172 U. S. 
602, 617, 19 Sup. Ct. 308, 314, 43 L. Ed. 569, Mr. Justice Peckham 
says: 

"Oontlnnlng to do business, the company Impliedly assented to the terms 
of that statute, at least to the estent of consentlng to the service of process 
upon an agent so far représentative in character that the law would imply 
authorlty on bis part to recelve such service within the state." 

And, while the court held that such service upon that particular 
agent was sufficient, there is an intimation that the court might not 
hold that service upon any agent mentioned in the act of 1887 therein 
referred to would be good. 

In the cases deahng with thîs subject the service of process upon an 
agent of a foreign corporation is frequently referred to as constructive 
or substituted service, and the gênerai rule is that, where service is 
made under a statute, the ,statute must be strictly complied with to 
obtain jurisdiction. It is thus stated in Thompson on Corporations 
(section 7503) : 

"Where a particular method of service of process upon corporations Is 
pointed out by statute, that method must be followed. « • • Statutes of 
this liind are not regarded as directory, but as mandatory and exclusive. 
Hence, when the statute prescrlbes the method of service, a method not in- 
cluded therein wlll not be good, although It might hâve been good at common 
law." 

Thus, In cases where a minor is a party, the fact of minority does not 
dispense with the necessity of obtaining jurisdiction over his person 
by the service of process upon him. The gênerai rule stated by Free- 
man on Judgments (section 151) is that: 

"Neither a minor nor hls guardian can waive such service unless author- 
Ized to do so by some statute, • • • Service of process upon a minor 
must précède the appointment of a guardian ad litem for him, and though 
such guardian was appointed, and appears and represents the interest of an 
infant défendant, his appointment and ail subséquent proceedings, including 
the final judgment, are void, as against an Infant not served with process." 

In Insurance Company v. Bangs, 103 U. S. 435, 26 L. Ed. 580, the 
process was not served personally upon the infant, but was served 
upon his gênerai guardian. The case arose in Michigan, where the 
statute required the gênerai guardian of an infant to appear for and 
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represent his ward in ail légal suits and proceedings. The court held 
that this statute — • 

"Does not change the necesslty of service of process upon the défendants 
In a case before a court of the United States, where a Personal contract alone 
Is Involved. It may be otherwise in the state courts. It may be that by their 
practlce service of process upon a gênerai guardian, or hls appearance without 
service, Is deemed sufficient for their jurisdiction. We believe that in some 
States such Is the fact, but the state court cannot détermine for the fédéral 
courts what shall be deemed sulHclent service of process or sufficient appear- 
ance of parties. • • • In ail cases brought to enforce or cancel personal 
contracts, or to recover damages for their violation, the statute requires a 
Personal service of process upon the défendants or their voluntary appear- 
ance." 

And the decree rendered against the infant in that case was held 
ineffectuai for any purpose, because the jurisdiction was not acquired 
over the infant, and the court had no authority to appoint a guardian 
ad litem for it. 

In Staunton Perpétuai B. & L. Co. v. Haden, 92 Va. 201, 23 S. E, 
285, Keith, P., says: 

"Being a service regulated by statute, the law should hâve been strictly 
pursued, and this not having been done, but having been wholly dlsregarded. 
we are of opinion that the summons and the return thereon were Ineffectuai 
to bring the défendant, the West Clifton Forge Investment Company, before 
the hustings court of the clty of Staunton; that that court acquired no juris- 
diction over it; and that the Judgment rendered by that court was, as to this 
défendant, null and vold." 

The décisions of the Suprême Court of Appeals of Virginia clearly 
estabHsh the proposition that, where constructive service of process 
is allowed in Heu of personal service, the terms of the statute by which 
it is authorized must be strictly followed, or the service will be invalid, 
and the judgment rendered thereon by default be void. 

It is contended hère that the récital in the judgment, which is in 
thèse words : "This day came the plaintifï, and it appearing that the 
process was duly executed on the défendant according to law" — is 
conclusive, or that it at least raises the presumption that the court 
heard évidence as to Dumont's authority to accept service, and found 
that he was so authorized. Such a contention was not sustained in 
the case of Settlemier v. Sullivan, 97 U. S. 444, 24 L. Ed. 11 10. In 
that case the statute required that "in actions in personam service 
conld be made by the sheriff's delivering to the défendant personally, 
or if he could not be found, some white person of his family above the 
âge of fourteen years, at his dwelling house or usual place of abode, a 
copy of the complaint and notice to answer." The sheriff's return 
showed that the service was made by delivering to the wife of the 
défendant, a white woman over 14 years of âge, at the usual place of 
abode, a copy of the complaint and notice, but it contained no state- 
ment that the défendant could not be found ; and at the ensuing term 
a judgment was rendered against him, with a récital that the "défend- 
ant, although serv'ed with process, came not, but made default." It 
was held that the court by such service acquired no jurisdiction and 
its judgment was void. The court says : 

"The substituted service in actions purely In personam was a departure 
from the rule of common iaw, and the authority for It, U it were allowed at 
an, must hâve been strictly followed." 
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As the staflite of Virginia contains no provisions for acquirîng Juris- 
diction over foreign corporations by an acceptance of service by any 
of its agents or employés, is such authority to accept service to be pre- 
sumed ? We think not ; and the fact that Dumont was an agent or 
employé upon whom service might legally hâve been made does not, 
in the absence of a statutory provision authorizing him to accept serv- 
ice, raise any presumption of his authority to bind the company. He 
has testified that he had no such authority, although in his acceptance 
of service he describes himself as "agent of the company and repre- 
senting it." Thompson on Corporations (section 7527) thus states the 
law: 

"By analogy to tlie prlnclple that an agency Is not proved by the mère 
déclaration of a person that he Is agent of another, so the authority of a 
person aseumlng to accept service for a corporation Is not shown by the re- 
lation in wfalcli he describes hlmself la his written indorsement of acceptance; 
but his authority must otherwlse appear." 

Dumont having testified that he had no authority from the company 
to accept service for it, we are of opinion that he was not an agent who 
was so far représentative of the company that it would be fair, reason- 
able and just to imply an authority on his part to bind the company 
by an acceptance of service ; and as the statute of Virginia gave him 
no such authority, and service upon this corporation was not efïected 
in the manner provided by such statute, it would follow that the court 
had no jurisdiction. No principle is better settled than that a court 
of equity will interfère in ail cases where advantage has been gained 
by the improper conduct of a party through judicial proceedings, 
where the party seeking relief is without fault, whether those proceed- 
ings were regular or not ; otherwise, those tribunals would be instru- 
ments of injustice. 

The decree of the court below is reversed, and the case remanded 
to the Circuit Court, with instructions to vacate the judgment. 

Reversed. 



MAETIN v. WILSON. 
(Circuit Court of Appeals, Seventh Circuit February 8, 1903.) 

No. 901. 

1. JuDGMENTS—AasioNMBNT— Action by Assionbe. 

Under the laws of Kansas the asslgnment of a Judgment carrles wlth 
!t the légal tltle, and the assignée of a Judgment rendered In that state, 
and there aseigned, may sue tbereon in his own name In the courts of 
any other state or Jurisdiction. 

Il Corporations— Suit to Enforob Statutory Liability of Stoceholder — 
conolusivenbss of judgmbnt against cohporatios. 

TJnder the law of Kansas, as settled by the décisions of its suprême 
court, a Judgment against a bank, adjudglng it llable for an assessment 
as a stockholder in another bank, is conclusive upon its stockholders as 
to such liability, and a stockholder sued on such Judgment In another 
Jurisdiction to enforce his statutory liability cannot set up the want of 
power of the bank to become a subscriber to the stock of another corpora- 
tion. 

If 2. BfCect of Judgment against corporation in action to enforce stockholder'» 
liability, see note to Bank v. Supplée, 52 0. C. A. 305. 
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R. Limitations— Illinois Statutb— Cause of Action Arisinq in Anothbb 
Btatb. 

The provision of the IlllnolB statute of limitations that when a cause 
of action has arlsen In another state, or In a forelgn country, and by the 
laws thereof an action cannot be malntained thereon by reason of the 
lapse of time, an action thereon shall net be malntained In Illinois, Is not 
applicable to a case where an action Is not barred by the statute of the 
State In which the cause of action arose because the défendant was a non- 
resldent, and was not wlthln the state, so that he could be there sued. 

In Error to the Circuit Court of the United States for the South- 
ern District of Illinois. 

The action was brought in the Circuit Court to enforce the double 
liability of a stockholder in a Kansas corporation. Upon demurrer 
to the déclaration, the demurrer was sustained, and on refusai of 
plaintifif in error to amend or otherwise change the déclaration, the 
case was dismissed. From this decree, sustaining the demurrer to 
the déclaration, and dismissing the cause, this writ of error is prose- 
cuted. 

The further facts are stated in the opinion of the Court. 

Geo. E. Miller and James M. Graham, for plaintifif in error. 
John Lynch, Jr., for défendant in error. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge, after the foregoing statement of facts, 
delivered the opinion of the Court. 

The plaintifif in error, plaintifif below, was a citizen of the State 
of Kansas, and the défendant in error, défendant below, a citizen 
of the State of Illinois. The déclaration averred that the Exchange 
Bank of Kansas City, Kansas, at ail the times referred to in the 
déclaration, was a banking corporation organized under and by virtue 
of the laws of the State of Kansas, with a paid up capital of $51,000; 
that the défendant in error at ail such times, was the owner of $10,- 
000 of such capital stock ; that said bank was not organized or created 
for religious, charitable or railroad purposes ; that the First National 
Bank of Kansas City, Kansas, was a national banking corporation, 
organized under and by virtue of the gênerai laws of Congress ; that 
prior to the 2ist day of February, 1891, the authorized capital stock 
of the First National Bank of Kansas City, Kansas, was $100,000; 
that on said date said National Bank was authorized by the Comptrol- 
1er of the Currency, to increase its capital stock to $150,000; that 
the said Exchange Bank subscribed to said capital stock as increased, 
the sum of $27,800 and received in return therefor, shares of stock 
in said bank to the number of 278 of the par value of $27,800; that 
on the i6th day of July, 1891, the said First National Bank be- 
cam€ insolvent, closed its doors, and suspended business; that on 
the I7th day of August, 1891, the ComptroUer of the Currency ap- 
pointée one Atkinson, as receiver, who duly qualified and continued 
to act as such receiver until the first day of June, 1898; that about 
the 28th day of April, 1893, the ComptroUer of the Currency made 
an assessment and réquisition upon the shareholders of said bank 
to the amount of eighty per cent, of the par value of its capital stock 
held and owned at the time of its suspension; that by said assess- 
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ment, the Exchange Bank was assessed and required to pay upqn îtS 
stock, held in said bank, the sum of $22,240; that failing to pay such 
assessment, Atkinson, receiver, on the 7th day of October, 1893, filed 
his complaint in equity in the Circuit Court of the United States, 
for the District of Kansas, against the said Exchange Bank, and 
other stockholders in the First National Bank, to recover the amount 
of said assessments; that the said Exchange Bank waived issue and 
service of summons in said suit, entered its voluntary appearance, 
and stipulated that if no answer was made on or before rule day, the 
decree should be taken and entered by the Court at any time there- 
after; that on December i, 1894, a judgment was entered in said 
case against the said Exchange Bank, directing it to pay the receiver 
the sum of $22,240 with interest from the 28th day of April, 1893, 
within thirty days from the date of said judgment, and iri default 
thereof an exécution should issue ; that said Exchange Bank failed to 
pay the amount of said judgment, or any part thereof, and on the 
7th day of October, 1897, exécution was issued on said judgment 
against said Exchange Bank, which was returned Oct. 27th, 1897, 
nuUa bona; that on the 3ist day of May, 1898, the said receiver being 
authorized so to do, sold and transferred said judgment to one Hobbs ; 
that in making said purchase the said Hobbs was acting as agent 
and trustée of plaintif! in error, and paid for same with moneys that 
belonged to plaintifif in error; that on the I2th day of October, 1898, 
said judgment, in discharge of said trust, was transferred to said 
plaintifif in error, and that plaintifï in error is now owner of said judg- 
ment, and entitled to enforce the same ; that said judgment is unpaid, 
unreversed, and in full force and efifect against the said Exchange 
Bank, and ail persons in privity with said bank, and who may be 
liable under the laws of the state of Kansas as stockholders in said 
bank; that at ail times herein mentioned, défendant in error was, and 
now is, the owner of one hundred shares of the capital stock of said 
Exchange Bank, of the par value of $10,000; that section 2, art. 12 
of the Constitution of Kansas reads as follows: "Dues from corpo- 
rations shall be secured by individual liability of the stockholders 
to an additional amount equal to the stock owned by each stockholder, 
but such individual liability shall not apply to railroad corporations, 
nor corporations for religious or charitable purposes ;" that the stat- 
utes of Kansas in force then and now, hâve the following provision: 
"If any exécution shall hâve been issued against the property or 
effects of a corporation, except a railway or a religious or charitable 
corporation, and there cannot be found any property whereon to levy 
such exécution, then exécution may be issued against any of the 
stockholders, to an extent equal in amount to the amount of stock 
by him or her owned, together with any amount unpaid thereon; 
but no exécution shall issue against any stockholder, except upon an 
order of the court in which the action, suit or other proceeding shall 
hâve been brought or instituted, made upon motion in open court, 
after reasonable notice in writing to the person or persons sought to 
be charged; and upon such motion, such Court may order exécution 
to issue accordingly ; or the plaintifï in the exécution may proceed by 
action to charge the stockholders with the amount of his judgment." 
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Thèse averments are followed in the déclaration by averments re- 
lating to the construction of the statutes of Kansas by the Suprême 
Court of that state, and the construction of the statutes of Kansas 
regarding the limitation of actions by the Suprême Court of that 
State, averring that during ail the time when the statute of limitations 
in this case might hâve been running, the défendant in error resided 
in lUinois; and that he has never been within the limita of the state 
of Kansas, or the jurisdiction of the Courts of that state; wherefore 
the déclaration allèges the défendant in error is liable to the plaintifï 
in error for the sum of $10,000 with interest, which sum has been de- 
manded and payment refused. 

The three substantial propositions urged by counsel for appellee 
against the sufficiency of the case thus stated against hira are: (a) 
That the judgment was non-assignable at law, wherefore plaintifï. in 
error had no right of action at law in her own name; (b) That the 
Exchange Bank was without power to subscribe for the stock on 
which the liability against défendant in error is predicated; and (c) 
That the right of action is barred by limitation. Thèse propositions 
will be considered in the order named : 

I. Under the laws of Kansas, the assignment of a judgment carries 
with it the légal, as well as the équitable title. The plaintifï in error, 
therefore, came into the IlHnois courts, bringing with her légal title 
to the judgment sued upon ; for the nature of the title acquired through 
assignment is governed by the lex loci. True, had the assignment 
been made in Illinois, the action would not lie in the name of the 
assignée, for she would hâve acquired an équitable title only; but 
légal title having been acquired under the Kansas laws, the inability 
of the plaintifï in error to sue in her own name in the Courts of Il- 
linois is removed. 

II. Défendant in error relies perhaps, with more confidence upon 
his second proposition, viz. : That the Exchange Bank was without 
power to subscribe for the stock on which the liability against défend- 
ant in error is predicated. But may défendant in error, in this ac- 
tion, challenge such power? 

The effect of the judgment of the Kansas court was, that the Ex- 
change Bank was liable upon its subscription, and the assessment 
thereon. This, so far as the bank is concemed, forecloses any fur- 
ther question in a collatéral jurisdiction, for fuU faith and crédit must 
be given by the fédéral courts sitting in Illinois, to the judgments 
of the courts of Kansas. Not only is the Exchange Bank foreclosed, 
but the judgment is an adjudication of ail the questions involved, 
against ail persons who are, by the laws of Kansas bound by the judg- 
ment. 

What, then, is the relation of the défendant in error to the Kansas 
judgment? He was, at the time the judgment was entered, a stock- 
holder of the Exchange Bank, and as such, in the absence of fraud 
or collusion, was represented by the corporation in the action in which 
the judgment was entered. True it is still open to him to plead, even 
in a suit upon the judgment in a collatéral jurisdiction, that he was 
not at the time a stockholder, or that the judgment had been paid 
or discharged, or that it had been obtained by fraud or colbision. 



206 120 FEDERAL REPORTER, 

But to the extent that the Kahsas court has adjudged that the Ex- 
change Bank is liable on the subscription, such adjudication hinds 
défendant in error, as well as the Exchange Bank. Bail v. Reese, 58 
Kan. 614, 50 Pac. 875, 62 Am. St. Rep. 638; Hancock Nat. Bank v. 
Farnum, 176 U. S. 640, 20 Sup. Ct. 506, 44 L. Ed. 619. In Hancock 
Nat. Bank v. Farnum, supra, it was held that the question how far 
a stockholder is bound by a judgment against the corporation, is one 
determinable by the law of the state where the judgment is entered, 
and not by the gênerai law; and Jn Bail v. Reese, supra, it was held 
that under the laws of Kansas, such judgment as the one under re- 
view is, in the absence of fraud or collusion, conclusive against the 
stockholders, as well as the corporation, upon the question of the cor- 
poration's liability. 

True, an attempt is made to distinguish thèse cases from the one 
under considération. Jt is said that the judgment entered against 
the corporation in Hancock Nat. Bank v. Farnum, was upon a trans- 
action contractual in its nature, and that the liability of the Exchange 
Bank, in the case under considération, is not contractual. The argu- 
ment is urged that because the Exchange Bank is said to be without 
power to subscribe, no contract could hâve arisen, and no question of 
contract could hâve been involved. 

The distinction urged does not convince us. Either the subscrip- 
tion to the capital stock was a contract, or it was a void thing. There 
is in the transaction no élément of tort, or of liability other than 
that of contract. Now the underlying questions in the Kansas case 
were, fîrst: the fact whether the subscription had been made; and 
secondly, the power of the bank to subscribe. The one was a question 
of fact, the other of law, but both were essential to and involved in 
the judgment entered. 

The Kansas judgment, in efFect, ruled, both that the bank had en- 
tered into the subscription, and that it had power so to do. The 
corporation being a Kansas corporation, and its powers arising under 
Kansas law, this ruling is bindmg as we hâve seen, both upon the 
bank and the stockholder. It binds them to the full extent of ail 
the questions involved. The faith and crédit required by the con- 
stitution is fuII faith and crédit. That constitutional mandate is not 
met if a collatéral court takes the judgment to pièces — dissolves it 
into its original éléments of law and fact — and respects only such 
pièces as meet with the approval of the collatéral enquirer. Such 
faith and crédit would be only partial faith and crédit. Every ques- 
tion involved in the Kansas judgment, încluding the one of law re- 
lating to the power of the bank to subscribe, are now closed ques- 
tions, so far as the bank and the défendant in error may inquire, un- 
less the înquiry is lodged in the court where the judgment was en- 
tered. 

III. It is jnsîsted that the action was barred (i) by the Illinois stat- 
ute providing that when a cause of action has arisen in a state or ter- 
ritory out of this state, or in a foreign country, and by the laws thereof 
an action thereon cannot be maintained, by reason of the lapse of time, 
an action thereon shall not be maintained in this state ; and (2) by the 
Illinois statute that actions for.damages for a statutory penalty, shall 
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be coimnenced within two years next, after the cause of action ac~ 

crued. 

Plainly the second statute do es not apply, and the first one is also 
inapplicable, because under the laws of Kansas, the statute did not 
run in favor of Wilson during the time he was out of the state of 
Kansas. Hoggett v. Emerson, 8 Kan. 262 ; and the averment of the 
déclaration is, that at the time the cause of action accrued, Wilson 
was not, and since then never had been, within the limits of the juris- 
diction of the courts of Kansas. 

The déclaration, in our judgment, stated a sufficient cause of action, 
and the judgment of the Circuit Court sustaining the demurrer thereto 
was erroneous. The judgment of the Circuit Court will be reversed 
with instructions to overrule the demurrer, and proceed further in ac- 
cordance with this opinion. 



ROOD r. CLAYPOOL DRAINAGE & LEVEE DIST. 

(Circuit Court of Appeals, Seventh Circuit January 6, 1903.) 

No. 92a 

L C0NTRACT8 WITH Dbainaob District — Construction of Ditch— Implikd 
Obligation dp District to Fubnish Right of Wat. 

In a contract between a drainage district and one who agrées to 
construct certain dltches for the district, It la an ImpUed condition tbat 
the district wlll provide the necessary rlght of way, without which the 
contracter could not perform the contract on hls part. 

& SAME— LlABILITY FOR BrEACH. 

A drainage and levée district created under the lUlnols statute, which 
expressly provides that such district shall be a body corporate, with 
power to contract and be contracted with, and to sue and be sued, al- 
tiiough a corporation In Invltum, Is llable In damages for breach of a 
contract, lawfuUy made by Its commlssloners under the powers con- 
ferred by the statute for the construction of dltches, where It falled to 
provide rlght of way therefor, so that the contracter could complète 
the same within the time speclfied, and by reason of the delay he was 
damaged. 

In Error to the Circuit Court of the United States for the North- 
ern District of Illinois. 

The plalntlfC below (plalntlff In error hère), a citizen and résident of the 
State of lowa, was a eontractor on a ditch In the County of Grundy, State 
of Illinois, to be constructed by the défendant below (défendant In error 
hère), a corporation organized under the law of Illinois — known as the 
"Levée Act." The suit was for damages caused to plalntlff by défendant 
in faillng to glve plalntlff rlght of way within the time provided In the 
contract. 

A jury havlng been walved the cause was trled to the Court, and upon 
the conclusion of plalntlffs évidence, on motion of défendant, a Judgment 
was entered for the défendant 

The Circuit Court found In substance the foUowlng facts: That on the 
second day of August, 1887, the plalntlff entered Into a contract with de- 
fendant, whereby plalntlff agreed to do ail the ditch work designated in 
certain plans, spécifications and orders of the County Court of Grundy 
County, In accordance with such plans, spécifications and orders, and to 
receive therefor compensation at the rate of seven and nine-tenths cents 
per cublc yard, the work to be completed January Ist 1898; that plalntlff 
haa fully performed hls contract, and défendant bas paid for the numba 
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of jardB excavated accordlng to the price stipulated In the contract; that 
the work was not completed January Ist, 1898, but was not completed nntll 
June 14th, 1898; that the évidence tended to show that the plaintlfl would 
hâve completed his contract within the time flxed, had he not been delayed 
by the defendant's failure to furnish the necessary rlght of way; and that 
the évidence tended to show tbat by reason of such delay, the plaintiff 
sustained damages to the amount of more than $2,200 exclusive of interest 
and costs, whleh damages were the natural and probable conséquence o£ 
such delay. 

The Court further found that the évidence tended to show that the delay 
was caused by the followlng circumstances: The Elgin, Jollet & Eastern 
Rallway, successor to the Gardner Coal Oity & Northern Rallway, by pur- 
chase, crossed the Une of the proposed ditch. The latter road had been 
made a party to the proceedings In the County Court, but, untU the &th of 
November, 1897, the former had not. On the last named date, the Elgin, 
Joliet & Eastern brought its suit for Injunction, In the Circuit Court of 
Grundy County, agalnst both plaintiff and défendant, in whlch suit an in- 
junction was Issued, restraining them from excavating or interfering with 
the rlght of way of the railroad. November 20th, 1897, the plaintiff had 
completed the ditch to a point as near the right of way of the railroad as 
he could go wlth his ditching machine, without vlolating the Injunction, and 
thereupon served défendant with notice that he had been stopped, and was 
being greatly damaged. Prier to thls time the défendant had done nothîng 
toward requiring the railroad Company to enlarge the opening tn the grade 
of its road; but after such notice the défendant served the railroad Com- 
pany with notice to enlarge the opening across its right of way, and this 
resuited in a stipulation, flled twenty days later. In the proceedings In the 
County Court, wherein It was agreed that the railroad should, at its own 
expense, as soon as practlcable, make an opening through its grade at the 
point where the ditch crossed Its track, thus permitting the plaintiff to cross 
the right of way with his dredge. Thereupon an order was entered dis- 
solvlng the injunction, but reserving to the défendant and the railroad Com- 
pany the privilège to détermine ail questions of beneflts, damages, and re- 
qulrements, as if the parties respectlvely had appeared in the County Court 
at the original hearing. But not for some time after this were the différ- 
ences between the défendant and the railroad adjusted, and it was already 
the thlrtieth of December, 1897 — by whlch time the ground was frozen to 
the depth of about two feet— when the plalntifT was pennitted to go through 
with his dredge. 

On this statement of facts the Circuit Court came to the foUowing con- 
clusions of law: First: That the court has Jurisdlction of the subject mat- 
ter Involved in the suit, and of the parties tbereto. Second: That It was 
not the duty of the défendant to furnish the plaintiff the right of way nec- 
essary to allow the plaintiff to perform his contract. Third: The défend- 
ant, being organlzed under the gênerai statutes above referred to, Is not 
slmply a quasi corporation, but a limlted corporation with limited life and 
llmited powers. It is simply a method prescribed for drainage, which is a 
part of the gênerai System of the state. It bas no gênerai fund, and no 
power of taxation, except for one spécifie purpose. Under the statute there 
Is no recourse agalnst the défendant for damages, whether growlng out of 
contract or tort; there is no way whereby a Judgment therefor can be en- 
forced. Fourth: Assuming, as proved, ail that the évidence tended to prove, 
the défendant Is entltled to judgment. 

And thereupon the Judgment for défendant was acçordingly entered. . 

Geo. Burry, for plaintiff in error. 

B. F. Lincoln, for défendants in error. 

Before JENKINS. GROSSCUP, and BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge, after the foregoing statement of facts 
delivered the opinion of the Court. 

If the liability of the drainage district, on its contract, were such 
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as would be enforced in case it were a private corporation or indi- 
vidual, there would be no room to hold that the défendant was under 
no duty to furnish the plaintiff the right of way necessary to the 
plaintifif's performance of his contract. Right of way was a pre- 
requisite to plaintifï's performance of his part of the contract, and 
being in the power of the défendant and not of the contractor, must 
be furnished by the défendant. It was an implied contract obhga- 
tion of the défendant. U. S. v. Babbitt, 66 U. S. 55, 17 L. Ed. 94. 
Indeed, no serions argument against this proposition is submitted. 

The tuming point in this case, then, is this : Is the district liable, 
at the instance of the plaintifï, for the character of damages declared ? 
Unquestionably, were it a private corporation or individual or a volun- 
tary municipal corporation, it would be liable. But, the insistence 
is, that the drainage district is a public involuntary quasi corporation, 
organized for one purpose only, and having no lawful power to make 
assessments except for benefits ; that damages of the character asked 
by plaintifîf is not in the nature of benefits within the meaning of 
the statute; that the commissioners of the district had no power, 
by contract or otherwise, to bind the district to such damages ; or to 
any contract relation that would give the plaintifï such right of dam- 
ages; and that the plaintifï, at the time the contract was entered 
into, had notice of such limitation upon the commissioners' power 
to contract, and the district's liability to respond. Reliance for thèse 
propositions is placed on the cases of Elmore v. Commissioners, 135 
111. 269, 25 N. E. loio, 25 Am. St. Rep. 363, Badger v. Drainage 
District, 141 111. 540, 31 N. E. 170, and Commissioners v. Kelsey, 
120 111. 482, II N. E. 256. 

In Commissioners v. Kelsey, 120 111. 482, 11 N. E. 256, the original 
assessment was found, in the exécution of the work, to be insuffi- 
cient, principally on account of an extra half mile of open ditch 
not contemplated in the original assessment. Thereupon an addi- 
tional assessment was made. The contention of the landowner was, 
that the original assessment had equalled the benefits conferred ; and, 
whether this was true or not, the commissioners had, by making 
one assessment, exhausted their powers. The Court held the second 
assessment valid, subject to its not exceeding the benefits conferred ; 
saying on that topic, that benefits were an essential élément to sus- 
tain an assessment, and that, in the absence of benefits, no assess- 
ment could be imposed. 

Elmore v. Commissioners, 135 111. 269, 25 N. E. loio, 25 Am. St. 
Rep. 363, was a case, where, after the assessment on Elmore's land, 
and the payment of such assessment and the construction of the 
ditch, the commissioners, without Elmore's knowledge or consent, 
proceeded to enlarge the boundaries of the district, so that a much 
larger volume of water than originally contemplated was gathered 
and discharged into the ditches constructed. The ditches proved in- 
sufïicient to carry oflf the additional water, and Elmore's land was in 
conséquence submerged, and his crops destroyed. Elmore's suit was 
for damages. The Court held that the action would not lie, be- 
cause it was based solely, either upon the tortious act of the com- 
missioners in enlarging the district, or upon the négligence or mis- 
120 F.— 14 
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conduct of the commissioners, whîch could only hâve consisted in 
their failure to provide ditches large enough to carry ofï the addf- 
tional water. 

Badger v. Drainage District, 141 III. 540, 31 N. E. 170, was a 
case of a contracter, who, for a specifîed sum of money, removed 
a dam across a creek in the district and brought suit to recover the 
contract price. To meet this liability an assessment had been made 
by the commissioners, but was enjoined at the instance of one of the 
landowners, and no other assessment was levied. The Court held, 
that as the district was first organized, there was no provision for the 
removal of the dam, and, therefore, no power in the commissioners 
to contract for its removal; that before the commissioners could 
make any contract in that respect, there must be a hearing in the 
County Court upon plans, spécifications and estimâtes of cost, to 
which ail the parties to be afifected should be made parties ; and upon 
this ground held that the district was not liable. 

It will be seen that the case under considération falls under neither 
of thèse rulings. The contract on which suit was brought in the 
Court below is not outside of the original plans approved by the 
County Court; nor is it a suit to recover damages for the tortious 
act of the commissioners; nor will a resuit favorable to plaintifï in 
error be an appropriation of money beyond the benefits conferred. 
We feel at liberty, therefore, to regard the case presented as one 
not ruled upon by the Suprême Court of the State of Illinois. The 
inquiry, then, arises, Is the district, within the contemplation of 
the Levée Act, liable for damages arising from such breach of con- 
tract as is hère shown — a contract that the commissioners had the 
power to enter into and to perform? 

The act of the General Assembly of the State of Illinois, known 
as the "Levée Act," approved May açth, 1879, is intended to provide 
for the réclamation of large bodies of swamp and overflowed lands, 
and their conséquent improvement as farm lands, by a System of 
mutual enforced contribution by those benefited. It is in this way a 
matter of public concern, undertaken under, and by means of the 
taxing powers of the state. 

The machinery set up by the statute, to put such power into opéra- 
tion, provides, that the improvenient shall not be undertaken unless 
petitioned for by a majority of the owners of the land within the 
proposed district, representing at least one-third in area of the lands 
to be aflfected; and that the County Court of the County where the 
land is situated, shall be the tribunal to hear and détermine whether 
the proposed work is necessary or useful. 

The provision for assessments upon the adjoining lands contem- 
plâtes that ail the parties to be assessed shall be made parties to a 
hearing, which shall be by a jury, wherein it shall be determined, 
considering both damages and benefits, the amount to be paid by 
each owner of the lands aflfected. The verdict of the jury, when 
confirmed by the court, practically amounts to the levy of a tax 
against the lands. 

The statute provides, that the district thus created, and with such 
powers, shall be a body corporate, with power to contract and be 
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contracted with, sue and be sued, plead and be impleaded, and to do 
and perform in its corporate name, ail such acts and things as may 
be necessary for the accomplishment of the purposes of the act ; the 
administration of thèse powers being entrusted to three compétent 
persons, denominated commissioners, who shall lay out and con- 
struct the work, collect and use the money, under the direction and 
approval of the court, and provide, from time to time, as appears 
necessary, new assessments, additional to the previous assessments, 
when the orignal assessments are found inadéquate to the coniple- 
tion of the work, — provided that the total assessments shall net 
exceed the total benefits adjudged. 

The corporation thus created is, doubtless, one strictly in invitum. 
It is to be classifîed, in this respect, with counties, townships, school 
districts, road districts and other quasi involuntary corporations, as 
distinguished from municipal corporations or private corporations. 
It is a subdivision, merely, of the gênerai powers of the state, for 
the purposes of civil and governmental administration. But though 
a corporation, in invitum, the district remains liable at the suit of 
others to the extent contemplated in the law of its création. The 
district is expressly given power to contract and be contracted with, 
to sue and to be sued. That its liability to suit does not extend to 
tortious acts of the commissioners, nor to acts not performed in 
furtherance of a duly empowered contract, is no test that the failure 
of the commissioners to perform a contract binding on the district 
shall not make the district liable for the results. 

Unquestionably, the commissioners had power to make the con- 
tract under which the plaintifï in error claims. To that contract 
the district is bound as principal. Unquestionably, the commis- 
sioners had power to appropriate moneys collected on assessments 
in the exécution of such contracts; the assessments were levied 
and appropriated to that very end. Had the plaintifï in error, 
upon the commissioners' failure to furnish the right of way, thrown 
up his contract, the commissioners could, within the power already 
granted, hâve provided and paid for the completion of the ditch, 
even at the increased cost arising from the frozen condition of the 
ground; and could, in furtherance of such purpose, hâve employed 
the money already appropriated for the construction of the ditch. 
This is the practical équivalent, so far as the landowners are con- 
cerned, of paying the plaintifï in error his Just damages, and allowing 
him to complète the ditch under the contract already in existence. 
It distinguishes this case, therefore, in practical resuit, from the 
cases already cited. 

The statute under which the district is created contemplâtes, in 
our opinion, that the district shall not only be held to perform its 
contracts, but to pay damages arising from its failure to perform. 
No reasonable construction other than this can be given to the be- 
stowal of powers to contract and be contracted with, to sue and 
be sued. The contract is an entirety. As such it is incapable of 
subdivision so that one part of the obligation assumed may be valid, 
and the other parts invalid. If it bind the parties at ail, it binds 
them to the fulfillment, not of part, but of ail the obligations assumed. 
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Unquestîonably, the district was under contract obligation to furnish 
the right of way. This carried with it, as a necessary incident, the 
obligation, either to furnish the right of way in apt time, or to make 
the plaintiff whole for its failure so to do. To hold otherwise 
would be to say that, though the plaintiff in error was bound, the 
district was not bound; which is only another way of saying, that 
neither was bound ; and, therefore, there was no contract at ail. 

It is our judgment, that upon the findings embodied in this record, 
there was évidence tending to show liability upon the part of the 
district; in which event it was error, at the conclusion of plaintiff's 
évidence, to enter judgment for the défendant. For this error the 
judgment must be reversed and a new trial granted. 
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'Circuit Court of Appeals, Seventh Circuit January 6, 1903.) 

No. 927. 

L National Banks— Distribution of Assbts in Insolvbnct— Holders of 

OUTSTANDING DrAPTS. 

Whén a national bank has been placed in the hands of a recelver as 
Insolvent, the fédéral law becomes from that moment the law of the 
distribution of its assets to the exclusion of the law of any state; and 
a second bank, which holds a deposit of funds of the Insolvent bank, 
against which the latter has drawn drafts which hâve not been paid, 
cannot pay the same after notice, and set up the payment as a défense 
to an action by the recelver to recover the deposit, although by the 
law of the state In which the second bank Is located a draft or cheek 
is held to be an assignment pro tanto of the fund on which it Is drawu ; 
since by the fédéral law It Is not such an assignment as entitles the 
holder to a préférence over the other creditors when the drawer has 
become Insolvent before payment 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

Orville Peckham, for appellant. 

Before JENKINS, GROSSCUP and BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge. The bill in the Circuit Court was to 
enjoin the prosecution by appellee of a certain action at law, against 
the appellant, pending in the United States Circuit Court for the 
Northern District of Illinois. The cause came on for hearing, upon 
demurrer to the bill, and upon a motion for a preliminary injunction ; 
whereupon a decree was entered, refusing the motion, sustaining the 
demurrer, and dismissing the bill for want of equity. From this de- 
cree this appeal is prosecuted. 

The bill in substance allèges : That the complainant and the First 
National Bank of Niles were both national banking associations, 
the former located at Chicago, in the state of Illinois, and the latter 
at Niles, in the state of Michigan ; that the latter had long kept an 
account as a depositor with the former on which it had been accus- 
tomed to draw and issue checks ; that on the çth day of March, 
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1901, the Niles bank was insolvent, and on or about that date it 
failed to redeem its circulating notes; whereupon it was on that 
date closed under the authority of the Comptroller of the Currency, 
and the défendant herein, Joseph W. Selden, was by the Comptroller, 
appointed as its receiver and took charge of its affairs and entered 
upon the discharge of his duties as such receiver; that of thèse facts 
the Chicago bank had notice on said gth day of March, 1901, but not 
before ; that on that date also the receiver notifîed the Chicago bank 
not to pay any drafts or checks theretofore issued by the Niles bank. 

The amended bill further allèges that at the close of business on 
March 9, 1901, the Niles bank had a balance of account standing 
to its crédit on the books of the Chicago bank of $9,179.39. There- 
after the Chicago bank credited certain items, and incurred certain 
expenses, and made certain remittances, on account of the Niles bank 
or its receiver, none of which is questioned, which reduced the bal- 
ance to $5,792.21 ; that prior to March 9, 1901, twenty-seven checks, 
amounting in the aggregate to $5,792.21 had been drawn and issued by 
the Niles bank on the Chicago bank in the regular course of business, 
ail of which were outstanding when the receiver was appointed, as 
aforesaid. After that date and before April 4, 1901, ail of said checks, 
at times respectively when the balance aforesaid was sufficient in 
amount for their payment, were presented for payment to, and pay- 
ment was refused by, the Chicago bank, pending an inquiry into 
the rights of the varions parties interested. Ail of said twenty-seven 
checks or drafts were issued to, and held by, bona fide holders thereof 
for value. Afterwards eighteen of them, to a total amount of $4,910, 
were again presented, and on such second présentation were paid by 
the Chicago bank and charged, when paid, against the Niles bank, 
thus further reducing the balance standing to the crédit of the Niles 
bank as aforesaid ; that the remaining nine checks, being those only 
once presented as aforesaid, and not paid, amount to $882.21; and 
eight of thèse, amounting to $878.30, hâve, since the Chicago bank 
refused to pay them as aforesaid, been presented by the holders to 
and allowed by the receiver as claims against the Niles bank ; and 
thèse eight the Chicago bank, prior to the fourth day of April, 1901, 
ofïered to pay to the receiver if he would présent them for payment 
as the holder and owner thereof. 

On April 4, 1901, the receiver demanded of the Chicago bank 
payment of $5,792.21 ; being the amount which would be the balance 
to which the receiver as such would be entitled, if none of the twenty- 
seven drafts had been presented for payment as aforesaid. The 
Chicago bank refused to comply with this demand, and thereupon 
the receiver brought the action in the United States Circuit Court 
for the Northern District of Illinois, Northern Division, the prose- 
cution of which this bill was brought to restrain. In that action 
the receiver sought to recover the amount of said twenty-seven 
drafts, being $5,792.21, notwithstanding the payment by said Chicago 
bank as aforesaid of eighteen of said checks, and the présentation 
of the remaining nine thereof for payment, at times, respectively, 
when the Chicago bank had funds sufHcient for the payment thereof 
standing to the crédit of said Niles bank in its account as depositor. 
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The bîll further allèges, that under the law of Illinois, a bona fide 
holder of a check or draft on a bank may, if payment thereof be 
refused when the bank has funds of the drawer subject to check suffi- 
cient in amount to pay it, bring an action at law on such check, im- 
mediately against such bank; the check, as between drawer and 
bona fide holder, being regarded as an assignment in law, pro tanto, 
of the balance which the bank owes to its depositor, the drawer of 
the check. And such seems to be the settled law of Illinois. Munn 
V. Burch, 25 111. 35 ; Bank v. Jones, 137 111. 634, 27 N. E. 533, 12 
L. R. A. 492, 31 Àm. St. Rep. 403; Bank of Antico v. Union Trust 
Co., 14g 111. 343, 36 N. E. 1029, 23 L,. R. A. 611. 

The bill further allèges that the law as dêclared and administered 
in the fédéral courts is opposed to, and irreconcilable with, the Illi- 
nois law as stated above; that in the fédéral courts a check holder, 
as such, cannot maintain either an action at law or a suit in equity 
against the bank on which the check is drawn; the check being held, 
as between maker and payée, not to be an assignment pro tanto, 
even in equity, of the indebtedness owing by the bank upon which 
the check has been drawn. This averment of the law, under the 
fédéral rule, is supported in the cases of Bank v. Schuler, 120 U. S. 
511, 7 Sup. Ct. 644, 30 L,. Ed. 704, Bank v. Yardley, 165 U. S. 634, 
17 Sup. Ct. 439, 41 L,. Ed. 85s, and other cases. 

The bill then avers that the Chicago bank as a citizen of Illinois, 
doing business there, was subject to the processes of both the state 
and fédéral courts; that it could not hâve successfully defended, in 
the state courts, against actions by the check holders, and that the 
pendency of such actions or judgments therein would hâve given 
it no défense in the fédéral court against the receiver; that it would 
hâve been a serious injury to appellant in its business of banking, and 
would in no way hâve benefited the Niles bank, or its receiver, to 
allow such actions to be brought and prosecuted in the state courts ; 
wherefore the appellant was justified in preventing such actions, by 
paying the checks presented for payment as aforesaid, and asking 
the fédéral court, as in the bill presented, to restrain a suit by the 
receiver, that would in substance compel the bank to pay the same 
debt a second time, and to virtually the same party who got the 
benefît of the first payment. 

In Bank v. Schuler, 120 U. S. 511, 7 Sup. Ct. 644, 30 L. Ed. 704, 
it was decided, that as between the right of gênerai creditors in a 
fund received from a bank by an assignée under a gênerai assignment 
for the benefit of creditors, and the payée of an outstanding check 
or draft, there was no such équitable assignment pro tanto, of the 
funds in the drawee's possession, as gave to such payée a priority 
over the gênerai creditors. This, unquestionably, is the law, also, 
respecting funds in the hands of a receiver of a national bank, ap- 
pointed by the ComptroUer. In each case the purpose is to obtain 
a ratable distribution of the insolvent bank's assets. In neither 
case, in the absence of an assignment more effective than the draw- 
ing of a check, will the fédéral law allow one set of creditors to ob- 
tain an advantage over another set. 

The Niles bank, as an insolvent, in the hands of the receiver ap- 
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pointed by the ComptroUer, in the interest of creditors, stands toward 
the Chicago bank, in a relation différent from the relation between 
the Niles bank, solvent, and the Chicago bank. In the latter, the 
creditors of the Niles bank would hâve no immédiate interest in any 
ratable distribution of the funds; in the former, the interest is im- 
médiate and urgent. 

Now, while it may be questioned, whether as against the Niles 
bank, solvent, the Illinois bank might not, as to the payment of 
check and draft holders, act under the Illinois law as against the 
law prevailing in fédéral courts; and, thus acting, défend, even in 
the fédéral court, against an effort to compel a second payment; 
it is clear that as against the receiver, executing his trust, the fédéral 
law alone is applicable. In such a case the fédéral trust must be 
administered according to the mandate of fédéral law. The moment 
the Niles bank went into the hands of the receiver, the fédéral law 
became the law of the distribution of its assets. In no other way 
could there be unity of administration, and a carrying out of the féd- 
éral mandate of equality. AU this, the Chicago bank is bound to 
hâve known, and the rule for distribution prescribed, the Chicago 
bank was bound to observe. That the Illinois law on the subject 
of checks and drafts, and their effect as assignments at law, was 
différent, is no excuse; for, in the winding up of national banks 
by the fédéral authorities the Illinois law cannot be allowed to dis- 
place the fédéral law looking to a ratable distribution among the 
creditors. 

Nor was the situation of the Chicago bank, upon présentation of 
the checks by the check-holders, an intolérable one. It could hâve 
defended, even in the state courts, by pleading the insolvency of the 
Niles bank, and the fédéral law that controls the administration of 
such affairs. The state courts, as well as the fédéral courts, enforce 
fédéral law, and are bound thereby; and from any décision, adverse 
to the fédéral law, an appeal could hâve been taken to the Suprême 
Court of the United States. Of course this meant law-suits — or 
possibly, by bill of interpleader, a law-suit — ^but inconveniences thus 
occasioned are not défenses against the substantial rights of the cred- 
itors of the insolvent Michigan bank. 

The decree of the Circuit Court dismissing the bill is affirmed. 
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(Clrcnlt Court of Appeals, Seventh Circuit January 6, 1903.) 

No. 017. 

1. Bailroad Stations— USB by Hackmkiî— Right oif Cohpant to Excujdb. ^, 

A rallroad company la under no duty, as a common carrier, to permit 

hackmen to enter Its stations for the purpose of soUcltlng business from 

Its passengers, and therefore its grantlng of such right to one person or 

concem does not entltle others to equal privilèges on the same terms. 

1 1. See Carriers, vol. 9, Cent. Dlg. { 29. 
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8. Same— Obsthdction oi' Entrance— Injunction. 

A railroad company bas a property right to a free anfi nnobstructeS 
entrance to Its stations for Its passengers and employés, and la entitled to 
protection In such rIght by Injunction to restrain hackmen from con- 
tinuously congregatlng upon the sldewalk around the doors of a station, 
for the purpose of soUcltlng business, in such numbers as to Interfère 
wlth ingress and egress; but such an injunction should go no further 
than îs necessary to protect complalnant's prlvate rlght of property, leav- 
ing any obstruction to the use of the street or walk by the public gener- 
ally to be dealt with by the munlclpallty. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 
For opinion below, see Ii6 Fed. 907. 

Richard J. Coney and Wm. Thompson, for appellants. 
E. A. Bancroft and Frank J. Loesch, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

BAKER, Circuit Judge. The temporary injunction appealed from, 
entered at the suit of appellee, a railroad corporation organized and 
existing under the làws of Pennsylvania, commands appellants, citi- 
zens of Illinois, to desist (l) from soliciting the custom of incoming 
passengers for cabs, carriages, express wagons, and hôtels within ap- 
pellee's passenger station at Chicago ; and (2) from congregatlng upon 
the sidewalk in front of, adjacent to, or about the entrances, and there 
soliciting the custom of passengers. 

I. Appellee has a contract with the Parmelee Transfer Company 
under which two agents of the transfer company are stationed within 
the dépôt building to solicit the custom of passengers. Those ap- 
pellants who are hackmen hâve continuously asserted the right, over 
appellee's repeated objections, to hâve two of their number enter the 
building to solicit custom, and hâve acted accordingly, and threaten 
to continue. Those appellants who are not hackmen claim no right 
to enter appellee's building for the purpose of plying their trades. 
The question on this branch of the case is the right of the hackmen to 
solicit business within the station, over appellee's protest. That ap- 
pellee may exclude ail hackmen is not denied. But it is insisted that 
appellee may not lawfuUy give an exclusive privilège to one hackman ; 
that, by granting the privilège to one, it has waived its right of ex- 
clusion ; and that its only remaining right is to promulgate and enforce 
reasonable rules and régulations under which ail hackmen, without 
discrimination, shall be afforded equal facilities m soliciting patronage 
within the station. In support of this view (Montana Ry. Co. v. 
Langlois, 9 Mont. 419, 24 Pac. 209, 8 L. R. A. 753, 18 Am. St. Rep. 
745; Cravens v. Rodgers, ici Mo. 247, 14 S. W. 106; Kalamazoo 
Hack Co. V. Sootsma, 84 Mich. 194, 47 N. W. 667, 10 L. R. A. 810, 
22 Am. St. Rep. 693; McConnell v. Pedigo, 92 Ky. 465, 18 S. W. 15 ; 
Lindsay v. Anniston, 104 Ala. 257, 16 South. 545, 27 L. R. A. 436, 53 
Am. St. Rep. 44; Mississippi v. Reed, 76 Miss. 211, 24 South. 3cS, 
43 h. R. A. 134, 71 Am. St. Rep. 528; Indianapolis Union Ry. Co. 
V. Dohn, 153 Ind. 10, 53 N. E. 937. 45 L- R- A. 427, 74 Am. St. Rep. 
274; Pennsylvania Co. v. Chicago, 181 111. 289, 54 N. E. 825, 53 
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L,. R. A. 223), as well as against it (Jencks v. Coleman, 2 Sumn. 221, 
13 Fed. Cas. 442 [No. 7,258] ; Barker v. Midland Ry. Co., 18 C. B. 
4.6, 86 E. C. L. 45 ; Marriott v. London & S. W. Ry. Co., i C. B. 
[N. S.] 499, 87 E. C. L. 498; Beadell v. Eastern Counties Ry. Co., 
2 G. B. [N. S.] 509, 89 E. C. L. 509; Painter v. London, B. & S. C. 
Ry. Co., 2 C. B. [N. S.] 702, 89 E. C. L. 701 ; Barney v. Oyster Bay 
Steamboat Co., 67 N. Y. 301, 23 Am. Rep. 115; Barney v. The D. R. 
Martin, 11 Blatchf. 233, 2 Fed. Cas. 892 [No. 1,030] ; Old Colony 
R. Co. V. Tripp, 147 Mass. 35, 17 N. E. 89, 9 Am. St. Rep. 661 ; 
Commonwealth v. Carey, 147 Mass. 40, 17 N. E. 97; Fluker v. 
Georgia Ry. Co., 81 Ga. 461, 8 S. E. 529, 2 L- R. A. 843, 12 Am. St. 
Rep. 328; Griswold v. Webb, 16 R. I. 649, 19 Atl. 143, 7 L. R. A. 
302; Smith V. N. Y. L. E. & W. R. Co., 149 Pa. 249, 24 Ati. 304; 
N. Y. Cent. R. Co. v. Flynn, 74 Hun, 124, 26 N. Y. Supp. 859; N. Y. 
Cent. Ry. Co. v. Sheeley [Sup.j 27 N. Y. Supp. 185 ; Brown v. N. Y. 
Cent. & H. R. R. Co., 75 Hun, 355, 27 N. Y. Supp. 69; Id., 46 N. E- 
1145; Summitt v. State, 76 Tenn. 413, 41 Am. Rep. 637; Lucas v. 
Herbert, 148 Ind. 64, 47 N. E. 146, 37 L. R. A. 376; N. Y. R. R. Co. 
V. Scovill, 71 Conn. 136, 41 Atl. 246, 42 L. R. A. 157, 71 Am. St. Rep. 
159; Snyder v. Union Depot Co., 19 Ohio Cir. Ct. R. 368; Kates v. 
Cab Co., 107 Ga. 636, 34 S. E. 372, 46 L. R. A. 431 ; Godbout v. St. 
Paul Union Depot, 79 Minn. 188, 81 N. W. 835, 47 L. R. A. 532 ; N. 
Y. Cent. & H. R. R. Co. v. Warren [Sup.] 64 N. Y. Supp. 781 ; 
Boston & Albany R. Co. v. Brown, 177 Mass. 65, 58 N. E. 189, 52 
L. R. A. 418; Boston & Maine R. Co. v. Sullivan, 177 Mass. 230, 
58 N. E. 689, 83 Am. St. Rep. 275 ; N. Y., etc., R. Co. v. Bork, 23 

R. L , 49 Atl. 965; Express Cases, 117 U. S. i, 6 Sup. Ct. 542, 

628, 29 L. Ed. 791 ; St. Louis Drayage Co. v. Louisville & Nashville 
R. Co. [C. C] 65 Fed. 39), our attention is directed to a large num- 
ber of cases. 

The asserted right of the hackmen necessarily postulâtes a cor- 
relative duty on the part of the railroad company. The company 
owes the duty to ail persons, without discrimination, to carry them 
on equal terms of service and compensation. As a common car- 
rier of passengers, the company must provide facilities for the récep- 
tion, carriage, and discharge of its passengers, and must establish rates 
which are available equally to ail who désire to become passengers. 
But the company does not owe to its passengers the duty to provide 
on its trains the opportunities for them to purchase newspapers, books, 
fruit, and the like, or to employ the services of a stenographer or of 
a barber, or to buy cab or express tickets. Much less does it owe 
the duty to any one to permit him to pursue his vocation on the 
trains. And if not on the trains, then not in the station buildings. 
The relation of carrier and passenger continues not merely on the 
train, but within the station at the end of the journey. The right of 
way on which the trains run, and the lands on which the dépôts are 
built, were obtained and are held for purposes of the same gênerai 
character. 

The fact that the person who asserts the right to carry on his 
business for his own profit upon the trains or within the station 
buildings is himself a common carrier does not afïect the question. 
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The railroad company is a common carrier of merchandise, but is not 
a common carrier of common carriers of merchandise. It owes no 
duty to express companies to haul their cars and safes and messengers. 
Express Cases, 117 U, S. i, 6 Sup. Ct. 542, 628, 29 L. Ed. 791. If it 
owed the duty it would hâve to treat ail alike. Owing no duty, it 
may engage, or not, as it pleases, in the business of serving express 
companies, and may choose the company, and name the terms that 
are acceptable to it. It may therefore contract against its own négli- 
gence in injuring express messengers (Baltimore, etc., Railroad Co. v. 
Voight, 176 U. S. 498, 20 Sup. Ct. 385, 44 L. Ed. 560; l,ouisville, 
etc., Railroad Co. v. Keefer, 146 Ind. 21, 44 N. E. 796, 38 L. R. A. 93, 
58 Am. St. Rep. 348; Pittsburgh, etc., Railroad Co. v. Mahoney, 148 
Ind. 196, 46 N. E. 917, 47 N. E. 464, 40 L. R. A. loi, 62 Am. St. 
Rep. 503), though public policy forbids such exemption in the case of 
passengers (Railroad Co. v. Lockwood, 17 Wall. 357, 21 L. Ed. 627). 
Similarly, a railroad company is not a common carrier of common car- 
riers of passengers. It owes no duty to sleeping car companies to 
haul their cars and clerks and porters, and may therefore exempt 
itself from liability for négligence. Russell v. Pittsburgh, etc., Rail- 
road Co., 157 Ind. 305, 61 N. E. 678, 55 L. R. A. 253, 87 Am. St. 
Rep. 214. So, also, a railroad company is under no obligation to 
issue passes, and may therefore exempt itself from liability for négli- 
gence. Payne v. Terre Haute, etc., Railroad Co., 157 Ind. 616, 62 
N. E. 472, $6 h. R. A. 472. Through ail of thèse particulars, namely, 
the relations between railroad companies and news dealers, fruit 
venders, restaurateurs, hôtel runners, hackmen, baggage agents, 
transfer companies, express companies, sleeping car companies, and 
pass holders, there runs one common principle : Whatever a rail- 
road company does as a common carrier, it is compelled to do for ail 
without discrimination. Whatever it may lawfuUy do outside of its 
obligations as a common carrier is a matter of favor. And by the 
term, favor goes not by right. 

The true relations of the parties are the same, whether the suit be 
instituted by the one who seeks to participate in the favor, or by the 
railroad company that withholds it. No taint of uncleanness can justly 
attach to the complainant who asks protection in the possession of his 
own, on the ground that he déclines to license the défendant to enter, 
though he licenses others. And if it were to be held that the granting 
of sucli favors was beyond the charter powers of a railroad company, 
appellants would not be helped. It is the part of the public authorities 
to restrain and punish ultra vires acts. No one can maintain that the 
law shall be violated with him as a particeps criminis because it is 
broken with another. 

Appellee, a Pennsylvania corporation, cornes into the fédéral courts, 
not on account of its citizenship, for it has none, but by virtue of the ir- 
rebuttable presumption that ail of its stockholders are citizens of states 
other than Illinois. If it were to be conceded that the question now 
under considération is one of local law, we would nevertheless feel 
free to act as we see the right, because we do not find that the Suprême 
Court of Illinois has decided the question. No statute is referred to 
that touches the question. No case is cited in which the Suprême 
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Court of Illinois has decided that hackmen hâve the right, over the 
objection of a railroad company, to ply their trade on trains and within 
stations unless ail are excluded. In Pennsylvania Company v. Chica- 
go, i8i 111. 289, 54 N. E. 825, 53 L. R. A. 223, the company unsuc- 
cessfully prosecuted a suit and an appeal against the city to avoid an 
ordinance which established a hack stand in the street in front of a 
portion of the station. Certain hackmen were permitted to intervene 
and file an answer. They denied the invalidity of the ordinance, a^d' 
asserted, in efifect, that, since the company had leased ground o\(|ied 
by it, and situated near its passenger dépôt, to an owner of hack|^ for 
use in his business, it could not contest the right of the city to es|^b- 
lish a hack stand in the street adjoining its property. But no claim 
was set up in the hackraen's answer, or adjudicated in the decree ap- 
pealed from, that hackmen, under any circumstances, could compel 
a railroad company to permit them to carry on their business by solicit- 
ing patronage on the company's premises. 

2. The main entrance to the station comprises three doorways, 
each five feet wide. Most of the thirty-odd thousand passengers a 
day go through this entrance. The building abuts upon the street. 
In the street, in front of the building, some distance from the entrance, 
is the hack stand established by the city ordinance. From 10 to 20 
hackmen throughout each day hâve persisted in congregating about 
the entrance, to the material interférence with the ingress and egress 
of passengers and railroad employés. The number has been swelled 
by the présence of baggagemen, hôtel runners, and Parmelee agents. 
The Parmelee Company has no greater rights in the street and on the 
sidewalk than the others, and appellee has not undertaken to give 
it any. Every one who has an existing contract to deliver or receive 
a passenger has, through the passenger, the right of access and entry 
to serve the passenger. This the appellee concèdes. 

The title and the right of control of the streets for street purposes are 
in the city. If the streets are obstructed, the city sho.uld clear them. 
Appellee may not take upon itself the vindication of the city's or the 
public's rights. But to hâve a free and unobstructed entrance is a prop- 
erty right — an easement appurtenant to the abutting realty. From con- 
tinuons infractions of that right, appellee is entitled to relief. Benja- 
min V. Storr, L. R. 9 C. P. 400 ; Lyon v. Fishmongers' Co., i App. 
Cas. 662 ; Fritz v. Hobson, 14 Ch. Div. 542 ; Jacques v. Natl. Exhibit 
Co., 15 Abb. N. C. 250; Hallock v. Scheyer, 33 Hun, m; Flynn v. 
Taylor, 53 Hun, 167, 6 N. Y. Supp. 96 ; Callanan v. Gilman, 107 N. Y. 
360, 14 N. E. 264, I Am. St. Rep. 831 ; Shook v. Cohoes, 108 N. Y. 
649, 15 N. E. 531 ; Cohen v. Mayor, 113 N. Y. 535, 21 N. E. 700, 4 
L. R. A. 406, 10 Am. St. Rep. 506; Flynn v. Taylor, 127 N. Y, 596, 
28 N. E. 418, 14 L. R. A. 556; Porth v. Manhattan Ry. Co., 134 
N. Y. 615, 32 N. E. 649; Carter v. Chicago, 57 111. 283; Field v. Bar- 
ling, 149 111. 557, 37 N. E. 850, 24 L. R. A. 405, 41 Am. St. Rep. 311 ; 
Newell V. Sass, 142 111. 104, 31 N. E. 176; Hart v. Buckner, 5 C. C. A. 
I, 54 Fed. 925; McDonald v. Newark, 42 N. J. Eq. 136-138, 7 Atl. 
855; 2 Dillon on Munie. Corp. (4th Ed.) sec. 587b, 656a; i Lewis on 
Eminent Domain (2d Ed.) pp. 170 to 196; i Am. & Eng. Corp. Rep. 
47, I Am. & Eng. Ency. of Law (2nd Ed.) 225, 238 ; EUiott on Roads 
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(2nd Ed.) 761 ; Branahan v. Hotel Co., 39 Ohio St. 333, 48 Am. Rep. 
457; Lahr v. Metropolitan El. R. Co., 104 N. Y. 268, 10 N. E. 528. 

But a decree that enjoins appellants "from congregating on the 
sidewalk in front of, adjacent to or about the entrances, and there 
soliciting the custom of passengers," appears to us to be too broad. 
If the congregating created only a public nuisance, that would be 
/he public's concern. The congregating that may be restrained in this 
«suit of appellee is only such as interfères with the ingress and egress 
brîlassengers and employés. 

kasmuch as the decree, by its terms, is not limited to protecting 
ellee's private right of property, as above indicated, the second 
pàfl thereof should be modified to restrain appellants "from congre- 
gating upon the sidewalk in front of, adjacent to, or about the en- 
trances of appellee's passenger station in Chicago, and from there 
soliciting the custom of passengers, so as to interfère with the ingress 
and egress of passengers and employés" ; and it is so ordered. 
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THB AUSTKALIA. 

(C)rcult Court of Appeals, Slxth Circuit. Fcbrnary S, 1903.) 

No. 1,084. 

1. COLMBion— Babgeb m Tow Meeting— Bdrdbh of Phoof. 

Where a collision between two barges in tow meeting in a ehannel was 
caused by the sheering of one past tlie middle of tlie channel, the burden 
rests upon her, In order to avold liability, to show that such sheer was 
thé resuit of inévitable accident or some force which she could not guard 
against by that reasonable degree of Bkill requlred of a uavlgator in the 
waters where it occurred. 

S. Bame. 

A barge while belng towed up through St. Mary's river, and while 
passing another barge In tow coming down, In a channel or eut 300 feet 
wlde, under a passing agreement, sheered first into the bank on the 
starboard side, and then In the opposite direction across the middle of the 
channel, and came in collision with the other barge, which was well to 
the west aide of the channel. Eeld, that the fact that there was a cross- 
current at the point where the first sheer took place dld not exonerate 
her from liability, the existence of such current belng well known, and 
Ita effect such that It could be overcome by proper care and BkiU In navi- 
gation. 

Appeal from the District Court of the United States for the North- 
ern District of Ohio. 

The barge Maida, bound down the river Ste. Marie in tow of the steamer 
Marina, came into collision with the barge Australia, bound up the river, in 
tow of the steamer Italla, the Maida receiving considérable damage. The 
collision occurred on a brlght afternoon in May, 1898, In that part of the river 
known as the "LIttle Raplds Cut." That eut Is an artiflciai channel 300 
feet wide, between navigable banks. There Is a current through thIs cut of 
about foiu: miles. There is a cross-current setting around the foot of Island 
No. 1, on each slde of the cut, which cornes into the cut at an angle down 
etream of about 45 degrees. ïhe force of this cross-current is variable, dé- 
pendent on direction and force of the wind on Lake Superlor. When some 
distance apart, passing signais of one blast were exchanged between the two 
towing steamers. About as the bow of the Australia reached the lower end 
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of the teland referred to, she took a sheer to starboard, and iwrelsted In it 
untll Bhe struck the rlght-hand bank just above the foot of the Island, and 
then Bheered to port. A collision with the Marina was narrowly avolded, and 
one actually occurred with the Maida before the sheer to port was broken, or 
just about as she had begun to swing to starboard, though stlll polnted some- 
what toward the westerly bank. The collision was almost head on, the star- 
board bdw of the Australla strlking the starboard bow of the Maida. Judge 
Ricks, after hearing a great mass of évidence, held that the Australia was 
in fault, and acquitted the Italia, as well as the libelant's two vessels, of ail 
contributory fault. The Australla only àas appealed. 

John C. Shaw, for appellant. 
Herman A. Kelley, for appellee. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

LURTON, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

Within a proper distance the two steamers agreed to pass port to 
port. The navigable channel was 300 feet wide. The day was clear. 
There ought to hâve been no difKculty in thèse two tows passing each 
other if properly equipped and navigated. That the two barges should, 
under such circumstances, corne into colHsion, strongly indicates that 
there was neghgence in the navigation of one or both. Both barges 
were under obligation to follow in the wake of their steamers. The 
steamers did pass port to port in safety. The barges were both un- 
usually long, the Maida 391 feet and the Australia 390 feet. Both 
were laden. Each was on a towline of about 500 feet. The passing 
agreement bound the Australia to keep on the right-hand or eastern 
side of the eut, while the Maida was equally bound to keep on the 
western side Confessedly the Australia took a sheer when about 
opposite the foot of Island No. i. This sheer was not controlled, ac- 
cording to her answer and the évidence of her master, until she struck 
the bank just above the foot of the island. She then took another 
sheer to port. There is a great deal of conflict in the évidence as to 
the extent of this sheer to port. The master of the Australia makes 
little of it, and testifies that he recovered and straightened up just 
about mid-channel, and contends that if the Maida had directed her 
course to the starboard, as she was bound to do under the passing 
signais, there would hâve been no collision, as he daims the collision 
occurred in, or just about, the middle of the channel. The other of- 
ficers and the crew of the Australia and the ofïîcers and crew of the 
steamer Italia substantially concur in putting the collision in the middle 
of the eut. The people on the Maida and her steamer, the Marina, 
unité in putting both the Marina and her barge close in to the western 
shore at the moment of the collision. Certain shore witnesses were 
also heard, but they, too, difïered as to the location of the collision. 
The probabilities are that the Marina and her barge did direct their 
course to starboard as they had agreed to do, and that they were 
over on the westerly side of the channel when the collision occurred. 
This probability is strongly confirmed by certain évidence now to be 
mentioned. 

It is in évidence and undisputed that, at the very instant when the 
stems of the two schooners came into collision, the Maida dropped her 
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kedge anchor over. That anchor was found and picked up from the 
bottom of the channel the next day. It was found at a point about 98 
feet from the visible west bank of the eut, or about 62 feet from the 
west channel bank. Now this kedge anchor was kept on the port side, 
about halfway between the keel and the side. The heads and fîukes 
of a patent anchor belonging to the Australia were also broken off 
short at the starboard hawBe pipe at the time of the collision. The 
bows of the two colliding vessels remained locked together for a mo- 
ment after the collision, swinging, while so locked, a little to the east- 
ward and slowly downstream. The theory of the appellee is that the 
broken anchor head and flukes must hâve dropped to the bottom just 
as the two vessels separatéd. In confirmation it is shown that in Feb- 
ruary, 1899, divers went down and located thSse broken parts at a 
point 62 feet west of the mid-channel, and at such a point downstream 
as tends to support the theory that thèse broken parts had not been 
dropped until the stems of the colliding vessels separatéd. 

Without entering into an argument, we are convinced, upon ail the 
évidence, that the collision occurred quite over on the western side 
of the channel, and about as claimed by the appellees. This was the 
conclusion of Judge Ricks, and we see every reason to concur in his 
opinion on this question of fact. We hâve, then, a case of where a 
collision is shown to hâve occurred which certainly would not hâve 
occurred if the Australia had kept upon the eastem side of the channel, 
as she was bound to do. What is her excuse? She says she was 
sheered by the efïect of a cross-current which is felt at the lower end 
of Island No. I. But this was a well-known condition of navigation, 
and vessels properly equipped and properly navigated are not ma- 
terially afïected by the current. But if the sheer which carried her to 
starboard was without fault, how did it happen that it was not broken 
before striking the right bank, and how did it happen that she should 
then take so wide a sheer in the other direction as to get on the other 
side of the channel and across the bow of the Marina coming down ? 
The presumptions are very strongly against her proper navigation. It 
is not upon the libelant to show that the Australia's sheer was origi- 
nally due to any spécifie fault of equipment or navigation, or that it 
might hâve been sooner broken, or that the second sheer was the re- 
suit of some affirmative fault. Her sudden departure from her course, 
her failure to keep the side of the channel which she was bound to keep, 
were very plain violations of her duty to the down tow. To say that 
her erratic course in bounding backward and forward across the chan- 
nel was due to a sheer is no défense, unless she can show that that 
sheer was unavoidable ; that is, that the cause which started the sheer 
and maintained it was a force which she could not resist or guard 
against by that reasonable degree of skill required from a navigator 
in the waters where this sheer occurred. This is the doctrine of The 
Louisiana, 3 Wall. 164, 173, 18 L. Ed. 85; The Olympia, 9 C. C. A. 
393, 61 Fed. 120; The Ohio, 33 C. C. A. 667, 91 Fed. 547; The F. 
W. Wheeler, 24 C. C. A. 353, 78 Fed. 824 ; The Centurion, 40 C. C. 
A. 634, 100 Fed. 663 ; and of The Fontana (decided in January last 
by this court) 119 Fed. 853; Mars. Coll. 38. In The Louisiana, the 
court said: 
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"The collision being caused by the Ijoulalana drlftlng from her moorlnga, 
slie must be liable for the damages conséquent thereon, unless she can show 
afflrmatively that the drlftlng was the resuit of Inévitable accident, or a vis 
major, whlch human sklU and précaution, and a proper dlsplay of nautlcal 
sklU, could not hâve prevented." 

Has the Australia accounted for her conduct? The existence of 
the cross-current was a well-known factor in the navigation of the 
river at this point. Her master says he never knew a barge to sheer 
in and strike the east bank as she did. He says when he first struck 
the current he ported ; that he was then about mid-channel ; that this 
porting took him "up against the east bank, as she kept going in that 
direction." He adds: "After I got headed up with the current I 
steadied her and tried to overcome it, but she kept about on that same 
angle until she struck the bank." He claims to hâve put his helm 
hard astarboard so soon as he got to the eastward of mid-channel un- 
der his port helm. His explanation of her sheer, to quote his own 
words, is "that there was a little stronger current than usual, and that 
as she approached up there she got the pressure of the current against 
her more than usual, and that length [sic] of the boat held her ofï." 
Now, he knew ail of the conditions or ought to hâve known them. 
The fact that the current was a "little stronger than usual" was a 
fact to be anticipated, the wind being north or northwest, as the cur- 
rent was somewhat afïected by such a wind driving the water of 
Lake Superior more strongly into the river. We cannot escape the 
conviction that the helm was put too far to port or held over too 
long. It certainly was held there in such nianner as to catch 
the strong down current on her port bow and carry her over against 
the eastem bank, in spite of the fact that her helm was put to starboard 
so soon as this efïect of the current was observed. To further show 
his own défense, wc quote two questions and answers from his cross- 
examination : 

"Q. There were no conditions then that were unknown to you7 A. No; not 
apparently. Q. And wlth the conditions known to you, you put your helm 
to port enough, as you supposed, to overcome that cross current; but In splte 
of that you were not able to catch her on starboard wheel In tlme to prevent 
her from going into the bank; that Is the way that happened, wasn't Itï A. 
Yes, sir; that is it" 

The extent of the second sheer is unexplainable. She struck the 
bank with her bow some 300 or 400 feet above the lower point of the 
island around which the disturbing current had come. She was then 
above and beyond its influence. Her bow, he says, "glanced off, and 
her stern came along the bank so that she straightened up along the 
bank." He further says that as soon as she stopped sheering he 
steadied his wheel, which had last been hard astarboard, and put it 
hard aport, and that the wheel was kept hard aport until the collision. 
Under this wheel he claims that she "worked up the bank about half 
her length," or 200 feet, and then began swinging ofï to port or the 
westward side of the channel. His contention is that he did not take 
anything like a broad sheer, and was never headed more than one 
point towards the center of the channel, and that she straightened out 
head up stream just about mid-channel. But the probabilities and ths 
weight of the évidence contradict him upon this point, for the collision 
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occurred considerably west of mid-channel. That the collision waa 
head on, or nearly so, shows that she had then broken her sheer and 
was about headed up stream. But she was then within about 50 feet 
of the western bank of the channel. The sheer to port was therefore 
much longer persisted in than would seem from this witness' évidence. 
We hâve referred to Capt. Marsden of the AustraUa because his évi- 
dence is substantially that of the other officers and crew of the 
Australia and Italia. We see no reason to find that the Italia was re- 
sponsible for either the sheer or its persistence. She seems to hâve 
donc ail she could to break it, and in no fault for its starting. 

Neither do we think the Marina or the Maida are to be condemned 
as contributing. We are satisfied that both directed their course to 
the westward side, and that, when the sheer of the Australia was ob- 
served, they went as far over as was safe, and that the Maida was 
probably within 50 feet of the western channel bank when the col- 
lision occurred. 

As to the maneuvers of thèse boats after the sheer commenced we 
need say little. The very erratic course of the Australia is adéquate 
cause in itself to account for the disaster. Her effort to impugn the 
management of either the Marina or her barges as contributing should 
be made very clearly to appear, her own fault being so glaring and suf- 
ficient. The Oregon, 158 U. S. 187, 15 Sup. Ct. 804, 39 L. Ed. 943 ; 
The City of New York, 147 U. S. ^2, 13 Sup. Ct. 211, 37 L. Ed. 84. 
The Australia has not made out her défense. The master knew the 
conditions and the dangers incident to the cross-current he would 
meet at the foot of Island No. i , and he knew he would hâve to pass a 
descending tow with whom he had already made a passing agreement. 
He voluntarily put himself in a position where he was oSliged to re- 
ceive the natural efïect of that current. He should hâve foreseen and 
anticipated the possibility that it might be somewhat stronger than 
usual, as he knew it was a current of variable foi/ce. He has not 
shown that the conditions were such that he could not avoid the sheer 
he took. Upon the contrary, the exercise of that degree of skill and 
maritime caution required under such circumstances would undoubt- 
edly hâve prevented this accident. 

The decree must in ail things be afifîrmed. 



BRIGGS V. NEAL et aL 
(Circuit Court of Appeals, Fourth Circuit. Febniary 8, 1808.) 

No. 434. 

1. Equitt— SpbciaIj Mastbr— Appointmknt ov Deputt Clerk. 

Where a circuit court détermines tliat a spécial reason exista for ap- 
pointlng a deputy clerli spécial master, such appointment is not réver- 
sible error because, through Inadvertence, the reason is not assigned in 
the order, as required by Act March 3, 1879 (20 Stat 415 [Comp. St 
1901, p. 591]). 
3. Recbivbrs — Rbview of Appointment — Discrétion of Court. 

The appointment of a receiver Is discretionary, and wUl not be re- 
Tiewed unless a gross abuse of discrétion is shown. 
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S. EQtJiTT— Eeperettck to Mastbr— When Phopeb. 

Where a blU présents a case In whlch the taklng of an account is 
necessary, a référence to a master may properly be made on the plead- 
ings, and notice to the défendant is not essentlal. 
i. Ihjunction— Rkquirinq Bond— Discrétion dp Court. 

Eequlrlng a bond as a condition to the grantlng of a prelimlnary In- 
Junctlon Is a matter withln the discrétion of a circuit court 

R. MORTGAQES— LiABIIjTTY OP MORTQAGBE IN POSSESSION. 

A mortgagee, put In possession of a going concern whlch by the terms 
of the mortgage he is required to keep In opération, cannot be charged 
wlth the rental of the property while so in his possession, but his duty 
Is to operate the plant as would be done by an ordtaarlly prudent owner, 
and his liablllty la only to account for the net proceeds of the business. 

B. APPEAL, — ReVIEW — PiNDINGS OP FaCT. 

Whlle flndlngB of fact made by a master and concurred In by the Cir- 
cuit Court are entltled to great weight, and -will generally be foUowed 
by the Appellate Court, they are not conclusive, and it Is the duty of 
the Appellate Court to examine the record and form Its own conclu- 
sions. 

Appeal from the Circuit Court of the United States for the Êast- 
ern District of North Carolina, at New Berne. 
For opinion below, see iio Fed. 477. 

James E. Shepherd and Edward R. Baird, Jr., for appellants. 
W. W. Clark, for appellee. 

Before SIMONTON, Circuit Judge, and BRAWLEY and WAD- 
DILL, District Judges. 

SIMONTON, Circuit Judge. This case cornes up on appeal from 
the Circuit Court of the United States for the Eastem District of 
North Carolina. The cause originated in the superior court of Car- 
teret county, in the state of North Carolina. It was commenced by 
summons and complaint on the part of R. S. Neal, and John Dunn 
and O. H. Guion, assignées of Neal, and E. K. Bishop, on behalf of 
himself and other creditors of Neal, against George S. Briggs, trading 
as George S. Briggs & Co. After certain proceedings had in the 
State court, which will be referred to hereafter, the cause was removed 
into the Circuit Court for the Eastem District of North Carolina, and 
the answer of the défendant was filed. 

R. S. Neal was a manufacturer of lumber in the town of New 
Berne, N. C, and George S. Briggs & Co. were commission mer- 
chants, sellers of lumber in the city of Norfolk, Va. On 22d March, 
1900, an agreement in writing was entered into between thèse parties, 
whereby on his part Neal agreed to deliver to George S. Briggs & 
Co. ail lumber manufactured at his mill on Bogue Sound, near More- 
head City, Carteret county, N. C, from 22d March, 1900, up to 
and until I5th February, 1901, using ail necessary and proper care 
in the manufacture of the lumber, so that it could be sold to the 
best advantage, and to manufacture, ship, and deliver the same in 
accordance with the directions and spécifications of Briggs & Co., 
furnishing a statement daily or weekly, as may be required, of ail 
timber eut and manufactured at the mill, the lumber to be inspected 

T4. See Injunction, vol. 27, Cent. Dlg. § 323. 
120 F.— 16 
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by a compétent inspector at the mill as each car load or cargo is 
loàdêâ, and the mil! to be insured for the benefit of Briggs & Co., 
at co^t of Neal. Neal agrées that Briggs & Co. shall receive 5 per 
cent, on ail gross sales of lumber. Further, in considération ofan 
advanoeby Briggs & Go. of $5,000 to Neal, to be used in the opéra- 
tion of the mill 'ând in the purchase of a steamer and of timfoer, it is 
agreed that Briggs & Co. shall be entitled to deduct from ail sales 
of lumber $1 a ïhôusand feet scrlOng &s the $5,000 advance is not paid. 
When $1,250 are paid, they can deduct 75 cents a thousand; when 
$2,500 are paid, 50 cents a thousand; and 25 cents per thousand when 
$750 ($3>7SO) are paid ; with the right in Neal to anticipate his notes. 
The, usual discount on ail advances is to be paid by Neal. The pay- 
ment of, the $5,000 advance is ack^iowledged, and is represented by 
three notes, two of thèse each for $1,250, payable at six and nine 
months, ifespectively, from date of contract, and one for $2,500, pay- 
able I5th February, 1901, ail without interest. On their part, Briggs 
& Cp% agreç,^o furnish ail necessary vessels or barges for transport- 
ing ÎUmber, on notice of its readiriess for delivery, to handle ail lum- 
ber received and disposé of it upon the best markets and at the best 
priées obtainable therefor, in the exercise of their best judgment to 
that end; 'and to render to Neal a statement of every car^o or car 
load delivered. They also agrée to advance to Neal on ail lumber 
at the mill or in shedsor in the yards $4 per thousand feet as and 
when said lumber has been manufactured and insured atMorehead, 
and also, when each cargo of lumber is loaded on a vessel or car 
or barge and a clean l)ill of lading signed, duly sent and presented 
to Briggs & Co., such further sum, in addition to the $4 per thou- 
sand, as will equal two-thirds of the cash value of said cargo at the 
mill, and to pay to Neal the other one-third of selling price of the 
lumber 10 days after its arrivai at the point of destination and it is 
discharged, inspected, and accepted, less the sum authorized to be 
deducted under this agreement. In order to secure his performance 
of his contract, and èspecially the repayment of the advances, Neal 
mortgages the steamer Nellie, the sawmill, and ail the plant, and 
four tracts of land fully described. Neal to remain in possession 
until default, and, in case of default, Briggs & Co. to hâve the right 
to enter into possession and cause the lumber to be.cut and delivered, 
the sawmill to be qperated in the manufacture of lumber, until so 
much has been eut and . manufactured as will repay ail advances and 
ail expenses incident to the manufacture of the lumber, a duty imposed 
by this contract on Briggs & Co. 

Numerous shipments were made by Neal to George S. Briggs & 
Co. under this contract until September, 1900. At this time Neal 
became largely involved, and was forced into an assignment for the 
benefit of his creditors. A few days before this he had telegraphed 
Briggs to come to Morehead City. Upon his arrivai, Briggs met 
Neal and his counsel, Mr. F. H. Busbee. Neal then stated that he 
owed other parties beside Briggs & Co. $18,000, and asked Briggs to 
make further advances to him. This Briggs was willing to do, if he 
were secured. Neal could not secure him, and, under the advice 
of Mr. Busbee, he turned over the whole mortgaged property to 
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Briggs. Then în a few days he made the assîgnment above spoken 
of, and in it he stated his debt to Briggs to be $8,350. Very shortly 
thereaftér the suit was brought in CSrteret county. The burden of 
the complaint is that out of the lumber shipped to him by Neal, and 
that turned over to him, Briggs had received full satisfaction for ail 
sums advanced by him to Neal. Under the prayer of the complaint 
an injunction was issued against Briggs & Co. restraining them 
from operating the mill, and the assignées in the assignment were 
made receivers. The injunction was continued, and the receivers 
were confirmed in the fédéral court. After défendant appeared in the 
court below, he moved to dismiss the bill on a ground to be stated 
hereafter. This being refused, he answered, denying ail the main 
allégations of the bill, and insisting that the debt and advances were 
not paid. Upon hearing the bill and answer, the court referred the 
cause to the deputy clerk of his court, as spécial master. This is 
made a ground of exception, and will be discussed hereafter. The 
court also allowed the testimony to be taken and the références to 
be held at New Berne, instead of at Elizabeth City, where the court 
was then sitting. This also is one of the grounds of exception to be 
discussed hereafter. The master held références, took the account 
between the parties, examined witnesses, and made a report giving 
his findings of fact and stating his conclusions of law. There is 
nothing in the record showing that the parties consented to refer the 
case to the master to hear and décide the issues. So the report was 
created as merely advisory to the court, to be accepted and acted on, 
or to be disregarded, according to the judgment of the judge. The 
master found, as a conclusion of law from his facts, that the défend- 
ant was indebted to the plaintifï Neal, after giving him ail prpper 
crédits, in the sum of $5,108.15. To the findings of the master, ex- 
ceptions were taken. At the hearing, the court sustained the master. 
An appeal was allowed, and the case is hère on seven assignments of 
errer. 

In this connection the sélection of the deputy clerk as spécial mas- 
ter is objected to. It is a bad practice to appoint clerks or their 
deputies spécial masters. It is forbidden by the act of Congress 
of March 3, 1879 (20 Stat. 415 [U. S. Comp. St. 1901, p. 591]), ex- 
cept when the judge shall détermine that spécial reason exists tlaere- 
for, to be assigned in the order of appointment. In the présent case 
his honor assigns in his opinion a spécial reason for the appointment. 
Its omission in the order must hâve been an inadvertence, This is 
not réversible error. 

I. The first assignment of error is that the appointment of receivers 
and of a spécial master, at the first présentation of the bill in the 
court below, was prématuré, there being no proof in the record 
making their appointment necessary or proper, and no proof of com- 
plainants' claim, and no notice given to défendant or his counsel. 
The appointment of a receiver is a matter within the discrétion of 
the court, and will not be reviewed unless there be a gross abuse 
of the discrétion. Bâtes, Fed. Proc. § 582. We see no abuse of it 
hère. The bill presented a case in which it was absolutely neces- 
sary to take an account. This being so, a référence was also neces- 
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sary. The practice to refer such a matter to a master is invariable. 
Field V. Holland, 6 Cranch, 8, 3 L. Ed. 136; Dubourg de St. Co- 
lombe's Heirs v. U. S., 7 Pet. 625, 8 L. Ed. 807. 

2. The second assignment of error is hardly in compliance with 
the twenty-first rule of the Suprême Court and the eleventh rule of 
this court. It embraces five distinct grounds of error. Thèse ruies 
require that the assignments of error shall set out separately and par- 
ticularly each error asserted and intended to be urged. This second 
assignment charges error in the court in overruHng defendant's mo- 
tion to dismiss the bill on the ground that it was vague, uncertain, 
and indefinite. We see no error in the action of the court. This 
assignment also charges as error that the court did not dismiss the 
bill, in that it did not state facts sufïxcient to constitute a cause of 
action. A motion of this kind belongs to code pleading. It has no 
place in equity practice. If the motion had been to dismiss the bill 
for want of equity, it opuld not hâve been granted, because the bill 
prayed an account, whîch is a ground of equity jurisdiction. This 
assignment also objects to the bill because it was signed by Neal 
alone, and he had already parted, by assignment, with ail his interest 
in the property. The twenfy-fourth rule in equity requires a bill to 
be signed by the counsel, for reasons stated in the rule. This bill 
is signed by ail the counsel for ail parties complainant. Neial only 
vérifies the bill, the facts stated therein being practically within his 
knowledge. This assignment also allèges as error that no bond was 
required in granting the injunction. This is a matter within the 
discrétion of the judge granting the injunction. Meyers v. Block, 
120 U. S. ao6, 7 Sup. Ct. 525, 30 L. Ed. 642; Russell v. Farley, 105 
U. S. 433, 26 L. Ed. 1060. 

The fourth assignment of error brings up the merits of the con- 
troversy. The Suprême Court of the United States and this court 
hâve frequently announced that the concurrence of the court below 
in the findings of fact of a master hâve great weight, and will be 
generally followed in the Appellate Court. But although this is the 
gênerai rule, still the Appellate Court may, and indeed should, exam- 
ine the record and corne to its own conclusion. The case before 
us is one requiring this course. 

When Neal, after doing business with George S. Briggs & Co., 
under the contraçt, from March to September, had an interview with 
Briggs, in which he was assisted by his attorney, Mr. Busbee, he 
stated that he was indebted to Briggs & Co. about $8,000. The 
master in his report finds as a fact that, instead of being a debtor, 
Neal was a creditor, of George S. Briggs & Co. in the sum of $5,- 
108.15, growing out of a volume of business, in ail $21,683.47. This 
resuit is sufficiently starthng to induce an examination of the testi- 
mony. Briggs & Co. and Neal were business men of expérience. 
They were dealing with each other under a written contraçt. By that 
contraçt Neal eut, manufactured, and prepared lumber for market, 
shipping it under orders from Briggs & Co. Thèse orders specified 
the character of the lumber and the price. And in nearly every 
instance of shipment the order stated the price at which the lumber 
sold. This mode of doing business was kept up from March to Sep- 
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tember. During that whole period Neal made no complaint or ob- 
jection whatever to the dealings of Briggs & Co. Even when he 
failed, and was compelled to stop, he called on Briggs & Co. to aid 
him, and, failing to get such assistance, he fulfilled his contract, turn- 
ing over the mortgaged property to Briggs & Co. He did this, forti- 
fied and aided by the advice of able counsel. It goes without saying 
that had Neal at that time communicated to Mr. Busbee any sus- 
picion of bad faith on the part of Briggs & Co., any reason to sup- 
pose that, so far from being a creditor of Neal, Briggs & Co. owed 
him money, were accountable to him for a course of fraudulent deal- 
ing, this learned and faithful lawyer would hâve been the first to call 
a hait and to defy any action on the part of Briggs & Co. The 
conclusion is irrésistible that at that time Neal was satisfied that 
the claim of Briggs & Co. upon him for advances and commissions, 
to the extent of some $8,000 and upward, was just and reasonable, 
and that he so instructed Mr. Busbee. After Neal made his as- 
signment he began to challenge the account of Briggs & Co., and to 
seek to surcharge and falsify it. His testimony to this end consists 
for the most part of conjecture, of what he heard from others, and 
of the resuit of other sales of lumber. It must be borne in mind 
that Neal charges a skillfully wrought scheme of fraud, carried on in 
many transactions. His indictment against Briggs & Co. is that 
they obtained control of his lumber, and systematically sold it at 
one set of prices and accounted to him for another. Fraud never is 
presumed. He who charges it must take the burden of proving it. 
And the proof must be of such a character as to rebut the presump- 
tion that in the ordinary transaction of business men generally act 
fairly. A discussion of the testimony in détail is not necessary. We 
hâve carefuUy examined it, and the great prépondérance of the évi- 
dence sustains the correctness of the account of Briggs & Co. Neal, 
pursuing the terms of the mortgage, surrendered possession of the 
mortgaged property to Briggs & Co., the mortgagees. They re- 
mained in, possession some weeks, and were removed by the receivers 
under order of court. Among the property mortgaged were the tugs 
Nellie and Moore, as well as the mill and the timber on the land. 
Briggs & Co. operated the mill, eut timber, and used the tugs. Thèse 
tugs had been purchased for and were used in the opérations of the 
mill. The spécial master found that Briggs & Co. were chargeable 
with the rent of the mill, and the rent of the tugs whilst in posses- 
sion, and also for the timber used by them. 

A mortgagee put into possession of a going concern, under the 
opération of the mortgage, goes in as a quasi trustée or bailiff for 
the mortgagor. Jones Mortg. § 11 16. He takes the business as he 
fînds it, and conducts it to the best àdvantage. His duty in posses- 
sion is that of ^n ordinarily prudent owner, and his liability is for 
négligence in failing to make the property as productive as it might 
be in the hands of a reasonably careful and prudent owner. Kiewert 
Co. V. Juneau, 24 C. C. A. 297, 78 Fed. 708 ; Schaefifer v. Chambers, 
6 N. J. Eq. 548, 47 Am. Dec. 211. Out of the proceeds he pays ail 
necessary current expenses, reimburses himself for ail sums paid 
in taxes and necessary repairs. Jones, Mortg., supra ; 4 Kent, Comm. 
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(i4th Ed.) Io6. And he applies the net results toward the debt due 
to him. Of course, he has the right to use the mortgaged plant for 
this pui-pose. He îs in no sensé thô tenant of the mortgagor, and 
as to the personalty mortgaged he is the owner. This being so, 
Briggs & Co. are not chargeable with rent either of the mill or of 
the tugs. Even if they were, this rent would be a part of the 
expenses of the business, payable out of the gross proceeds. The 
master erred, therefore, in charging Briggs & Co. with thèse rents. 
With regard to the timber eut and used, Briggs & Co. hâve accounted 
for this in the report of the opérations of the mill, and cannot be 
charged with it separately. The account of Briggs & Co. is subject 
to a déduction of ail acceptances charged in it which hâve not been 
paid by them. In this respect the conclusions of the master are cor- 
rect. 

The decree of the Circuit Court is reversed, and the case remanded 
to that court, with instructions to state the account between Neal 
and Briggs & Co., allowing as crédit to the latter the amount of his 
account — $8,210.16— and such demurrage as Briggs & Co. were com- 
pelled to pay by reason of default of Neal, and charging against said 
account any acceptances of Neal's drafts unpaid by Briggs & Co., 
as also the profit realized by Briggs & Co., after taking possession 
of the mil! and plant, deducting ail necessary expenses for drying 
and handling and manufacturing the lumber on hand when the pos- 
session was taken by Briggs & Co. of the mill and plant, and for nec- 
essary repairs. 

Reversed. 



SMITH et aL v. OOOPBR et al 

(Circuit Court of Appeals, Flfth Circuit February 24, 1903.) 

No. 1,208. 

L îNVQj,uNTAKY Bankruptct— Attornbys FOU Crkditors— Fbbs— Allowancb. 
Petltloners' were attorneys for credltors In Involuntary bankruptcy pro- 
ceedings, and obtalned an order adjudglng the debtor a bankrupt. A 
recelver In Insolvency having been appolnted in the state court, Injunc- 
tlon proceedlngs were brought by such attorneys to compel the recelver 
to tum over the property to the trustée In bankruptcy. This proceedlng 
was contested, and such attorneys followed a decree in thelr favor to the 
Circuit Court of Appeals, where the decree was reversed. Thereupon the 
attorneys applled to the United States Suprême Court for certiorarl to 
review the decree of the Court of Appeals, whlch application was refused; 
whereupon, pending an application to the state courts for an order re- 
qulring the recelver to surrender the assets, a conipromlse was effected, 
by whlch $2,500 was pald by the recelver to the trustée, which was ail 
the money the trustée reeelved from the estate. On an application for the 
allowance of attorney's fées, a master allowed the sum of $1,000, which 
was not objected to by any of the credltors of the estate. BeM, that the 
Judgment of the district court In reduciug such fées to 10 per cent, of the 
amount remaining In the hands of the trustée, after paymént of dôsts and 
expenses, wtiich amounted to $196.68, should be amended, and a fee of 
$1,000 allowed. 

Appeal from and Pétition for Revision of Proceedings in the Dis- 
trict Court of the United States for the Southern District of Georgia, 
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John R. L. Smith and J, T. HIll filed In the court below In Re Maçon Sash, 
Door & Lumber Company, Bankrupt, their application for payment out of the 
bankrupt estate of their fées as attorneys for the petitioning creditors, and 
for services rendered under employment of authorlty of the court to the re- 
ceiver and trustée in said bankruptcy matter. The court referred the appli- 
cation to a spécial master, wlth directions to "talce testlmony and report 
• * * the approximate amount of compensation whlch should be allowed 
to petltloners." The spécial master, after due notice to the trustée and at- 
torneys for the bankrupt and ail creditors, proceeded to take testimony. No 
évidence was oflCered except that for petltionérs, which consisted of testlmony 
by one of them as to the services performed by them, and the testimony of 
two attorneys, who testifled that they vcere engaged on the opposite side of 
the lltigation, and weU knew the services rendered, and the value thereof, 
and that such value was $1,500 to $1,750. There was no conflict of évidence, 
nor was there anything in the record tendlng to discrédit the witnesses for 
petitloners. The spécial master flled a report, to which was attached the 
évidence taken before hlm. This report contalned a flnding at length of the 
services rendered by petitioners and the propriety thereof, and concluded that 
if petitioners had been successful in their efforts "it would hâve been but 
proper that they should reçoive f ull and complète value for their services. 
But while recognlzing that the value of their services must exceed any 
amount which can now be allowed them; considering that but slxteen hundred 
dollars approximately, outside of costs flxed by law and their expenses to 
be reimbursed, is now on hand for ail compensation; and considering that, 
though costs of the bankruptcy court must necessarily bave priority, It Is but 
just that claims of creditors should not be whoUy overlooked and dlsregarded, 
as must be were greater compensation allowed — I flnd that petltloners are en- 
titled to $1,000, $T00 to both as attorneys for petitioning creditors, and $300 
for petitioner Smith for services to the receiver, trustée, and marshal." On 
flllng this report, on September 5, 1902, the trustée and attorneys for the 
bankrupt and ail creditors entered an acknowledgment of notice of the re- 
port, and a consent that the same might be passed upon by the court f orth- 
with. There were no exceptions flled to the master's report, nor had any one 
ever made any objection or résistance whatever to petitioners' claims. 

The court delivered an opinion as foUows: "The court is always very 
glad, Indeed, to allow counsel in ail proper cases fées which adequately com- 
pensate them for the skill and ability with which thehr professional services 
are rendered. Bsthnated upon this basls, the compensation of Mr. Smith In 
this case would be very large. There are, however, a good many considéra- 
tions which must influence the court In fixing the fées of the attorneys. Since 
the enactment of the bankruptcy law we hâve habltually Sxeâ the fées, not 
only of counsel, but of receivers, référées, and others, upon an economical 
scale. In fact, from the beglnning the court has been pretty regularly as- 
salled wlth complalnts that such allowances for compensation hâve not been 
sufBciently large. Perhaps thèse complalnts were at times justifiable. We 
bave, however, felt that it was due the parties and due the law that there 
should be an economical administration of bankrupts' estâtes. Now, in this 
case, application Is for a fee of over fifty per cent, of the amount in the 
hands of the trustée. This is only about $2,000, and yet two attorneys bave 
testifîed that it should be subjected to a charge of $1,500 counsel fées. The 
master allows over flfty per cent, of the actual amount of the recovery. I 
do not thlnk It is proper for court to make any such allowance. While 
doubtless the services of counsel were worth the amount allowed, if con- 
sldered with sole regard to the sklU and learnlng displayed, yet the court 
must bave in considération the amount which was secured by those services 
for the gênerai creditors. It is one of those cases in which counsel take a 
certain "degree of chance. Had they been successful they would, without 
doubt, bave recelved a considérable enlargement of the compensation which 
the court wlll allow; but they were unsuccessful. The effort to defeat the 
bankruptcy law was successful. I cannot, therefore, regard myself as at 
liberty to conslder solely the services of counsel for petitioning creditors. AU 
I can allow is 10 per cent, upon the amount in the hands of the trustée; that 
Is, about two hundred dollars. It wlll be so ordered" — and thereupon entered 
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a Jnflgment flxlngr ^jetitlonëré' fées fof ail services at Çloè.iéS, belng 10 per cent. 
of the àniotint rtifiainlng' on hand after paylng other costs and expenses. 

Jno. R.: L. Smith, for petitioners. 

Before FARDEE and SHELB Y, Circuit Judges. 

FARDEE, Circuit Judge (after stating the facts as above). In con- 
siderjng'âh àppeal frotn th,^ allowance of attoriley's fee in a case of in- 
voluiitary bankruptçy, the Circuit Court of Appeals for the Seveath 
Circuit (In re Curtis et ai., 41 C. C. A. 61, 100 Fed. 785, 786), said: 

"In the adininlstratlon of an estate in bankruptçy the law permlts the al- 
lowanee of 'one reasofiaWe attorney's fee for the professional service actually 
réôdered * • • to the petitioning creditors In involuntary cases.' 30 Stat. 
c. 541, § 6ibi subd. 3 [U. S. Gomp. St. 1901, p. 3447]. The act grants an appeal 
to this court ftom an order of the district court sitting In bankruptçy allowing 
or rejectlng any claim exceeding $500 against the bankrupt estate. 30 Stat. 
c. 541* § 25a, subd. 3 [U. S. Comp. St 1901, p. 3432]. ThIs clearly lodges in 
thë appellate cotart the right to revlëw the allowance of any su eh claim. 
The attornëy for the petitioning creditors is entltled to thIs reasonable fee as 
of right. Its allowance or dlsallowance la not mafter of discrétion. So, aiso, 
the amount to be ailowed does nôt rest in mère discrétion. The amount 
must m ail cases be reasonable, to be determlned upon évidence of the service 
performed and of Its value^ and, In the absence of évidence of Its value, by 
the' Court from knowledge or its worth. The amount to be allowed rests In 
légal Judgment and Judidaï; discrétion, but not In unrestrained discrétion, and 
that judgment and Jufiielal discrétion are subject to révîew. We are loatli 
to disturb a flUdlng upon à question of this character, unless fully persuaded 
that the Judgment of the coUrt was foUnded In misconception of the ground 
upon virhleh the allowance should be based, or, if proceeding upon correct 
grounds, that the amount allowed was largely excessive or greatly inadéquate. 
The question Is one of delicacy, but the duty of review may not be put aside. 
It becomes Us, therefore, to ftiqnire with respect to the matter In band con- 
cernlng the character and value of the service rendered, and of the grounds 
upon whlch the allowance Was predicated. The éléments which enter into 
and should controljudgméint ripon the value of professional services we think 
to be thèse: The nature of thè service, the time necessarily employed there- 
In, the amount Involved, the responslbility assumed, and the resuit obtained." 

In this view of the law, both as to the right of appeal and the dé- 
termination of the amount of a reasonable fee for services actually 
rendered in involuntary bankruptçy, we fully concur. 

, The nature of the seryices rendered by appellants herein, the time 
employed, the amount involved, the responslbility assumed, and the 
resuit obtained are undisputed, and are found by the master as follows: 

"As appears from thelr pétition, and frorn the statement of Mr. John R. 
II. Smith, on November 17, 1900, John R. L. Smith and J. T. Hill, representlng 
certain petitioning creditors, flléd in the District Court a pétition praying that 
the Maçon Sash, Door & Lumber Company might be adjudged a bankrupt. 
Previous to that time the Eschange Bank of Maçon had Instituted in the 
superior court a proceeding, under whlch a recelver had been appointed, who 
had taken possession of the assets of the Company. In order to prevent the 
aoministration of thèse assets for the beneflt of the Exchange Bank on mort- 
gaies which it held, under the biïl In the superior court thi^ bankrupjcy pro- 
ceecing was Instituted by Mr. Smith and Mr. Hill for the beneflt of the un- 
secu 'ed creditors, with the purpose of procUring an adjudication, and gettlng 
the iroperty and mortgages then in the superior court withln the Jurtsdiction 
of th« bankruptçy court. This pétition having been assigned for hearing on 
November 25, 1901, in thè meantimè, having reason to belleve that the parties 
In tbt! superior court wcre intending to proceed with tlie case in that coUrt, 
and 'ûave the property sold and admiiilstered while the proceedings in bank- 
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ruptcy were pendlng, they flled a blll on behalf of petltlonlng credltors, 
praylng that the plalntiffs In the state court be enjotoed from further prose- 
cutlng their suit or procurjng a sale of the property, and Buch Injunctlon was 
accordingly granted by the bankruptcy court. Afterwards, havlng ascertained 
that the state court recelver was proceedlng to sell certain parts of the prop- 
erty, they filed another bill In the bankruptcy court, praylng that the recelver 
be enjoined from the alleged contemplated aets; whereupon thls court entered 
an order enjolnlng the said recelver as prayed for. On November 25, 1901, 
the pétition for adjudicatlojn came on for a hearlng before the court, and, at- 
torneys for the bankrupt havlng filed an answer and' a demand for jury trial, 
considérable tlme and labor seems to bave been expended by the petitioners, 
In their préparation for thls trial, in examinlng the lave and authorlties bear- 
Ing upon the Issues involved, and especlally in securlng évidence to prove the 
fact of Insolvency. Thls labor seems to bave been performed by them before 
their knoveledge of the withdravral of the answer and demand filed by the 
company's attorneys, whlch was subsequently done, and the Company con- 
sented to be adjudged a bankrupt, as prayed for. After such adjudication, 
on the 26th day of November, attorneys for petltlonlng creditors flled another 
blll In equity in aid of the bankruptcy proceedlng, wherein they set forth the 
proceedings In the superlor court, and alleged that such proceedings in the 
state court were vold for want of jurisdiction In that court to entertain in- 
solvency proceedings, and prayed that the mortgages of the Exchange Bank, 
upon which thèse proceedings were predicated, mlght be set aside; the said 
judgments controUed for the beneflt of the gênerai bankrupt estate; the said 
bank requlred to account for préférences received; that the parties and re- 
celver In the state court be perpetually enjoined from proceedlng with the 
administration of the assets; and that the said bankrupt court should take 
possession of ail the assets and effects of said bankrupt for administration 
In thls court. Upon this blll thls court entered an order enjolnlng the parties 
and recelver in the superlor court, and Issued a warrant to the marsbal re- 
quiring hlm to seize and take possession of the assets and effects of the 
bankrupt. Thls blll seems to bave formed the basls of the more extended 
and universal part of the services rendered by the petitioners, and marks the 
second stage of the Utigatlon — the effort to secure possession of the asaets 
from the recelver of the state court, and to transfer them into the hands of 
the bankruptcy court The recelver of the superlor court, upon demand of 
the marshal, havlng refused to surrender the assets and effects of the bank- 
rupt in his custody, and the marslial havlng reported such refusai of the 
court, attorneys for petitionlng creditors filed a pétition recitlng the aforesaid 
facts, and praylng a rule against the recelver, requiring hlm to show cause 
why he should not surrender such assets and effects, or, in default thereof. be 
punished as for contempt. To this Mr. Carllng filed an answer, contendlng, In 
subistance, that, the superlor court having jurisdiction In the premlses, the 
bankruptcy court dld not hâve jurisdiction or authorlty to wrest the prop- 
erty from the offlcers of that court under prlnclples of comity between the 
two courts. Upon this great labor and care seems to hâve been expended by 
petitioners In preparing for the hearlng of a case, whlch Involved questions 
of tremendous Importance. On December 6, 1901, your honor, after hearlng 
argument, delivered an opinion sustainlng the main contention of the petition- 
ers, and passed an order peremptorily directing the recelver to surrender the 
assets to the marshal; which the receiver still declinlng to do, the court 
ordered him to be attached and imprisoned for contempt, untll he should purge 
himself of such contempt by the surrender of the assets, but dlrected a sus- 
pension of such order for 10 days, to allow hls counsel tlme to make applica- 
tion for review to the Circuit Court of Appeals. And such pétition having 
been file'd by hls attorneys, and made retumable on January 7, 1902, at New 
Orléans, the case came on for argument on that day. Wlth the judgment 
and décision of the honorable District Court In their favor, It was wholly 
necessary and proper that counsel for rospondents should proceed further in 
that court, wherein the judgment and décision of the District Court was 
Bought to be reversed. The entire time preceding the hearlng at New Orléans 
seems to bave been devoted by petitioners to work on thls case, and In Its 
préparation the more arduous part of their services were expended. A brlef 
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Tf as priêps*gà by 'tBem' top ' th« àppellêes, àhd éomprlsêd 39 prititea pages. Mr. 
Hfll'aùd Mr. Smith tXrtHwèiït to New- 0«eans. After arguïûent, whlch con- 
BÙtneâ a day aad part of- another dàyi lll thé Circuit Ootirt, another supple- 
mental bWef waé flled by tliem, «ôÉtaWflng 17 printed pages. Afterwards, 
upon rèvetsal of tlle décision of the District Court, 'Inasmuch as two courts 
had declded differently on 'thé question," and the Circuit Court seemed to rule 
with them «in the propositions of la^w^ fôr whieh they contended, 'but slmply 
refused to admit tfiç conclusion' which attorney s for petitloning creditors 
thought necessary to foUow from tfiose.prlnclples, they 'deemed it necessary 
and proper to carry the case to the Suprême Court of the United States.' 
In thls eflfort to secure the grantlng of certiorarl by that court, a pétition of 
29 printed pages was prepared, 'to see to the proper flling of the pétition 
and brlef, to arrange for printlng thém, and see that the case was properly 
entered on the dociiet for présentation to the court'; the second, 'to présent 
the application and brlef s to the court, the rules requlring that they should 
be presented m open court, at the motion hour, on motion.' Preparlng this 
pétition for certiorarl requlred considérable thought and Investigation on the 
part of petltloners. After taking this application under advlsement, the Su- 
prême Court, not bélng bound to grant a writ of certiorarl, entered an order 
decllnlng to grant the writ. Afterwards, It belng Indlcated by the Circuit 
Court of Appeals as the proper procédure, counsel for petitloning creditors 
.flled a pétition In this court, praylng that a recelver bè appolnted, and directed 
to make application to the superlor court for an prder requlring its recelver 
to Burrender theassets and effects In hls possession. And John R. Cooper 
Uavlng been appOinted recelver by your honor, and authorized to make such 
application, and afterwards, In hls capacity as trustée, duly made such appli- 
cation to that Court. But, pendlng this application of thé trustée, the superlor 
court having' autborlzod Its recelver to propose a compromise of the contro- 
versy as to the possession bf assets and effects, and such ofter having been 
made by T. J. Ciàrllng, its recelver, to the sald John R. Cooper, trustée, and 
the sald trustée having been authorized and directed by your honor to accept 
such compromise, the case was thereupon compromlsèd by the payment of 
the sald Carllng Into the hands of the trustée of $2,500, In fuil settlement of 
dll clahns and dcmands of the sald trustée agalnst the ptoperty and assets in 
the hands of the sald Carllng, rèceivet." 

It thus appears that the services for which compensation is claimed 
were actually rendered in the bankruptcy court, in this court, and in 
the Suprême Court of the United States ; that they were meritorious, 
and so far successful that ail the funds brought into the bankruptcy 
and in the hands of the court for distribution were thereby obtained. 

The section of the bankruptcy act of 1898 [U. S. Comp. St. 1901, 
p, 3447] authorizing and requiring the payment of such fées as claimed 
herein is headed "Debts which hâve Priority," and clause "b" provides 
"that such fee shall be paid as a part of the costs of administration, 
and before wages due workmen, etc. By the uncontradicted testi- 
mony of two compétent witnesses, the services were shown to be 
.worth at least $1,500. The master found, in considération of this 
évidence and for other reasôns considered valuable by him, that the 
petitioners were entitled to thé sum of $1,000. .In considering the 
master's report, the learned judge seems to concède that for the 
services actually rendered the amount allowed by the maSter was 
not in excess of a reasonable fee, but, for considérations of economy 
and the necessity of preserving a good portion of the fund recovered 
for the benefit of creditors, he considered it proper to reduce the 
amount recommended by the master, and allow only a small percen- 
tage, not of the amount actually recovered, but upon the amount left 
in the hands of the trustée after paying certain of the costs. While 
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we agrée with the learned judge of the bankruptcy court that to aid 
the parties and under the law there should be an economical admin- 
istration of the bankrupt's estate, we are unable to concur with him 
in his reasons for reducing the fee to be allowed appellants in this case. 

When we consider that the professional services of the appellants 
were continuons, arduous, running through courts in Maçon, New 
Orléans, and Washington City, and that without such services there 
would be no funds at ail in the hands of the court to distribute ; that 
under the statute appellants are allowed the payment of a reason- 
able fee as a prior claim; that the amount reported by the master 
as a reasonable fee was supported by the évidence,, and was apparently 
agreed to by ail the parties in interest, as appears by the submis- 
sion of the master's report without objection — we are of opinion that 
the amount so fixed by the master should be allowed. 

It is therefore ordered and adjudged that the decree appealed from 
be amended so as to provide that the amount allowed J. T. Hill and 
John R. ly. Smith for ail the services rendered by them as attorneys 
in the matter of the Maçon Sash, Door & L,umber Company, bank- 
rupt, be fixed at the sum of $i,ooo, and as amended that said decree be 
affirmed. The costs of this appeal, including costs of the transcript 
and printing, to be paid by John R. Cooper, trustée. 

The pétition to revise proceedings is dismissed, at the costs of the 
petitioners. 



In re PAKMELEB LEBRART. 
(Carcnlt Court of Appeals, SeventU Circuit. January 6, 1903.) 
Nos. 932, 933. 
L BANKRUPTCT— LiBBAKT COEPOBATION— Imvoldntabt Bankrdpt. 

A library corporation, not engaged in manufacturing, trading, publlsh- 
Ing, printing, or any mercantile pursuit, but the business of wliicli is 
merely to clrculate aud loan Its books through the state to subscribers 
and members paying a certain sum monthly to the library, cannot be ad- 
judged an involuntary banlirupt, under Bankr. Act, § 4b [Ù. S. Comp. St. 
1901, p. 3423], providing that a corporation engaged in manufacturing, 
trading, printing, publisliing, or mercantile pursuits may be adjudged an 
Involuntary baukrupt. 

Appeals from the District Court of the United States for the 
Northern District of Illinois. 
In Bankruptcy. 

Frederick A. Brovra, for appellant 
S. S. Gregory, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

PER CURIAM. The Parmelee Library, a .corporation of the 
State of Illinois, engaged principally in the business of carrying on 
a circulàting library throughout that state, loaning its books to its 

T 1. What persons are subject to bankruptcy law, see note to Mattoon Nat. 
Bank T. First Nat Banlt, 42 C. 0. A 4. 
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âtàbscHbers and members who pay a certain sum of money by the 
nu>nth or year to become raembers of or subscribers to its library, 
but which had not otherwise been engaged in either manufacturing, 
trading, publishing, printing> or mercantile pursuits, was, on the 20th 
day of August, 1902, upon pétition of certain of its creditors, adjudged 
a bankrupt by the court below; from which adjudication the bank- 
rupt, and also A. C. McClurg & Co., one of its creditors, appeal. 
t The question presented îs whether the corporation is such a one 
as is comprehended within the terms of the bankruptcy act (30 Stat. 
c. 541, § 4b [U. S. Comp. St. 1901, p. 3423]), which provides that 
a corporation "engaged principally in manufacturing, trading, print- 
ing, publishing or mercantile pursuits" may be adjudged an invol- 
untary bankrupt. The mattér is ruled by our décision in the case 
of In re The Surety, Guarahtee & Trust Company, 121 Fed. 73, 
announced at this term. In 'addition to the authorities referred to in 
the opinion in that case, we may call attention to the following : In 
re Oriental Soc. (D. C.) 104 Fed. 975 ; In re Mutual Mercantile 
Agency (D. C.) m Fed. 152; In re Philadelphia & L. Transp. Co. 
(D. C.) 1Ï4 Fed. 403; In re Tontine Surety Co. of New Jersey (D. 
C.) 116 Fed.' 401; In re Whste Star Laundry Co. (D. C.) 117 Fed. 
570. We are content to adhéré tO our ruling in the case referred to. 
The dccfee of involuntâry bankruptcy is reversed, and the causes 
are remanded to the court below, with a direction in each case to 
set aside the adjudication and to dismiss the pétition. 



O'NBIL y,, UIJITBD STATES. 

(Circuit Court of Appeals, Seventh Circuit. January 6, 1903.) 

No. 920, 

1. U«B OF Maim to DffiFHAun-r-IiîDicTMBrfT— Eviubncb. 

An tadlctment unaer Bev. St |, 6480 [U. S. Gomp. St 1901, p. 3696], 
cbarged tliàt \ défendant, baylng deyised a scheme to def raud certain 
personB u^med,; pursuant theretq, by means of letters sent through the 
mail, Induqed Bucli persons tp Bênd.bim money for the supposed purpose, 
In each Instance, of redeemlng a ring from pawn; that he obtaihed 
such sums of money, and converted the same to his own use, "without 
fumlshlng' to iftny df those , perwns any >ing at alJ equal in value to 
any of the sums so sent and paid to him for the purpose aforesald." 
Heli, that the gist of the f raud charged was thé ohtaining of such 
money without fumlshing to the persons sending it rings équivalent in 
value, and that a conviction cquld T^ot be sustained upon évidence which 
showed that in ail cases the retail price of the ring sent In return waa 
equal to the money forwarded. 

In Ërror tb the District Court of the United States for th^ North- 
ern Divisioijt ,pf the Northern ; District of Illinois. 

, At the Decembér Têrro, 1901, of :the TJnlted States District Gpurt, the plain- 
tlff in error was- tried for, and cényicted of, a violation of section 5480 of 
the Kevlsed âtalfttes [U. S; Ôbmp; St 1901, p. 8896]. 

Tl. NomÀàlIablè matter i<elatiâg to tràuds and counterfeitlng, see note to 
Timmins v. U. S.. 30 C. 0. A. 86. i ^ ■ - ■ 
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The indlctment on wMch he was convlcted charged hlm wlth bavlng 
devised a scbeme and artifice, to defraud certain persons therein named, "by 
pretending to each of tbose persons, by and tbrougb correspondence, under 
some flctitious name, to be a lady friend of such person, wbo bad pawued 
ber diamond ring, and was unable to redeem tbe same, and preferred givlng 
sucb person tbe opportunlty of redeemlng tbe same, for bis own beneflt to 
forfeiting It to pawn-brokers, and by sending to such person, along witb sucb 
correspondence, a fictltlous and pretended pawn ticket, showing tbe pledgiug 
of a diamond ring wltb the 'Central Agency Cblcago Pawn Brolsers, Balti- 
more Building, 21 Quincy Street,' and by this means Inducing tbe sald 
persons, respectively, to send and pay tbeir money to blm, tbe said Thomas 
h. O'Neil, under the sald name and désignation of the Central Agency Chi- 
cago Pawn Brokers at No. 21 Quincy Street In Cblcago aforesaid for re- 
deemlng from pawn, rings of great value, upon payment of sums less tban 
tbeir respective values, and by converting to bis own use sucb sums of 
money as sbould be so sent and pald to blm tbe sald O'Neil, witbout fur- 
nlsbing to any of tbose persons any ring at ail equal in value to any of tbe 
sums so sent and pald to blm for tbe purpose aforesaid." 

Tbe indlctment then cbarged in apt language, tbat tbe scbeme above set 
fortb to defraud was eflected by opening correspondence wltb certain per- 
sons therein named; and sets out at large tbe letters deposlted in the Post 
Office by tbe plaintiff in error. 

At the conclusion of tbe testlmony, tbe plaintiff In error asked the Court 
to instruct the jury to find him not guilty. This request was refused, ànd 
to Its refusai tbe plaintlfC in error then and tbere excepted. The jury bav- 
lng rendered a verdict of guilty, judgment was entered thereon, and from 
tbls judgment tbe wrlt of error Is prosecuted. 

The furtber facts are stated in tbe opinion of tbe Court. 

Thomas L. O'Neil, in pro. per. 
S. H. Bethea, U. S. Dist. Atty. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge, after the foregoing statement of facts, 
delivered the opinion of the Court: 

The record does not disclose that any person to whom the letters 
were sent, redeemed any of the rings on account of any sentiment 
connected with the ring, or on account of any sentiment connected 
with the person who was supposed to hâve pawned it. It is possible 
that the récipients of the letters may, under misapprehension of the 
identity of the writer, hâve supposed the writer to hâve been some 
past time friend in trouble; but no spécifie proof of that kind was 
offered, nor does the indictment charge that such was the eontroUing 
motive, either ûf plaintifï in error in sending the letters, or of the 
persons receiving the letters in sending their money. 

The record does not disclose that any of the rings, received in 
return for the monèy forwarded, was worth less than the money 
forwarded. Indeed, it is admitted, by counsel for the government, 
that the retail price of the rings was in ail cases equal to the money 
forwarded. There is therefore, no spécifie proof in the record, that 
the plaintifï in error intended to obtain from the parties addressed 
the sums of money named, without furnishing to such persons, rings 
equal in value to the sums so sent. But this is the gist of the fraud 
charged in the scheme set forth in the indictment, and, the proof fail- 
ing, the charge must fail. 

It is insisted, however, that at common law and in civil and équi- 
table cases, it is fraud to obtain money or property, by any false rep- 
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resentation of fact; and from this it îs argued, that irrespective of 
whethèl- the rings were worth the sums sent, or not, the impression 
created, on account of their being in pawn, that they were worth 
much more, was a false représentation of fact upon which an indict- 
ment could be basèd. 

The question thus mooted would be interesting, if it were fairly in- 
volved in the case. But it is not. The indictment makes no charge 
of fraud in that respect. The plaintifif in error could not be put on 
trial for a fraud not set forth in the indictment. 

It appearing therèfore, that the défendant has been convicted with- 
out proof of any scheme with which he is charged in the indictment, 
the judgment of the District Court must be reversed, and a new trial 
granted. 



WESTERN DRBDGING & IMPBOVEMBNT CO. v. HELDMAIBR 

(Circuit C!ourt of Appeals, Seventh Circuit January 21, 1903.) 

No. 808. 

1. KEôiitOENOB— Action for Damages— Questions for Jurt. 

In an action to recoter fOr damage alleged to hâve been sustalned by 
plaIntI£E by reason of tbe breaklng of a temporary dam constructed by 
défendant, évidence as to cause of the damage and upon the question of 
defendant's négligence and plalntlfTs contrlbutory négligence held such 
as to regulre the submission of such questions to the Jury. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois, 

John M. Duffy and Wm. Thompson, for plaintifif. 
Ira C. Wood, for défendant. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge. Plaintifif in error is a corporation or- 
ganized under the laws of Indiana, and défendants in error are citi- 
zens of the state of Illinois. Both were at the time of the happening 
of the events out of which the action in the Circuit Court grew, con- 
tractors on the drainage canal in the Sanitary District of Chicago. 
The action was brought to recover damages resulting from the break- 
ing of a dam, constructed by and upon the work of the défendant in 
error, whereby the work being performed by the plaintifif in error was 
overflown and submerged ; the averment being that the dam had been 
negligently and unskillfuUy constructed, and of not suflficient strength 
to resist the pressure of water against it. Négligence was denied by 
défendant in error, and contributory négligence charged upon the 
plaintifif in error. 

The case was tried to a jury, but at the conclusion of the évidence, 
on motion of défendant in error, the jury was instructed to return a 
verdict for the défendant, and upûn this verdict was entered the judg- 
ment, which tliis writ of error is brought to reverse. 

Both contracts were rlocated in or near the old channel of the 
Desplaines Rivei, from which the water had been diverted by a chan- 
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nel beginning above both, and rejoining the old channel_ at a point 
below. A wier, put in above the point where the diverting channel 
came into the old channel, had backed the water well up into the 
bed of the old channel. To obviate the trouble thus occasioned, de- 
fendant in error had erected the dam complained of, and pumping the 
water from above the dam, thus procured a dry channel above, on 
which to carry on his work. 

The plaintifï in error was engaged at that time at a point above 
the défendant in error, and outside the river bed, and was protected, 
for the time, from the back water by a natural barrier. But when the 
défendant in error built his dam, and thus drew the water from the 
river bed above, the plaintifï in error, seeking to utilize the resuit thus 
obtained, eut a slit into its barrier, for the more expeditious carrying 
on of its work. 

The wall of water, pressing from below against the dam of défend- 
ant in error, was four or five feet high, and there was proof in the 
case tending to show that when the dam broke, this column of water 
was thrown suddenly against plaintifï in error's barrier. But for 
this — it is claimed — the barrier woùld not hâve broken, or the dam- 
age complained of ensued. 

In our judgment it is fairly questionable from the testimony, 
whether the damage was caused by the force of the water coming on 
as a column, or whether it would hâve occurred had the water corne 
up to plaintifï in error's barrier in the ordinary currents of back water. 
For damage occasioned by the ordinary currents of back water, plain- 
tifï in error would, perhaps, hâve no remedy; but against darnage 
caused by the water being thrown upon their work in a column, occa- 
sioned by the breaking of the dam, a right of action would arise, pro- 
vided the dam was negligently and unskillfully constructed, and plain- 
tifï in error was not guilty of contributory négligence. 

There was évidence in the case tending to show that the soil where 
the dam was erected, was not adapted to work of that kind; that it 
was a soft and slippery muck ; that the dam was constructed by build- 
ing across the channel a trestle, and then taking up this muck and 
dropping it on the sides of the trestles; that no interlacing timbers 
were used ; or other précautions taken against the inhérent weakness 
of such a dam. Whether, taking into considération the fact that the 
dam was necessarily temporary, this was négligent and unskillful con- 
struction, and whether plaintifï in error was, in référence thereto, 
guilty of contributory négligence in the cutting of the slit in its bar- 
rier, are questions of fact, or of mixed law and fact, that ought in our 
judgment, to hâve been submitted to the jury. 

We are of the opinion, therefore, that the court erred in taking the 
case from the jury, and that the judgment entered on such direction 
must be reversed, with instructions to grant a new trial. 
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MERRIMAN et al. t. CHICAGO, D. & V. R. CO. et aL 

(Circuit Court of Appeals, Seventh Circuit January 27, 1903.) 

No. 905. 

L Appeal— Record in Circuit Court of Appeals. 

A circuit court of appeals eannot make its own record for the hear- 
Ing of a case on appeal by authorlzing the wlthdrawal from Its files 
of the record on a prevlous appeal, and permittlng the same to be re- 
flled as a part of the record on a subséquent appeal In the same case. 
It can act only upon a record which cornes from the court below, prop- 
erly certlfled. 

Si Same— Insoppicienct of Record— Motion to Dismiss. 

The circuit court of appeals wlU not dlsmiss an appeal on motion on 
the ground that the record flled Is insufflcient; that being a matter to 
be determlned at the hearing on the merits, or to be corrected by certiorarl 
for a diminution of the record. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

On motion by appellants to complète the record, and by appellee 
to dismiss the appeal. 

S. A. Lyne and Charles Osborn, for the motion. 
John Barton Payne, opposed. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

PER CURIAM. The transcript of record fîled in this court on 
the 2d day of June, 1902, purports to be, according to the certificate 
of the clerk attached thereto, a true and complète transcript of the 
proceedings had of record in the circuit court, made in accordance 
with the prsecipe filed. In accordance with the directions of the 
prsecipe the transcript consists only of the proceedings of the court 
below "since the time of the préparation of the transcript of the rec- 
ord filed in the United States circuit court of appeals on the former 
appeals in this cause from the decree of June 18, 1892." It is claimed 
that the suit is brought by judgment creditors of the Chicago, Dan- 
ville & Vincennes Railroad Company against that company, the Chi- 
cago & Eastern Illinois Railroad Company, Edwin Walker, and oth- 
ers, to set aside and to redeem from the sale of the railway of the 
fîrst-named company under certain trust deeds, of which railway the 
Chicago & Eastern Illinois Railroad Company had become the pos- 
sessor and claimed to be the owner, and to compel an accounting by 
the appellee Walker with respect to certain bonds charged to hâve 
been received by him from the Chicago & Eastern Illinois Railroad 
Company; that at the hearing, and on June 18, 1892, the bill was dis- 
missed as to the Chicago & Eastern Illinois Railroad Company for 
want of equity, and an interlocutory decree was entered against Ed- 
win Walker, the appellee hère, directing an accounting with respect 
to the bonds so charged to hâve been received by him, exécution al 
the decree to be, however, stayed until the final détermination of a 
prior suit in a state court with respect to such bonds ; that that de- 
cree was brought to this court by appeal, where, on November 27, 
1894, as to the Chicago & Eastern Illinois Railroad Company the dé- 
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crée was affirmed, and as to the appellee Edwin Walker the appeal 
was dismissed as prématuré, the decree as to him being held to be in- 
terlocutory. Merriman v. Railroad Co., 12 C. C. A. 275, 64 Fed. 
535 ; on pétition for rehearing, 14 C. C. A. 36, 66 Fed. 663. Subse- 
quently the appellants moved the court below, upon a showing of the 
final détermination of the suit in the state court referred to in the 
interlocutory decree, for a final decree against Edwin Walker for the 
amount of the proceeds of the bonds so directed to be accounted for, 
less the amount claimed to hâve been paid to the complainant in the 
suit in the state court. In the answer to that pétition it was insisted 
that the interlocutory decree had practically, in the opinion of this 
court, been held to be erroneous, and that the bill should be dismissed 
for want of equity. On November 4, 1901 , the court below found that 
the bill was one for rédemption from the sale of the railroad, and 
could not be converted into a creditors' bill, so as to compel an ac- 
counting from Edwin Walker of the proceeds of the bonds received 
by him from the Chicago & Eastern Illinois Railroad Company. 
The pétition was thereupon denied, the interlocutory decree vacated, 
and the original and supplemental bill dismissed for want of equity. 
An appeal to this court was allowed May 3, 1892, and the transcript 
first referred to was filed hère. On June 25, 1902, the appellants iîled 
a motion hère for leave to withdraw from the files of the cause upon 
the former appeal the transcript of the record filed therein, and to re- 
file it in this cause as a part of the record thereof. The motion was 
brought to the attention of the court at its May session, but by reason 
of the illness of the appellee, and at his request, the hearing was post- 
poned until the following October term. On October i, 1902, the 
appellee filed his motion to dismiss the appeal, substantially because 
no transcript of the record in the circuit court, as directed by law, and 
copies of the proof of such entries and papers as may be necessary on 
the hearing of this appeal, hâve been filed in or transmitted to this 
court, and that therefore the cause has not been removed from the 
circuit court, and this court had no jurisdiction to review the final de- 
cree of the court below. 

The motion of the appellants cannot be sustained. It might seem 
to be a matter of little moment, in a case where the facts are unques- 
tioned, to authorize the withdrawal from the files of the record on a 
previous appeal, and to cause it to be refiled in the présent appeal ; but 
it would be a practice that could not be sanctioned without opcning 
the door to abuses, and would tend to impair the integrity of the rec- 
ords of the court ; nor do we think that we are authorized to make 
a record hère for the hearing of a cause upon appeal. The statute 
(Rev. St. § 698 [U. S. Comp. St. 1901, p. 568] ) provides that the 
record shall be transmitted from the court below, and indicates what 
the transcript should contain, and it is provided, as well by the rules 
of the suprême court asby our own rules, that "no case will be heard 
until a complète record shall hâve been filed, containing in itself, and 
not by référence, ail the papers, exhibits, dépositions, and other pro- 
ceedings necessary to the hearing in this court." This must come to 
us certified by the clerk of the court below as part of the very case 
in which the appeal is taken. We cannot properly know that the case 
120 F.— 16 
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whicfi #as befbre tis under the sâme title as the présent onè îs thé saine 
as the présent case. We may assume the fact so to be, but ought not 
to be put to a comparisbn of the old record with the présent record to 
ascertain if such be the fact. The record sent us Should, according to 
the ruie, be one which contaîns within itself, and not by référence, ail 
the documents necessary to a détermination of the appeal. The ob- 
ject of eounsel for the appellants in causing this partial record to be 
filed Wàs, in a sensé, praiseworthy. It was to avoid an expense ap- 
parently uhnecessary, and which could be avoided by the course pro- 
posed, of using the printed record upon the former appeal, so far as it 
contains the record to that tîme, and thus dispense with reprinting. 
That we Would hâve the authority to allow if the record before us in 
this causé was sufficient. It might, perhaps, hâve been made complète 
by adding to a printed copy of the record on a former appeal the subsé- 
quent proceedings in the court below, ail properly certified by the clerk. 
We cailnot, however, supply the defîciency. The record rtiust come to 
us from the court below complète in itself. The motion of the ap- 
pellants will therefore be overruled. 

The motion to dismiss the appeal must alsobe overruled. The 
record filed hère perfected the appeal irt this court. It may be insuf- 
ficient to authorize a reversai of the decree, if otherwise it should be 
reversed. That goes to the merits of the appeal. The remedy for a 
defective record is by certiorari for a diminution of the record, and not 
by motion to dismiss. 



UNITED STATES T. BEID, MURDOCH & 00. 
(Circuit Court of Appeals; Seventh drcult Januarjr 6, 1903.) 
No. 908. 

L CtTSTOMS DuTIES— CUKRANTS— DbDUOTION OH ACCOTJNT Oï" ImpuRITIBS. 

Imported currants, packed In casks, areidutiable under paragraph 264 
of the tarife act of 1897 [U. S. Oomp. St. 1901, p. 1651], which Imposes 
a duty of two Cents per pound on currants, "Zante or other," wlthout 
any déduction on account of the dlrt or other Impurities contalned there- 
in. It belng shown that currants so Imported prior t» the passage of 
the act always contalned, such Impurltles, whlch couîd be removed only 
by a somewhat compllcated process, It must be presumed that congress 
Inténded to levy the duty on currants In the condition imported. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois, f 

Albert H. Washburn, for the United States. 
W. Wickham Smith, for appellees. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge. This appeal involves a construction 
of the tariflf act of 1897 [U. S. Comp. St. 1901, p. 1626]. The imports 
'■ were one hundred barrels of currants per steamship "Montauk", ar- 
riving in New York, January 27th, 1900, and transported in bond to 
Chicago, for consumption at that port. The invoices were liquidated 
March lcrt;h^ 1900, the duty being assessed at the rate of two cents per 
pound 'upôft the weight returned by the United States weigher, under 
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the provision of paragraph 264 [U. S. Comp. St. 1901, p. 1651], which 
levies a duty of two cents per pound on currants Zante or other. 
Against this the importera protested, insisting that a déduction of 
fifteen per cent should hâve been made on account of dirt, gravel, and 
other foreign substances. 

The protest was heard by the Board of General Appraisers, and de- 
cided adversely to appellees. Thereupon appellees filed their pétition 
in the Circuit Court for the Northern District of IlHnois, to review 
the board's décision, and on this pétition, and the testimony taken 
thereunder, a decree was entered finding that the currants, constituting 
the importation, contained dirt, gravel and other impurities to the ex- 
tent d elevem per cent ; and ordering a re-liquidation on that basis. 
From this decree the appeal is prosecuted. 

Imported currants are substantially ail grown, either on the Island 
of Zante, or on the main land of Greece. They are a kind of raisin 
made from a small seedless grape, and hâve been known to the com- 
merce of the world since the fourteenth century. They belong to the 
grape vine family, as distinguished from the shrub currant. In 
préparation for exportation, they are packed in casks so tightly that 
upon the staves being broken, the form of the currants remain un- 
changed. The record shows that prier to the passage of the tarifï 
act of 1897, currants thus shipped, always contained certain impuri- 
ties; that the impurities were not perceptible by the eye, and not 
easily separable from the currant proper; and were ascertainable, as 
to percentage, only by somewhat complicated processes known as the 
wet and dry processes. 

The tarifï act of July 24, 1897 [U. S. Comp. St. 1901, p. 1626], pro- 
vides that on and after the passage of that act, "there shall be levied, 
collected, and paid, upon ail articles imported from foreign countries, 
and mentioned in the schedules herein contained, the rates bf duty 
which are by the schedule and paragraphs respectively prescribed, 



viz. ; 



* 



Paragraph 264: "Currants Zante or other, two cents per pound." 

Thus brought together, the two clauses of the act show that Con- 
gress intended to levy the duty named upon currants as imported. 

Now currants, as before that time imported — ^the article of comr 
merce — contained, as a constant constituent, the impurities in ques- 
tion. Congress legislated with each article of importation in mind. 
It cannot be supposed that Congress meant to apply the duty, not to 
the article of commerce, but to the article after purification; espe- 
cially in view of the fact that purification was a difficult process. 

The case is dissimilar from Seeberger v. Manufacturing Co., 157 
U. S. 183, 15 Sup. Ct. 583, 39 L. Ed. 665. In that case the article 
was flaxseed, and it was admitted or proven, that it contained four 
per cent, of impurities, while there was no proof that the imported 
article, according to the customs of the trade, contained any such im- 
purity. The seed case did not jnvolve a construction of the language 
of the act ; it proceeded on the proof or admission that the seed im- 
ported was not the article of commerce mentioned in the act. 

The decree of the Circuit Court must be reversed with instructions 
to dismiss the pétition of appellees. 
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HAVBNS & QBDDES CO. v. PIEREK. 
(Circuit Coiirt of Appeals, Seventh Circuit. Jan. 6, 1903.) 

No. 912. 

L Bakkboptct— JnBisDiCTioN op District Court— Soit in Equitt. 

An agreement between a créditer of a bankrupt and hls trustée, by 
whlch a fund clalmed by the créditer is paid over to the trustée, to be 
held by hlm for the creditor's benefit, subject to the order of the court 
of banliruptcy, gives that court authority by a summary proceeding to 
détermine the right to the fund as one in Its custody; but it is without 
Juflsdiction of a plenary suit in equity for that purpose, brought by the 
trustée agalnst the créditer, where the latter is a corporation of anether 
state, and does not consent hor appear. 

Appeal from the District Court of the United States for the South- 
ern District of Illinois. 

James M. Graham, for appellant. , 
Logan Hay and Alonzo Hofï, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

PER CURIAM. Herman Pierek, trustée of the bankrupt, filed a 
bill in equity in the district court against Havens & Geddes Company, 
a corporation of the state of Indiana, alleging the adjudication o£ 
Flora J. Graham as an involuntary bankrupt on April i6, 1900; that 
the bankrupt's stock of goods in January, 1900, was destroyed by 
lire, being insured, and on February i, 1900, the sum due from the In- 
surance Company of North America upon a policy issued by it upon 
the stock was adjusted at the sum of $1,561.34; that on February 10, 
1900, and within four months prior to the adjudication in bankruptcy, 
the bankrupt assigned to the Havens & Geddes Company ail her rights 
under the policy to the sum so adjuSted and due; that on June 22, 
1900, by an arrangement between Havens & Geddes Company and the 
trustée in bankruptcy, the policy was- transferred to the trustée, and 
he agreed to hold the money to be fealized on the policy "for the 
benefit of said Havens & Geddes Company, subject to the order of thé 
United States district court for the Southern district of Illinois." The 
amount coUected was received by the trustée, and is now held by him 
in his capacity as trustée in bankruptcy, and under that arrangement. 
The bill seéks to hâve theassignment and transfer declared void, and 
to adjudge thàt the Havens & Geddes Company hâve no right to the 
proceeds of the policy or to the fund in the hands of the trustée. The 
défendant in the bill appeared specially artd solely to object to the 
jurisdiction and power of thé court, and filéd its plea to the efîect that 
the subpœna was not served upon the Havens & Geddes Company, but 
upon one of its traveling salesmen, then being tempôrarily within the 
state of Illinois; that it is a corporation of thè state of Indiana, located 
and doing business in that state; artd that it is not, and never was, 
a résident of the state of IlUinois, and had nb office or place of business, 
officer, or managing agent within the- state. The plea was by the 
court strickeh from the files upon ■ the groùnd that the matters and 
thjngs in the plea contained should hâve been set up by motion to 
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quash the service, and it was ordered that the défendant enter its ap- 
pearance in the suit. Afterward, no appearance having been entered, 
there was decree pro confesso, and a final decree adjudging the trustée 
to be entitled to the fund, and excluding the Havens & Geddes Com- 
pany from any right or interest therein, and decreeing against that 
Company the costs of the proceedings. 

The efïect of the agreement under which the moneys were received 
was to transfer them to the custody of the district court, that that 
court might adjudge the rights of the respective parties thereto. The 
fund being in the registry of the court, or in the hands of its ofïicers 
or appointées, the court, whether one of equity, common law, ad- 
miralty, or bankruptcy, could détermine the right informally and by 
summary intervening pétition. A bill in equity, if otherwise justifiable, 
would not lie in the district court sitting in bankruptcy against a party 
not assenting to the jurisdiction (Bardes v. Bank, 178 U. S. 524, 20 
Sup. Ct. 1000, 44 L. Ed. 1175), and the district court, otherwise than 
as a court of bankruptcy, has no jurisdiction of a bill in equity. It was 
unquestionably the right of the district court upon pétition of the 
trustée — certainly upon notice to the Havens & Geddes Company— to 
détermine the right to the fund, because such action had been stipu- 
lated by the agreement which it had made. If that company did not 
choose to respond to the notice and to appear in the district court to 
hâve the question determined, it could not complain of the actiqo 
which the district court might take. But thé district court, sitting not 
as a court of bankruptcy, has no jurisdiction to entertain a plenary suit 
in equity, or, sitting as a court of bankruptcy, to decree against a de- 
fendant not consenting to the jurisdiction, and who has not been, and 
who could not bç, brought within its jurisdiction to answer to an in- 
dependént and original bill in equity. The stipulation of the parties 
cannot be construed to be a conscrit to the exercise of jurisdiction by 
the district court upon an original bill. It provided, in efïect, for the 
covering of the fund iiito the registry of the district court to be dealt 
with by that court, the rights of the parties thereto to be determined 
upon summary pétition. 

We bave hesitated somewhat whether this bill should not be treated 
informally as a pétition under the agreement, and so authorize the dis- 
trict court to détermine the matter agreed upon by the parties to be 
determined by it. If it could be so considered, the practice adopted 
was certainly cumbersome and inapt ; but in view of the fact that the 
district court has no jurisdiction in equity over the défendant, and 
has adjudged costs against it, when it neither appeared nor consented, 
but protested, against the jurisdiction, we are unable to sustain this 
bill in equity as a summary pétition. 

The decree must therefore be reversed, and the cause remanded, 
with directions to dismiss the bill. 
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BTAB BËBWERT CO. Y. HORST et al. 
(Circuit Court of Appeals, Seventh Circuit January 6, IflOB.) 

No. Ô13. 

1 8AI.E8— CONSTBUCTION — AgEEEMENT TO POHCHABB ARTICLE TO BE PbOD0OED. 

A contract by whleh the flrst party agreed to sell and deliver hops of 
a certain quallty, of the crop to be gro*n flve years after the contract 
was made, and the second party agreed to reçoive and pay for the same, 
does not constltute a sale, whlch entltles the flrst party to recover the 
contract priée for goods sold and dellvered, on the refusai of the second 
party, wlthout Justification, to recelve and pay for the hops when ten- 
deréd at the deslgnated tlme and place of dellvery, but Is merely an 
agreement to sell and purchase at a future tlme; and the remedy of the 
flrst party Is by an action for damages for breach of the contract. 

In Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

The parties entered into the folIOTrtng contract: "Mémorandum of agree- 
ment made and entered Into by and between Horst Brothers, dolng business 
In clty of New York and San Francisco, parties of the flrst part, and Star 
Brewery Company, party of the second part, wltnesses: That the sald par- 
ties of the flrst part agrée to sell and deliver to the party of the second 
part, and that the party of the second part agrée to purchase, pay, and re- 
celve from the parties of the flrst part, twelve thousand (12,000) pounds 
cholce Caltfornla hops of the crop of 1895. Three one-half pounds tare to 
be deducted on each baie. Sald hops t6 be dellvered f. o. b. cars at Belle- 
ville, ni., and to be paid for In net cash ten days, from date of arrivai at 
the rate of twenty-one (21) cents per pound. Tlme of shlpment October, 
1895. In wltness whereof, the sald parties hâve hereunto set their hands, 
Bellevllle, 9th day of December, 1890." In due tlme Horst Bros, loaded a 
car wlth the specified quantlty of hops, but dld not prepay the freight. 
When the Car arrlved at Bellevllle, the railroad company placed It on the 
Bide track ot thé brewery company. , Wlthln three days that company ex- 
amlned the hops,: refused to accept them on the ground that they were not 
of the requlred quallty, notlfled Horst Bros., and asked Instructions. Both 
parties contlnued In thelr refusai to take thé hops. The railroad company 
afterwards took the car away, and that 1» the last shown by the record, 
except that nelther party ever came into possession of the hops or any pro- 
ceeds from thelr sale. Horst Bros, flled thelr déclaration, contalnlng com- 
mon counts only, and attached thereto a copy of the contract. The brewery 
company flled a plea of the gênerai issue, and gave notice of a spécial dé- 
fense that the hops were not of contract quallty. Horst Bros, had a verdict 
and Judgment for the full contract prlce. 

Lucius D. Tumer, for plaintifif in errôr. 
Clinton L. Conkling, for défendants in error. 

Before JENKINS, GROSSCUP, and ÈAKER, Circuit Judges. 

BAKER, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

The évidence warranted the jury in finding that the hops were of 
proper quality and that the brewery company's refusai to accept them 
was prompted by a great décline in the market price. In view of 
the prior dealings between the parties, shown by the record, we at- 
tach no importance to Horst Bros.' failure to prepay the freight. 
On shipments that had been accepted, the brewery company had 
been paying freight and charging back the amount to Horst Bros, j 
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and no objection was made to the présent shipment on the grOund 
that the freight had not been prepaid. Treating the freight as pre- 
paid, and the brewery company's refusai to accept as perverse, there 
remains the question of Horst Bros.' right to recover for goods sold 
and delivered. The parties had the right to make a contract which 
would require the brewery company to accept Horst Bros.' sélection 
of choice California hops and to pay within lo days after the arrivai 
of the car at Belleville. But the contract they enter ed into in 1890 
bound Horst Bros, to an agreement to sell and deliver in 1895 an 
article which would hâve no existence until then, and bound the 
brewery company to an agreement to purchase, receive, and pay for 
that article. This was not a sale. "The minds of the parties had 
never met on a spécifie, identified thing as the object of barter. Their 
minds could not meet until Horst Bros, had made an appropriation 
of a spécifie, identified thing as a fulfiUment of the contract in that 
respect, and until the brewery company had accepted or acquiesced 
in that appropriation. Under this contract, neither Horst Bros, nor 
any third party was authorized to make a binding sélection and ap- 
propriation for the brewery company. The brewery company never 
consented to the appropriation. That it should hâve done so is of no 
conséquence in this action for the price of goods sold and delivered. 
If a party purchases, he may be held to pay for the thing. If he agrées 
to purchase and refuses, the remedy is for breach of the contract to 
purchase. 2 Benj. Sales, §§ 1051, 11 17; ï Mechem, Sales, §§ 729, 
730; 2 Mechem, Sales, §§ 1369, 1370; Pope v. Allis, 115 U. S. 363, 
371, 6 Sup. Ct. 69, 29 L. Ed. 393. 

The judgment is reversed, with the direction for further proceed- 
ings not inconsistent herewith. 



BAKBR-WHITELBT OOAh 00. OF WEST VIRGINIA T. NEPTUNH 
NAV. CO., Lilmltea. 

(Circuit Court of Appeals, Pourth Circuit February 8, 1903.) 

No. 471. 

1. Admiraltt— Appeai,— Rkvibw of Findings of Fact. 

Where the objection on appeal to a décision In admlralty !s that !t 
is based on a fact found by the lower court, the décision will not b« 
reversed uniess it clearly appears that there was error. 

a. TowAGB— Injukt of Tow— Liabilitt oi" Tno. 

A steamship lylng In a slip wlthout steam up employed a tug to take 
her out and move her to another location, a service which requlred espe- 
cial care because of the présence of other vessels In the slip. : The tug 
borrowed a hawser from the shlp, which broke, and the shlp was In- 
Jured by striking agalnst a pler. Held, that the tug, which was In 
her home port, wàs bound to provide herself with proper equipment, 
and could not charge the Injury in whole or in part to the fault of the 
shlp on the ground that the hawser was insufflcient 

Appeal from the District Court of the United States ior the District 
of Maryland, in Admiralty, 



% 1; See Admlralty, vol. 1, Cent. Dlg. $ T70. 



248 120 FKDERAL RBPORTER. 

Before GOFF, Circuit Judge, and BRAWLEY and PURNELL, 
District Judges. 

J. Wilson Leakin, for appellant. 
Robert H. Smith> for appellee. 

PURNELL, District Judge. In June, 1900, the steamship Queen 
Wilhelmina, the Neptune Steam Navigation Company, Limited, own- 
er, was lyingin a slip or dock at Pier 32, Baltimore, Md., bows to the 
mainland, stern to the open water, and another ship 100 or 150 feet 
astern, in the same dock. The Queen Wilhelmina had discharged her 
cargo, and it was desired to move her to Elevator No. 3 at Canton. 
For this purpose the steam tug Britannia, owned by the Baker-White- 
ley Coal Company of West Virginia, the respondent below (appellant 
hère), was: eniployed. The Wilhelmina had no steam. She was a 
steamship 360 feet long and about 42 feet beam. There was very little 
wind, and what there was drifted down the dock. The other steam- 
ship in the dock was 100 or 150 feet immediately astern on the same 
side of the dock, and there was about 80 feet between her and the 
opposite side of the dock, Pier 31, for thé Queen Wilhelmina to pass. 
The tug came into the dock through the passageway between the 
other steamship and Pier 31, and threw her hawser to tihe Wilhelmina, 
which wâs made fast to tihe port quarter. Those on the Wilhelmina 
wereasked for another rope or hawser, and passed a seven-inch manilla 
hawser, which was also made fast, Connecting the ship and tug. The 
tug thensteamed ahead, pulling the stern of the Wilhelmina across the 
dock, in which direction it was found the stern of the ship was making 
too much headway, when the tug, to check this momentum, steamed 
in an opposite direction, tightening the hawser which had been ob- 
tained from the steamship, with the resuit that it parted, and that the 
propeller of the steamship struck some part of Pier 31 on the opposite 
side to where she had beep lying, causipg the injury complained of 
to the propeller and sliâft, described in the libel. The contention of 
appellant is that the contrbversy turns on the strength and âge of this 
hawser. Thepe is confiicting testimony as to the âge and condition 
of the manilla hawser obtained from the steamship; some witnesses 
testifying it was new and sufKcïent, others that it had been in use two, 
three, or four months. In addition to the dépositions taken, witnesses 
wçre examined in open court, and on thé final hearing the folio wing 
decree was éntered: 

"This cause having been heard and fluly considered by the court, and the 
court haylng fonnd that the respondent Isllable to the llbelaat for damages 
clalmed In thèse' proceedings,lt'ls adjadged, ordered, and decreed by the 
court this Hth day of June, 1802, that the respondent, the Baker- Whiteley 
Coal; Company of West Virginia, pay to the llbelant or fts proctor, within 
tcnidays from thR date of this 'diecree, the sum of three' thousand six hun- 
dred and nlne dpllaisB and seyenteen cents ($8,009.17), and the costs to be 
tazed tu tbls case; wltb interest on' sald smiiD aftér eald ten days." 

Appellant fîled six assignménts of error as foUows:' 

'^BlMt.'FOrthatitlte court î^used to flnd that the collision was solely 
caused by the Insufflclentcy of the rope proyided by the .steamship Queen 
Wilhelmina, which was attached to the port quarter' of the sald steamship 
and the tug Britannia at the time of the collision. Seconde Because the 
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court refused to flnd that the said hawser was too old and wom for the 
purpose of Connecting the sald tug and steamship. Third. Beeause tbe court 
found that the tug Britannia, owned by the Baker-Whiteley Coal Company, 
was solely in fault for said collision. Fourth. For that the court refùsed 
to flnd that ail of the damage to the tail-end sbaft of the steamship Queen 
Wllhelmina was caused by other reasons than the collision of the sald steam- 
ship with the pler In the port of Baltimore. Fifth. Beeause the court found 
that the said damage to the tail-end shaft of the steamship Queen Wllhel- 
mina was sustained by reason oï Its collision with the pier. Sfixth. For 
that the court refused to flnd that the Bteamship Queen Wllhelmina was 
solely In fault for tbe sald collision." 

The assignments of error i, 2, 4, and 6 are to the refusai of the 
court to find facts which a careful examination of the record shows 
would not hâve been justified by the évidence, which, in fact, justifies 
a contrary finding to that contended for by appellant. The fifth as- 
signment is the converse of the fourth, to wit, the court found the dam- 
age to the tail-end shaft was caused by reason of its contact with the 
pier. It is a well-established rule in adrairalty that, where the objec- 
tion on appeal to a décision is that it is based on a fact found by the 
lower court, the décision will not be disturbed or reversed unless it 
clearly appears that there was error. The Circuit Court of Appeals of 
the Ninth Circuit in Jacobsen v. Expédition Co., 50 C. C. A. 126, 112 
Fed., at page 78, cites this rule as applicable where there was con- 
flicting testimony, and cites a great many décisions ; among others a 
récent décision by this court — The Anaces, 45 C. C. A. 596, 106 Fed. 
742 — in which this court cites the rule as laid down by the Suprême 
Court in Davis v. Schwartz, 155 U. S. 631, 15 Sup. Ct. 237, 39 L. Ed. 
289, where the rule, with its limitations, is stated. In the opinion of 
this court (at page 597, 45 C. C. A., and at page 744, 106 Fed., it is 
said: 

"We hive uniformly held tbat, while the findlngs of the court on ques- 
tions of fact can be reviewed In this court, the conclusion of the District 
Court on a confllct of évidence Is entitled to and ti'eated with great re- 
spect." 

The argument on the hearing and the briefs filed are devoted ex- 
clusively to a discussion of the âge and condition of the hawser bor- 
rowed from the steamship by the tug. Tugboats are not common car- 
riers, but still a high degree of care and efficiency is required of them 
in the discharge of the duties which they undertake, and they should 
be duly equipped for such services. Such equipment includes suf- 
ficient hawsers. There was no spécial danger in the work required 
of the tugboat Britannia. There was no sea, no high winds, no shoals, 
or other incidents usually accompanying the towage of large vessels, 
but it was a service requiring especial care. The port was the home 
port of the tug, where the required equipment could hâve been ob- 
tained. The ship was in a dock the mouth of which was partly blocked 
by another ship that extended about one-third across it, thus allow- 
ing a narrow passage for the Wilhelmina to be towed through. The 
testimony shows that the tug was not properly equipped with hawsers, 
and that it was compelled to borrow one from the steamship. Instead 
of allowing the ropes which made the ship fast to the pier to remain 
for the purpose of steadying or checking the headway across the dock, 
the stern Unes seem to hâve been cast off, and the tugboat gave to the 
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stern of tbe ship a tnomentum which it afterwards attempted to check, 
going irt the opposite direction under a fuU head of steam, thereby 
causing the hawser to part, whic'h resulted in the loss complained of. 
The steamship was helpless, and ,entirely dépendent on the tug. For 
this reason alone the tug was employed, because, with her own steam, 
the Wilhelmina might hâve backed out and gone to the elevator where 
it was desired she should be. Under thèse circumstances — and they 
are abtiiidàntly proved by a mass of testimony — it would be an unjust, 
unsupported conclusion to hold that the steamship was even partially 
liable for the jnjury. 
Tbe decrçe of the District Court is afïirmed. 



DAVIDSON T. AMBRIGAN STEEL BARGE CO. 

(Circuit Court of Appeals, Slxth Circuit February S, IQOS.) 

No. 1,112. 

1. Coiii-TsiON— Déviation oi" To^w prom ConnsE— Bubden of Pkooi-. 

Where It Is sHown clearly that the navigation of one of the vessels In 
a collision was proper, and that the collision was due to the déviation of 
the other, whlch was In tow, frona the course of the towlng steamer, the 
burden rests upon such tow tO maXe such explanatlon as wlll free her 
from Uabllity. 

Appeal from the District Court of the United States for the Eastern 
District of Ohio. 

Frank S. Masten, for appellant. 
Herman A. Kelley, for appellee. 

Before LURTON, DAY, and SEVERFNS, Circuit Judges, 

SEVERENS, Circuit Judge. The American Steel Barge Company, 
the appellee hère, filed its libel in the District Court against the 
schooner Athens, charging it with damages inflicted by that vessel 
upon the barge No. 131, a vesseLpf the libelant, by the négligent man- 
agement of the former vessel wherèby they were brought into collision. 
Davidson, who is the appellant hère, appeared as claimant, and an- 
swered, denying the fault imputed to the Athens, and filed a cross-libel 
charging the barge and the steamer in charge of her with the sole 
responsibility for the collision, and praying that the barge be con- 
demned to pay the damages. In the District Court the libel was sus- 
tained, and the cross-libel was dismissed. 

A tow of vessels belonging to the American Steel Barge Company, 
consisting of the steamer John B. Trevor, the barge No. 133, and the 
barge No. 131, were going up the St. Mary 's river in the order in 
which they are hère named, without cargo, on a voyage from Cleve- 
land to Duluth. On the morning of July 2, 1897, at about half past 
2 o'clock, the tow, was approaching the foot of the lock on the Ameri- 
can side of the Sault St. Marie. Shortly prior to this a tow of vessels 
belonging to the appellant, consisting of the steamer Rappahannock, 
the barge Algeria, and the Athens, had been coming down in that 
order, from the opposite direction, loaded ; and aftér getting through 
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the lock and straightening up below was moving down slowly, seekîng 
a place in which to tie up until the weather should clear. A heavy mist 
or haze was on the surface cf the water, though net so dense as to 
prevent navigation if it was conducted with due caution. But there 
was a place below, at the turn of the Little Rapids, where the naviga- 
tion was more difficult, and hence the précaution of waiting for better 
light. There was no wind, and the night was not dark except for the 
low-lying mist or haze just mentioned. The vessels of the tows were 
each about 300 feet long, the steamers a little longer, and the rear 
barges were on hawsers about 300 feet long. Other vessels were in 
the water, and the docks along down on the American side were pretty 
fully occupied. 

As the steamers approached each other they agreed, by a signal 
of one blast, to pass to the right. The steamers did so at a proper dis- 
tance from each other. Up to this point the location of the vessels of 
the two tows appears to hâve been free from fault. There is nothing 
in the évidence which induces us to doubt that the tows and ail the ves- 
sels thereof were at a safe distance from each other, and that there was 
no spécial danger to be apprehended. In respect to what ensued there 
is an irreconcilable conflict in the testimony. An illustration of it is 
found in what relates to a question of fact so bald as this : whether the 
Algeria was at the time the tows were passing each other lying abreast 
and on the port side of the Rappahannock, with the Athens trailing 
behind her, or whether ail three of that tow were straightened out in 
line except while the Athens was on the course which resulted in the 
collision. But fortunately the salient facts are easily enough seen, 
and we are relieved from the necessity of attempting to harmonize 
the proof relating to the smaller détails. 

The substantial facts are that at about the time the barge No. 131 
was passing the Rappahannock the tug L. B. Smith came along the 
port side of that barge, and, lines being fastened to her, brought her 
forward along the port side of No. 133, preparatory to their being put 
into the basin of the lock, and was proceeding to push both vessels to 
starboard for proper position to enter the lock. The Athens was 
coming down on a slackening tow line, and sheered ofï toward the 
tug and the tow it was trying to assist. Seeing the Athens coming, 
the tug fell back. Then No. 131 fell back also, until she was behind 
No. 133, where she was struck a glancing blow on the port bow by the 
Athens, which had not recovered herself. The stem of No. 131 was 
carried to starboard by the impact of the Athens, and she was again 
hit amidships by the latter vessel as they passed. 

1. There is no proof which we can think impeaches the movements 
of the Trevor and the vessels in that tow. The utmost that can be said 
is that some of the ofiEcers on those vessels did not know some condi- 
tions and events that with sharper observation they would hâve known. 
But nothing which they failed to observe contributed to the disaster. 
And it is fair to remember that almost to the moment when the mis- 
chief happened there was nothing to indicate danger or stimulate un- 
usual observation. 

2. The navigation of the vessels of the libelant being proper, and 
the irregular and damaging conduct of the Athens being clearly 
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shown, ît was incumbent upon her to make such explanatîon as should 
fre'e her from liability. The F. W. Wheeler, 24 C. C. A. 353, 78 Fed. 
S24; The Ohio, 33 C. C. A. 667, 91 Fed. 547; The Fontana (C. C. A.) 
119 Fed. 853. This she has not donc. In her answer and in the 
cross-libel, it was charged that the speed of the Trevor was too great, 
and that not only that vessel, but those in her tow, crowded too far 
over towards the American shore. But neither of thèse défenses is 
madé out. 

It would not be difïicult, if it were open upon the pleadings to do so, 
to conclude that the sheer of the Athens which brought the vessels into 
collision was the resuit of her being left by her steamer without proper 
steeragé way. There is much in the case to produce the impression 
that the Rappahannock was moving very slowly, and that her tow was, 
in conséquence, somewhat collapsed. But the answer of the Athens 
insista that she maintained a proper position, though her headway was 
only "sufficient for her to swing very slowly," and her captain testi- 
fîes that she had sufficient headway. The testimony of the mate points 
to a différent conclusion. The District Court held that the Athens was 
at fault in not porting her helm in obédience to the signais for passing, 
and also in not employing a tug to assist her in her navigation. If she 
had sufficient headway, the reasonable conclusion is that her helm was 
not properly attended to. 

No explanation of her erratic and dangerous course being given by 
the Athens sufficient to justify or excuse it, the decree of the District 
Court holding her responsible for the damages was right, and it is 
afïirmed. 



VIIXAGB OF MAOKINAW CITT ▼. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. January 16, 1903.) 

No.l,12T. 

L JuBisDiCTioN OF Circuit Court of Appbals— Mode of Review— Condkm- 

KATION PbOCBEDINQS. 

A proceedlng In a circuit court by tlie United States to condemn land 
for public purposes Is a suit at common law, within the meaning of the 
Judlclary act, aud the Judgment therein can only be revlewed by the 
Circuit Court of Appeals on a writ of error. 

Appeal from the Circuit Court of the United States for the Northern 
Division of the Eastem District of Michigan. 

Upon the suggestion of the Secretary of the Treasury that certain parcels 
of land In the village of Macbinaw City were required for lighthouse pur- 
poses, the Attorney General, through the District Attorney for the Eastem 
District of Michigan, Instituted thèse proceedings in the District Court for 
-that district to acquire the tltle for the- United States. The lands appear to 
hâve belonged to the village. In response to the pétition and the order of 
the court, the village appeared, and three commissioners were appointed in 
conformity with the statutes of the state providing for such proceedings to 
détermine the necessity for taking the lands, and the compensation to be al- 
' I — ^ï— .< — . 1 — -j — Il : I 

T 1. Jurisdiction of Circuit Court of Appeals, see notes to Liau Ow Bew v. 
United States, 1 C. C. A^ 6; United States Freehold Land & EmigraUou Co. 
V. Gallegos, 32 0. C. A, 475. 
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lowed therefor. The commissioners reported that the taking of the îands was 
necessary, and that they were of the value of $400, and f urther reported that 
by the taking of the premises, and malntaining a fog horn thereon, other 
property — a park belonglng to the village — would be damaged to the amount 
of $1,500. TJpon an exception of the district attorney, the Item of $1,500 was 
disallowed by the court, but the report was in other respects confirmed. 
Thereupon judgment was entered for the condemnation of the land first men- 
tioned, upon payment of the said sum of $400. The village, because of the 
disallowance of the $1,500 as damages, prayed an appeal to this court, which 
was allowed. Upon the case being called for heriring, counsel for the ap- 
pellee raised the point that an appeal was not a proper remedy, and that this 
court was without jurisdiction in the case. The court, being of that view, 
granted a motion to dismiss the appeal. 

Théodore F. Shepard, for appellant. 

Wm. D. Gordon, U. S. Atty., and James V. D. Wilcox, Asst. U. S. 
Atty. 

Before SEVERENS, Circuit Judge, and THOMPSON and 
WANTY, District Judges. 

SEVERENS, Circuit Judge, having made the foregoing statement, 
delivered the opinion of the court. 

It is a familiar rule that the appellate jurisdiction of the Circuit 
Courts of Appeals of the United States must be exercised upon an ap- 
peal or writ of error according to the nature of the proceeding in the 
court below ; that is to say, whether it was a proceeding in equity or 
at the common law, or was essentially of the one or the other char- 
acter. This court has on several occasions been required to apply this 
rule, and has been compelled to décline jurisdiction because of the mis- 
take of counsel in the adoption of the wrong remedy — a writ of error 
in a suit in equity, or an appeal in a proceeding at the common law. 
Among such cases, see Muhlenberg Co. v. Dyer, 13 C. C. A. 64, 65 
Fed. 634 ; U. S. v. Diamond Match Co. (C. C. A.) 1 1 5 Fed. 288. Now, 
while a proceeding to condemn land for a public use is somewhat 
anomalous, it is clear that it in no sensé partakes of the qualifies of 
équitable jurisdiction ; nor does it rest upon any ground peculiar there- 
to. It happens that the first case in which the authority of the United 
States to condemn land for public uses was vindicated by the Su- 
prême Court was Kohi v. U. S., 91 U. S. 367, 23 L. Ed. 449 , which 
was a proceeding to condemn the land whereon stands the building 
in which this court is now holding its sessions. The case came into 
the Suprême Court by writ of error, and the proceedings in the court 
below were sustained upon the ground that they constituted a suit 
at common law, within the meaning of the judiciary act of 1789. It 
is true, no qvtestion was raîsed in that case in respect to the method 
of obtaining a review in the appellate court, but the ground on which 
the jurisdiction of the court below was sustained clearly implies that 
a writ of error is the only remedy for review. The case of Luxton 
V. North River Bridge Co., 147 U. S. 337, 13 Sup. Ct. 356, 37 L. 
Ed. 194. confirms this view. That case went up on writ of error. 
The writ was dismissed, not because it was not the proper remedy, 
but because it was prematurely sued out — the judgment below not 
being final. In High Bridge Lumber Co. v. U. S., 16 C. C. A. 460, 
69 Fed. 320, a case brought into this court by writ of error to the 
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District Court for the dîstfict of KentuCky, Judge Lurton, in deliver- 
ing the opinion of the court, explairied that the right of eminent do- 
main is a common-law right, and the remedy for its enforcement is 
a common-law action. 

We are clearly of opinion that we çannot review the proceedings of 
the District Court on this appeal. The appeal is accordingly dis- 
missed. 



VAOUTTM OIL OO. v. CLIMAX REFINING CO. 

(Circuit Court of Appeals, Slxth Circuit February 8, 1903.) 

No. 1,115. 

L TbADB-MaRKS— NUMBBKS OR Letters Denotino Qttalitt. 

After the number "600" had long been used by manufacturers In mark- 
Ing barrels containing petroleum cyllnder oll, to Indicate quallty, by de- 
notlng the number of degrees of beat at which It had been subjected to 
flre test, and various letters had been used in connection with it to in- 
dicate other qualities or grades or spécial uses, one mantifacturer could 
not approprlate the symbol "GOOW" to his exclusive use as a trade-marJî, 
80 as to exclude other manufacturers f rom using such numbers, elther 
alone, or In combinatlon wlth other letters of the alphabet 
8. Same— Utîpaib Compétition. 

Evidence examined, and held not to sustaln a charge of unfair compé- 
tition in simulatlng complainant's marks or brands used on barrels of 
lubrlcating oll. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio. 

This Is a bUl to restralii Infringement of an alleged trade-mark, and also 
to restraln unfair compétition. The trade-mark clalmed consists of the figures 
and letter "600W," In connection with the sale of cyllnder oil, and brauded 
upon the barrel heads In which such oll is sold. The défendant Is chargea 
with infrlnging by using In connection wlth the sale of its cyllnder oil the 
character "600V." The charge of unfair compétition Is based on the claim 
that complalnant's oll has become wldely and favorably known as '*600W," 
and that the use by défendant of the symbol "600V" In connection wlth the 
sale of Its oll is calculatéd to mislead and deceive the public Into thé purchase 
of the defendant's oll as and for the oll made and sold by complaisant Dis- 
trict Judge Wlng, upon the pleadlngs and évidence, dismissed the bilU 

C. s. Davis, for appellant. 
F. A. Quail, for appellee. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

LURTON, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

Oils adapted for use in the cylinder of- an engine as a lubricator 
must be capable of enduring a high degree of heat without burning 
or injury to their lubricating qualities. As lubricating oils having 
as a base petroleum came into use in compétition with animal fat 
oils, so long exclusively used, it became important to assure the con- 
sumers of the safety of the new lubricator at a high degree of heat. 

1f2. TTnfair compétition, see notes to Scheuer v. Muller, 20 O. O. A. 16B; 
Lare v. Harper & Bros., 30 0. 0. A. 3T6. 
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It was found that a high grade of such oil ought to be able to en- 
dure 600 deg. of beat without taking fire from a flame brought into 
close contact. This led to the gênerai adoption of 600 deg. as a 
proper test for a high grade of cylinder oil, and packages of oil which 
would stand that test, or higher, were accordingly branded with the 
figures "600," sometimes with and sometimes without the degree 
sign ; the figures being understood to indicate the fire test of the oil, 
whether the degree sign was added or not. The weight of the évi- 
dence shows that the figures "600," in connection with the sale of 
cylinder oil, had come to hâve this significance to the trade, and to 
liiakers of such oils, long before the complainant adopted "600" as 
a part of its private trade-mark. The évidence also shows that in 
the oil business it was also customary to indicate other qualities or 
grades or spécial uses of cylinder oil by one or the other of the let- 
ters of the alphabet, used in association with the figures showing 
the fire test. Thus the symbol "600V," which the défendants now 
use, was a not uncommon description stenciled on the head of bar- 
rels containing cylinder oil ; the "V" being an abbreviation of valve. 
There is satisfactory évidence that thèse methods of describing the 
oil included many other letters of the alphabet, including the letter 
"W," associated with "600." This method of describing the test and 
grade or use of cylinder oil began before complainants appropriated 
"600W" as its exclusive brand, and has continued to find favor among 
some of the manufacturers and dealers ever since. Complainant 
claims to hâve adopted this symbol as a trade-mark indicating origis, 
and ownership as far back as 1879. It is not clear that this early 
use of thèse well-understood methods of describing the quality or 
grade of the oil made or sold by it was not descriptive, as in the case 
of others. Not until 1886 did it undertake to register "600W" as a 
private trade-mark. But if we assume that its first use of "600W" 
was as a symbol indicating origin of manufacture, and not quality 
or grade, it is still confronted with the fact that, when it attempted 
to appropriate "600W" as its exclusive trade-mark, its competitors 
and rivais were using "600V" and "600," in combination with other 
letters of the alphabet, as symbols well understood in the trade, sig- 
nifying quality or grade, and therefore descriptive of the cylinder oil 
so branded. Under such circumstances, the complainant cannot ap- 
propriate to its exclusive use, as a trade-mark, signs or symbols 
which had come to hâve well-known significance in the oil trade as 
indicative of quality or grade. Thèse signs or symbols were public 
property. Every one had a right to use them to signify the same 
things. To permit them to be withdrawn from public use, and to 
be appropriated to the exclusive use of the complainant company, 
as signifying origin of manufacture, would give a most unjust mo- 
nopoly, calculated to greatly injure others, by creating the popular 
belief that oils so branded were the product exclusively of the com- 
plainant's factory. The principles preventing such an appropriation 
of words or signs or symbols having a popular and primary sig>- 
nification from becoming a technical trade-mark are well settled. 
Deering Harvester Co. v. Whitman & Barnes Co., 33 C. C. A. 558, 
91 Fed. 376; Computing Scale Co. v. Standard Scale Co. (decided 
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by t?hj&. court Nov., igoai and not yet; officially reported) 1 18 Fed. 965; 
Lawreace Mfg. Co. v. Tennessee Mfg. Co., 138 U. S. 537, 11 Sup. 
Ct. 396, 34 h. Ed. 997: : 

.That a descriptive word or sign or symbol, descriptive from popu- 
lar use in a descriptive sensé, may acquire a secondary significance 
denoting origin or ownership, is true. But this secondary significance 
is not protected as a trade-mark, for a descriptive word is not the 
subject of a valid trade-mark ; the only ofHce of a trade-mark being 
to indicate origin or ownership. When a descriptive or geographical 
word Or symbol cornes by adoption to hâve a secondary meaning 
denoting origin, its use in this secondary sensé may be restrained, if 
it amounts to unfair compétition. In such case, if the use of it by 
another be for the purpose of palming off the goods of one as and 
for the goods of another, a court of equity will interfère for the pur- 
pose of preventing such. a fraud. But this kind of relief dépends upon 
the facts of each case, and does not at ail come under the rules ap- 
plicable to the infringement of a trade-mark. We hâve lately had 
to deal with this question, and need hot again go over the distinction. 
Computing Scale Co. v. Standard Scale Co., cited above; Elgin 
Watch Co. v. Illinois Watch Co., 179 U. S. 665, 679, 21 Sup. Ct. 270, 
45 L. Ed. 365. 

The complainant has not made a case of unfair compétition." The 
défendant company is not a maker of the cylinder oil which it sells, 
but buys from a well-known manufacturer a grade of cylinder oil 
which it sells in barrels, having stenciled on the barrel heads the sym- 
bol "600V." This oil is of high grade, and dealers put it on the 
market under their own brands or names, retaining the mark "600V" 
as a guaranty of quality, and as a descriptive symbol. The défend- 
ant company stencils the word "Climax" over "600V," and the words 
"Cylinder Oil" below. The lettering is black. The complainant, on 
the other hand, makes its barrels with a parti-col ored circle on the 
barrel head, within which, in parti-colored letters, is the marking 

"Vacuum Oil Co. No. 600W Cylinder Oil, Rochester, U. S. 

A." The simplest examination shows that défendant has made no 
efïort to simulate the gênerai marking of barrels used by complain- 
ant. It is difficult to see how a purchaser of average observation can 
be deceived into mistaking one of defendant's packages for one mark- 
ed and sold by the complainant. 

The decree below must be affirmed. 



SWARTS V. HAMMER. 

(Circuit Court of Appeals, Eighth Circuit. February 2, 190S.) 

No. 1,806. 

l, Bankbuptct — Taxation— Property in Hands of Tbdsteb. 

Property of a bankrupt In the tiands of tlie trustée in bankruptcy ta 
subject to taxation. , 

Appeal from the District Court of the United States for the East- 
ern District of Missouri. 
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Lee Sale (Moses N. Sale, on the brief), for appellant. 
Herbert R. Marlatt, George S. Johnson, Charles A. Houts, and 
Harry B. Hawes, for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit 
Judges. 

" CALDWELL, Circuit Judge. Solomon L. Swarts, as trustée in 
bankruptcy of the Siegel-Hillman Dry Goods Company, had in his 
hands as such trustée the sum of $68,320 belonging to the bankrupt 
estate, which sum was deposited to the crédit of the trustée in the 
designated depository of the court. This money was so held by the 
trustée at the time appointed by the law of the state for the assess- 
ment of moneys and other personal property, and was duly assessed 
to the trustée. The trustée refused to pay the tax on this money 
in his hands, claiming that the bankrupt law exempted it from taxa- 
tion. The référée decided it was liable to taxation, and this décision 
was affirmed by the district court, and the trustée appealed to this 
court. 

The money was clearly liable to be taxed under the state law, and 
the tax is vahd and coUectible, unless the bankrupt act exempts it from 
taxation. Exemption from taxation is never presumed. The légis- 
lative intent to exempt property from taxation must be clearly and 
explicitly expressed. Whether Congress could rightfully exempt 
from state taxation the property of a bankrupt in the hands of a trus- 
tée in bankruptcy, and otherwise subject to taxation, we need not 
inquire. It has not attempted to do so, and it is highly probable 
it never will. The power of taxation, as well as the power to 
exempt from taxation, is a législative, and not a judicial, function; 
and a bankrupt court, no more than any other court, can exempt from 
taxation property in the hands of one of its officers which is liable to 
taxation under the state law. It has never been questioned but 
what property in the custody and control of receivers and trustées 
oî the fédéral courts was subject to taxation under the state law, 
the same as other like property. Judson on Taxation, section 407, 
and cases cited. And this applies to trustées in bankruptcy as well 
as receivers and trustées in other cases and proceedings in the fédéral 
courts. It is a grave mistake to suppose that property in the pos- 
session and custody of an officer of the fédéral court by that single 
fact enjoys immunity from taxation. So far from exempting prop- 
erty in the custody and possession of its officers from taxation, a 
fédéral court, upon proper application, will always order and direct the 
payment of the taxes duly assessed on such property, and treat the 
same as a preferred claim against the estate or fund. Judson on Tax- 
ation, section 541. 
The decree of the District Court is affirmed. 
120 F.— 17 
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OOWEN et al. T. CfRABOW. 

(Olrcnlt Court of Appeals, Sixth Circuit, February S, 1903.) 

'■ ' ■ No.l.ii2«.- 

1. RaiI/KOads— Accident at Crossinq— Contributort Neglioknoe. 

Where plalntlff, struck by a train whlle ûrlvlng over a rallroad cross- 
Ing In a town; testlfied that before drivlng on the crosslng he stopped 
hls team, and loQkeâ and llstened, and tliat, while he cpuld not see in tiie 
direction from wliicli the train was coming because pf obstructions, be 
heard notbing,, and bis testimony was corroborated by otber witnesses 
and by testimony tending to show that the wblstle was not blown nor 
the bell rang for the" etreet crossing, the question of contributory négli- 
gence was properly submitted to the jury. 

In Error'to the Circuit Court of the United States for the North- 
ern District of Ohio.^ 

The défendant in error, who was the platotifC below, hereafter referred to 
as the "plalntiff," brought this action agalnSt John K. Oowen and Oscar G. 
Murray, receivers of the Baltimore & Ohio Railroad Company, hereafter called 
the "défendants," to recover damages for personal injuries he received in an 
accident at the village of Hamler, Ohio, about noon of April 16, 18Ô8. The 
plalntiff, who had llved near Hamler for many years, and was perfectly fa- 
mUlar wlth the crossing where the accident occurred, had been at a blaclt- 
smlth shop about 400 feet northeast of where the Baltimore & Ohio traclis 
cross east and West on Marlon street, where he loaded a plow into his wagon, 
and drove , hls team dlrectly to the crossing on a brisk walk. Immediately 
east of the Marlon street crossing, where the accident occurred, was located 
a coal shed. East of the coal shed was a stock-chute; east of the stock-chute 
an elévator; and north of the east end of the elevator wére two corncribs 
runnlng parallel wlth the track, about 150 feet long. Between thèse corncribs 
and the place where the Détroit & Lima Northern RaUroad crosses the Balti- 
more & Ohio Rallroad at grade, 1,200 feet east of Marion street, were located 
three stave sheds. This crossing of the Baltimore & Ohio Railroad and the 
Détroit & Lima Northern Railroad, it was testlfied by the plaintiffs witnesses, 
was bloeked by a Détroit & lima Northern train at the time the plaintifC 
started from the blacksmlth shop. At the time of the accident the plaintifC 
was standing In hls wagon, drivlng hls horses, and he testlfied that he looked 
both ways when he started south from the blacksmlth shop, but that he could 
not see a train approaching from the east on account of the obstructions. 
When he got wlthln a few feet of the side track, and bèside the coal shed, he 
came to a f ull stop, and looked west, but hls vlew was obstructed to the east. 
He llstened, and, hearing no sound, drove onto the track, when a danger 
signal was blown from a freight train of about 50 cars, coming from the 
east, and only 250 feet from him. Hls horses were so frightened that they 
stopped and pranced on the track, and the plalntiff ur'ged them with his 
Unes. They started, and the wagon had nearly crossed the track when the 
engine struck in front of the rear wheel, and threw the plaintifC to the 
ground, causing the injuries for whleh recovery was had in the court below. 

H. F. Burket, for plaintiffs in error. 
Wm. P. Tyler, for défendant in error. 

Before SEVERENS, Circuit Judge, and THOMPSON and 
WANTY, District Judges. 

WANTY, District Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

The négligence imputed to the défendants was the failure to blow 
the whistle and ring the bell when approaching the crossing, where 
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the view from the highway was obstructed by the buildings and a 
number of freight cars which were scattered along the track as far 
as the Détroit & Lima Northern crossing. There was a sharp con- 
flict in the évidence regarding the giving of any signal by the de- 
fendants, and their negUgence in that matter was found by the jury 
under proper instructions. 

The only error urged in this court is the refusai of the trial judge 
to give a peremptory instruction for the jury to find a verdict for the 
défendants on account of the contributory négligence of the plaintifï. 
This could only hâve been done if, from the évidence, ail reasonable 
men would hâve drawn the conclusion that the plaintifï did not exer- 
cise that degree of care which, under the circumstances, a prudent 
person should hâve exercised. The law in this class of cases is so 
well settled that a citation of authorities is unnecessary. Each case 
must be judged in the light of the circumstances surrounding it. 
The défendants urge that the plaintifif was négligent in failing to dis- 
cover the approaching train before he arrived at the crossing. They 
claim he did not look, or, if he did look, as he testified he did, it was 
so negligently done that he failed to see the train, which must hâve 
been in sight for 200 feet before he got behind the coal shed, which 
hid it from his view. The plaintifï and some of his witneçses, on 
the other hand, testified that at the time the plaintifï started from 
the blacksmith shop the Baltimore & Ohio train was east of the 
Détroit & Lima Northern track, which they testified was blocked by 
a train, which, with the obstructions on the north side of the Balti- 
more & Ohio track, made it impossible for the plaintifï to see the 
train at any time while he was going from the blacksmith shop to 
the place where the accident occurred. Giving this testimony every 
inference which can be drawn from it in favor of the plaintifï, as 
must be done in determining whether the court would hâve been 
justified in directing a verdict, it cannot be said that ail reasonable 
men would hâve come to the conclusion that the plaintifï was négli- 
gent in not seeing the approaching train. The crossing, by reason of 
the obstructions, was peculiarly dangerous; and it is urged that, if 
an approaching train from the east could not be seen, it was incumbent 
on the plaintifï to be more vigilant in an endeavor to ascertain its 
présence by the use of his hearing. This, he testified, he did, and he 
is corroborated by another witness, who was at the time walking on 
the sidewalk near the place of the accident. The plaintifï says that 
when he came to the crossing he stopped, and, not being able to see 
east, he listened, but could hear no sound of an approaching train. 
He also says that his horses always became frightened at the cars, 
and that while he was listening he watched them, and they showed 
no sign of fright, and, becoming satisfied of his safety, he drove 
onto the track. Under this testimony it seems to us that it was the 
duty of the trial judge to submit the question of the négligence of 
the plaintifï to the jury, which he did in a very comprehensive and 
clear charge, and the judgment is afïirmed. 
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ADAM T. FOLGBR. 

(drcalt Court of Appeals, Seventb Circuit Januaiy 8, ISOS.) 

No. 930. 

L Patents— PrkiiIminabt Injunction against Inpringbmbnt— Acquikscbncb 
IN Validitt. 

It is withln the discrétion of the court to grant a preliminary injonc- 
tion against Infrlngement of an unadjudlcated patent, where the défend- 
ant bas for three years been making and selling the patented article 
under a license from the patentée, which was then terminated by the 
latter, although the patent was not Issued untU near the close of sucli 
tlme, and where défendant since the cancellation of the license has been 
marking the articles sold by him as made under such patent 

5. Samb— Ihfbingkmbnt— Chahging Location of Parts. 

Whlle a patent for a comblnation is not infringed if any one of the élé- 
ments of the comblnation is omitted, a change in the form or the location 
or séquence of the éléments will not avoid infrlngement where they are 
ail employed to perform the same funetions, unless form, location or 
séquence is essential to the resuit or to the novelty of the clalm. 
Ik Bamb— Name of Patented Article— License to Use. 

A patentée, who has adopted a name to dénote and identify the pat- 
ented article, may license the use of the name in connection wlth the 
rlght to manufacture and sell the article, and the llcensee has no rlght, 
after the expiration of the license, to continue the use of the name In 
connection with a différent and competlng article. 
4. Same— Validity and Infkingement— Watbr Hkatbb. 

The Folger patent No. 680,760, for a water heater, clalm 5, heU valid 
and Infringed on appeal from an order grantlng a preliminary Injunction. 

6. Same— Suit in Equity— Multifakiousness of Bill. 

A bill whlch seeks to enjoln an unauthorlzed person from uslng a pat- 
ented article, and also from uslng the generic name of that article, is not 
multifarlous. 

Appeal from the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois, 

Thomas A. Banning, for appellant. 

Walter F. Murray and Rufus S. Simons, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges, 

BAKER, Circuit Judge. The temporary injunction appealed from, 
entered at the ' suit of Folger, a citizen of Ohio, restrains Adam, a 
citizen of Illinois, from continuing to infringe letters patent No. 
680,769, August 20, 1901, for improvements in water-heaters, and 
from using the name "Victor" on or in advertising any water-heater. 
Folger filed his application on May 31, 1895. Before this he had 
sold a number of heaters made in conformity to his spécifications. 
Hé adopted the name "Victor" to dénote the heater manufactured 
according to the spécifications and embodying his inventions. Prier 
to June 8, 1898, the Victor had become well and favorably known, and 
very many had been sold, and were in satisfactory use. June 8, 1898, 
he gave a nontransferable license to Adam to make, use, and sell 
heaters containing the inventions set out in his application throughout 

K 5. Pleading in infrlngement suite, see note to Caldwell v. Powell, 19 C. C. 
A 595. 
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the United States, except Ohio, Kentucky, and Tennessee. Folger 
reserved the right to cancel the license for certain causes. In con- 
nection with the license to practice the invention, Folger authorized 
Adam to use the name "Victor" on and in advertising heaters made 
under the license. Adam and Folger made Victor heaters in accord- 
ance with Folger's spécifications, and sold about 4,000 of them in their 
respective territories, without any controversies arising between them 
until June, 1900. Adam then advised Folger that he intended to 
change the construction of the coil, and discard the use of the "mani- 
fold" ends described in the spécifications. Folger protested, and for- 
bade the change. In December, igoo, and during 1901, Folger found 
out that Adam had nevertheless made that and other changes and 
was selling the altered heaters by means of circulars that contained 
descriptions and cuts of the true Victor construction. For that and 
other reasons Folger served a written notice on Adam, on January 7, 
1902, terminating the license on February 8, 1902, in pursuance of 
the réservation in the contract. Before the patent was issued, the 
outer covering of the heaters bore a name plate showing the words : 
"The Victor Instantaneous Water-Heater. Patent applied for." 
After the patent was issued "Patent applied for" was changed to 
"Patented August 20, 1901." After his Hcense was canceled, Adam 
continued to make water-heaters, but he claims to hâve altered the 
construction so as to avoid infringement of the Folger patent. But 
the record shows that he continued to advertise his heater as the 
"Victor" ; that he issued circulars that contained cuts illustrating 
features that are admittedly within the patent ; and that he published 
testimonials, the dates of which he changed, which were given by users 
of the genuine "Victor." And a heater of the alleged noninfringing 
type, sold by Adam in June, 1902, is exhibited, which bears a name 
plate containing the words: "The Victor Instantaneous Water- 
Heater. Patented August 20, 1901." No patent on water-heaters, 
except Folger's, was issued on that date. The évidence tends to show 
that Adam's alleged noninfringing heater is of inferior construction, 
and injures the réputation and sale of the genuine Victor. 

I. The validity of the patent had not been adjudicated, and Folger 
relied upon acquiescence to secure an injunction pendente lite. With- 
out deciding how far, if at ail, the use and sale of the Victor heater 
before the patent was issued should be taken as évidence of acqui- 
escence in the validity of the patent (see Sargent v. Seagrave, 2 Curt. 
553, Fed. Cas. No. 12,365 ; Wilson v. Store Service Co., 31 C. C. A. 
533, 88 Fed. 286 ; McDowell v. Kurtz, 23 C. C. A. 1 19, iy Fed. 206 ; 
Corser v. Overall Co. [C. C] 59 Fed. 781 ; White v. Hunter [C. C] 
47 Fed. 819), we are of opinion, on this branch of the case, that the 
temporary injunction was not improvidently issued. The purpose of 
showing adjudication against others or acquiescence by the public is 
not to foreclose the question of validity, but to aid the presumption 
which the patent raises to a point where the court is satisfied that the 
probabilities of a final decree in the complainant's favor are so strong 
that the défendant should be excluded at once from practicing the 
alleged invention. Three years before the patent issued, Adam took 
from Folger a license to make heaters according to Folger's specifica- 
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tions. True, he could not examine the claîms în the patent office; 
but he could examine the heater, interrogate Folger, and search the 
whole of the prior art for himself, if he chose. He btiilt the heaters 
in accordance with the spécifications furnished by Folger, After the 
patent was granted, he did not surrender the license. On the con- 
trary, the record seems to indicate that he would be holding it yet if 
Folger had not canceled it. His use of the patent imprint, and his 
présent contention that, after the withdrawal of the license, he altered 
the construction se as to avoid the claims, are strong concessions of 
the patent's validity. No other member of the public has questioned 
it. So far as Adam is concerned, his actions évidence a sufficient 
acquiescence. Blount v. Société Anonyme du Filtre Chamberland 
Système Pasteur, 3 C. C. A. 455, 53 Fed. 98; White v. Surdam 
(C. C.) 41 Fed. 790 ; Steam Gauge & Lantern Co. v. Ham Mfg. Co. 
(C. C.) 28 Fed. 618; Burr v. Kimbark (C. C.) 28 Fed. 574. We think 
it rests with him to convince the court on final hearing that the patent 
is void. Till then let the point of validity stand in Folger's favor. 

2. Concerning infringement, the question at the preliminary hearing 
was limited to the fifth claim, which is as follows : 

"The combination of the heatlng-eoils, a water-supply leading thereto, a 
valve Interposed in the water-supply pipe to turn the water on or offi from 
the coils, a supplemental regulating-valve arrangea in the plug of the main 
valve to regulate the quantity of water passing to the colis without movlng 
the main valve, a gas-burner beneath the coUs, a gas-supply pipe leading to 
the burner, a valve in the gas-supply pipe, and connections between the gas- 
valve and the main valve of the water-pipe by which the gas- valve and the 
main water-valve may slmultaneously be opened and closed, and the sup- 
plemental valve may be regulated independently, substantially as shown and 
described." 

The combination comprises eight éléments, — heating-coils, gas- 
burner, water-supply, gas-supply, water-valve, gas-valve, connections 
between the two latter whereby one handle opérâtes both valves 
equally, and a supplemental water-valve adjustable independently of 
the main water-valve. Grant that each élément l's old, and that some 
hâve been combined in various ways, yet the fact remains, as far as 
this record discloses, that Folger was the first to perceive that, if it 
were desired to hâve the water more highly heated than usual, he 
might, while leaving the gas burning at its full height, cause the water 
to flow less rapidly, and still secure the désirable resuit of having the 
gas and the water turned on or oflf by one opération. His invention 
lay in the concept of a combination that would produce this useful 
and new unitary resuit. Adam's altered heater contains the eight 
éléments, each performing the same function to effect the same com- 
bined resuit as in the genuine Victor heater. In the Victor, however, 
as the exhibit shows, the construction follows the very letter of the 
claim, and the supplemental water-valve is "arranged in the plug of the 
main valve" ; while in Adam's heater, as exhibited, the supplemental 
valve has been moved from the plug to the side of the main valve. 
He has escaped infringement if the words "arranged in the plug of 
the main valve" are of the essence, and not merely descriptive of a 
preferential location. It is well settled that there is no infringement 
if any one of the material parts of the combination is omitted, and that 
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a patentée will not be heard to deny the materiality of any élément 
included in his combination daim. Vance v. Campbell, i Black, 427, 
17 L. Ed. 168; Meter Co. v. Desper, loi U. S. 337, 25 L. Ed. 1024; 
McClain v. Ortmayer, 141 U. S. 423, 12 Sup. Ct. 76, 35 L. Ed. 800. 
If a patentée daims eight éléments to produce a certain resuit, when 
seven will do it, anybody may use the seven without infringing the 
claim ; and the patentée has practically lost his invention by declaring 
the materiality of an élément that was in fact immaterial. But form, 
location, and séquence of éléments are ail immaterial, unless form or 
location or séquence is essential to the resuit, or indispensable, by 
reason of the state of the art, to the novelty of the claim. Winans v. 
Denmead, 15 How. 330, 14 L. Ed. 717; Reece Buttonhole Mach. 
Co. V. Globe Buttonhole Mach. Co., 10 C. C. A. 194, 61 Fed. 958; 
Bundy Mfg. Co. v. Détroit Time Register Co., 36 C. C. A. 375 , 94 
Fed. 524 ; Extraction Co. v. Brown, 43 C. C. A. 568, 104 Fed. 345 ; 
Norton v. Jensen, i C. C. A. 452, 49 Fed. 859; Consolidated Safety- 
Valve Co. v. Crosby Steam-Gauge & Valve Co., 113 U. S. 157, 5 
Sup. Ct. 513, 28 L,. Ed. 939; Hoyt v. Horne, 145 U. S. 302, 12 Sup. 
Ct. 922, 36 L. Ed. 713. Hère Adam did not omit the supplemental 
valve ; on the contrary, he could not avail himself of Folger's concep- 
tion without using it. The location of the supplemental valve "in 
the plug of the main valve" is not essential to the resuit Folger desired 
to accomplish. When the main valve is dosed, the water is entirely 
shut ofif; when open, it forms a part of the continuous waterway. 
The function of the supplemental valve is to form a partial obstruction 
in the waterway, to a greater or less extent as desired. It performs 
that function wherever placed in the waterway. Folger's location 
seems préférable, because it does not interfère with the free use of the 
handle that turns the main water and gas valve. But location was not 
of the essence of Folger's conception as above described. Nor was 
location, by reason of the state of the art as disclosed by this record, 
indispensable to the novelty of the claim. As stated before, Folger 
conceived the idea of regulating separately the fîow of the water while 
preserving the unity of action of the supply-valves for water and gas. 
His contribution to the art did not consist in improving the form or 
location or séquence of éléments in an existing combination, but in 
taking and combining the éléments to produce a new resuit. He is 
entitled to an application of the doctrine of équivalents in proportion 
to the scope of his invention. Cases supra. To construe his state- 
ment of location as essential, and not merely descriptive, would ignore 
the nature of the invention, and deprive him of the benefits of equiv- 
alency. It may be noted that a gas-burner is essential to the combina- 
tion. It is mentioned in the claim as "a gas-burner beneath the coils." 
Did Folger invent the placing of the burner beneath the coils ? May 
the combination, which he did invent, be lawfully used by one who 
chooses to throw the gas against the coils from the sides or top? It 
is unnecessary, perhaps, to say that on this hearing we do not aim 
to preclude the circuit court or ourselves from finding noninfringement 
on a fuller or différent record. We merely décide that on the pre- 
liminary hearing infringement was shown with sufïicient certainty to 
warrant the injunction pendente lite. 
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3. The name "Victor" was adopted to dénote the heater manufac- 
tured in accordance with the spécifications of the patent. We pass the 
question of farming out trade-marks on compétitive articles as in- 
apposite. The word "Victor" stands as the identifying and generic 
name of the patented article. Adam was licensed to use it as such 
on and in connection with the patented article, and not otherwise. As 
iised, the word did not represent to the public that they were getting 
any skill or excellence of workmanship which Folger alone possessed, 
but that the heater was the kind covered by the patent. As Folger 
had the right to license Adam to use the thing, he had the right, as 
a part of the same transaction, to license him to use the name of the 
thing. The very fact that it would be a fraud upon the public to allow 
one to hold a monopoly of the name of a thing after his monopoly 
of the thing itself had expired (Singer Mfg. Co. v. June Mfg. Co., 
163 U. S. 169, 16 Sup. Ct. 1002, 41 L. Ed. 118. And, see further, 
Holzapfel's Compositions, Co. v. Rahtjen's American Composition Co., 
183 U. S. I, 22 Sup. Ct. 6, 46 L. Ed. 49; Centaur Co. v. Heinsfurter, 
28 C. C. A. 581, 84 Fed. 955; Gally v. Manufacturing Co. [C. C] 30 
Fed. 118; Stimpson Computing Scale Co. v. W. F. Stimpson Co., 44 
C. C. A. 241, 104 Fed. 893) emphasizes the conclusion that it would be 
a fraud upon the public, during the life of the patent, to permit a 
stranger to palm ofï a spurious for the patented article by means of the 
identifying and generic name of the latter. 

4. We do not regard a bill multifarious which seeks to enjoin an 
unauthorized person from Using a patented article, and also from 
using the generic name of that article. Animarium Co. v. Neiman 
(C. C.) 98 Fed. 14 ; Jaros Hygienic Underwear Co. v. Fleece Hygienic 
Underwear Co. (C. C.) 60 Fed. 622; Weir v. Cas Co. (C. C.) 91 
Fed. 940; Dennison Mfg. Co. v. Thomas Mfg. Co. (C. C.) 94 Fed. 
651 ; Harper v. Holman (C. C.) 84 Fed. 222; U. S. v. American Bell 
Tel. Co., 128 U. S. 315, 9 Sup. Ct. 90, 32 L. Ed. 450; Oliver v. Piatt, 
3 How. 333, II L. Ed. 622. 

The order appealed from is afïirmed. 



HORLICK'S FOOD CO. v. ELGIN MILKINE 00. et aL 

(Circuit Court of Appeals, Seventh Circuit January 6, 1903.) 

No. 896. 

L Tradb-Nambs— Tbrmination of Exclusive RioErr to Use — Expiration o» 
Patent. 

Where the manufacturer of an article, to which he gave a name, by 
which it became known, placed upon the packages in which it was sold to 
the public a notice in the usual form that the article was made under 
a patent, the right to the exclusive use of the name as a trade-name 
expires with the expiration of the patent, whether the article was In fact 
made In accordance with the patent or not. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

Charles Quarles and Frank F. Reed, for appellant. 
F. C. Winkler and E. H. Bottum, for appellees. 
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Before JENKINS, GROSSCUP. and BAKER. Circuit Judges. 

GROSSCUP, Circuit Judge. This is a suit brought by appellant, 
a citizen of the State of Wisconsin, against appellees, citizens of tlie 
State of Illinois, to restrain fraudulent compétition charged to be per- 
petrated in the use, by appellees, of the words "Malted milk" in the 
préparation and sale of their products. 

The case is not free from contradictory testimony ; but in the view 
we hâve taken, that portion which is material, may be assumed as sub- 
stantially stated by appellant. 

In 1887, the appellant began the manufacture at Racine, Wiscon- 
sin, of a dry granulated or powdered extract of malt, flour and milk, 
to which it gave the name of "Malted milk." At this time, as ap- 
pellant claims, it was not known that malt acted upon milk chemically, 
and the name "Malted milk" was, unless fanciful, suggestive only of 
the two ingrédients entering into the product. 

Appellant's business has been, and is, very profitable. More than 
$200,000 has been invested in its plant, and over $250,000 expended 
annually in advertising. The product was known, the world over, 
as "Malted milk." Its trade name, and the name by which it has 
been known in médical and other literature, has been simply "Malted 
milk"; so that the product has come to be bought and sold by that 
name. 

In the year 1897, the appellee corporation was organized, and be- 
gan to manufacture, sell and advertise a granulated milk food, as 
malted milk ; claiming in its circulars, that this product was better than 
appellant's malted milk. No action was taken by appellant, however, 
until 1901, when appellees began putting upon the market a powdered 
extract of malt, flour and milk, to ail appearances identical with ap- 
pellant's product, and called it "Meadows Malted Milk." The pack- 
ages used by appellees are dissimilar in shape and in color of ink, from 
ihose of appellant, but the words "Malted milk" are conspicuously em- 
ployed. 

The contention of appellant is, that the words "Malted milk" had, 
at the time they were adopted as the name of appellant's product, no 
known signifiçance ; that they were not descriptive, for it was not 
then known that milk could be malted; but they hâve come to de- 
scribe the product solely through the exploitation of the product by 
appellant ; and that, under such circumstances, the term has become, 
exclusively, within the right of appellant to use. 

Were this présentation substantially true, and were it unafïected by 
corrélative facts, appellant's right to an injunction against appellee, 
might easily be sustained. But there are material and important 
corrélative facts. The claim of appellant is, that Horlick's Malted 
Milk was, and is, manufacturée as follows: Coarsely ground malt 
and wheat flour are macerated in water, raising the température to 
150 degrees F., holding it at that température for about half an hour, 
so as to insure the conversion of the starch in the flour into dextrine 
and maltose, or malt sugar ; then raising it to a température of from 
165 to 170 degrees F., holding it there for about fifteen minutes ; then 
running it into a press and expressing ail of the liquor eut of the 
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mashed gi^ain; tfien passing ît through fine sieves; then evaporating 
this liquor to a thick syrup; then adding fresh cow's milk, the whole 
milk, then raising the température to at least i6o degrees in order 
to pasteurize ; then evaporating in vacuum pans, where it is agitated, 
adding sait and bicarbonate of potash and soda, to the total amount 
of one-half of one per cent., then grinding the dry mass to a granu- 
lated form or powder, packing it in air-tight glass jars, with parafine 
sealing, and métal caps with screw connection. 

June 5, 1883, appellant took eut a process patent upon a granulated 
food for infants. The process is said to follow a process published in 
Ruth on Infants Foods, in 1876, and earlier by Liebig. The process 
is described in the patent as follows: 

"In carrylng out my Invention I take equal parts of selected barley-malt 
and ground wlieat (or oats) and thoroughly macerate or soften the same In 
pure fresh cow's milk, sufiBclently to admit of the whole being stlrred and 
mlxed 80 as to form a loose soft mash. I then place the mash In a kettle pto- 
vlded with a steam-jacket, where It is gradually ralsed to a température of 
150 degrees Fahrenheit, and kept constantly stlrred or agitated, so as to pre- 
vent the posslbUlty of any damage thereto by reason of the heat. The mash 
being kept at this degree of heat (150 Fahrenheit) for half an hour, the stareh 
is thus transformed into deztrine and grape-sugar through the action of the 
diataee contained In the malt It is then ralsed to the température of 170 
degrees Fahrenheit, and retained at that degree of heat for flfteen minutes, 
after which It Is taken out of the kettle, placed In bags, and pressed, the 
liquid extract running from the bags, when pressed, through very fine sieves, 
whlch serve to reject ail husks and insoluble matter. This fine liquid Is then 
put into a vacuum pan provided with a strong central shaft havlng teeth or 
knives, the latter servlng, when the shaft Is revolved, durlng the evaporation 
or drying of the extract, to keep the mass eut up Into small parts untll the 
whole is redueed to a dry powdered extraet. This extract readily dissolves 
again in water, and is put up for public use in cans or bottles." 

It will be noted, that while the process employed in the préparation 
of Horlick's Malted Milk is, in some respects, différent from the 
process described in the patent, the product of both is a dry granulated 
powder, composed of milk and malt, supposedly affected, correlatively, 
by Chemical action. Under enquiry by chemists, the two products 
might be distinguished by analysis ; but so far as the purchasing public 
is concerned, they would probably pass for the same product. 

Now, beginning with iSgo, and contïnuing until the commencement 
of the action in the court below, the appellant placed on its commer- 
cial packages of Horlick's Malted Milk the words, "Patented June 
S, 1883." It 'S perhaps signifîcant that the patent mark was omitted 
from packages distributed gratuitously to physicians, and also from 
packages sent to Great Britain. The reason given by Mr. Horlick 
for thus marking the commercial packages sold in the United States 
was, that he believed he was entitled to the protection of the patent 
of June S, 1883. However this may be, the efïect on the public was 
to stamp the packages thus marked with notice that they were manu- 
factured under the patent ; and to some extent, at least, the patent no- 
tice afforded shelter against the compétition of others. 

It matters not, in our judgment, that the patent may not hâve been 
in fact valid ; nor that the product, — malted milk — could not in fact 
hâve been covered by the description of the patent. The point is, 
that appellant chose to mark its product as if it were a monopoly. 
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thereby obtaining, measurably at least, the benefit of a monopoly ; and 
gave to it a name, that became the generic name of the supposed 
monopoly. The case is thus brought, in our judgment, within the 
principle, if not the exact facts, of Singer Mfg. Co. v. June Mfg. Co., 
163 U. S. 169, 16 Sup. Ct. 1002, 41 L,. Ed. 118, and must be ruled ac- 
cordingly. 
The decree must be afifîrmed. 
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SAMB V. MICHIGAN KNITTING CO. et al. 

(Circuit Court of Appeals, Sixth Circuit December 2, 1902.) 
Nos. 1,102, 1,103. 

L Patents — Uonstruotion of Claims— Limitation by Spécification. 

Where tlie identity or specilic charaeter of a patented article of manu- 
facture is affected by the means of Its manufacture, an exception must be 
made to tlie gênerai rule that the means or process of manufacture is 
immaterlal, and the claims may be construed wlth référence to the spéci- 
fication and drawings describing such means, and Umlted to the article 
so produced, although not so limited in terms. So In a patent for gloves 
formed from blanks, which, as described and lUustrated in the spécifica- 
tion and drawings, were knitted, and in fact, as so described and illus- 
trated, could not be made otherwise, claims which contain no limitation 
In terms as to the means of manufacture, to save them from the objec- 
tion that they are too broad, may properly be construed as limited by the 
epeciflcation to knitted gloves; and especlally is such construction per- 
missible where it appears to hâve been the one accepted and acted on by 
the patent olflce. 

S. Bame — Validity — Article dp Manufactueb. 

The validity of a patent for an article of manufacture is not afCected 
by the fact that such article can be produced on machines prevlously lu 
use, and adapted to produce varlous articles, where it was not prevlously 
made, and the instruction of the patent was necessary to enable a work- 
man to construct it on the machine. 

S. Same— Invention. 

The fact that an article is not more useful than otber slmilar articles 
does not affect its patentability, but, if It is useful and new, and Invention 
is involved in its production, it is a proper subject for a patent 

i, Samb — Contributort Inpringement. 

A patentée, who, after disposing of bis patent Joins In formlng a new 
Company, which manufactures an infringlng article, but which he claims 
to be a new and Independent Invention of bis own, Is llable as a con- 
tributory Infrlnger. 

5. Same— Inpbingkmbnt— Knitted Qlovbs. 

The Lamb patent. No. 462,563, for a glove constructed from two knitted 
blanks, one for the thumb and the other for the rest of the hand, includ- 
ing the Angers, construed, and held not anticipated, and to disclose inven- 
tion. Also heU infringed. 

6. Appbai,— Stipulation as to Record— Duty dp Clbrk to Recognize. 

Stipulations by counsel as to the parts of the record to be embodled In 
the transcript on appeal, entered Into for the purpose of ellmlnatlng un- 
necessary matter, are to be encouragea, and it Is the duty of the clerk 
to recognize such stipulations, and to make the transcript in conformity 

î 2. See Patents, voL 88, Cent Dig. { 55. 

f 4. Oontrlbutory infringement of patents, see note to Edison Electric LIght 
Co. V. Peninsular Llght Power & Heat Oo., 43 C. C. A. 486. 



268 120 FBDBRAL REPORTBR. 

therewlth. Where he refuses to do so, costs wlU be taxed only for thaï 
part of the record embraced in the stipulation. 

Appeal from the Circuit Court of the United States for the Southern 
Division of the Eastern District of Michigan. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Eastern District of Michigan. 

Fred L. Chappell, for appellant. 

Edward Cahill and Clark C. Wood, for appellees. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

SEVERENS, Circuit Judge. Thèse two cases were argued and 
subrnitted tpgether. In each the appellant complained of the infringe- 
ment of patent No. 462,563, belonging to it by assignment from Isaac 
W. Lamb, the patentée, who is also one of the défendants and ap- 
pellees in the first of the cases above entitled, The patent is for a 
glove, and bears date November 3, 1891. The défendant in each 
case, other than the corporations named, are ofificers thereof ; Lamb 
being the président of the one named as défendant in the first-entitled 
cause. In each case the défendants, except Lamb, by their answers 
disputed the validity of the patent, and ail denied infringement. The 
causes were heard upon pleadings and proofs, and the bills in botli 
cases were dismissed upon the ground that the patent was void for 
lack of invention, except with respect to the défendant Lamb, and 
as to him because it was not shown that he infringed. 

The patent was issued to Lamb for a glove constructed from two 
blanks, one for the thtimb and the other for the rest of the hand, 
including fînger pièces. The spécification describes thèse blajnks as 
being fabrics knitted upon a machine, and then joined and put into 
form by sewing or crocheting. The method of making the blanks 
upon the machine is specified with such minuteness that a skilled 
operator could make them without further direction, and displays 
a good deal of ingenuity. The claims of the patc^it are as foUows: 

"(1) A glove formel of two blanks, the hand blanli having finger pièces 
formed thereon, and nanrowed at the point where the thumb Is attached, and 
of a unif orm width from the thumb to the -wrist, and the thumb blanU having 
its npper portion knit goring, substantially as descrlbed. (2) A glove com- 
posed of a main blank having flnger pièces narrowed at the bases, said blank 
being narrowed î^t the point where the thumb is attachLù, and having its 
upper portion of unlform width, and a thumb blank secured to the main 
blank at the point of narrowing, substantially as descrlbed. (S) A glove 
comprlsing a main blank having the Angers thereof eomposed of seven pièces, 
six of whlch are narrowed at the bases, and a thumb blank suitably secured 
to the main bl?ink, substantially as descrlbed." 

The drawings are shown below in another connection. 

A question of some difïiculty meets us at the dutset, which îs net 
noticed in the briefs, nor was it commented upon in the argument. 
It will be noticed that, the spécification describes a glove made up of 
knitted blanks. The claims are for a glove made up of blanks con- 
structed in the formis descrlbed, but there is nothing in them which 
expressly requires that they shall be knitted blanks, except that in 
the first çlairn. there is a requirement that the thumb blank shall be 
knitted; and the question is: Are the claims to be construed as lim- 
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ited to a glove formed from knitted blanks, or as extending broadly 
to a glove made up of blanks of any suitable fabric (say of leather or 
cloths). It is probable from the proceedings in the patent office that 
the daims were regarded as limited to the kind of fabric described 
in the spécification, for it appears from the contents of the office files, 
which were put in évidence, that what is now claim i described the 
thumb pièce as having its "upper portion eut goring," and for that 
reason was objected to, upon a suggestion that it should be stated 
that the upper portion was knit goring. And it appears that upon 
an amendment accepting this suggestion the claim was allowed in its 
présent form. It is the settled rule in patent law that claims must 
stand or fall as made (Keystone Bridge Co. v. Phœnix Iron Co., 95 
U. S. 274, 278, 24 L. Ed. 344) ; but it is equally well settled that the 
claims of a patent are to be construed by référence to the spécifica- 
tions (ol which the drawings form a part), and that such référence 
may be had, not for the purpose of expanding the claim, but for 
the purpose of defining it and limiting it to the description of the 
invention (McClain v. Ortmayer, 141 U. S. 419, 12 Sup. Ct. 76, 35 
L. Ed. 800; Howe Mach. v. National Needle Co., 134 U. S. 388, 
10 Sup. Ct. 570, 33 L. Ed. 963; Coupe v. Royer, 155 U. S. 565, 15 
Sup. Ct. 199, 39 L. Ed. 263; Tilghman v. Proctor, 102 U. S. 729, 
730, 26 L. Éd. 279). And within certain limits the courts are in- 
clined to adopt this mode of construction when it is necessary, as 
in the présent case, to save the patent from the objection that the 
claims are too broad. Rubber Co. v. Goodyear, 9 Wall. 788, 795, 
19 L. Ed. 566; McClain v. Ortmayer, supra; Coupe v. Royer, supra, 
577; Soehner v. Stove Co., 28 C. C. A. 317, 84 Fed. 182. And this 
would seem to be ail the more safe and permissible where the con- 
struction adopted plainly appears to bave been the one accepted by 
the patent office. Of course, this cannot be done when the claim 
specifically calls for matter not described at ail, but only where there 
is a description to which the claim, when correspondingly restricted, 
may apply. If the patent, when construed upon what stands "within 
its four corners," claims more than the actual invention, the patentée 
must disclaim the excess in order to save that to which he is really 
entitled. We do not think it necessary to enter into the beclouded 
question as to how far the words "substantially as described," which 
are added to each of thèse claims, may aflfect the construction which 
we ought to adopt. The question we are considering is one of 
serious importance hère; for, in gênerai, when the patent is for a 
product of manufacture, it is not material by what means or by what 
process it is manufactured. But it is obvions that there must be an 
exception to this rule to cover cases where the identity or spécifie 
character of the thing patented is aiïected by the means or method 
of its manufacture. Thus it is easy to understand that a glove made 
up of knitted material is a diiïerent thing from one made from cloth 
or leather. Its qualifies are dépendent on the way in which it is 
made. If the method of manufacture is indiffèrent, then, of course, 
the gênerai rule applies. We think the patent should be construed 
as one for a glove composed of knitted blanks, such as are described 
in the spécification. 
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Figs, I, ?, and 3, shown by the drawings, sufficiently indicate the 
blanks and the glove. 



J^i^.i. 
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The thumb pièce is set into the other blank, the part "knit goring" 
extending toward the wrist. The loose threads of the blanks are left 
to be used in completing the enàs of the pièces to which they are 
attached. The finger pièces are knit separately, and are wider; that 
is, their aggregate width is wider than the main part of the blank 
which covers the hand. Each finger pièce is knitted entire down 
to hand, where the knitting is stopped on one part of the length, 
as shown at 19. Thereupon, the knitting for the hand is taken up 
and continued until the place 11 is reached, where the thumb pièce 
is to be inserted, and where a part of the knitting is discontinued 
to accommodate it, and then the rest of the hand blank is knit out 
as shown. The several flaps left on the edges of the finger pièces 
are knitted wide enough to extend around the finger to the other 
side of the finger pièce, where the edges are secured together, thus 
making only one seam along the finger pièce necessary. So the 
thumb pièce is entire, and, when sewed in, the glove is completed. 
The court below found that this was not a new structure, it appear- 
ing, as the court held, that such gloves had previously been made by 
hand, and that ail Lamb did was to knit the parts by a machine, 
rather than by hand. Undoubtedly, the conclusion that the patent was 
void was correct if the facts were as supposed; but we are unable 
to find in the record any évidence which satisfies us that there had 
been in prior public use a glove, such as the patent describes, knit 
by hand or otherwise. 

A number of patents on knitting machines are shown by the rec- 
ord, containing directions for their use. They describe how a blank 
with thumb and finger pièces can be knit on them, but none describes 
the method of the patent in suit of knitting the blank for the hand and 
the finger pièces in a single structure. In fact, those patents with 
their spécifications fall far short of anything furnishing instruction for 
making the glove of the Lamb patent, and none of them pretended 
to do so. Ail that can be said of them is that the machines were 
capable of knitting circular work, and flat work also, which could 
thereafter be sewed up by hand. The nearest approach made by 
any previous patent to that of the Lamb patent was that of a 
patent to Wakeman in 1881, — No. 241,458, — the main object of 
which was to show a knit mitten in which the fabric was widened 
on knitting up from the wrist into the thumb, but having the rows 
of stitches parallel; and also showing the rows of stitches to be 
continuous in the main fabric and in the thumb. But this was 
round work. Stitches were thrown off at the base of the thumb so 
as to provide a square end. A eut was made into one side of the 
mitten where the thumb was to be knitted on by pricking out the 
threads across enough of the rows so that with those dropped there 
should be enough left on which to continue the thumb. The patent 
being for a mitten, showed no finger pièces. It is obvious that it 
contained very little of the characteristics of the patent in suit. There 
is an English patent to Upsdale for knitted fabrics, but it is still more 
remote, and hardly furnishes a basis for comparison. Then there 
is the oral testimony of the witness Phelps, who is a son-in-law of 
the défendant Lamb, who swears that he himself at one tirae, pre- 
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vious to the date of this Lamb patent, produced a glpve Uke that 
of the patent; but he does not produce a spécimen, and a witness 
who, he says, had knowledge of it at the time, does not recoUect 
the circumstance. And Lamb himself, in a rather dubious way, fur- 
nished what at most is a hint of a previous production of his own 
that might anticipate the structure of the patent. The circumstances 
and the testimony of the other witnesses bear heavily against this 
évidence, and it is not persuasive. 

The défendants also contend that the patented glove is simply the 
product or resuit of the opération of the patented machine, and so 
is not of itself patentable. This might be so if it was the only thing 
that could be made on the machine; but the machine is adapted to 
knitting of various fabrics, and it would seem that the instruction 
of this invention is necessary to enable the workman to construct 
the glove on the machine. It is also urged that the patent shows 
"simply a good, average, well-fitting glove," and that thèse are the 
advantages claimed for it ; but that it really fits no better and looks 
no better than other gloves. We cannot say how this is. No doubt, 
however, is expressed of its utility. The défendants are engaged in 
the business of manufacturing and selling something very similar to 
it, and this must be accepted as very cogent évidence for the purposes 
of the case. Lehnbeuter v. Holthaus, 105 U. S. 94, 96, 26 L. Ed. 939; 
Gandy v. Belting Co., 143 U. S. 587, 595, 12 Sup. Ct. 598, 36 L. 
Ed. 272. It may be more or less useful than other gloves. That is 
unimportant. If it is a useful article, and is new, it is the proper 
subject of a patent, provided it involved invention to produce it. 
Gibbs V. Hoefner (C. C.) 19 Fed. 323 ; La Rue v. Electric Co. (C. C.) 
31 Fed. 82; Seymour v. Ôsborne, 11 Wall. 516, 549, 20 L. Ed. 33. 
We think thèse conditions existed, and that the patent is valid. 

Upon the question of infringement, the glove manufactured and 
sold by the défendant in No. 1,103 (the Michigan Knitting Com- 
pany) is identical, or so nearly so that we are unable to distinguish 
it in any essential particular from the glove of the complainant. AH 
three of the claims are infringed. The glove of the défendants in 
the other case shows substantially the same characteristics as those 
of the first and second claims of the patent, with some slight varia- 
tions, which, however, furnish only a frail foundation for distinguish- 
ing them. It is conceded that the third claim is not infringed by 
thèse défendants. It looks to us as though the défendant Lamb had 
claimed to carry over into his new company more of what he had 
invented than was consistent with the rights of his former asso- 
ciâtes. This, perhaps, was not altogether unnatural, for this art was 
what he had made it. And we think also that he must be held re- 
sponsible with his corporation for the infringement. He states in 
his answer that the gloves manufactured by the défendant corpora- 
tion are made by a "new and improved" method invented by his skill 
expressly for that purpose. The answer of the corporation says the 
same thing. Both answers seem to found their déniai of infringe- 
ment upon their contention that their product is something différent 
from that of the complainant. We can hâve no doubt, if there is in- 
fringement, that Lamb should be held to be a contributor to it. The 
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other individual défendants are not shown to hâve personally, ané 
independently of their corporation, participated in the infringement. 
and the decrees of the court below must be affirmed as to them, with 
costs in both courts. As to the défendant corporations and L,amb, 
the decrees will be reversed, and the causes remanded for the usuaî 
accounting for profits and damages. As to thèse last-mentioned de- 
fendants — that is to say, the Miéhigan Knitting Company in the ont 
case, and the Lamb Glove & Mitten Company and Lamb in the other — 
the complainants will recover costs in this court and in the court be- 
low. 

Another matter remains to be considered. When thèse appeals 
were taken, counsel for the respective parties agreed upon the parts 
of the record which they would require to be embodied in the tran- 
scripts in the respective cases, being ail such parts as they deemed 
essential for the purposes of revision in this court. Written stipu- 
lations containing this agreement were filed with the clerk of the cir- 
cuit court, and he was requested to proceed accordingly. The clerk 
declined to recognize the stipulations, being of opinion, as we infer, 
that his duty required him to retum the whole record, and that the 
stipulation of the counsel would not justify him in doing less, and 
he made complète transcripts in both cases. We are of opinion that 
the clerk erred in this. The proper course was for him to observe 
the agreement of counsel, and leave the parties to abide the consé- 
quences. His certificate to the transcript would, of course, be ac- 
cording to the fact, and state that the transcript was a copy of so 
much ol the record as counsel had required him to include in the 
transcript. If it should be found by this court that the transcript 
did not contain ail that was necessary to a proper détermination 
of the case, and that justice required a further return, this court would 
make an order therefor, and in the end make the proper order in re- 
gard to costs. The endeavor of counsel to eliminate matter which 
has been found to be superfluous and unnecessary to a review in the 
appellate court is one to be encouraged. It mitigates the costs to 
the parties, and facilitâtes the labor of the court. The suprême court 
has on several occasions complained of the neglect of counsel to per- 
form this duty, and our own expérience has been such as to impress 
us with the justice of reproof in such cases. The duty which devolves 
upon counsel in this respect cannot be performed if the clerk who 
makes out the transcript refuses to be governed by their directions. 

Entertaining thèse views, we must direct that in the taxation of 
costs only such costs in respect to the making of the transcript as are 
due for so much as was included în the stipulations shall be consid- 
ered or taxed. 
120 F.— 18 
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FULI/ER T. BBRGEB et al. 
(Clrcnlt Court o( Appeals, Serenth Circuit February 5, 1003.) 

No. 847. 

1. Patents — Validitt— Utilitt op Invention. 

An Invention Is useful withln the meaning of the patent law If it Is 
used, or is designed and adapted to be used, to accompllsli a good re- 
sult, though in faet It Is oftener used, or Is as well, or even better, adapt- 
ed to be used, to accomplish a bad resuit 

2. Samb— BoGcs-CoiN Detectob— Immoral Use. 

Tbe Mllla patent No. 613,844, for a bogus-coln detector for coln- 
operated vending machines, whlch is adapted to be used in connection 
wlth any coln-operated macliine, is not vold for lack of utlllty because 
It was assigned by the Inventor to a manufacturer of gambllng ma- 
chines and lias been used solely in connection with such machines. 

8, Same— RiGHT TO Equitable Relief aoainst Infrinoement— Misosb of 
Patbnted Dbvioe. 

Neither the nonuse nor misuse of a patented devlce by the owner of the 
patent deprives him of the rlght to maintain a suit to equlty to enjoin In- 
fringement 

4. Same— Suit fob Infrinoement— Iss des. 

The rlght of an inventor to make, use, and vend his devlce is not 
derived from the patent law, but Is his natural rlght the government's 
grant to the patentée and his assigns being merely of the rlght to exclude 
others from practlclng the Invention. Hence in a suit to protect the rlght 
so granted by enjoining infringement an Inqulry into the use whlch the 
owner of the patent makes of the invention is collatéral and irrelevant, 
and canuot affect complainànt's right to an tnJunctioQ if infringement is 
shown. 

Grosscup, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

Douglas Dyrenforth and John H. Lee, for appellant. 
James H. Pierce, for appellees. 

Before JENKINS. GROSSCUP, and BAKER, Circuit Judges. 

BAKER, Circuit Judge. Appellant, complainant below, unsuccess- 
fully sought to enjoin appellees from infringing letters patent, No. 
613,844, on a bogus-coîn detector fôr coin-operated vending machines. 
The letters were granted November 8, 1898, to the Mills Novelty 
Company, assignée of the inventor. While that company was the 
owner, the only practical use to which the detectors were put was to 
guard gambling machines, niade and controlled by the company, from 
being opetated by means of bogus coins. On December 8, 1899, the 
company assigned the patent to appellant, and, as a part of the same 
transaction, took from him a license to make and use the device. No 
one else used it by authority. Appellees, without license, applied it to 
gambling machines of their make. This suit was begun about a 
month after the assignment. The circumstances surrounding the as- 
signment and attending the conduct of this litigation warranted the 
trial court in iînding that the equities of the case should be determined 
as if the Mills Novelty Company had been complainant. 

The défenses are two : That the patent is void for want of utility ; 
and that, even if it is found not to be void, complainant has no 
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Standing because he cornes into court with unclean hands, în this, that 
his suit is brought to enable the Mills Novelty Company to prevent 
another gambler from interfering with its illégal enterprises. 

In support of their first contention, appellees cite Device Co. v. Uoyd 
(C. C.) 40 Fed. 89, s L. R. A. 784; Novelty Co. v. Dworzek (C. C.) 80 
Fed. 902 ; Schultze v. Holtz (C. C.) 82 Fed. 448 ; Rickard v. Du Bon, 
43 C. C. A. 360, 103 Fed. 868 ; and Mahler v. Animarium Co., 49 C. C. 
A. 431, III Fed. 530. In the Rickard Case, involving a process for 
spotting tobacco leaves, and in the Mahler Case, concerning a cure-ail 
device, the clear purpose and the sole use of the respective inventions 
were found to be to deceive and defraud the public. In the Schultze 
Case, the fact that the invention had been used solely for gambling 
and could not be put to any other use was held to avoid the patent. 
In the two other cases, applications for injunctions were denied on 
showings that the devices had been used only for gambling purposes. 
But the court, in each case, went further and held the device to be 
wanting in utility, saying : "The patent has been very recently issued, 
and it is possible that a useful application may yet be found for it ; 
but, as the case now stands, the only use to which the invention has 
been put being for gambling purposes, I must hold that it is not a use- 
ful device within the meaning of the patent law." It may be doubted 
whether, in the latter holding, useableness (utility) and use (applica- 
tion) were not confounded; but, at ail events, the courts in those 
cases came to the same end as the others in deciding that the respec- 
tive patents were not for useful devices within the meaning of the pat- 
ent law. 

With regard to the défense of no utility (available equally at law 
and in equity), we hold that the true inquiry is, Was the government 
improvident in making the grant? Does the opposing évidence, the 
grant itself being prima facie proof of utility, go to the extent of estab- 
lishing not merely that the device has been used for pernicious pur- 
poses, but that it is incapable of serving any bénéficiai end? As the 
just criterion, we approve and adopt Mr. Walker's conclusion (section 
82 [3d Ed.]), with the additions to his text which we note by paren- 
thèses : 

"An important question, relevant to utility in thl8 aspect, may liereafter 
arise and call for Judlclal décision. It is perhaps true, for example, that 
the invention of Colt's revolver was injurions to the morals, and Injurious 
to the health, and injurions to the good order of soclety. That instrument 
of death may hâve been Injurious to morals, in tending to tempt and to pro- 
mote the gratification of private revenge. It may hâve been injurious to 
health, In that it Is very liable to accidentai discharge, and thereby to cause 
wounds, and even homicide. It may also hâve been injurious to good order, 
especially In the newer parts of the country, because it facilitâtes and In- 
ereases private warfare among frontlersmen. On the other hand, the re- 
volver, by fumishlng a ready means of self-defense, may sometlmes hâve 
promoted morals and health and good order. By what test, therefore, is 
utility to be determined in such cases? Is It to be done by balanclng the 
good functlons with the evil functions? Or is everthing useful within the 
meaning of the law, If It Is used (or Is deslgned and adapted to be used) to ac- 
complish a good resnlt, though in fact it Is of tener used (or i» as well or even 
better adapted to be used) to accomplish a bad one? Or is utility negatlved 
by the mère fact that the thing in question is sometlmes injurions to mor- 
als, or to health, or to good order? The thlrd hypotheals cannot stand, be- 
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cause If It eonld, !t would be fatal to patents for steam engines, dynamos, 
electrlc rallroads, and Indeed many of the noblest inventions of the nine- 
teenth century. The flrst hypothesls cannot stand, because If it could, it 

would make the valldity of the patents to dépend on a question of f act 
to which it would often be impossible to give a reliable answer. The second 
hypothesis is the only one which is consistent with the reason of the case, 
and wlth the practical construction which the courts hâve glven to the stat- 
utory requirement of utility." 

We deem the additions to the second hypothesis necessary to a com- 
plète statement of the acceptable test, for, to continue with Colfs 
revolver as an example, if at the time of a suit for infringement the de- 
fendant should prove that the only uses to which "that instrument of 
death" had been put were vicious, the patent should not be held void 
for want of utility, if the court for itself should see, or be convinced by 
experts, that the instrument was susceptible of good uses, though in 
fact never put to such before the suit was begun. And, if utility is 
found, the cases seem to be uniform that courts will not set up a meas- 
ure of utility which must be fiUed. 

If the device hère in question should be found insusceptible of other 
use than to guard gambling machines from being operated by means 
of bogus coins, we would be led to an outlook from which two in- 
teresting queries appear in view: (l) The statutes of Illinois, it is 
said, prohibit the use of coin-operated gambling machines, but not 
the manufacture or sale thereof. We are referred to statutes of other 
States, which, it is claimed, legitimate the use of such machines. 
Should a circuit court of the United States, sitting in Illinois, hold 
invalid a patent on such a machine and thereby destroy the monopoly 
of its manufacture and sale, because its use is forbidden in Illinois, 
though its manufacture and sale in Illinois and its use in certain other 
States are lawful ? And (2) if the fédéral courts may properly hold 
patents on gambling machines void for lack of utility, because im- 
moral, though countenanced by the législation of particular states, is 
a device attached to such a machine likewise inimical to good morals, 
which prevents a gambler from being also a cheat ? 

But, returning to the main road, we hâve no difRculty, under the 
principles hereinabove asserted, in fînding some degree of utility in 
this invention. In the spécifications and claims the device is called a 
bogus-coin detector for coin-operated vending machines. The in- 
ventor's attention to the need of such a mechanism was not directed 
by the Mills Novelty Company or other maker of chance machines. 
A manufacturer of coin-operated banjo-playing instruments expressed 
a want for a bogus-coin detector. The invention in suit resulted. 
The parties failed to corne to terms, not because the detector would 
not supply the need for whjch it was designed, but because the inventer 
asked more than the banjo manufacturer was willing to pay. After- 
wards the application was assigned to the Mills Novelty Company, and 
by it the device was applied to gambling machines. There is no élé- 
ment of chance, however, in the opérations of the detector. Its mech- 
anism has no connection with that of the machine to which it is at- 
tached. The outlets of its coin chutes are placed in registration with 
the inlets of the chutes of the coin-operated machine. "The object 
of the invention," says the spécification, "is to provide, as an attach- 
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ment for use with coin-operated vending-machines generally, a device 
through which the coin for paying the purchase price of the article 
to be delivered, and for rendering the machine operative to produce 
the delivery, must be passed in view and shall remain in view until the 
machine has been operated one or more times by another inserted coin 
or other such coins. * * * When the machine * * *' is 
adapted to vend two or more articles, * * * ^jjg arrangement o£ 
the détecter is such as to permit the coin or token last inserted pre- 
vious to operating the machine to occupy a higher plane in its chute in 
the detector than the uppermost coin in the other détecter chute or 
chutes, thereby to make it indisputably clear which of the array of 
coins or tokens was last inserted, so that the fraud, if any occurs, may 
be fastened with certainty upon the guilty person." The testimony of 
experts was not needed to show that the detector would perform its 
functions without regard to the character of the machine below its 
outlet. It is doubtless true that the detector would be more effica- 
cious if an attendant were constantly beside it ; but, without an attend- 
ant, the fact that the coin, instead of being dropped directly within 
the opaque case of the machine, remains in view during several 
subséquent opérations, to reproach the cheat and expose him to the 
owner or other customers, would tend to act in some degree as a dé- 
terrent. And the facts that the inventor put the price beyond the 
willingness of good users to pay, that he assigned his invention to an 
evil user, and that appellant's suit is prosecuted with the ulterior aim 
of aiding the evil user, his sole licensee, go to the standing of appellant 
in equity, not to the legality of the grant. Colt's revolver is not in 
fault whether it cornes to the hand of a policeman or a burglar. 

The second défense amounts to this : The holder of a légal patent, 
who refuses to use or permit others to use his device for good pur- 
poses, and who prostitutes his invention in practice, will be given no 
relief in equity, though on the facts shown he could successfully main- 
tain an action at law against the infringer. As counsel states it : 
"The court wholly disapproves of the complainant suitor, and decHnes 
to aid him, though the patent still retains its life. With that, the 
court's decree does not attempt to meddle. * * * There is ample 
chance ahead to efïace the stain if the invention is really capable of 
worthy use and the patent owner seriously lends himself to accomplish 
the reform." 

It seems clear that one who practices his invention in a noxious 
way only has no better standing in equity than one who déclines 
to use the device for good purposes or to permit others to use 
it. And in Hoe v. Knap (C. C. ) 27 Fed. 204, 212, there is a statement 
that "under a patent which gives a patentée a monopoly, he is bound 
to use the patent himself, or allow others to use it on reasonable 
terms." But this doctrine has been vigorously denied, and rightly, we 
think, in subséquent cases. RoUer Mill Co. v. Coombs (C. C.) 39 Fed. 
803 ; Campbell Printing Press & Mfg. Co. v. Manhattan R. Co. (C. C.) 
49 Fed. 935 ; Heaton-Peninsular Button-Fastener Co. v. Eurêka 
Specialty Co., 25 C. C. A. 267, JJ Fed. 294, 47 U. S. App. 146. An 
extract from the last cited case, quoted in Bement v. National Harrow 
Co., 186 U. S. 70, 90, 22 Sup. Ct. 747, 46 L. Ed. 1058, will sufHciently 
indicate the gênerai attitude : 
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"If he see fit, he may reserre to hlmself the exclusive use of ils Invention 
or dlscovery. If he wlll nelther usé Ws devlce nor permit others to use it, he 
bas but suppressed his own. That the grant is made upon the reasonable 
expectation that he will elther put bis invention to practical use, or permit 
others to avail themselves of it upon reasonable terms, is doubtless true. 
This expectation Is based alone upon the supposition that the patentee's in- 
terest will Induce him to use, or let others use, hls Invention. The public 
bas retahned no other security to enforce such expectations. A suppression 
can endure but for the life of the patent, and the disclosure he has made 
wlll enable ail to enjoy the fruit of hls genlus. Hls title is exclusive, and so 
clearly wlthin the constitutional provisions in respect of private property 
that he Is nelther bound to use hls dlscovery himself nor permit others to use 
It. The dictum found In Hoe v. Knap (a O.) 27 Fed. 204, is net supported 
by reason or authorlty." 

So nonuse is not a défense in equity. Is misuse? Equity is not 
concernée! with the gênerai morals of a complainant; the taint that 
is regarded must affect the particular rights asserted in his suit. 
Saddle Co. v, Troxel (C, C.) 98 Fed. 620; Folding Box Co. v. 
Robertson (C. C.) 99 Fed. 985, and cases therein coUated. A com- 
plainant asserts the validity of his patent (a question of lavv on the 
facts), and infringement by défendant (a question of law on the facts), 
and asks an injunction on account of continued and threatened tres- 
passes (an équitable remedy to make up for the inadequacy of the 
légal). Though the défendant may not be able to deny the validity of 
the patent or the fact of infringement, he may defeat the application for 
an injunction if he can show that the complainant, in his dealings with 
or conduct towards the défendant in relation to the subject-matter of 
the litigation, has acted unfairly or oppressively, or has misled the 
défendant with respect to the validity of the patent or the fact of in- 
fringement, or if the complainant, to make his case, is compelled to 
bring forward and count upon his own wrong. But if the défendant 
can do no more than show that the complainant has committed some 
légal or moral ofïense, which affects the défendant only as it does the 
public at largCj the court must grant the équitable remedy and leave 
the punishment of the ofFender to other forums. In the présent case, 
there hâve been no dealings between the parties. Nothing has been 
donc to mislead appellees. And appellant, to make his case, simply 
brings forward his patent and proves the continued and threatened 
infringement. Against this, appellees establish that appellant has 
been misusing the patented device. But how does this concern ap- 
pellees more or difïerently than it does others? Equity will aid the 
owner of a lawful patent if he puts the device to good uses, but will 
deny relief if he puts it to bad uses ? The "reform," for the lack of 
which appellees contend that appellant must be kept out of a court of 
equity for the présent and until the reform is accomplished, is the re- 
form of the man. 

The conclusion follows from the foregcnng premises that appellant 
îs entitled to injunctive relief. But another considération leads more 
strongly to the same resuit. The inventor's right to make, vend, and 
use his device does not corne from the patent law; it is his natural 
right. The government's grant to the patentée and his assigns is 
the right to exclude others from practicing the invention. As Mr. 
Chief Justice Taney said in Bloomer v. McQuewan, 14 How. 539, 548, 



PDIiLEE V. BEEGBB. 279 

14 L. Ed. 532 : "The franchise which the patent grants consists alto- 
gether in the right to exclude every one from making, using, or 
vending the thing patentée, without permission of the patentée. This 
is ail he obtains by the patent." And on this basis rests the décision 
in Patterson v. Kentucky, 97 U. S. 501, 24 L. Ed. 11 15, that a state 
law which prohibits the use of a certain article, which is patented, is 
not in dérogation of the inventor's grant under the patent law. That 
is, the state law opérâtes wholly upon the inventor's natural right to 
the use of his property, and not at ail upon the franchise which the 
patent grants, which consists altogether in the right to exclude. His 
right to use his property is destroyed, but his right to exclude others 
stands unimpaired. Now, if the complainant in a patent suit is seek- 
ing merely to enforce his right to exclude, according to the ternis of 
the government's grant, an inquiry into what use (or lack of use) the 
inventor is making of his natural right would seem to be clearly 
collatéral and irrelevant. And if the right to exclude is the substance 
of the grant, it is a légal right. And in determining légal rights, 
equity follows the law. And if a légal right is established beyond every 
défense, légal or équitable, available to the défendant or to the court 
on its own motion, equity must grant appropriate relief if there is no 
adéquate remedy at law. Injunction, it is évident, is the only means 
equal to enforcing the right to exclude. 

It is sometimes said that the granting of an injunction is a matter 
of discrétion. But courts of equity may not exercise a mère arbi- 
trary discrétion. They must act within and according to definite 
and certain principles. The conscience of equity is not the conscience 
of the particular chancelier. But if the conscience of equity were the 
conscience of the individual chanceliers of this court, who, for ex- 
ample, may think that the public sentiment against the liquor trafïic 
would be vindicated by denying the writ of injunction to an habituai 
drunkard whose property by repeated trespasses was being illegally 
confiscated, the appeal made in this case to deny the writ of injunction, 
on the ground that its issuance would aid crime and abet practices 
universally denounced, exhibits a misapprehension of the scope of this 
litigatioh. It is obvious that a déniai of the writ would leave the de- 
fendants and ail others perfectly free, so far as the power of this court 
is concerned, to foUow the practices that are répugnant to the indi- 
vidual chancellors, while the maintenance of the complainant's right 
to exclude the défendants and ail others would, to the extent that the 
patented device might otherwise be used by them to promote gam- 
bling, be a vindication of the public sentiment against gambling. It 
is equally obvious that, however the court may act upon complainant's 
asserted right to exclude, neither the grant nor the déniai of the writ 
of injunction would operate upon complainant's practices or habits 
(which he did not acquire from the patent laws), and that the gambler, 
like the drunkard, is amenable to the municipal authorîties alone for 
violations of the municipal law. 

GROSSCUP, Circuit Judge (dissenting). Gambling and gambling 
devices are condemned by the laws of every state and territory, except 
perhaps New Mexico. Upon this it can be safely predicated that the 
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conscience of the people of the state in which this court sits ; of the 
people of the three states that constitute this circuit; indeed, of the 
people of evÇry state and territory, except a little territory bordering 
on Mexico, condemns the practice of gambling. Gambling and gam- 
bling devices are condemned, aiso, by the enactments of congress, in 
the statutes forbidding the use of the mails in aid of lotteries and other 
gambling purposes. Thus the national conscience is seen to be out- 
spoken against the practice. Nothing could be conceived more con- 
clusively showing a gênerai conscience, 'and a gênerai conception of 
policy. Unless a moral sensé, thus widespread and unanimous, may 
be accepted as the conscience, not simply of the chancellor, but the 
judicial conscience, I am at a loss to know where to look for any au- 
thority for judicial conscience. 

In the opinion from which I am compelled to dissent, it is assumed — 
and the record fully justifies the assumption — that the equities of the 
case under considération should be determined as if the Mills Novelty 
Company were the complainant. The Mills Novelty Company has 
used the invention solely as an adjunct to a gambling machine. So 
far as the record discloses, its sole purpose for the future, is to use the 
invention in connection with gambling devices. The patentée shows 
no other purpose or practical use. The practical purpose of the writ 
of injunction asked for, therefore, is to aid them in their business of 
manufacturing and selling gambling machines; and such, and such 
alone, will be the practical effect of the writ when issued by this court. 

In my judgment, on this state of facts, the writ should not be issued. 
But, because it is possible to apply the patent mechanically to a use 
not pernicious — ^though practically no such application is in mind — 
the majority of the court seem to think that the writ asked for cannot 
rightly be withheld. The majority are impressed with the cases that 
hold, that irrespective of whether the patentée actually uses his patent 
or not, the right to exclude others from its use is retained ; and upon 
this postulate is based their judgment, that irrespective of the per- 
nicious use of the patent by complainant, he may successfully invoke 
the aid of a court of equity to exclude others from its use. The ma- 
jority hold that because the invention is mechanically capable of a 
moral use, there is created, at least technically, in the patentée, a valid 
property right,— a property right they feel themselves bound to pro- 
tect, no matter what complainant is actually doing, or intends to do, 
with his invention. 

I can assent to no such limitation upon the moral discrétion of a 
court of equity. The bare existence of légal title does not leave the 
chancellor without discrétion to issue, or withhold, his writ. Whence 
comes, it may be pertinently asked, the right to withhold the writ 
where complainant comes into court with a clear title, but without 
clean hands; or is guilty of lâches; or bears in some other respect 
toward the party proceéded against an unconscionable attitude? 

If a court may withhold the writ, though asked in aid of clear title, 
under one set of unconscionable circumstances, why may it not under 
another? Why is not the power to control its writ in the instances 
named applicable to any other instance where expediency, public 
policy, or substantial considération of morals and conscience, are 
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«qually commanding? The chancellor, in my judgment, îs master of 
his own writ, and though the claimant hold a légal title, is under no 
compulsion of law to issue the writ, so long as sound considération of 
public morals and conscience forbid. 

The majority of the court is misled, I fear, by the seeming analogy 
of the cases that hold that a patentée, though declining to use his in- 
vention, may forbid its use by others. Non-use and pernicious use 
must not be confounded. The inventor who déclines to put his patent 
into use occupies toward society an attitude entirely distinct from the 
inventor who is using his invention in a way that injuriously aft'ects 
society. I am not sure that an inventor is not bound either to use his 
invention, or permit others to use it. The Suprême Court has not 
yet passed upon that question. But however that may be, the doctrine 
cannot be invoked in aid of a pernicious use. Non-use is not, in itself, 
pernicious, and inflicts no moral injury on society. At most, it is 
the withholding only of what society, but for the invention, would 
possibly never hâve had. But pernicious use is something différent. 
It does not deny simply to society the présent benefit of an invention — 
it visits upon society an affirmative moral harm. Pernicious use 
injures where non-use only withholds ; wounds, where non-use only 
déclines to help. 

It may be doubted if complainant cornes into equity with clean 
hands, even under the Hmitation that unclean hands is not a disability 
to be extended to any misconduct unconnected with the mattcr in 
litigaticn, or with anything with which the opposite party has no 
concern. A patent is not a private contract, nor a transaction between 
private individuals. It is a contract between the patentée and the 
public ; and to every suit brought to enforce the patent, the public is 
benefîcially a party. How a patentée has used his contract right, and 
how he intends to use it in the future, is a matter not unconnected with 
the public's interest in the litigation, and comes, therefore, to be a 
pertinent inquiry when an enforcement of his contract rights is asked 
for. 

I would not, in the case under considération, hâve the court, upon 
the facts presented, pass upon the validity or invalidity of the patent. 
The court should stand aloof from the whole transaction, not because 
the pernicious use is a défense that lies in appellee's mouth, but because 
it is a considération the public may interpose, and because to issue the 
writ under such circumstances, would be to pollnte the writ itself. 
The issuance of the writ, upon the case presented, will involve the court 
as an abettor in practices universally denounced and legislated against 
as harmful to the public morals. It will be an injunction in aid of 
crime. When the patentée comes into court with some conscionable 
use for his invention, or even with a non-use divorced from uncon- 
scionable use, it will be time to consider his claim for a writ; until 
that time, he should be shown the chancellor's back. 

The decree is reversed, with the direction to enter a decree in ap- 
pellant's favor for an injunction and an accounting. 
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DIAMOND DRILL & MACHINE CO. T. KELLY BROS. (No.1.) 

(Circuit Court, B. D. Pennsylyanla. December 27, 1902.) 

No. 49. 

1. Patents— CoNSTKDCTiON op Claims— Effect of Ambndment in Patent 
Office. 

The scope of the claims of a patent Is not restrlcted by verbal changes 
made to meet objections of the patent office that the claims did not 
clearly deflne the construction Intended, and wlthout abandonlng any of 
the essential features daimed for the Invention and described in the 
spécification. 

ft Bamb— Anticipation— Pbior Patent ab Evidence. 

Where the question Is one of anticipation, the date when the alleged 
antlcipatlng patent was Issued controls, and the défendant cannot be 
permltted to show that the invention described In the prior patent was 
made prior to the date of such patent. That Is admissible only where 
the issue Is who was the original and flrst inventer, whlch Is entlrely 
différent Bâtes v. Coe, 98 U. S. 31, 25 U Ed. 68, foUowed. Bames Au- 
tomatic Sprinkier Co. v. Walworth Mfg. Oo., 60 Fed. 605, 9 C. C. A. 154, 
distlngulshed. 

X Samb— Suit in Equitt for Infhingement— Objection to Evidence. 

In a suit in equity for Infringement of a patent, the question of the rele- 
vancy as well as the légal efCect of évidence is necessarily reserved until 
the final hearlng, and the fallure to object to Its introduction does not 
preclude an objection to its relevancy on the hearing. 

■L Bame— Infringement— Belt Pastening. 

The Jackson patent, No. 433,791, for a coll dasp for fastening belts, etc., 
clalm 7, construed, and held not anticipated, valld, and Infringed. 

In Equity. Suit for infringement of letters patent No. 433,791, for 
a coil clasp, granted August 5, 1890, to Calvin Jackson. On final 
hearing. 

Wm. C. Strawbridge, for complainant. 
Horace Pettit, for respondents. 

ARCHBALD, District Judge.* The patent în suit was îssued to 
Calvin Jackson, August 5, 1890, for a coil clasp; the object of the 
invention being declared to be "to provide a simple, cheap, and efficient 
clasp for mail bags, boots and shoes, gloves, trunks, valises and 
traveling bags, grain bags, corsets, belts, and for similar uses." Its 
application to machine belts is that which has proved most gênerai 
and effective, and is the one with which we hâve to deal in the présent 
case. Stated in broad terms, as it appears in the spécifications, the 
clasp consists in two spiral coils of wire, screwed into equidistant 
holes in the opposite ends of the material to be united; the coils 
being then brought together until they intermesh, and a pin run 
through the interlocking spaces to fasten them. Right and left 
hand coils are spoken of in some of the claims, and, according to the 
spécifications, are preferably to be used, but the inventor expressly dé- 
clares that he does not limit himself to them. He also says that "the 
coils, after being fastened, may, if desired, be pressed into varions 
shapes, so that a cross-section * * * would show an oval, ob- 
long, or other form, as may be required." 

• Specially assigned from Middle District 
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The seventh daim, which is the one particularly relied upon, îs as 
follows : 

"The comblnatlon with the belt, bag, or otïïer article havlng ends or edges 
to be connected, sald edges each having a row of apertures, of IndiTidual 
spiral coils, extendlng through said apertures, whereby strips are formed 
within each coil, and a rod to be passed through and removed from the spaee 
formed by the overlapping portions of the said coils, substantially as set 
forth." 

The défendants are manufacturing machine belt clasps composed 
of spiral coils that intermesh and are fastened with an interlocking 
pin, apparently infringing on this claim. The fact that the spirals 
used are net rights and lefts is immaterial, nothing being said upon 
that subject in this claim, however it may be in others ; and, even if 
it were, it is a question whether, in view of what is said in the spécifica- 
tions, any of them would be so limited. Neither are the défendants' 
coils to be distinguished because, after being inserted in the belt 
ends, they are flattened down; the inventer, as we hâve just seen, 
expressly declaring that the coils, after having been set, may be 
pressed into various shapes. Equally futile is it to seek to confine 
the clasp to ladies' belts, excluding those used in machinery. "Belts," 
in broad terms, are spoken of; and there is nothing to suggest that 
only those worn by ladies were intended, except that corsets are 
mentioned in the same connection. But so are mail bags, grain bags, 
trunks, and valises. The word is suiïîciently comprehensive to em- 
brace belts of every character, ladies' belts, if any, being the most 
doubtful; it being difïicult to see how an intermeshing double coil 
fastened with a pin could afïord them anything either useful or oma- 
mental. 

But it is earnestly contended that, in order to infringe the particu- 
lar claim relied upon, the two ends of the belt must extend into the 
coils far enough to make a complète closure, which is not the case in 
those manufactured by the défendants. The strips of which the claim 
speaks, it is argued, are not incidental, but for a purpose; that pur- 
pose being to eiïect a closing up of the two ends of the belt, as an 
essential part of the invention. Attention is called in this connection 
to the spécifications, where it is stated: 

"By having the holes * • • a proper distance from the edges, • • • 
a strip of leather or other fabric will be formed within each coil. Thèse strips 
are very important, as they malîe the clasp tlght, so that, when applied to a 
bag or other réceptacle, a complète closure may be eflfected." 

But that is not ail that is said upon the subject. With regard to 
thèse strips, the inventor, as the spécifications and drawings plainly 
show, had three possible constructions in mind. "In some cases," 
he déclares in a previous paragraph, "I allow the edge of the belt or 
other material to which the clasp is applied to project some distance 
into the spiral, so that it may overlap the adjoining spiral when the 
clasp is united, as shown in Fig. 3. In other cases I allow the ad- 
joining edges of the leather or fabric to lie in the same plane, as 
shown in Fig. 5, when the Connecting wire * * * will also be 
inserted in the two spirals, so as to lie in the same plane with the 
leather or fabric united." Later on, where the strips are declared to 
be of importance in efifecting a complète closure, référence is made 
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to Fig. 7 as particularly displaying this construction ; and while, în the 
same connection, there is again a référence to Fig. 3, there is no such 
référence to Fig. 5,— a discrimination whicb is significant. In addi- 
tion to this, in Fig. 4 we actually hâve an open construction exhib- 
ited. Thèse figures are as foUows, and explain themselves : 




^'^.•S. 






r-j»* 



Furthermore în the sixth claim there is an express provision that 
the space between the coils shall be "practically closed, and a tight 
joint formed," which shows that, when the inventor intended to 
adopt that feature, he said so ; and, inasmuch as there is no diflference 
except this between the sixth and seventh claims, if the construction 
which is contended for is imposed upon the latter we shall hâve the 
one duplicating the other, which is to be avoided if it can be. While, 
then, it is, no doubt, true that strips formed within each coil are 
an essential feature of the claim in suit, so that there would be no 
infringement where they did not exist, yet that the strips must be 
wide enough to meet and close the joint is not stated, and cannot be 
made a part of the claim without reading into it what is not there. 
A sufficient purpose for them may be found in the fact that they 
tend to prevent the coils from tearing out ; but, even without attempt- 
ing to assign any such particular object, there is nothing incomplète 
or ambigtious in the claim as it stands, requiring us to go into the 
spécifications to make it clear. I by no means concède that, if we 
did, we should be compelled to adopt the construction contended 
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for by the défendants; and, on the contrary, I think we should not, 
as I hâve endeavored to show. But the daim is satisfied if strips 
are formed within the coils, whatever be their width, and that is ail 
we need to know. 

Neither is this resuit disturbed by the course of the application 
through the patent office. To make that of any concern, it must 
appear that the claim was narrowed to its présent form in response 
to objections made by the examiner. In the first application pre- 
sented by the inventor, the claims were ail very broadly, if not in- 
definitely, stated, and were rejected on the strength of the Pickhardt 
belting (1882) and the Walker belt fastener (1869). The applicant 
amended, and, in the accompanying argument, suggested that the 
Pickhardt was a wire fabric, and so not relevant, and that in the 
Walker the belt fastening was simply a hinge, — a fair criticism, and, 
to a certain extent, apparently convincing, as they were not brought 
up afterwards. But the invention was a second time rejected; the 
fourth claim, which is said to be a rudimentary form of the présent 
seventh, being declared to présent no tangible or merchantable ar- 
ticle; and that, as well as the others, being held to be anticipated 
by the Schpakowsky belting (1873). Thereupon they were ail again 
remodeled into what is practically their présent form, the spécifica- 
tions being also amended by the insertion of the paragraph which 
is the subject of controversy. The Schpakowsky was difïerentiated 
in several ways in the accompanying argument; it being declared, 
among other things, that the strips within the coils efïectually closed 
the mouth of the bag (the only article mentioned), as shown by the 
accompanying exhibits. This resulted first in an allowance by the 
examiner, and then a withdrawal and rejection on a newly discovered 
référence, — the Rowat (Enghsh) belting (1872). An argument against 
this référence followed, and a reply by the examiner, criticising ail 
the claims except the second, and stating with regard to the sixth 
and seventh that the words "strips," there used, failed "to clearly 
define the construction referred to." Some slight verbal changes 
were then made, and after a personal interview with the examiner 
the application went through. From this review of the record, it 
cannot be successfully maintained that the référence to the strips 
formed within the coils in the seventh claim was inserted to dis- 
tinguish it from the other alleged anticipating inventions on which 
it had been rejected, nor yet to overcome any particular objec- 
tion raised by the office. Ail that can be said was that it was ac- 
cepted and passed in its présent form after the arguments and 
emendations whîch we find. Assuming, as suggested, that the fourth 
claim in the second application was the original of the présent sev- 
enth, the spécifie objection to it was that it did not présent any- 
thing tangible or merchantable, and it was to overcome this that it 
was recast into its présent form. It is also true that it was met 
by the gênerai objection, along with the other claims, that it was 
anticipated by the Schpakowsky ; and it was at this juncture that the 
paragraph with référence to the effect in certain cases of the strips 
formed within the coils was inserted in the spécifications. But side 
by side with this paragraph was the other, which was still allowed 
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to remain, in which the three différent arrangements already alluded 
to were recognized, in one of which the edges project into the coil 
so as to lap over, in one of which they abut, and in the other simply 
lie in the sarae plane. There was no abandonment of this part of the 
spécifications by the introduction of the other, and establishing, as it 
does, that the closed construction, while applicable in some cases, 
was not expected in ail, it must be regarded as qualifying and limiting 
the other to that extent. No substantial amendment was called for 
after this; the examiner being apparently convinced that the référ- 
ences on which he had relied were not applicable, as they certainly 
were not. Even his suggestion that the word "strips," in the sixth 
and seventh claims, did not clearly define the construction intended, 
was not insisted upon. There were a few verbal changes, and that 
was ail. I fail to see that in any of this the applicant was required 
to do more than define and clear up his claims, reducing them from 
their original vagueness to something spécifie and definite, without 
abandoning the essential features which are now contended for. As 
is well said in Société Anonyme Usine J. Cleret v. Rehfuss (C. C.) 
75 Fed. 657: "An estoppel is not to be implied frôm circumstances 
of doubtful import;" and that, as it seems to me, is the most that 
we hâve hère. Unguestionably, the applicant is held to the effect 
of changes on the strength of which he gets his patent, but this can- 
not be predicated of a mère restatement or remodeling of the claims, 
without any material recession. 

On the question of anticipation, it must be conceded that it was 
not new to intermesh opposing coils, and fasten them with a pin 
inserted in the interlocking spaces, nor yet to run a spiral coil 
through a row of apertures, and it did not need the numerous référ- 
ences introduced by the défendants to prove this. But that is not 
ail with which we hâve to deaJ. The plaintifïs claim a combination 
of thèse particular features to produce a new and useful resuit in the 
way of a belt fastener, and, unless they appear to hâve been already 
so appropriated or applied, they constitute a patentable invention. 
Many of the références relied on may be disposed of with a word. 
The Mosman (1869) has to do with a new method of inserting wire 
coil around the edges of lamp deflectors ; the Garland (1883) is for 
a bag-sewing machine; the Keep (1886), for a pen rack; the Web- 
ster (1886), for an overedge sewing machine; and the Lindley (May, 
1889), for a Julep strainer. It is diificult to see the value of either 
of thèse for the purposes of this case. The only possible relevancy 
of the Garland and the Webster is that each employs spiral needles, 
which coil their way through the material to be sewed together, 
while the Mosman, the Keep, and the Lindley simply show what has 
already been conceded, — that it was not new to run a coil of wire 
through a line of holes. Furthermore, the Lindley is later than the 
patent in suit, and so entirely immaterial; being in this respect like 
the Sherman belt fastener, also referred to, which, although granted 
in December, 1889, on an application in September of the same 
year, is subséquent, as an anticipation, to the présent patent, which 
was applied for in April, 1889, although not granted until August of 
the next year. The same is also true of the Maier bed-spring fast- 
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ener, patented May 13, 1890, of which much is made, and which may 
as well be disposée of in this connection. Aside from its date, it is 
not an anticipation, in my judgment; simply making use, as it does, 
for quite a différent purpose, of interlocking coils fastened with a 
pin. But however that may be, its date is against it hère. Where 
the question is one of anticipation, the date when the alleged antici- 
pating patent was granted is what controls. This was decided in 
Bâtes V. Coe, 98 U. S. 31, 25 L. Ed. 68, where, speaking to this 
question, it is said: 

"Nelther the défendant In an action at law, nor a respondent In an equlty 
Bnlt, can be permltted to prove that the Invention described In the prlor patent 
• • * was made prfor to the date of sueh patent, • * • for the reason 
that the patent « • • can only hâve the effect as évidence that is g^iven 
to the same by the aet of congress." 

In this respect it is put by the statute on the same footing as a 
printed publication disclosing the invention, which cannot be known 
until it has been given to the public by being issued. It is ti-ue that 
the défendant in such a suit may plead and show, as the statute 
provides, that the patentée was not "the original and first inventor 
or discoverer of any material and substantial part of the thing pat- 
ented"; and it is also true that the answer in the présent instance 
sets up this défense, as well as ail the others which the statute 
allows, alleging that the invention was known to and used by each of 
the patentées named in the several patents cited as anticipations, 
and was in public use and on sale by each of them more than two 
years prior thereto. Wholesale pleading of this kind does not com- 
mend itself, although it may not be unusual ; but, entirely aside from 
that, it does not control the issues made by the prooifs. The dé- 
fense that the patent has been anticipated is one thing, and that 
the patentée was not the original inventor is quite another, and the 
proofs bearing on each are equally separate and distinct. In the 
présent instance, as between the Maier patent and the one in suit, 
we hâve, at most, the same principle applied to différent subjects, — 
a bed spring and a belt fastener. It may be that the one which was 
patented first would be held to anticipate the other, although, as I 
hâve indicated, that is not my view; but it could not be said that 
either patentée, as against the other, was or was not the first in- 
ventor. In accordance with this, not one word has been ofïered 
to show that Maier was the original discoverer of this belt clasp, 
any more than that he or any one else ever made any prior use of 
it ; and, whatever be the allégations of the answer, that is not what is 
really contended for. He patented one device, and Jackson another, 
and each, so far as the other was concerned, was first in his own 
Une. The only question raised is whether Maier's patent, assuming 
that it would négative the novelty of the Jackson, was prior in date 
of issue. It is clear that it was not, and that is the end of it. The 
case of Barnes Automatic Sprinkler Co. v. Walworth Mfg. Co., 9 
C. C. A. 154, 60 Fed. 605, is not at variance with this view, because 
the issue there was who was the real inventor of the very invention 
in suit, which is entirely différent. It is urged that no objection was 
made when the Maier file wrapper was offered, and that none, in 
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conséquence, can be madë to it at this time. But in equity the 
relèVaïïcy, as well as the légal effect, of the probfs, is necessarily re- 
served until the final hearing, and the failure to oppose its introduc- 
tion does not, therefore, preclude an objection now. 

The other références given are the Walker (1869), the Rowat 
(British, 1872), the Schpakowsky (1873), the Du Bois (1873), and 
the Fontneau (1884). Thèse do not need to engage us much longer 
than the others. The Walker is for an improved beit joint, con- 
sisting of thin métal plates set opposite each other on either side 
of the beIt ends to be united, and fastened by rivets or screws. This 
is advanced by the inventor as an improvement on what he calls 
the "ordinary hinge joint," a modification of which he illustrâtes in 
his first figure. By mistake the construction presented in this figure 
seems to hâve been taken as the invention itself, both by counsel and 
experts, led on by the patent examiner; and a display model of it 
has accordingly been exhibited as part of the proofs. But neither this 
figure, nor the patent itself, is an anticipation. There is no approach 
in either to the one in suit; the only resemblance in the hinge-joint 
figure being that the hinges which make up the joint are fastened 
like the leaves of any other hinge, — ^by a pin run through their loops 
or eyes. The Rowat is for an improved flexible metallic web for 
"conveying or carrying materials, or for window shutters, or other 
similar purposes"; its ability to be used for belts being also recog- 
nized. It is made up of sets of spiral coils of wire, fîattened and 
intermeshed, and then fastened with a pin. While it is true that each 
set of spirals is interlocked with the next, similarly to the belt clasp 
in suit, yet there is such a wide difiference in the resuit aimed at 
and attained in the two cases that they must be regarded as entirely 
separate and distinct. The most that can be charged is that the 
means employed in the présent clasp is the same, in a gênerai way, 
as that by which the structure of the web is made up, but that the 
one in any sensé suggests or anticipâtes the other cannot be main- 
tained. Thé Schpakowsky is almost identical with the Rowat, and 
the same may be said of it. Both are utterly impracticable devices 
for belting, as the complainants' expèriments abundantly prove ; and 
neither of them avails as a référence against the patent in suit, as 
the patent examiner, although at first relying on them, was led 
to conclude. The Du Bois is for an improvement in tools to efïect 
the lacing of belts. This lacing the inventor déclares is preferably 
to be accomplished by the use of métal wire, to be run through 
holes in the belt, and the invention consists in a machine to hold the 
ends of the belt while this is being donc. By the means suggested, 
the belt is virtually sewed together, wire being used instead of a 
thread or thong. The resemblance in this to anything which we 
hâve hère is of the remotest kind. It miglit just as well be argued 
that the thongs or lacing by which belts hâve heretofore been fas- 
tened were an anticipation, as .that this was. The Fontneau is the 
only one left. It is for a tubular métal fabric, supposed to be suitable 
for bracelets and other jewelry. It seems to hâve been brought 
forward simply because, like some of the other things referred to, it 
is made up of intermeshed spiral coils fastened with a pin. As al- 
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ready stated, the gênerai construction employed in it is admittedly 
not new, but its application in a new way to new and useful purposes 
is not thereby prohibited. The two arts, as well as the two in- 
stances, are distinct, and it is only by a strained comparison that they 
can be brought together. There is nothing in it, or in any of the 
other patents referred to, which amounts to an anticipation, and the 
patent must therefore be sustained. 

Let a decree be drawn in the usual form in favor of the plain- 
tiffs, referring the case to a master to take an account. 



DIAMOND DRILL & MACHINE CO. v. KELLT BROS. (No. 2.) 
(Circuit Court, B. D. Pennsylvanla. January 6, 1903.) 

No. 7. 

1. Patbnts— Invention. 

A literal mechanlcal correspondence is not necessarlly an anticipation. 
The princlplea of mechanlcs are always the same, and, In the almost 
endless comblnations of them possible, It la not to he expected that dupli- 
cations wlU not occur. Where they appear, the question Is whether the 
new use Is so closely analogous as to hâve been presumably brought 
about by what had preceded It, or Is so remote and différent that the 
resuit cannot be ascrlbed to mère suggestion. Stated In another form, It 
may be sald that, whlle the mère mechanlcal adaptation of an old device 
to an analogous use Is not Invention, a new application in a différent 
one whereby a new and distinct resuit Is produced, will be. 

I. Same— CiiAiMS — Construction. 

In a patent for a machine for maklng and Inserting wlre-coll clasp 
fasteners for beit ends, the words, "In a wire-coil machine, substantially 
as described," found In a clalm, carry nothing Into the daim whlch Is 
not speciflcally enumerated there, either for the purpose of narrowing it 
to avoid anticipation, or broadenlng It to make out Infringement. 

>. Same— Idba not Patentable— Infringement— Equivalents. 

An idea Is not patentable, but only the particular mechanlcal combina- 
tlon for brlnging it about. Thls Includes ail substantlal équivalents, but 
not every other method imaginable. There must be some reasonable 
correspondence, not only in the functlon performed, but in the way by 
whlch it Is doue, to establlsh an equlvalency. A mère simllarlty in re- 
sult is not enough. 

1 Bame— Infringement— Machine for Making and Inserting Wirk Coils. 
The Jackson patent No. 482,9<i6, daim 2, for a machine for making 
and inserting wlre colis as fastenings for belts, etc., construed, and held 
not antlclpated, and valld, but not Infrlnged. 

In Equity. Suit for infringement of letters patent No. 482,965, 
granted September 20, 1892, to Calvin Jackson, for a method of, and 
apparatus for, coiling and inserting wire. On final hearing, 

Wm. C. Strawbridge, for complainant. 
Horace Pettit, for respondents. 

ARCHBALD, District Judge.* In a suit between the same par- 
ties, just decided (120 Fed. 282), the patent of Calvin Jackson for a 
coil clasp belt fastener has been sustained. The présent proceedings 
hâve to do with a machine for making and inserting such coils, pat- 
ented by the same party September 20, 1892 (No. 482,965). As de- 

• Speclally asslgned, 
120 F.— 19 
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scribed by the inventor, the machine consists, in substance, of two 
or more peripherally grooved roUers, journaled in a frame made up 
of a fixed and a movable part, hinged together; the roUers being 
simultaneously rotated by means of intermeshing gears, and being 
so located with référence to each other and the frame in which they 
are set as to form an intermediate space, in which the coil is op- 
erated. There are one or two mbdified forms of this, but none 
that we need to notice. . It is essential to the efficient working of the 
machine that theupper half of the frame should be capable of being 
lifted away from the lower, — this being necessary to regulate the size 
of the coils to be formed, to allow the fabric in which a coil is to 
be inserted to be laid in place, and to adjust the clamping plates to 
différent thicknesses of material and sizes of coils, so that pressure 
may be brought at the same time upon both; and, in order to keep 
the roUs in gear while this is being done, an intermediate gear-wheel 
is provided, which is pivoted at the hinging point of the two frames. 
Différent forms of the machine are shown in section in the following 
diagrams: 
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To form a coil, the end of the wire out of which it is to be made 
is given one or more turns around a proper-size mandrel placed 
between the rollers, and, being forced forward by their pressure and 
rotary motion, is made to coil its way in a spiral track between the 
successive grooves of the upper and lower rollers ; thèse grooves be- 
ing set a little in advance of each other, according to the pitch of 
the spiral desired. Where the coil is to be inserted into other ma- 
terial, such as a belt or bag, the upper frame is raised on the hinge, 
and the fabric laid in between clamping plates, which hold it in place, 
when the frame is lowered; and, the edge of the fabric being made 
to extend into the space between the rollers in which the coil re- 
volves, the coil is forced through it by their motion. According to 
the suggestion of the inventor, the coil may be made and inserted at 
one and the same time, or the two opérations may proceed sep- 
arately. The défendants are manufacturing a machine for inserting 
wire coils (but not making them), made up of similarly placed and 
similarly operating rollers geared together; but they deny that they 
hâve infringed the plaintiflf's patent, and they further contend that it 
is void for want of novelty. The particular features of the patent 
which are drawn in controversy are embodied in the second claim, 
which is as follows: 

"(2) In a wlre-coil machine, substantially as described, the comhlnatlcm 
"wlth one or more rollers supported In a flxed frame, of one or more slmllar 
rollers supported tn a movable frame pivoted to the flxed frame, sald rollers 
being geared wlth a gear-wheel, havlng Its center at said pivotai point, sub- 
stantially as set forth." 

Taking up first the question of anticipation, some of the références 
are remote and inconséquent, and none of them is convincing. The 
Mosman (1869) is a tool for putting a coil around the edge of a 
lamp deflector, which is ail that need be said of it. The Garland 
(1886) is a bag-sewing machine, in which the thread is carried by a 
tapering spiral needle, rotating between three grooved conical rollers, 
the lower two of which are set in a fîxed frame, and the upper one 
in a movable frame, pivoted to it; ail being tapered oppositely to 
the needle. If literalness be adhered to, points of similarity can be 
found between this and the patent in suit. Objection is made on the 
one hand that the coil tapers, and on the other it has been shown by 
experiments and exhibits that a tapering coil can be made to serve 
as a belt fastener, the same as one that is not, however awkwardly. 
We are little concerned with either contention. The purpose as well 
as the opération of the two machines is radically différent. The Gar- 
land could not make a coil, nor yet insert one ; and while the needle 
which it employs might, perhaps, be twisted into the edge of the 
material to be sewed, and left there, even if this were capable of pro- 
ducing any serviceable resuit, it would be something imposed upon 
the invention which is not to be found in it. In addition to this, 
the rollers do not intermesh with an intermediate gear-wheel, pivoted 
at the hinging point of the two frames, — an important feature, as 
we hâve seen, of the patent in suit, by which is preserved the opera- 
tive relation of the rolls as adjusted to meet dififerent thicknesses 
of material and sizes of coil. The Webster (1886) is an overedge 
sewing machine, somewhat similar in construction and action to the 
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Garland. A spiral needle is used, and it is rotated between g^ooved 
rollers, only that ail are cylindrical, instead of tapering. The needle 
revolves, but does not advance ; the material to be sewed being drawn 
forward upon it, and the thread carried through it in that manner. 
It may be said of this, as of the Garland, that it was not intended and 
is not adapted to do the work of the patent in suit, and could not be 
made to do so without radical reconstructive changes. In this case, 
also, there is no intermediate gear-wheel pivoted at the hinging point 
of separable frames, the materiality of which has been indicated. The 
Farnum (1888) is an intricate and ponderous machine for making 
heavy spiral steel springs for use on cars and locomotives. This, of 
itself, is almost enough to deprive it of any relevancy. But the de- 
fendants, by a cross-section at one end, are able to disclose two 
rollers geared with an intermediate gear-wheel, located at a point 
where the frames which carry the rollers may be said to be hinged 
or pivoted ; the eflfect of this being to keep the rollers in gear during 
the slight adjusting motion which is capable of being given them. 
But a literal mechanical correspondence such as this is not neces- 
sarily an anticipation. The principles of mechanics are always the 
same, and, in the almost endless combinations of them which are pos- 
sible, it is not to be expected that duplications will not occur. Where 
they appear, the question, as I understand it, is whether the new use 
is so closely analogous as to hâve been presumably brought about 
by what had preceded it, or whether it is so remote and différent that 
the resuit cannot be ascribed to mère suggestion, C. & A. Potts & 
Co. V. Creager, 155 U. S. 597, 15 Sup. Ct. 194, 39 L. Ed. 275; Hobbs 
y. Beach, 180 U. S. 383, 21 Sup. Ct. 409, 45 L. Ed. 586. Stated 
in another form, it may be said that the mère mechanical adaptation 
of an old device to an analogous use is not invention, while a new 
application in a différent art, whereby a new and distinct resuit is 
produced, will be. In the présent instance the similarity is incidental 
and unsuggestive. The two arts are only remotely related, ail that 
can be said of them being that both hâve to do with the making of 
spiral coils. The Farnum is involved and powerful, designed solely 
for the manufacture of heavy car springs, and not in the least degree 
capable of forming a wire coil such as is made by the plaintiffs, — 
much less, of inserting it in the end of a belt or bag. It may be safely 
said that, if the alleged anticipating parts were removed from it, it 
would take something more than mère mechanical adaptation to 
evolve a wire-coil machine out of them, and that only by a strained 
construction can they be regarded as suggesting the device in suit. 
The Entrekin (1885) has given me more difficulty. Hère we ob- 
viousfly hâve two rolls set, the one in a fixed and the other in a 
movable frarae, hinged together; both being geared with an inter- 
mediate gear-wheel, pivoted at the hinging point. This, in terms, 
corresponds with the claim before us, and the only distinction that 
can be made is the art in which the two appear, — the Entrekin being 
a photograph burnisher ; the other, a wire-coil machine. With not a 
little hésitation, I conclude that this is sufficient to differentiate them 
and sustain the novelty of the one in suit. You cannot say of it 
that it is simply a mechanical adaptation of the earlier invention, 
something more than that being required to make out of it the opéra- 
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tive device which we hâve hère. It may be a question whether the 
claim is not broader than it ought to be, and it ttrast be confessed 
that it would be much casier to sustain it if it embodied some of the 
other features which were referred to at the opening of this opinion, 
and which enter, as it seems to me, into the real invention, such as 
the peripheral grooves of the roUers, or the intermediate space be- 
tween them and the clamping plates in which the coil is formed. But 
taking the claim as it stands, I am not prepared to say that it is insufïi- 
cient; being saved by the use, which is entirely novel, and unsug- 
gested by this référence. 

Finding no anticipation, therefore, in the prior art, the case tums 
on the question of infringement. With regard to this, it is to be ob- 
served that the words "in a wire-coil machine, substantially as de- 
scribed," which are found in the claim relied upon, carry nothing into 
it which is not specifîcally enumerated there, either for the purpose 
of narrowing it to avoid anticipation, or broadening it to make out 
infringement. McCarty v. Railroad Co., i6o U. S. iio, i6 Sup. Ct. 
240, 40 L. Ed. 358 ; Frederick R. Stearns & Co. v. Russell, 29 C. C. 
A. 121, 85 Fed. 218. The défendants do not infringe, therefore, sim- 
ply because they manufacture a wire-coil machine which opérâtes in 
a gênerai way like that of the complainants. It must appear that they 
employ in that connection the particular features of the claim in con- 
troversy, or a substantial équivalent. An examination of their ma- 
chine discloses that it is made up of two separable frames, — a fixed 
upright one, in which are the jaws that hold the fabric while the coil 
is being inserted, and a movable one, hinged to it, in which the 
mechanism to eflfect the inserting is carried bodily. 

This mechanism consists of three grooved roUers, geared together 
by two intermediate idlers; the idlers and the middle or rear roUer 
being journaled in the sides of the movable frame, and the other two 
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rollers being joumaled eccentrically in two small circular frames set 
in the same. By this construction the upper and lower rollers are 
able to be swung to and from each other and the third roUer, so 
that the space between them may be adjusted to coils of différent 
sizes. This motion, which is but slight, is effected by means of 
links or arms attached to the circular frames in which the relis are 
set, and connected with a nut turning on a threaded shaft worked 
with a crank. Thèse arms, being operated in this way, turn the 
circular frames on themselves, and thereby swing the rollers, ec- 
centrically set in them, back and forth in the arc of a circle; this 
arc in each case being practically the same as would be described 
if each roUer swung on the center of the adjoining idler, as a pivot. 
It is contended that this is the équivalent of that which appears in 
the claim in controversy, but of this I am not persuaded. As an 
essential feature of the claim, the inventer has tied himself to a train 
of gears, the intermediate and controlling one of which is pivoted 
at the hinging point of the movable with the fixed frame. Assuming, 
for the sake of argument, that the circular frames in which the 
upper and lower rolls are set are movable, within the terms of the 
patent, each is pivoted on its own center, at which, in order to in- 
fringe, we should hâve to hâve a concentric intermediate gear-wheel 
Connecting the. three rolls. It is obvions that this construction is 
not to be found in the défendants' machine. The most that can be 
charged is that, when the frames are rotated in the process of ad- 
justing the rolls, each roU in the course of that adjustment is made 
to swing in the arc of a circle, the center of which is the pivot of 
the adjoining idler. It may, perhaps, be said that the rolls are sever- 
ally pivoted at thèse two points, and at each, of course, we hâve 
one of a Connecting train of gears; but the patent calls for one pivotai 
center, and not two, and this must be the pivotai or hinging point 
of the frames, and not of the rolls, as hère. No doubt, by the in- 
génions mechanism which they hâve adopted, the défendants accom- 
plish a somewhat équivalent resuit ; but to that they are entitled, pro- 
vided they effect it by practically différent means. It is not the idea 
that is patented, but the particular mechanical combination devised 
for bringing it about. This includes, of course, ail substantial équiv- 
alents, but not every other method imaginable. There must be some 
reasonable correspondence between the two, not only in the func- 
tion performed, but in the way by which it is done, which cannot be 
said of the défendants' machine. In the présent instance the only 
similarity is in the resuit, and that îs not enough. 

Let a decree be drawn dismissing the bill on the ground of non- 
infringement, with costs. 

On Application for a Rehearing. 

(Jamiary 24, 1903.) 

It is, no doubt, true, as suggested in the application by the plain- 
tiffs for a rehearing, that the défendants do not escape infringement 
by a double construction, each half of which is imitative of the plain- 
tiffs' invention; nor did I miss that part of their contention. It may 
be that I did not make it as clear as I should, but what I intended 
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to maintain was that, while the défendants accomplished the same 
resuit as the plaintifïs, they did it by a mechanism which was in- 
herently différent. They hâve rolls, and the roUs are set in frames, 
as they had to be ; and there is a fixed frame, as well as a movable 
one. To that extent there is an apparent correspondence, but it is 
one of terms, merely ; the essential thing of the plaintifïs' patent, that 
the frames pivot at the center of the Connecting gear-wheel, being 
whoUy absent. The truth is that the only movable frame, within 
the meaning of the patent in the défendants' machine, is the one 
which carries ail the rolls bodily, and is hinged, entirely independent 
of them, to the upright form in which the jaws are. The small cir- 
cular frames set in the sides of the main movable frame revolve on 
their own périphéries, and, in that sensé, may be said to move ; but 
they do not move to or from each other to accomplish the adjust- 
ment of the rolls and clamping jaws to the différent thicknesses of 
material and sizes of coils, as in the plaintifïs' patent, and therefore 
they do not move in the sensé that is there intended. The adjustment 
of the rolls is in fact accomplished by means of the eccentricity of 
the joumals of the rolls with the circular frames that carry them, 
when the latter are rotated by the arms or links attached to them; 
the rolls being carried to or from each other. That they move in the 
arc of a circle somewhat coïncident with that which has its center 
at the pivot of the adjoining idler is a mère happen-so. No doubt, 
they are kept in mesh while this is being donc, but not because or 
by means of it, but, as you might say, notwithstanding it, for, if 
the arcs were a little longer, they would go out of mesh entirely. 
In securing the motion of the rolls by means of their eccentric set- 
ting, the défendants, therefore, employ a distinct mechanism, not 
found, in terms or in principle, in the plaintiffs' patent, and in no sensé 
a mechanical équivalent of it, and do not, therefore, infringe, It is 
to be remembered, also, that in the plaintiffs' patent it is the frames 
that are hinged at the pivotai center of the intermediate gear-wheel, 
whereas in the défendants' machine it is the rolls that move about 
the alleged corresponding pivotai center, and not the frames, — a ma- 
terial distinction. 

The so-called admission of the défendants' expert is not counter 
to anything which I hâve expressed. His statement is a very quali- 
fied one, and the qualification robs it of any benefit to the plain- 
tiffs ; and, even if it went further than it does, I would not feel my- 
self necessarily bound by it. 

The motion for a rehearing is refused. 
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(Circuit Court, B. D. Pennsylvanla. January 24, 1903.) 

No. 50. 

L Patents— CoMBiNATioir— Patentable Invention. 

Where, In a machine for Insertlng wire-coU clasps in belt ends, the 
resuit to be attalned is the successful Insertion of the coil In the belt, 
that the difEerent parts of the machine contribute to this each in Ita owu 
Orne and way constitutes a true comblnatlon, which is patentable. 
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>. SamE— EVIDENCK AS TO Who WAS ORroiNAL Inventob— Old Machinb. 

Where, In a wlre-coU machine, the Invention clalmed Is separately 
operating Jaws and rolls, an old operative machine, In whlch this ar- 
rangement appears, constructed by another party some three yeara 
earlier, accordlng to the testlmony of several -who saw and examined It, 
is sufflclently substantlated to be recelved as an anticipation. 

8. SAME—ANTiciPATroN— Machine for Making and Inskkting Wirk Coils. 

The Templln patent. No. 593,406, for an improvement in wire-coil ma- 
chines, whereby the clamplng-Jaws and coU-rolls are operated Independ- 
ently of each other, while dlscloslng a patentable device, is void for an- 
ticipation by a machine prevlously constructed by Henry M. Jackson, 
whlch embodled the essentlal and patentable feature of the Improvement 
shown in such patent. 

In Equity. Suit for infringement of letters patent No. 593,406, 
granted November 9, 1897, to Joseph H. Templin, for a wire-coil 
machine. On final hearing. 

W. C. Strawbridge, for plaintiflf, 
Horace Pettit, for défendants. 

ARCHBALD, District Judge.* This suit is based on the patent 
issued to Joseph H. Templin November 9, 1897 (No. 593,406), for an 
improvement in wire-coil machines, whereby the clamping-jaws and 
coil-rolls are operated independently of each other. As decided in 
another case between the same parties (120 Fed. 289), the pioneer 
in this field was Calvin Jackson, who procured a patent for a wire- 
coil machine in September, 1892; but in his machine the fabric in 
which the coil was to be inserted was held in place by clamping 
plates carried in two separable frames, in which the upper and lower 
rolls were respectively set. To adjust thèse plates to différent thick- 
nesses of material and sizes of coils, liners had to be employed; 
and considérable difificulty was experienced in so doing this as to get 
just the right pressure at the same time on both coil and material ; 
requiring différent sizes of coils, and not a little care in selecting 
the size to be used. This is entirely obviated by having clamping- 
jaws and coil-rolls which are operated separately, each being thereby 
able to be independently adjusted ; the clamping-jaws being aiso made 
to serve a further and important function of flattening down the coils 
upon the material after they hâve been inserted in it, where, as in the 
case of beit ends, this is desired. Thèse features are embodied in 
the iîrst claim of the patent, which is for : 

"(1) A T7ire-coil machine having a séries of rolls arranged to close upon and 
rotate an Interposed vsrlre-coU, clamplng-Jaws operatlng In connection there- 
wlth, and separate mechanism for Independently opening and closing said 
rolls and Jaws, substantially as set forth." 

It is admitted by défendants' expert that this claim is generic in 
character, and includes any device in which a combination of rolls 
and clamping-jaws operating separately is to be found, and, as the 
défendants are manufacturing a machine of which this is true, there 
can be no question as to their having infringed upon it. 

It is contended, however, that the claim sets forth a mère aggre- 
gation of parts old and well known, and référence is made to the Adt 

* Speclally assigned. 
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(1876) and Gandy (1885) patents, where, as it is said, _ independent 
clamping-jaws, as well as adjustable and separately operating roUs, are 
to be found. Thèse are not cited, as I understand it, to establish 
anticipation, but simply to show the well-known character of thèse 
particular parts. I shall not stop to consider whether they are ef- 
fective for that purpose or not. It is sufïicient to inquire, in respoiise 
to the argument we are considering, whether the éléments which we 
find in the claim in controversy torm a true combination, amounting 
to a patentable device. It seems to me that they do. Having re- 
gard to the difïiculties encountered in machines in which the rolls 
and clamping-jaws were operated in conjunction, already alluded to, 
it was a material advance, of marked usefulness, to escape from them 
by a mechanism whereby, as hère, the two were operated separately. 
The resuit to be attained was the successful insertion of the coil in 
the belt end or other material, and to this the différent parts of the 
machine contributed, each in its own time and way. This makes out 
a true combination, and that is ail that needs to be said. 

This brings us to the real question in the case; which is whether 
Templin, under whom the plaintififs claim, was in fact the original 
and first inventor in a wire-coil machine, of independently operating 
jaws and rolls, or whether, as contended by the défendants, this dis- 
tinction belongs to Henry M. Jackson, a brother of Calvin Jackson, 
already alluded to as the pioneer in this field. Each of thèse parties 
holds a patent ; that to Templin having been issued, as stated above, 
on November 9, 1897, and that to Henry M. and G. M. Jackson, 
anothc- brother, on November 30th of the same year. The one is 
thre.^ weeks after the other, but is based on an application which is 
fivc weeks earlier; the Jacksons having applied on March 31, 1897, 
and Templin not until May 4th following. Judged by the record, 
the later patent represents the earlier invention, and, to show it other- 
wise the plaintififs are therefore compelled to resort to further proof. 
To maintain their priority, they hâve accordingly introduced évidence 
which would carry the invention of Templin back to March or April, 
i8g6, while, on the other hand, to overcome this, the défendants pro- 
duce a machine alleged to hâve been constructed by Henry M. Jack- 
son as early as March, 1893, — some three years previous. This old 
machine difïers materially from that covered by the Henry M. and 
G." M. Jackson patent, and is not pretended to be the basis of it. But 
it has separately operating jaws and rolls, and, as that is the whole 
of the claim in suit (no particular form of mechanism being specified), 
it effectually anticipâtes the Templin patent, if sustained, and deprives 
the patentée of the right to claim that he was the original inventor 
of this idea. The case turns, therefore, on the view taken with re- 
gard to the évidence produced on the one side and the other upon 
this issue. 

I am satisfîed that Templin, when he sketched the rough drawings 
which hâve been exhibited, had at least a conception, and perhaps a 
working outHne, of the features which are now found in the pondér- 
ons machine called the "Jumbo," afterwards completed according to 
his instructions, and eventually made the basis of the patent in suit. 
Thèse drawings must hâve been as early as March or April, 1896, 
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for he went to the hospital in the latter month, and, before doing so, 
gave directions by which certain parts of the machine were started. 
It must be confessed, however, that the drawings are unintelligible 
to any one except the inventer, and are very crude and rudimentary, 
to be âccepted as évidence of a definite and completed invention. He 
did not communicate his ideas to any one at the time, nor were his 
instructions such that they could be fully foUowed ont in his ab- 
sence, but admittedly had to await his return from the hospital, and 
even then very little progress was made with them for several months. 
According to his own statement, also, what he did was largely ex- 
périmental; and the Jumbo, even after it was completed, in Novem- 
ber, 1896, was still regarded in that light. It is also difficult to under- 
stand, if this important improvement in wire-coil machines was clearly 
developed in his mind in the spring of 1896, why he did not include 
it in the Templin & Ternstedt patent, which was applied for June 22, 
1896, just about this time. It was known that Henry M. Jackson 
had a machine of some kind, and an eiïort was made to hâve him tum 
it over, so that there was strong reason for bringing forward every- 
thing to which the patentées could lay claim ; and yet there is noth- 
ing in the application to suggest the separate opération of jaws and 
rolls which is now contended for. Were I put to it, therefore, I 
should find it difïicult to hold that, at the time the drawings were 
originally laid out, the ideas of the inventor had advanced much be- 
yond a mère beginning. 

On the other hand, there can be no question as to the existence 
of the Henry M. Jackson machine as early as July 16, 1896, when 
he applied for his first patent, for the diagrams which accompanied 
the application show it exactly as it now is, except that the jaws are 
V shaped, instead of being serrated. No claim was made for the 
separate opération of the rolls and jaws, but that is not material. It 
was a feature of the machine, and that is enough for our présent 
purposes. It thus appears that at the time when Templin was trying 
to work out something of this character, and long before he had 
actually produced anything definite or tangible, Henry M. Jackson 
had a complète working device in which such a combination as is 
found in the patent in suit was clearly employed. If, then, the 
plaintifïs are entitled, on their part, to rely upon the Jumbo in No- 
vember, 1896, as évidence to support the claim that Templin was the 
original and first inventor, by the same considération the défendants 
are entitled to bring forward the Jackson machine in July, 1896, if no 
earlier; and, of the two, the latter is four months in advance upon 
the scène. But the évidence does not stop there ; and even if Templin 
is permitted to carry back his conception to the earliest point claimed 
for it, in March or April, 1896, the Jackson machine still anticipâtes 
him. Henry showed it to his brother Calvin in April or May of that 
year, according to the testimony of both thèse parties, and through 
Calvin the fact that he had an invention of some kind was brought 
to the attention of Templin, who, early in June, went to see him, 
and tried to get him to transfer his rights, first by persuasion, and, 
when that failed, by threats. The feature of the machine that par- 
ticularly interested both Henry and Calvin was the corrugated jaws. 
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and the doing away with right and left hand coils, while the fact 
that they were separately operated does not seem to hâve impressed 
them. Some claim was made by Calvin that he w^as the inventer of 
thèse corrugations, and, on the strength of this, when it was sup- 
posed that Henry would turn over his rights, he proposed to join 
with TempHn in the appHcation which subsequently resulted in the 
TempHn & Ternstedt patent. But when he found that his brother 
Henry held out, and that his interests were not taken care of, he 
withdrew ; and Ternstedt, a draftsman in the plaintiffs'_ employ, who 
had furnished some suggestions, was substituted. This is not very 
material, but it is a part of the story, and it serves to show that prior 
to the negotiations leading up to the Templin & Ternstedt patent, in 
May and June, 1896 (that patent having been applied for on June 
22d), Heiiry's machine was in existence, as he daims; thus carrying 
it back just so much farther, and establishing it as a perfected device 
close to the time when Templin, admittedly, had only begun to put 
his ideas into shape. This is not a case, it is true, in which there is 
a contest between two parties for the same patent, based on similar 
inventions, so that it involves no question as to reasonable dil- 
igence, or who first reduced his ideas to a practical form. It is simply 
whether, at the time that Templin conceived of having the roUs and 
jaws separately operated, the Henry M. Jackson machine, which 
shows such a séparation, was already in existence ; depriving Templin 
of the right to claim that he was the originator of that idea. Adher- 
ing strictly to this issue, and relying simply on the évidence so far 
alluded to, there can be little doubt that such was the case. 

I am persuaded, however, that a much earlier origin îs to be 
assigned to this old machine. A number of witnesses testify that 
they saw it in March or April, 1893, and I do not see why they 
are not to be believed. It is true that they are ail relatives of Henry 
M. Jackson, — his wife, his father-in-law, Levi F. Noll, his brother-in- 
law, William Noll ; and Charles A. Miller, his wife's cousin ; but their 
testimony is too circumstantial to be set aside on the ground of 
mère relationship. This is particularly true of William Noll and 
Charles A. Miller, — ^the one a machinist and the other a fireman at 
the time on the Reading Railroad. I hâve carefully read what they 
hâve to say, and am convinced of its truth. It is no made-up story 
to fit the case, but a narrative of actual occurrences. The time when 
the machine was seen by each of thèse witnesses îs also fixed by 
référence to other events, which lessens the chance of their having 
made a mistake ; Miller, for example, statîng that he wanted to lace 
a pièce of leather with the machine, and show it to some of the rail- 
road employés, and that he was not in the service of that railroad 
except in 1893. The machine itself lends countenance to ail that is 
said of it. If it had been manufactured for the occasion, it would 
hâve been made to fit it better. Several arguments are advanced 
to weaken the évidence in its favor. It is said, for instance, that it 
is unreasonable to suppose that Henry M. Jackson would not disclose 
this machine to his brother Calvin, with whom he was closely asso- 
ciated for over three years after it was put together, while at the 
same time, as is testified, it was freely exhibited to others. But he 
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suffidently meets this by the suggestion that he did not care to give 
away the invention even to his brother, especially in view of his 
association with the plaintiff company ; and, as to those who say they 
saw it in the spring of 1893, they did so at his house, or when he 
was moving, when it could not be kept from view. Considérable 
stress is also laid on the fact that in April, 1896, as agent for the 
plaintififs, in whose employ he then was, he sold to Deysher a machine 
which was to hâve the jaws corrugated ; the contention being that if 
at that time he had this old machine, with the çorrugations which 
are found in it, he would not be likely to let such a sale pass with- 
out comment. There is no doubt that he made the sale to Deysher, 
although he does not remember it; but that he was called upon on 
that account to say anything about his own affairs, I fail to see. 
It was, perhaps, to be expected that the apparent appropriation of 
his ideas in this way would lead him to prompt action in applying 
for the patent, and it is to be noted that it is not long after this that 
he does so. But that he kept his own counsel and said nothing is 
certainly of no signifîcance. It is not nearly so marked a circum- 
stance as the omission of Templin to include in the Templin & Tern- 
stedt patent the idea of separately operating jaws and rolls, which he 
claims was fully developed in his mind at the time. The delay of 
Henry M. Jackson in applying for the patent is also urged, and if 
this were a controversy with others claiming the same invention, in- 
volving the validity of the patent which he subsequently obtained, the 
delay of over three years with which he is çhargeable might operate 
seriously against him in favor of those who had meantime acted 
with greater diligence. Nor could it well be excused on the plea of 
not having the necessary means, since he could just as well hâve 
borrowed in the beginning as he did in the end. But that is not t4ie 
question. It is merely whether the admitted delay discrédits the 
âge which is claimed for his machine, and I do not see that it neces- 
sarily does. It may tend in that direction, and, in a case of doubt or 
one less satisfactorily established, might be sufïicient to turn the scale 
against it. But to my mind, the évidence is not doubtful, but con- 
vincing. The witnesses tell consistent stories, which bear the impress 
of truth, and it is merely a question whether they are to be believed. 
I ara satisfied that they should be, and it would go against both my 
conscience and my judgment to hold otherwise. Even conceding to 
the plaintififs, therefore, everything for which they contend with re- 
gard to the time when Templin conceived of separately operating 
rolls and jaws, we hâve in the Henry M. Jackson machine of 1893 
a device of the same character, antedating Templin by over three 
years. This machine was not a mère experiment, but was tested and 
proved compétent; a properly laced belt end being turned oflF from 
it by the inventor soon after it was put together. It stands as a 
complète anticipation, therefore, of the patent in suit; depriving it 
of its novelty and validity, and entitling the défendants to a decree. 
Let a decree be drawn dismissing the bill, with costs. 
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TRIPOLD V. MYERS. 

(Circuit Ooiirt, B. D. New York. November 13, 1902.) 

1. Patents— Infrinokmbnt — Packikg for Pistons. 

The Tripold & Davenport patent, No. 473,182, for packlng rings for 
steam pistons, construed, and held not anticipated, and Infringed as to 
botta claims. 

In Equity. Suit for infringement of letters patent No. 473,182, 
for packing for pistons, issued to Ambrose A. Tripold and Charles F. 
Davenport April 19, 1892. On final hearing. 

Briesen & Knauth (Arthur v. Briesen and Henry M. Turk, of coun- 
sel), for complainant. 

Arthur C. Fraser and Joseph A. Stetson, for défendant. 

THOMAS, District Judge. The bill was fîled to restrain alleged 
infringement of both claims of letters patent No. 473,182, issued April 
19, 1892, upon an appHcation fîled December 17, 1891, for improvement 
in packing rings for steam and other pistons. The défendant was at 
one time a member of the firm to whom was given a license of the 
entire and exclusive right to manufacture, sell, and use articles under 
the patent, and as a member of such firm was responsible for a circular 
issued to the trade, in which it is stated that the packing covered by 
the patent — 

"Is unquestlonably the simplest, most economlcal, and consequently best 
method of packing pistons ever presented to englne users. It makes an ab- 
solutely tight piston, thereby utillzing to Its fullest estent every partiale of 
steam entering the cyllnder. The friction is reduced to a minimum, wlth a 
conséquent saving In fuel and an increase In power. It Is self-adjusting, re- 
quiring no springs to set It out against the cyllnder, and can be adapted to 
any form of piston, solid or otherwlse. Each packing ring Is formed of two 
split rings, one L-shaped, with a flange tumed on the back, over which tho 
second ring Is fitted, the eut In each ring being placed opposite to that In tho 
other, so that the joint Is broken, and the steam prevented from blowlng 
through. The exterior clrcumference of both rings, when placed together, 
form the face which cornes in contact with the Interior of the cyllnder. In 
packing rings, where a tongue or filling pièce Is used to break the Joint, there 
is danger of the tongue pièce breaklng and the fragments of it cutting the 
cyllnder, but thls danger is entlrely averted by the second ring, which also 
gives greater flexlbility and unlform expansion, thus preservlng a perfectly 
round and true cyllnder." 

The defendant's commendation and outline of the complainant's 
patent leaves occasion for brief supplementary description, which may 
be taken from the spécifications: 

"Bach packing ring is composed of two parts, C and D. The ring C Is 
flat, and the ring D is provlded with two flanges, the flange 3 being annular 
to set wlthin the ring C, and the flange 4 being cylindrlcal and standing in the 
opposite direction to the flange 3, and forming a wearing-surface against the 
Interior surface of the cyllnder. The contracting-surfaces of the rings O and 
D are accurately fitted, so as to be fluld-tight; and wlth thls object In vlew 
It is préférable to turn the respective rings and set them together, and then 
true off the flat surface 5 and the cylindrlcal surface 6, after which the rings 
are to be spllt at one place, so as to be expansive, and the one ring is rotated 
upon the other, so that the split of one ring Is adjacent to the plain portion 
of the other ring. Hence the flat surface 5 Is made steam-tight against tlicr 
corresponding surface of the piston, because the notch 7 of the ring C Is adja- 
cent to a plalu portion of the flange 3, and the notcli 6 in the ring D is op- 
posite a plain portion of the ring C, and this Is always true of the cylindrlcal 
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surface 6. Hence It Is Impossible for steam or other flnld to leak through 
between the rings and the cylinder, or between the rings and the piston; 
and It Is to be observed that the packing-rings standing in opposite directions 
upon the piston, the steam-pressure tends to force the flat surface 5 of one 
packing against the piston when going in one direction, and when going in 
the other direction the pressure acts In a slmllar manner upon the other 
packing, and, in addition to this, the pressure of the steam or other fluid 
wlthln the cylindrlcai flange 4 tends to press the packing ring D outwardly, 
and hold the same lirmly against the Interior of the cylinder, and in so dolng 
the flange 3 acts to expand the ring C to the same estent, and cause both 
packing-rings to wear equally against the Interior of the cyUnder. The rings 
shown In Figs. 5 and 6 are to be made in precisely the manner before de- 
scrlbed, except that the surfaces that corne together are in Fig. 5 double 
Inclines and In FIg. 6 concave and convex. In Fig. 7 we hâve represented a 
third ring, E, as Introduced Into the annular grooves In the adjacent flat 
faces of the rings C and D. Thèse modifications In the sectional forms of the 
rings do not change the opérations of the parts. A pin, 9, may be provlded 
to hold the rings from turnlng around one on the other." 




The défendant, either for the purpose of defeating the patent en- 
tirely, or limiting it, refers to letters patent for packing rings issued 
to Colebrook, Roth, Stevens, Dick, Youse, St. John, and Baker, with 
particular emphasis on the last two. 

The Baker packing consists of a set of rings made of two members, 
each of which is split at one point only, and together making a contîn- 
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uous ring, but the outer member is flanged on its inner side to receive 
the other, and the split in each member is covered by the other mem- 
ber. Thus adjusted, the two members, as a whole packing ring, turn 
around the chunk ring. This patent is unlike the one in suit in the fol- 
lowing particulars: (i) There is no flange on the outer side of the 
outer member upon which the steam may exert a lifting force. (2) 
On both sides of the chunk rings recesses or chambers are made, with- 
in which are placed springs so as to press the packing rings outward 
against the surface of the cylinder, (3) There is no longitudinal 
thrust of the steam against the outer surface of the ring, which is faced 
by the piston, but the steam can reach the rings only through holes 
in the piston, and thereupon acting on the under side of the rings, it 
presses them out, to make an intended tight packing against the in- 
terior surface of the cylinder. (4) It is intended that the rings shall 
be free to constantly and slowly revolve around the chunk ring for the 
purpose of diminishing the tendency to uneven wear. The dissimi- 
larity of the Baker device to that in suit is such as to preclude any fur- 
ther considération of it. 

The St. John patent consists of a single ring, with a flange on the 
outer side, "so that the steam against it will tend to set the ring out 
against the interior of the cylinder. This ring is eut at one side, and 
a filling-piece, B, of peculiar construction, is fitted into the recesses, 
e. This filling-piece has the ends, c c', which fit snugly into the said 
recesses, e, and a T-piece, d, which fits into a recess at the upper side 
of the rings." 

Thereby it is intended that the Joint shall be securely closed by the 
filling pièce, and the ring freely allowed to expand. In other words, 
the packing consists of one ring, flat on the inner side and flanged on 
the outer side, and eut at one side, on either side of which split, for a 
short distance, is placed a key fitted into reeesses on the interior side 
of the ring. The arrangement is shown by the subjoined figures: 
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The outer ring very much resembles that of the outer ring of the 
patent in suit, and the défendant claims that the recess and the key 
correspond in function with the inner ring of the complainant's patent 
and the inner flange in the outer ring into which the inner ring fits. 
This resemblance seems quite remote. The key does not perform the 
same function as the inner ring of the complainant's patent. 

The complainant quite justly contends for his device that the steam, 
acting immediately upon the outer flange of the outer ring, as weli as 
upon the under aide of the rings, lifts the ring into close contact with 
tiie cylinder, and that the outside ring carnes with it the inner ring, 
which has the following advantages in connection with the outer ring : 
(i) If there were a single ring, split at one point so as to permit ex- 
pansion, there would, at the time of such expansion, be a leak, even 
though there were a key such as is used by St. John; but if within 
this outer ring there be placed another, also separated at a point, and 
the places of séparation in the rings be not coïncident, when they are 
conjoined, but be arranged, for instance, at opposite points in the circle, 
the two rings united will be free to expand, and will not sufifer leak- 
age. (2) The inside ring aids to distribute the strain when the rings 
are expanded by steam so as to présent a truer surface to the inner 
face of the cylinder. (3) The inner ring présents a wider cylindrical 
surface, which is useful in preventing the leakage of steam between 
such surface and the inner face of the cylinder. (4) The inner ring 
prevents the outside ring from opening at the point of séparation in 
such a way as to destroy its symmetrical adaptation to the cylinder, 
and from scraping or marring the cylinder at the point of séparation. 
It is not perceived that the key in the St. John patent has any of thèse 
advantages, unless, to some extent, it may be the one last mentioned, 
nor do the key and recess seem in any practical degree to perform the 
same function as the complainant's inner ring, fîtted upon the inner 
flange of the outer ring. It is considered that the St. John patent is 
not an anticipation of fhe patent in suit. 

The other références seem too dissimilar for useful discussion. 

The remaining question relates to the alleged infringement. There 
are two members of the complainant's packing described in the claims, 
although the spécifications mention the use of three. The defendant's 
packing consista of three rings. The rings, as a whole, show simi- 
larity in thç following respects : They présent the same inner, outer, 
and cylindrical surfaces. This statement should be modified in this: 
The defendant's packing shows three notches in its cylindrical surface, 
while the complainant's shows but two, and the defendant's packing 
shows two notches in the surface of the exterior ring, while the com- 
plainant's shows but one. Thèse différences arise from the fact that 
the défendant uses three rings, while the complainant uses customarily 
two. With thèse exceptions, when the members are conjoined, the 
défendant has an outer member with a flange upon which the steam 
lifts as it does in the complainant's packing. While in the complain- 
ant's packing the outer ring immediately lifts the inner ring from a 
contact with the under side thereof, the defendant's outer ring lifts 
an intermediate ring acting upon the superior end thereof, and this 
ring lifts the interior ring, acting upon both its inferior end and the 
superior pordori thereof. That is, the complainant's outer ring, in the 
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f orm of a Z, receives the steam on the outer flange, whereby the outer 
ring is lifted, carrying with it the inner ring, which rests on the inner 
flange ; while the defendant's outer ring lifts the inner ring in the form 
of an inverted T, which in turn carries the inner ring. The défendant 
has the ring with an outer flange, which is shown in the St. John pat- 
ent, but he has the inside ring, which has ail the advantages enumerated 
for the complainant's packing. The defendant's method of lifting 
this ring does not seem material. 

But the real question is, is the defendant's structure difïerentiated 
by the interposition of the intermediate ring, which coacts with the two 
exterior rings, producing the same resuit as do the complainant's 
rings, and, so far as it is shown, doing it no better and by no différent 
mode. The multiplication of rings may increase the cylindrical sur- 
face presented to the înterior of the cylinder. This is not a new at- 
tribute, but the extension of the former advantage. The défendant 
contends that the intermediate ring so distributes the wearing points 
that instead of the main wear coming at two points it cornes at six 
points, or is practically uniformly distributed around the rings. This 
wouîd indicate an economy, but no change in function or mode of 
opération , and the same may be said of the claim that the defendant's 
inriEi-TTiost ring has an offset fitting into a rabbet in the outer surface 
oî ihi T-shaped middle ring, which has the novel function of equalizing 
thf; outr- wearing faces of the three rings so that they wear alike, 
and presfi equally against the cylinder. It seems to the court that 
the defendant's three rings do precisely the same thing as do the com- 
plsinsnt's two rings, but, instead of the outer ring lifting immediately 
upon the inner ring, an intermediate ring, adjusted on one side to the 
outer ring and on the other to the inner ring, lifts the inner ring. 
The outer ring alone présents no patentable novelty. It was the con- 
jimctirin of the two rings, one acting upon the other, and both rising 
to th« surface oî the inner surface of the cylinder that avoided the 
former mischiefs, and gave measurable perfection to the device. The 
défendant has the same conjunction of parts, except that he cuts the 
wbole packing into three parts, and makes an internai adjustment, 
wheveby such parts are fitted and held together. It is considered that 
this do«s not difïerentîate the device from that of the complainant. 

It is concluded that the défendant has infringed both claims of the 
comî>lainant's letters patent, and there should be a decree accordingly. 
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(Circuit Court, B. D. Pennsylvanla. January 30, 1803.) 

No. 14. 

L PATEHTS— SCIT ÏOB IkpRINGBMKNT— MULTIPARI0UBNES8 OP BiLL. 

A bin for infringement of three separate patents Is not subjeet to 
demurrer for multlfarlousness where it allèges that the things patented 
are capable of conjoint use, and are In fact so used in the apparatus of 
défendant, and the patents, of which profert la made, contain notbing 
inconslstent with snch averment. 

1[ 1 Pleadlng In Infringement suite, see note to Caldwell t. Powell, 19 C. 
a A. 595. 

120 P.— 20 
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In Equhy. Suit for infringement of patents. On demurrer to bill. 

F. L. Dyer, for complainant. 
Horace Pettit, for défendant. 

ARCHBALD, District Judge. The bill is demurred to on the 

ground of multifariousness, because it involves the validity and in- 
fringement of three separate patents ; but it is averred in the bill that 
the three are not only capable of being conjointly used, but that, 
in the apparatus of the défendant complained of, they are in fact so 
used. This is a distinct and positive averment, which the demurrer 
necessarily admits. It cannot be made to deny and question it, thus 
raising an issue of fact, èven though that be one of the grounds of 
demurrer assigned. It may be that, as profert of the patents is made 
in the bill, if, on examination, it was obvious that the inventions 
which they respectively cover were not, and could not be, the sub- 
ject of conjoint use, the court could disregard the averment, as in- 
consistent with the patents themselves, and so dismiss the bill. But 
there is nothing of that kind, so far as I can see, in this case. The 
patents hère involved relate to the recording and reproducing of 
sound vibrations; one being for the method, the other for the ap- 
paratus for carrying it into eflfect, and the third for the blank or sur- 
face operated upon. The présence and co-operation of thèse devices 
in a single infringing machine is entirely possible, and that is ail 
that seems to be necessary. Walk. Pat. § 417. There is nothing 
counter to this in Hayes v. Dayton (C. C.) 8 Fed, 702, because there 
no conjoint use was alleged. The case of Consolidated Electric Light 
Co. v. Brush-Swan Electric Light Co. (C. C.) 20 Fed. 502, which 
goes further than this, seems to me to stand on doubtful ground, and 
I cannot follow it. 
The demurrer is overruled, with leave to défendants to answer over. 



RBDGKAVB T. SINGBE et ftL 

(CIrcntt CJourt, S. D. New York. November U, 1902.) 

L Patents— Invention— BAGATELLE Boards. 

The Redgtave patent, No. 603,738, for a bagatelle board, is Told for 

lack of patentable novelty. 

In Equity. Suit for infringement of letters patent No. 603,738, for 
a bagatelle board, gràhted to Montague Redgràve May 10, 1898. 
On final hearing. 

The foUowing is the opinion of the examiners in chief : 

The clalms appealed are: "(1) In a bagatelle board, bavlng a shooting 
trongh provided with countenrank «ad, top plates havlng, in said eounter- 
sunk top plate, a longitudinal slot, In combination with a spring-impelled 
block and a détachable handle, extendlng outwardly from said block through 
the slot, arrangea to moTe redprocatingly therein, said handle extendlng 
to the horizontal plane of the top plate, as and for the purpose intended, 
substantially as described. (2) In a bagatelle board, haring a Bide shooting 
trongh, the combination with a top plate, havlng a lon^tudlnal inverted 
curve adjusted at one end of the trough, connected at its opposite side to 
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led^, b, and a strlp, a, sald trough provlded at Its countersunk portion wlth 
a longitudinal slot, of a spiral spring, located in said trough, to actuate a 
movable block, i, and adjustable handle, the shank of whicti, extending 
through said slot, Is connected to block, 1, the upper end of said handle ex- 
tendlng to the upper plane of the slotted plate, as and for the purpose in- 
tended, substantially as described." The références are patents to Bed- 
grave, May 30, 1871, No. 115,357; Davies, December 24, 1872, No. 134,262; 
Steele, November 7, 1876, No. 184,184. 

The spécification states that the devlce of the appealed clalms Is an 
Improvement on that of the United States patent granted te thls applicant, 
whieh bas been cited against the claims. By the expiration of that patent 
its devlce bas become the property of the public. The change of the old 
device conslsts in transferring the handle for drawing back the spring-im- 
pelled block from the end of the shooting block and from a slot in the end 
of the shooting trough to the top of the shooting block and to a slot in the 
top of the shooting trough, and in countersinking it in that top. The func- 
tlon of the handle in Its new place and that of the entlre devlce after the 
change of place of the handle are unchanged. There are some advantages 
which are Incident to the use of the handle in the new place, such as its 
increased strength because of Its shortness, the power being applied nearer 
to the block; and the countersinking of the handle protects It from blows, 
and enables doser packlng of several boards together for transport. Thèse 
are ail advantages resulting solely from rearrangement, wlthout any change 
or advantage in the functions of the apparatus for its purpose. Mère location 
of an old élément of an old device in one or another position In the device, 
wlthout change of functlon, has long been held to be entirely wlthln the prov- 
ince of the skilled workman, and we see no reason why thls change is a new 
invention. Thls new position of the operating handle, relatively to block or 
boit to be drawn back and its eountersunk position, appear in the références, 
whose entlre construction has been particularly uaed by thls appellant. 

There being in thls change no new funetion Imparted to the device, and no 
new Idea of place or of construction to utilize that place for the handle, we 
fail to see that the claims contain anything Inventive beyond what is in ap- 
pellanf s ezpired patent The décision of the ezaminers is afflrmed, 

W. H. Babcock, for complainant. 
Herbert Knight, for défendants. 

WALLACE, Circuit Judge. I am of the opinion that the im- 
provement specified in the claim of the complainant's patent (No. 
603,738, granted to Montague Redgrave May 10, 1898, for an im- 
provement in bagatelle boards) is destitute of patentable novelty, and 
consequently that the claim is invalid. The reasons for this conclu- 
sion are so satisfactorily set forth in the décision of the examiners in 
chief of the patent office, of December 14, 1893, rejecting the ap- 
plication for the patent, in which I fuUy concur, that an independent 
discussion would serve no useful purpose. 

The bill is dismissed, with costs. 



In re GRAND JURORS* MILBJACm 

(District Court, D. Delaware. Febmary 6, 1903.) 

Gbattd Juroks— Mileaqe — Compdtation. 

The légal fiction that a term of court Is but one day cannot affect the 
construction of section 852 of the United States revised statutes, as 
amended [U. S. Comp. 9t. 1901, p. 656], rélatlng to the allowance of 
mlleage compensation to Jurors. 
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1 Bamb. 

Where grand Jurors In obédience to due proeess attended the District 
Court of the United States In Delaware on the flrst day of the term, and 
were on the same day discharged by the court until the thirteenth day 
thereafter, on which latter day they duly attended and were finally dis- 
charged, held, that they were entitled to mileage compensation for two 
round trlps, or four single trlps, between thelr résidence and the place 
of holding court 

(Syllabus by the Court.) 

William Michael Byme, District Attorney. 

BRADFORD, District Judge. The point for détermination arises 
on an objection taken by the District Attorney on behalf of the 
United States to certain items of mileage compensation for grand 
jurors at the présent term, reported by the clerk to the court for 
allowance, The présent term began January 13, 1903, on which day 
grand jurors duly summoned attended the court. After returning a 
number of indictments the jurors, in the afternoon of the same day 
on the appHcation of the District Attorney, were discharged by the 
court until January 26, 1903, on which day they again attended the 
court, returned a number of other indictments, and were fînally dis- 
charged. It appears from the report of the clerk that in the case 
of each juror, not residing in Wilmington, mileage compensation was 
computed for his coming to and returning from the court in connec- 
tion with his attendance January 13, 1903, and for his coming to 
and returning from the court in connection with his attendance Janu- 
ary 26, 1903. It is suggested, rather than seriously argued, by the 
District Attorney, that mileage was erroneously computed in that each 
juror was entitled to receive mileage compensation for only one round 
trip, or for coming to attend the court on the first named day and 
returning from the court to his résidence on or after the last named 
day. Section 852 of the revis ed statutes [U. S. Comp. St. 1901, p. 
656], as amended, relating to jurors' fées and mileage compensation, 
in its , appHcation to the district of Delaware, provides "for actual at- 
tendance at any court or courts, and for the time necessarily oc- 
cupied in going to and returning from the same, three dollars a day 
during such attendance", and with respect to mileage compensation, 
that "for the distance necessarily travelled from their résidence in 
going to and returnipg from said court by the shortest practicable 
route, five cents a mile". There is a légal fiction that a term of 
court is but one day. Légal fictions are resorted to for the further- 
ance of justice; but must always yield to a statute the opération of 
which is inconsistent with the récognition of such fictions, The al- 
lowance of a per diem of three dollars for each day's attendance 
wholly excludes the application of the fiction referred to so far as 
compensation for attendance is concerned. And, in my judgment, 
such fiction is equally inapplicable to the allowance of mileage com- 
pensation. The question to be decided on the facts before the court 
iSj not whether mileage compensation should separately be computed 
and allowed with référence to each and every day jurors may under 
due proeess be in attendance on the court, but whether jurors, who, 
having under such proeess been in such attendance January 13, 1903, 
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and having on that day been discharged until January 26, 1903, when 
they again attended court under such process, and having on the 
latter day been finally discharged, are not entitled to mileage com- 
pensation for two round trips to court. Any fair construction of 
the statute requires that the mileage compensation as reported should 
be allowed. To hold otherwise would not only be unwarranted by 
the language of the statute but would impose such hardship on the 
jurors as it is unreasonable to assume congress intended. I am not 
aware of any authority at variance with this conclusion. It is not 
intended in this opinion to décide any question relating to jurors' 
mileage compensation other than that presented by the facts disclosed 
in this case. For the reasons above given the mileage compensa- 
tion as reported by the clerk must be allowed. 



CITT WATBR STJPPLY C». V. CITT OF OTTUMWA. 

(Circuit Court, S. D. lowa, K. D. January 27, 1903.) 

No. 248. 

L Municipal Corporations— Suit to Enjoin Creatioi* oit Illégal Indebtbd- 
NEss — Parties. 

To a suit by a taxpayer agalnst a clty to enjoln It from creating a debt 
beyond the coastitutional llmit, by carrying out a contract made with 
a person or corporation, such person or corporation is not an indispensable 
party défendant. 

8l 8ame— Ijimitatioi* of Indbbtbdnbss— Basis op Computation. 

Under the provision of the lowa constitution Umltlng the indebtedness 
whieh may be contracted by any municipality to 5 per cent, of the value 
of Its taxable property, such per cent, is to be computed on the assessed 
value of the property for taxation, and not on the actual value, where the 
two are not the same. 

t. Same— CoNTKACT Creating iHnBBTBDNESs. 

That a clty whlch la already Indebted In excess of the constltntlonal 
Umit bas in Its treasury a part of the money necessary to discharge the 
obligation it assumed In entering into a contract for a public Improve- 
ment, and may be able to collect the remainder from taxes by the time 
the obligation matures, doeè not alter the fact that such contract créâtes 
an Indebtedness within the constitutional Inhibition, and Is therefore one 
which the clty was without power to make. 

4 Pedkkal Couuts—Followino Décision of Appkllatb Court— Cokpltct- 
ing Statk and Fedbkal Décisions, 

Where the circuit court of appeals In a suit by a taxpayer determined 
that a contract made by a clty under an ordlnance was void as creating 
an indebtedness, when the clty was then Indebted to the limit permitted 
by the constitution of the state, such décision Is blndlng on a circuit 
court of the United States in a subséquent suit between the same parties, 
Involving a différent contract, but one which was made pursuant to the 
same ordlnance, notwithstanding a contrary décision by the suprême 
court of the state. 

"ÏZ. Constitutional and statutory limitations of municipal Indebtedness, eee 
note to CSty of Helena v. Mills, 36 C. Cl A, 6. 

t 4. State laws as rules of décision In fédéral courts, see notes to Spokane 
Palis & N. Ry. Co. v. Zicgler, 9 C. C. A. 548; WUson v. Perrin, 11 a C. A. 
71; Hlll V. Hlte, 29 C. C. A. 553. 
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In Equity. On motion for a temporary injunction and motkm bjr 

défendant to dismiss. 
WîHiam McNctt, for complainant. 
W. H. C. Jaques and Charles D. Fullen, for défendant. 

McPHERSON, District Judge. This is a bill in equity now pend- 
ing on application for a temporary injunction to enjoin the city from 
creating a debt by carrying out contracts with the United States Cast 
Iron Pipe & Foundry Company, a corporation of New Jersey, and 
the Des Moines Bridge & Ironworks, a corporation of lowa. The 
complainant owns reaJ estate and other property in Ottumwa, and 
brings this bill as a taxpayer. It is a citizen of the state of Maine. 
The city proposes to construct what is called a System of waterworks, 
and the foundry company and the ironworks company above named 
are to.furnish materials and do the work at an expense of about $20,- 
000. The two corporations named are referred to in the bill. Wheth- 
er they are made parties is doubtful. The prayer is against them, and 
they were covered by the restraining order. 

As counsel say that this court has no right to adjudicate the mat- 
ters as against the city without their présence, I am met on the thresh- 
hold of that which is équivalent to a jurisdictional question. The city 
is in debt to the co» stitutional lirait, and complainant contends that, 
if the scheme of the city is carried out, an invalid indebtedness will 
be created, and therefore an injunction should be issued to enjoin 
the same. The main, if not the only, controversy is between the 
complainant, a citizen of Maine, and the city of Ottumwa, a citizen 
of lowa. I fully agrée with defendant's counsel that this court can- 
not, by any order or process, coerce the appearance of the pipe and 
foundry company, a citizen and corporation of New Jersey, or, if it 
does not appear, make a valid order against it as on default. Shaw 
V. Mining Co., 145 U. S. 444, 12 Sup. Ct. 935, 36 L. Ed. 768. And it 
does not voluntarily appear. And, if this case were in one of the 
lowa state courts, jurisdiction could not be had in a case like this 
over the New Jersey corporation. Service of process on it in New 
Jersey could not enforce its appearance in an lowa court, or authorize 
any order or decree against it, if it failed to appear. There is no 
lowa statute which authorizes service by publication in a case like 
this. It therefore follows that neither this court nor the state court 
can take jurisdiction over the New Jersey corporation. And it also 
follows that, if it is an indispensable party, there is no court, either 
at home or elsewhere, in lowa or New Jersey, that can take hold of 
the case. Because if the complainant were to go into a court, state or 
fédéral, in New Jersey, there could no way be found to coerce the 
appearance of the city of Ottumwa. If the contention of counsel for 
the city be correct, then complainant may hâve ever so good a cause 
of action, and ever so many grievances, and yet no court, state or 
fédéral, can be found to grant relief. If this be so, we hâve a novel, 
curious, and serions state of affairs. The city, and it only, is the neces- 
sary party. 

Numerous cases, both fédéral and state, are found in the reports, 
wherein cases like this hâve gone to decree with the city only as 
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défendant. The contention of counsel for défendant herein, that 
the point was not made in those cases, is probably correct. But it 
is a matter of some weight. And the more so as to the fédéral cases, 
for the reason that such courts, on their own motion, are supposed 
to, and generally do, look into ail jurisdictional phases of the cases 
before considering a case on its merits. But, if the New Jersey cor- 
poration were otherwise regarded as a necessary party, section 737 of 
the Revised Statutes [U. S. Comp. St. 1901, p. 587] and equity rule 
47 fuUy authorize this court to go on to decree without the présence 
of the New Jersey corporation. By an amendment to the bill it is 
taken out of the case, if it were ever in. 

The défendant city cites the foUowing cases as to the point that 
the Des Moines and New Jersey corporations must be made parties, 
and that jurisdiction be acquired over them: Ribon v. Railroad 
Co., 16 Wall. 446, 21 L. Ed. 367; New Orléans Waterworks Co. v. 
City of New Orléans, 164 U. S. 471, 17 Sup. Ct. 161, 41 L. Ed. 518; 
Minnesota v. Northern Securities Co., 184 U. S. 199, 22 Sup. Ct. 308, 
46 L. Ed. 499. I do not care to review those, as well as other cases 
that could be cited. They are not in point, for the reason that those 
were cases wherein contracts and relations between the named de- 
fendants were the principal thing sought to be canceled or controlled 
by decree. In the case at bar the principal thing to be corrected and 
enjoined by decree is the création of the alleged invalid indebtedness. 
And if a city is in debt up to the constitutional limit, and if the con- 
tention of the city be correct, ail that a city need to do is to create 
the invalid indebtedness with some nonresident citizen, and then we 
hâve no court, fédéral or state, that can correct the evil or prevent 
the wrong. And the statement of the proposition is its own complète 
réfutation. A constitution must not be whistled down the winds by 
that kind of a scheme. 

The city, as it is claimed by the complainant, is about to create 
an invalid indebtedness. The action of the city, by its counsel, is not 
of a législative character, but of a proprietary or business nature, — a 
distinction so admirably stated by Judge Sanborn in Illinois Trust & 
Savings Co. v. City of Arkansas City, 22 C. C. A. 171, 76 Fed. 271- 
282, 34 L. R. A. 518. 

I do not believe that either of the corporations are necessary par- 
ties, or even proper parties, although as to the latter the question is 
not before me. 

The complainant has no grîevance, présent or prospective, against 
either of the corporations. Its complaint is against the city of Ottum- 
wa, acting through its ofïicers, because of the threatened and contem- 
plated act of a proprietary or business character. And the question 
before me is whether the city is about to create an illégal indebted- 
ness, which if not enjoined the complainant and other taxpayers must 
pay. And the argument that, under a récent décision of the lowa 
suprême court, thèse corporations, if the city is enjoined from pay- 
ing them, will hold the city liable by suits in the state court, is an 
argument that I cannot foUow. The fédéral as well as the state courts 
hâve their responsibilities, which they cannot évade, and I do not dare 
to refuse to follow the décision of the appellate court for this circuit, 
so recently rendered. 
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If the action of the city is illégal as viewed by the fédéral courts, 
then the complète answer to the arg-ument is that the officers of the 
city hâve placed themselves in the position they occupy, and this by 
no act of complainant or of many other taxpayers, but hâve donc so 
with full knowledge of the views of the fédéral courts as to the true 
meaning of the provision in question of the lowa constitution. And 
it is not convincing to urge that while the city may hâve no défense 
in this case in this court, yet it should be allowed to go hence, with its 
costs, without day, because of fear that in some other court, in some 
other case concerning the same transaction, the city may be worsted. 
An answer pleading such an asserted défense would be nothing but 
words. 

Complainant contends that notice, as required by law, was not 
given for the élection. Whether it was or not is somewhat doubt- 
ful, and, at best, the matter is in confusion. 

At the preceding gênerai élection for the élection of a congressman 
and State and county officers there were 3,743 votes cast. At the 
spécial élection in question there were 1,921 votes cast. There were 
newspaper discussions and communications with référence to the mat- 
ter. The night before élection there were some public meetings at 
which the matter was discussed. I therefore hold that the notice, 
which at most was defective, does not so nearly approach "no notice" 
as to invalidate the élection. Dishon v. Smith, 10 lowa, 212; Page 
Co. v. American Emigrant Co., 41 lowa, 115. 

I hâve been furnished with many affidavits, and a great deal of lit- 
erature, ail of which I hâve read, both with interest and amusement. 
Thèse affidavits and literature impress me with two things. The one 
is that, as complainant's charter has expired, it desires a renewai, be- 
cause, of course, its plant cannot be removed, excepting at great 
expense, and confiscation will be the resuit. The other is that the 
city is not very anxious to put in its proposed and so-called System 
of waterworks, but is very anxious to either buy at its own priée com- 
plainant's System, or enforce a renewai of its charter, and the city 
will dictate its own terms. One would think, at least I so think, that 
the parties could easily sélect an arbitrator who would readily adjust 
the différences to the satisfaction of ail fairly disposed parties. Be 
thèse matters as they may, évidence relating to propositions and 
counter propositions, newspaper articles and speeches, at one place 
and another place, supply only the humorous phases of litigation, but 
furnish nothing upon which a decree of a court of chancery can rest. 

As coming from the city attorney, Mr. Heîndell, it is urged that 
since the adoption of lowa St. 1898, c. 30, the légal or constitutionaî 
indebtedness of a municipality can be four times as great as before 
the adoption of that statufe. The statute in question is as follows : 

"AU property subject to taxation «hall be valued at Its aetual value, which 
ehall be entered opposite eaoh Item, and shall be assessed at twenty-flve per 
cent, of such aetual; value. Snch assessed value shall be taken and considered 
as the taxable Vaine of axidi. property, upon wblch the levy shall be made. 

• ••"■' 

Neither of the counsel before me pressed the point, but presented 
the question for détermination. Under a constitutionaî provision like 
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that of lowa, limiting the indebtedness of a city, the Illinois suprême 
court, in a well-considered case, held, but recently, that it is the per 
cent, of the value of the property on which taxes were assessed that 
governs, and net the actual value of the property. City of Chicago 
V. Fishburn, 189 111. 367, 59 N. E. 791. 

Believing that décision eminently sound and the reasoning unan- 
swerable, I am content in referring to it as an authority on the ques- 
tion mooted, and as fuUy and correctiy expressing the views I enter- 
tain upon the question. The people must not be taxed upon one 
basis of valuation, and the city go in debt upon another four times as 
great. 

The taxable property of the city of Ottumwa, as ascertained by 
the last preceding tax list, is $2,352,570; 5 per cent, thereof, $119,- 
128.50; the indebtedness of the city is $122,690; the city has on hand 
of a two-mill water fund, $13,746.51. It has other moneys in small 
amounts for varions funds, and various appropriations against the 
same hâve been made. 

That the city, over and above its other obligations for current ex- 
penses, does not hâve the money with which to pay on the contracts 
in question, is without doubt in my mind. It makes a showing that 
it can pay them out. But that is not the question. It hopes to pay 
out, and perhaps without interest. It is making a liability. It does 
not hâve the money with which to meet the liability. But it says it 
has part of the money, and the balance from time to time it will re- 
ceive by the collection of taxes. That is going in debt, just as much 
as the farmer who buys the adjoining tract of land, who pays part 
of the purchase price at the time, and expects to pay the balance soon 
from his collections Whether a party is in debt does not dépend 
upon his net worth. That is one définition of "solvency," but not of 
"indebtedness." 

I appreciate in full the force of the argument, that it is désirable, in 
the judgment of many, for a city to own its own System of watei- 
works. I appreciate the fact that, if some arrangement is not soon 
made, the city will be embarrassed for want of a supply of water, al- 
though it is possible that, if thèse parties refuse to agrée, a court of 
equity can solve the situation. I do not say this is so, but courts of 
equity hâve powers in addition to those usually exercised. 

On the other hand, I appreciate the fact that, if those contracts 
are carried out but a part only of the business district will be sup- 
plied with water, and practically ail of the résidence portion of a city 
of 20,000 people cannot be supplied. And I also appreciate the fact 
that the water to be thus supplied would come from the river below, 
and almost immediately below, the mouths of the city sewers. But 
thèse are not questions for the court. Nor is the city bound by the 
précise question voted on by the voters at the élection, as was re- 
centlv held bv the court of appeals in a case from this district. City 
of Céntervillé v. Fidelity Trust & Guaranty Co. (C. C. A.) 118 Fed. 
332. Eut I am impressed that above and beyond ail are the obliga- 
tions of the constitutions, both fédéral and state. 

But little over a year ago, in a case between thèse same parties, I 
had occasion to consider the question of when a city is prohibited 
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from creating a liability. I am not content with the way I then 

presented the matter, but I am wholly satisfied with the conclusion 
I theu reached. Reading since then of what many others hâve said 
upon the question has given emphasis to my mind that there is no 
other logical or safe conclusion that can be reached. 

It is true that the writer of the opinion of the circuit court of ap- 
peals, in affirming the decree of this court, could hâve placed the 
refusai of that court to foUow the décision of the lowa suprême 
court in Swanson v. City of Ottumwa, 91 N. W. 1048, upon another 
ground. The court of appeals could hâve said that when this court 
decided the case the lowa suprême court had not then otherwise 
decided the question (Burgess v. Seligman, 107 U. S. 20, 2 Sup. Ct. 
10, 27 L. Ed. 359) ; and this case within the last two months has been 
cited with approval by the United States suprême court in the case 
of Security Trust Co. v. Black River Nat. Bank of Lowville, 23 Sup. 

Ct. 52-57, 47 L. Ed. . So that it is not true, as contended by many 

lawyers in récent discussions, that it is the duty of fédéral courts in 
ail cases to follow the latest décision of the state suprême court in 
the construction of state statutes and state constitutions. But the 
court of appeals deemed it best to afiîrm the décision of this court, 
upon the broad, ground that it was not the construction of a statute 
or constitution that was involved, but the construction of contracts 
and a matter of gênerai jurisprudence. And by that this court is 
bound. Not only so, but did not that court then déclare the law 
of the case, which is binding upon this and other courts in the sub- 
séquent litigation between the same parties upon the same subject- 
matter? And is this not in part the same controversy? Is not the 
same ordinance now invoked by the city? 

And, if the correct rule has , not been declared by the court of ap- 
peals, then there is no scheme but that can be carried through to be 
paid for hereafter. Under législation as it now exists, or that may be 
enacted, any city may create parks, build sewers, a jail, city buildings, 
libraries, bridges, bathhouses, waterworks, street railroads, hospitals, 
and aid railroads, and so forth and so on, without check or hindrance, 
and create an indebtedness equal to or beyond the actual value ot ail 
the property within the city. And it is no answer to say that the 
people would not vote for the like, because, if that is to be the test, 
then we hâve no use for the constitution, but must trust to a majority 
vote. 

It is made to appear in this case by the agreed statement of facts, 
with ail the expérience of Ottumwa and Wapello county, as shown 
by the judicial history of lowa, that the city is now in debt $37,000 
to two railroads for aid voted ; and $34,000 of that sum was for aid 
to a railroad that was in existence but little longer than the time neces- 
sary to obtain the aid; and I hâve but little doubt but that earnest 
speeches were made in advocacy of that scheme, and that the prop- 
osition carried by a large majority vote. But it is not a question of 
how urgent the scheme seems to be, or what the majority therefor 
may be. It is a question of what the constitution means when it 
says that for any purpose, or in any manner, a city shall not create 
a debt above the 5 per cent. 
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Generally speaking, it is quite safe to follow Justice Samuel F. Mil- 
ler on constitutional questions. And what he said in his opinion, 
speaking for the suprême court of the United States, in the case of 
Litchfield v. Ballou, 114 U. S. 190-192, 5 Sup. Ct. 820, 29 L,. Ed. 132, 
is quite apt, and ouglit to be remembered by those who say tiie ma- 
jority shall rule in such matters, and that minorities and individuals 
must submit, and tliat courts must keep hands oflf. Justice Miller, at 
page 192, 114 U. S., page 821, 5 Sup. Ct., and page 132, 29 L,. Éd., 
said : 

"But there is no more reason for a recovery on the Jmplied contract to re- 
pay the money than on the express contract found in the bonds. The lan- 
guage of the constitution is that no eity, etc., 'shall be allowed to become In- 
debted in any manner or for any purpose to an amount, including existing 
Indebtedness, In the aggregate esceeding flve per centum on the value of its 
taxable property.' It shall not become Indebted, — shall not inenr any pe- 
cuniary liabiiity. It shall not do this in any manner. Neither by bonds, nor 
notes, nor by express or implied promises. Nor shall it be done for any pur- 
pose, no matter how urgent, how useful, how unanimous the wish. There 
stands the existing indebtedness to a given amount in relation to the sources 
of payment as an Impassable obstacle to the création of any further debt, in 
any manner or for any purpose whatever. If this prohibition is worth any- 
thing, it is as effectuai against the Implied as the express promise, and is as 
binding In a court of chancery as a court of law." 

The motion to dismiss is overruled, and a temporary injunction 
will issue as prayed; to ail of which the city excepts. 



BANK OF TIMMONSVILLE v. FIDELITT & OASUALTT 00. OP 

NEW YORK. 

(Circuit Court D. South Carolina. January 23, 1903.) 

I. COMPLAINT— SbTTING OUl INSTRUMENTS — SOUTH CaROLINA PRACTICH. 

A plaintiflC is not required, either by the Code of Procédure of South 
Carolina, or the practice of the fédéral courts, to set out in hsec verba 
a written instrument sued on in the complaînt, but it is sufflcient if he 
States its légal elïect; nor is it essential, under the rules of the circuit 
court in that state, to attach a copy of such instrument as an exhibit 

I. SaMB — PaBTICULARITT OP AliLEGATIONS. 

Under the Code of Procédure of South Carolina, which requires a com- 
plaint to contain à plain and concise statement of the faets constituting 
the cause of action, a complaînt on a bond of fldelity Insurance which 
allèges the giving of the bond by défendant, insuring piaintiff against 
loss through the fraud or dishonesty of an employé, and stating Its terms 
In légal effect, is sufileiently deflnite and certain as to the losses sued for 
where it allèges that, within the time fixed by the contract, piaintiff dis- 
covered losses sustained by reason of the fraud and dishonesty of the 
employé during the term covered by the bond; that a statement and 
proof of such losses were immedlately furnished to défendant, and the 
agents of both parties examined and adjusted the amount of such losses, 
and tabulated the same, after a full investigation; and that a copy of 
such adjustment was furnished to défendant Piaintiff cannot be re- 
quired in such case to set out the several items of loss, and the évidence 
la support of the same. 

At Law. On rule to show cause why the complaînt should not be 
made more defînite and certain. 
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Willcox & Willcox and Mitchell & Smith, for plaintîflf. 
Geo. H. Moffett and J. P. K. Bryan, for défendant. 

SIMONTON, Circuit Judge. This case cornes up on a ruie to 
show cause why the complaint should not be made definite and cer- 
tain in the particulars mentioned. The Code of Procédure of South 
Carolina does not prescribe the mode in which the object now ^ought 
can be attained. Code, § i8i. The usual course is to do this by 
motion. Nichols v. Briggs, i8 S. C. 473. But the course now taken 
is just as effective. The action is brought by the plaintiff, the Bank 
of Timmonsville, against the Fidelity & Casualty Company of New 
York, upon a bond or policy of insurance issued by the défendant to 
plaintifï, whereby the défendant agreed, on certain conditions, to make 
good and reimburse any loss plaintifï might sustain by reason of the 
fraud or dishonesty of one Lechner, its cashier, committed during the 
term of the policy. 

The particulars in which it is sought to make this complaint more 
definite and certain are: 

(i) By setting forth in full the policy of insurance or bond men- 
tioned in paragraphs 3, 5, 6, 8, and 10, of the complaint. Under the 
rules of Code pleading, it is not necessary to set out in haec verba 
written instruments sued on. They may be set out according to their 
légal efifect. 6 Cyc. PI. Si Prac. 263, and cases cited 4 Cyc. PI. & 
Prac. 916, 3 Cyc. PI. & Prac. 645. This, also, is the rule of pleading in 
the fédéral court. In Sheehy v. Mandeville, 7 Cranch, 217, 3 L,. Ed. 
320, Marshall, C. J., says: 

"It l8 not necessary to récite the contract In haec verba, but, If it be reclted, 
the récital must be strictly accurate. If the Instrument be declared on ac- 
cording to Its légal effeet, that effect must be truly stated. If there be a 
fallure in the one respect or the other, an exception for the variance may be 
taken, and the plaintiff cannot glve the Instrument In évidence." 

So I Chitty, PI. 430: 

"It Is a prlnclple of pleading that a party relying on a deed, etc., elther as 
the foundatlon of a cause of action, or as a ground of défense or answer to 
the pleading of his opponent, shall make profert of the Instrument; that Is, 
produce It nomlnally in court. But In alleging the deed the plaintiff need not, 
in his pleading, show more of it than answers his own purpose, and even 
that part which he states may be set forth according to Its légal purport or 
In substance." 

If in such a case the opposite party wants the deed to be actually 
produced, he must pray oyer. Chitty, PI. p. 429. 
This complaint sets out the contract thus : 

"That on the 18tb day of March, 1891, the défendant, then engagea, among 
other things, In the business of fldeilty and casualty insurance, in considéra- 
tion of a premium of thirty-seven and » 0/1 00 dollars pald to it by the plaintiff, 
then and now engagea In the banking business, made the plaintiff Its policy 
of insurance, whereby It agreed that during a terra beginning on the 17th 
day of March, 1891, and ending on the 17th day of March, 1892, and during any 
subséquent renewal thereof , It would, at the expiration of the three months 
next, after satlsfaetory proof to the sald Company of any loss, make good and 
reimburse to the employer, to the extent of the sum of flve thousand dollars, 
Buch loss, if any, as tlie employer should sustain by reason of the fraud or 
dishonesty of the employed, F. O. Lechner. In connection with his duties as 
cashier of sald bank, or the duties to which the employer might thereafter 
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assign or appoint hlm, provided such fraud or dishonesty should be committed 
during the continuance of sald term, or any renewal thereof, and dlscovered 
during said continuance, or witliin six montbs ttiereafter, and within six 
months after the death, dlsmlssal, or retlrement of the employed." 

This is sufficient. 

Nor is it essential to good pleading that a copy of the instrument 
sued on be attached as an exhibit to the complaint. Rule ii of the 
court says : 

"It shall not be necessary for a party to set forth In a pleading, the Items 
of an account therein alleged, but he shall deliver to the adverse party within 
ten days after demand thereifor in writing, a copy of the account and every 
bond, deed or other writing sued on, which. If the pleading be verifled must 
be verifled by hls own oath or that of his agent or attorney, to the effect that 
he believes it to be true or be precluded from giving évidence thereof." 

The second particular in which it is sought to make the complaint 
more defînite and certain is this: 

(2) By setting forth particularly and in full the various acts of fraud 
and dishonesty on the part of F. C. Lechner, cashier, alleged in the 
sixth paragraph of the complaint, with the date and amount of each 
particular act of fraud and dishonesty. The allégations objected to 
are in paragraph 6 of the complaint, which is in thèse words : 

"That on the 18th day of August, 1901, F. C. Lechner left plalntilï's em- 
ployment, and Immediately thereafter plaintifC dlscovered that, while sald 
bond was in force, It has sustalned loss by reason of various acts of fraud 
and dishonesty on the part of F. 0. Lechner, cashier, and Immediately gave 
notice of such loss to the défendant, the Insurer under the bond or policy of 
Insurance." 

It must be read in connection with paragraph 7, as follows : 

"That Immediately on the discovery thereof, plaintiff gave the défendant 
proof of Its loss by reason of the fraud and dishonesty of its cashier, and the 
loss was thereupon examlned and adjudged by the agents of both plaintiff and 
défendant at the sum of ten thousand thirty-flve and ««/loo dollars; such ad- 
Justment having been arrlved at and tabulated after fuU investigation and 
acceptance by agents of both the plaintiff and défendant, and forwarded to 
the home office of the défendant on January 8, 1902." 

A complaint must contain a plain and concise statement of the facts 
constituting a cause of action, without unnecessary répétition. Code, 
§ 163. It States facts, not the évidence by which such facts are 
proved. Pomeroy, Rem. & Rem. Rights, § 517. As has been seen in 
our rule 11, in an action on an open account the amount due is stated; 
an itemized statement is not needed, and will not be furnished unless 
demand is made in a certain way therefor. Now, the cause of action 
in this complaint is this: Plaintiff allèges that défendant has agreed 
to make good and reimburse the plaintifï, to the extent of $5,000, such 
loss as it should sustain by reason of the fraud or dishonesty of its 
cashier, upon certain conditions stated ; that plaintiff has sustained loss 
by reason of various acts of fraud and dishonesty on the part of its 
cashier ; that, immediately on the discovery thereof, plaintiff furnished 
défendant with proof of its loss by reason of such fraud and dishonesty 
(no other loss, — loss only by reason of fraud and dishonesty); and 
that the loss was then examined and adjudged by the agents of both 
parties. Hère is a distinct allégation of what plaintiff claims, and of 
the fact that the items of this claim hâve been placed in the hands of 
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défendant, and hâve been examined by it. What more can défendant 
need, to learn the case of plaintiff? His motion now, in effect, re- 
quires the plaintifï not only to state its account, but to fumish it with 
ail the évidence sustaining each item of the account; to set out the 
various acts of fraud and dishonesty, with the date and amount of each 
particular loss claimed on account of each particular act of fraud or 
dishonesty. The pleading would be filled with evidentiary matter, 
and would be swelled into a volume. In Bender v. Fromberger, 4 
Dali. 436, 1 L. Ed. 898, it is held that in an action of covenant it is 
sufïicient to assign the breach in terms as gênerai as those in which 
the covenant is expressed. A similar ruie was foUowed in South Caro- 
lina V. Seabi-ook, 42 S. C. 74, 20 S. E. 58. If the allégations of the 
complaint are true, — and, for the purposes of this motion, we must 
deal with them as statements which plaintiff believes to be true, — ^the 
défendant has been furnished with a full statement of ail it now seeks, 
and by its agent examined and adjudged the same. 

At the hearing the attention of the court was called to the alléga- 
tion of the eighth paragraph, "The plaintiff has complied on its part 
with ail the conditions of said bond or policy of insurance ;" and it is 
charged that this is too vague and gênerai, and clearly insufEcient. 
Section 183 of the Code of Procédure of South Carolina says: 

"In pleading the performance of eonditlona précèdent In a contraet, It shall 
not be necessary to state thé facts showlng such performance; but It may be 
stated generally that the party duly performed ail the conditions on hls part, 
and if such allégation be controverted, the party pleading shall be bound t» 
establlsh on the trial the facts showlng such performance." 

The rule is discharged. 



BliANTON V. KBNTtrCKT DISTILLEBIBS & WARBHOUSB CO. 
(Circuit Cîourt, B. D. Kentucky. Mareh 10, 1902.) 
AssiQHMENTS FOB Benbfit OF Crbditors— Salb OF Rbal Phopbrty bt As- 

8I6ÎÏBE— KbNTCCKT StATUTB. 

Tlnder Ky. St § 87, relatlng to sales of property by assignées In toI- 
nntary assignments for the beneflt of creditors, since its amendment.by 
Act March 16, 1898 (Sess. Acts 1898, p. KM), an assignée has power to 
sell real property at prlvate or public sale, as he deems best, and to 
pass the tltle pursuant thereto, by virtue of the power of sale given In 
the deed of assignment; — ^the effect of the amendment being to repeal 
the limitation contalned In the original section, requirlng real property 
to be sold In the same manner as at décrétai sales, -which was by public 
auction. 

Bàme — Neobssitt of Appraisai,. 

The provisions of Ey. St. § 2362 et seq., which require an appraisai 
"before any real estate shall be sold under an order or Judgment of a 
court, other than an exécution," hâve no application to a sale of real 
property by an assignée for the beneflt of creditors pursuant to section 
87 of such statutes, in which case the power of sale is not derived from 
an order or Judgment of a court, but from the deed of assignment, 
and the court is vested only with a supervisory power to confirm or 
reject the sale when reported by the assignée. 

Samb— Irebgularity in Appraiskmbnt— Effbot op Confirmation of Balb. 
Concedlng that such statutory provisions do apply, and that an ap- 
praisai Is requlred in such case, the fact that certain personalty used 
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In connection wlth the real property, and sold wlth It, was Included Jn 
the appraisement, is merely an irregnlarlty, whIcL is cured by a con- 
firmation of the sale as provlded by the statutes, without any ezception 
havlng been filed thereto. 

4. Evidence — Procbbdings of STOOKHOiiDEBs' Mbetino — Pboof bt Oral Teb- 

TIMONT. 

The proceedlngs of a meeting of the stockholders of a corporation 
are facts whlch may be proved by the oral testlmony of any witness 
who was présent, and espeeially Is such évidence admissible where 
It is shown that the record book contalnlng the minutes of the meeting 
has been lost 

5, ASSIGNMENT FOR BbNEFIT OF CREDITORS— VALIDITT— COBPOKATION. 

A deed of asslgnment conveying the property of a corporation for the 
benefit of credltors, executed pursuant to the action of the board of dl- 
rectors, although not prevlously authorized by a vote of a majority of 
the stock as provlded by the articles of incorporation, wlll convey a 
good tltle to the assignée, where the corporation was admlttedly insolvent, 
and after the lapse of four years, during whlch the assignée has been 
actlvely engaged in settling up Its affairs, none of the stockholders 
hâve questioned the valldity of the asslgnment 
I. Bpbcific Performance— Title to Sustain Suit — Liens. 

An assignée for the benefit of creditors may maintain a suit for 
the spécifie enforcement of a contract by which he sold real property 
belonging to the assigned estate, covenanting to glve a clear tltle, 
notwlthstandlng the existence of liens thereon, where it is agreed be- 
tween hlm and the llenholders that they are to be pald from the proceeds 
of the sale, and they are made parties to the suit. 
T. Samb— Défenses. 

The revenue laws of Kentucky provide for the assessment annually of 
whisky in bonded warehouses, and requlre the warehouseman every four 
months to report ail removals, and to pay the taxes prevlously assessed 
agalnst the whisky so removed. But by vlrtue of Ky. St. % 4021, the 
State and county each hâve a lien on the whisky for the taxes assessed 
thereon, and section 4109 expressly glves the warehouseman who pays the 
taxes a lien thereon for the amount pald, with interest. Hence a pur- 
chaser of a distlllery and warehouse in which whisky owned by others 
Ib stored cannot be subjected to loss on aceount of taxes due on such 
whisky, nor make such fact a défense agalnst a suit for spécifie per- 
formance, whatever may be the conditions of the warehouse receipts, 
whlch cannot bind hlm in the matter of taxes. 
1 Same. 

A purchaser of a dlstiUery property, who. In making the contract, 
accepts the personal agreement of the vendor that he will retaln in bis 
hands sufiBcient money from the priée to pay the state and county 
taxes on whisky of third parties stored In the warehouse, as the same 
shall from tlme to time be withdrawn, cannot make the fact that such 
payment is not required at the time of delivery of the deed a défense 
to a suit for spécifie performance. 
• Same. 

Where, at the time of the making of a contract for the sale of distlllery 
property, there was a large quantity of whisky stored In the bonded 
warehouse, but no provision was made in the contract for any liability 
on the part of the vendor on aceount of the tax due the United States on 
such whisky, the purchaser cannot défend agalnst a suit for spécifie per- 
formance on the ground that in case the whisky, from excessive outage, 
or other cause, should prove insufficient in value to pay the tax, the 
government may enforce a lien therefor agalnst the premises. 
10. Same — Conditions Précèdent — Tbndbr of Deed bt Vendor. 

Where a contract for the sale of property conslstlng of both personalty 
and realty provlded that the purchaser should divlde the considération 
between the two deeds to be made, and should furnish the vendor 
wlth forms for such deeds, which it refused to do on demand, the vendor 
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was not bound to tender a deed, as a condition précèdent to the com- 
mencement ot a snlt for speclflc performance. 

11. Same. 

A tender of a deed by a vendor Is not esaentlal, to enable hlm to 
maintaln a suit for spécifie performance, where the purchaser bas 
notifled hlm that he wlU not comply wlth the contract 

12. Samb— Insufficient Tender. 

A tender of a deed by a vendor which Is Insufflclent, but was In- 
tended to be In compHance wlth the contract, will not defeat hls right 
to a spécifie performance in equlty, even where a tender Is essentlal. 

18. Samb— Défense— Want op Mutuality of Contract. 

The fact that a vendor at the tlme of the maklng of a contract for 
the sale of property was not In a position where he conld be compelled 
to speclflcally perform a part of his agreement relating to a collatéral 
matter, not of great Importance, does not create such a want of mutual- 
ity as wUl defeat hls rlght to a spécifie performance, where such fact 
was known to both parties, and the contract was made In good falth, 
and has not been rescinded on that ground by the purchaser, and where 
the vendor has slnce obtalned the things which he agreed to procure and 
dellver, and has placed himself in a position where he can be compelled 
to fully perform by the decree of the court. 

In Equity. Suit for spécifie performance. 

Thls is a suit to enforce spécifie performance of a contract of sale of the 
Bdgewater Distillery plant, located at Lalr, in Harrison couuty, Ky., and 
certain personal property connected wlth Its opération and business. The 
contract Is dated April 6, 1899. It Includes claims for storage for whisky in 
the bonded warehouse, but does not Include any whisky. The priée to be 
pald Is $40,000 cash. The vendor in the contract Is the complainant, J. I. 
Blanton, assignée of the T. J. Megibben Company, a Kentucky corporation, 
who acquired the property from it under a deed of assignment for the benefit 
of its credltors made July 1, 1898. When the contract was made, he had been 
authorized and directed by the county court of Harrison county, at its regular 
March term, 1899, held Mareh 29th, to sell ail of the property of hls assigner 
at public or priva te sale, as he deemed most advantageous; the sale, If public, 
to be on certain specifled terms, and, If prlvate, to be reported In writing to 
the court for its confirmation. The vendee Is the Kentucky Distilleries & 
Warehouse Company, a New Jersey corporation, organized February 3, 1899, 
to purchase and operate distilleries and warehouses In Kentucky. Its prin- 
cipal office has been in New York OIty. It has also had an office at Frank- 
fort, Ky., kept by Mr. W. E. Bradley, its assistant treasurer, and hlghest of- 
ficiai in the state, and one at Louisville, Ky., kept by Mr. Cliarles H. Stoll, its 
agent, up to July 1, 1899, to purchase for the distilleries and warehouses, close 
the contracts therefor, and cause them to be transferred to it, and its gênerai 
sollcitor in charge of its légal affalrs In Kentucky slnce July 1, 1899, and 
whose résidence during this time has been at Lexington, Ky. It has had as 
Its gênerai counsel the légal firm of Moran, Kraus & Mayer. of Chicago, 111., 
wlth an office also in New York City. Mr. Alfred S. Austrian, a member of 
that firm, has spent a portion of his time at the Louisville office. It has also 
had in its employ the légal firm of Pirtle & Trabue, of Louisville, whose duty 
It has been to examine and pass upon the title to the various properties pur- 
chased by it, and Mr. Richard O. Stoll, a lawyer of Lexington, Ky., whose 
duty It has been to verify by personal investigation the abstracts of title 
fUrnlshed by the vendors. In addition, it has employed specially, wlth réf- 
érence to particular litigation, the légal firm of which Judge A. P. Humphrey, 
of Louisville, has been a member. 

At the tlme of the maklng of the contract involved herein, Mr. Charles H. 
Stoll had purchased In his own name for défendant between 50 and 55 dis- 
tilleries in Kentucky, and was then engaged In closing those contracts, and 
causlng the properties to be transferred to défendant. He did not make the 
purchase of the property In question bereln. It was bought by another agent 
of défendant, and contrary to his judgment and advice. He, however, drafted 
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the contract, and executed It on defendant's behalf, In pursuance to wrltten 
authority dated March 28, 1889, whereby he was dlrected to look after the 
transaction, see that It was properly closed, and that défendant got an abso- 
lutely good title to the property, and a subséquent telegram, dated April 17, 
1899, urging hlm to exécute It at once. Thls he dld on April 20, 1899, when 
its exécution became complète. The provisions of the contract, so far as 
materlal to the Issues in this case, and strlpped of their verbiage, are as fol- 
lows, to wit: Wlthin ten days, complalnant was to dellver to défendant an 
abstraet of title to the real estate sold, and within the same tlme report the 
sale to the county court of Harrison county, and recommend its approval. 
If it was approved, within ten days thereafter he was to exécute and deliver 
to défendant, at Its ofBce In Louisville, upon a day to be fixed by him, two 
deeds for the property sold, — one, a gênerai warranty deed, conveylng an 
unlneumbered fee-simple title to the real estate, and the other conveylng the 
Personal property, — of which day three days' prevlous notice was to be 
given to it or Mr. CJharles H. Stoll at said ofllce. The division of the considér- 
ation for the entire property sold between the two deeds was to be fixed by 
défendant, and, within three days after recelpt of notice of confirmation of 
the sale, It was to prépare and deliver to complalnant form of deeds required 
for the transfer. The property, at the time of the delivery of the deeds, was 
to be clear of ail liens, charges, incumbrances, taxes, and assessments, and 
ail taxes against the whisky In the bonded warehouse, save those due the 
TJnlted States, which could not be collected under the terms of warehouse 
receipts issued therefor, were to be paid at that time, or a sufliclent fund 
was to be reserved In the hands of complalnant to pay for same from time 
to time, as the whisky was taken ont of bond. Complalnant, wlthout further 
considération, was to procure and deliver to défendant, along with the dis- 
tlllery property, certiflcates for at least 90 per cent, of the capital stock of hls 
assignor, the T. J. Megibben Company, and the résignation of its directors 
and ofiicers, and to cause a meeting of its board of directors to be held at 
Cynthiana, Ky., at such time as défendant should Indicate, for the purpose 
of reeeivlng the résignation of the directors, one at a time, and Installing a 
aew board of directors, to be nominated by défendant, or by such person or 
persons as mlght become holders of sald stock at Us requesf, and complaln- 
ant was to guaranty the storage claims to amount to as much as Ç5,000, or 
he might elect not to transfer said storage claims when the contract was 
closed, and accept $35,000 in cash, and within 90 days thereafter transfer 
them, with a guaranty to make good any shortage from $5,000, and demand 
$5,000 cash therefor, or with a guaranty to make good any shortage from 
$3,600, and demand $4,000 cash therefor. The sale was reported by com- 
plalnant to said county court on April 22, 1899, with a recommendatlon that 
it be approved, which was within the stipulated 10 days. Chapter 7 of the 
Kentucky Statutes, in relation to assignments for the benefit of credltors, 
provides that a sale of real estate by an assignée under a voluntary deed of 
assignment, reported to it, may be confirmed at the second regular term of the 
county court after it Is reported. This sale, so reported, was confirmed by 
said county court at Its regular May term, 1899, held May 29th, which was 
the second regular term thereof after Its report. The same day complalnant 
mailed to Charles H. Stoll an abstraet of title to said real estate. This was 
not within the time stipulated, but no point was ever made of the delay; 
and it seems to hâve been occasioned by time taken to procure certain deeds 
deemed essential to perfect the record title to the distlllery plant, herelnafter 
referred to. Charles H. turned the abstraet over to Kichard C. Stoll, and so 
notlQed complalnant by letter June 8, 1899. About that date Richard C. Stoll 
went to Cynthiana, the county seat of Harrison county, and made a personal 
Investigation as to the title. He seems to hâve turned the abstraet, with the 
resuit of hls Investigations, over to Plrtle & Trabue. June 23, 1899, they, by 
letter to the légal flrm of Blanton & Berry, of which complalnant was a mem- 
ber, notified him that certain thlngs should be done "in order to perfect the 
title to the property." Those thlngs were as follows, to wit: (1) The con- 
firmation of the sale should be set aside, the property appralsed, a resale 
had, and a new report of sale made within 10 days after this saie. This, 
because the property had not been appraised; it being their opinion that the 
120 F.— 21 
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statute requlred an appralsement, and that before a sale. (2) The deeds pro- 
cured to perfect the record tltie should hâve revenue stamps afflxed to them. 
(8) A mortgage, exeeutloij, apd attachment lien In favor of Lewis Lebus, 
and three separate méchantes' liens In favor of J. T. Meglbben, K. B. iEall, 
and P. -R. Meglbben, should be satisfied and released of record. (4) The as- 
signer, the T. J. Meglbben Cîompany, should unité wlth the çomplalnant in 
the deed, because said deeds to perfect the record tltle had been made to 
It slnce the asslgnment. They suggested that an agreement mlght be made 
whereby the lien creditors referred to would releàse thelr respective liens, and 
looli to the proceeds of sale In complainant's hands for payment. Oomplain- 
ant went at once to LoulsvlUe, and on June 24, 1899, had a personal inter- 
view wlth Judge Plrtle. Accordlng to complainant's testlmony, It was then 
and there agreed between them that It was not necessary that the appraise- 
ment should hâve been made prior to the sale, but that It would be sufflclent 
tf the order of conârmation were set aside, the property appralsed, a new re- 
port of sale, accompamled ,by the appralsement, filed, and a confirmation 
thereof at the second regular term of the cpunty court after the report was 
flled had. Judge Plrtle does not deny tbls conversation. He simply states 
that he has no recollection of It, and thls after hls attention was called, wlth 
some perslstence, to an assumed Inconslstency thereof wlth bis letters before 
and after the Interview. June 26, 1899, an appralsement was had, and a 
new report of sale, wlth the appralsement, was flled In the county court. 
The appralsement Is not dafed. Bven the offlcer's jurât Is undated. There 
Is nothlng about It to show when It was made. The report does not state 
anythlng.as to thls. From a reading of the report, one would Infer that it 
was made before the sale. Whether it was thought that In thls way any 
trouble on account of the appralsement not belng before thé sale would be 
obviated, and Judge Plrtle's objection was removed by a suggestion that thls 
could be done, does not appear f rom any thlng In the record. It Is obvions, 
however, that the tlme of the appralsement was deslgnedly kept from the 
record, and at least It was not allowed to appear that It had been made after 
the sale. At the regular July term, 1899, held July 24th, thls new report of 
sale was confirmed. On the same day, çomplalnant malled a copy of the 
order of confirmation to Mr. Stoll, at LoulsvlUe, and Inqulred of him when 
It would suit to close the matter up, and expressed the bope, on account of 
the absence from home of hls partner, Mr. Berry, that he could not make it 
convenient to do so for two weeks. Mr. Stoll was at the tlme in Mlchlgan, 
on a vacation, and thls letter was forwarded to hlm there. July 31st he 
acknowledged receipt thereof, wlth Inclosure, and said; 

"I am sending this to Plrtle & Trabue for their opinion. Upon Its retum, 
If satlsfactory, a deed wlU be prepared, and I wlll be ready for settlement 
wlth you, though It wlll not be necessary for you to leave home, as arrange- 
ments wlll be made to settle there upon the exécution of the deed." 

Thls order of confirmation was prématuré, because the July term, 1899, 
was not the second regular term after the new report of sale, wlth the ap- 
pralsement, had been flled. It was not due until the regular August term, 
1899. August 14th Mr. Stoll, after he had word from Plrtle & Trabue, wrote 
complainant's flrm a letter, and inclosed therewlth a copy of Plrtle & Trabue's 
letter to hlm. In It he said: 

"I should be glad to hâve you take thls matter up dlrectly with Messrs. 
Plrtle & Trabue, and respond to the suggestions whlch they make In their 
letter to me. Wlll you not klndly favor me wlth carbon copies of your letter 
to them? They wlll send me copies of their letters to you, so that I wlll keep 
fully posted as to the negotiations between you, — unless Mr. Blanton may see 
fit to go to LoulsvlUe, and confer wlth Judge Plrtle, and reach a conclusion 
at once as to what Is necessary to be done." 

The letter of Plrtle & Trabue to Mr. Stoll, whlch was so Inclosed, was datea 
August 2d. The only positive suggestion It contained was that the order of 
confirmation of the new report of sale was prématuré, and should therefore 
be set aside, and the report of sale lie over to the regular August term, 1899, 
for confirmation. The other suggestion it contained is In thèse words: 

"In our letter to Messrs. Blanton & Berry, we suggested that. If there had 
not been a proper appralsement of the property before the sale, the first sale 
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should be disregarded, and a new sale made and reported within ten dayl^ 
after the sale. While It may be that the proTlslon of the statute that the 
sale shall be reported by the assignée within ten days after the sale is dl- 
rectory, and not mandatory, yet the provision of the statute regulating salea 
of real estate should be strictly followed. It would save tlme to hare Messrs. 
Blanton & Berry report directly to us In this matter. We are not dispose! 
to hold that the direction that the report of sale shall be filed within ten 
days after the sale is mandatory, but we hâve no question that the report of 
sale should lie over to the August term of court." 

Défendant contends that Pirtle & Trabue, in thIs letter, renewed and In- 
sisted upon the suggestions contained In their letter of June 23d, that the 
appraisement should be before the sale, and, in aid of this position, would 
hâve attention directed excluslvely to the first sentence of this extract there- 
from. But when that sentence Is considered in connection with what foUows, 
it is at least ambiguous whether such was the case, and whether or not, not- 
withstanding the référence to their former suggestion, the sole matter they 
are considerlng was the effect of the fact that the report of sale had not 
been filed within 10 days after the sale. As to this, they state that, though 
they had no question that the report of sale should lie over to the August 
term of the court, they were not disposed to hold that the provision of the 
statute was mandatory. But complainant seems to hâve considered this letter 
as a renewal of the former suggestion. August 19th complainant's flrm wrote 
Pirtle & ïrabue In regard to the suggestions contained in the letter. In It 
they stated distinctly that the appraisement had not been made before the 
sale, but had been made afterwards, and filed with the new report of sale, 
and that that report would be conflrmed on August 28, 1899, — the regular 
August term. They added: 

"It seems to us that, under the order of sale and the contract of sale In 
this case, the sale of this property priva tely, when conflrmed by the Harrison 
county court, would be valid without the appraisement ordinarily required 
prior to making the sale; but. If you gentlemen hold a différent opinion in 
regard to this matter, then the only way an appraisement can be had prior 
to the sale will be for the assignée "to hâve the property appralsed, and then 
thereafter enter into another contract of sale with Mr. Stoll; but we would 
regret very much to hâve this matter delayed so long as this would require, 
as there had been no exceptions filed to the sale. We wlll be glad to hear 
from you at your earliest convenience on this point" 

A letter was also written to Mr. Stoll, In Michigan, on this same date. 
In It was Inclosed a copy of this letter to Pirtle & Trabue, Complainant 
seems to hâve been absent from home when thèse letters were written. 
August 21st, he having returned, his flrm wrote another letter to Pirtle & 
Trabue, in whieh they explained that the report of sale was flled June 26, 
1899, and the prématuré order of confirmation had been entered by mistake, 
and stated that it had been set aside, and the matter continued until the 
August term. They added: 

"If there are any other defects, please advise us at once, as our county 
court day is next Monday. If you thlnk the appraisement should antedate 
the date of sale, the only thlng we can do now Is to enter into a new contract 
of sale, as of a différent date, subséquent to the appraisement We do not, 
however, deem It necessary that this should be done." 

August 22d Pirtle & Trabue answered both of said letters from complain- 
ant's flrm at the same time. They sald: 

"We think, after the order of confirmation of the sale has been entered at 
the August term of the court, that the objections heretofore made wlll be 
cured. We think we hâve expressed this opinion heretofore, when we stated. 
that it should not be necessary to begln over agaln from the beglnning In thia 
matter. We should llke to bave the order entered on the 28th day of August, 
approving and conflrming the sale. The above opinion la given upon the as- 
sumptlon that the last report of sale shows that the appraisement was made 
prior to reporting the sale. We should like to see the last report of the sale. 
As soon as we hear from you that the order conflrming the sale has been 
made, we wlll prépare a deed and send It to you." 

The report of sale was conflrmed at the regular August term, 1899, held 
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AuguBt 28th. August 29th complalnant malled to Plrtle & Trabue copies of 
the ordere settlng aside the order eonflrming sale at the July term, and con- 
tlnuing the case until the August term, and eonflrming the sale, and direct- 
tog a deed to défendant August 30th, Plrtle & Trabue acknowledged receipt 
of thèse copies. They added: 

"Thèse orders seem to us ail that Is neeessary. We wlll prépare at once a 
deed, and send it to Mr. O. H. StoU for his approval, wlth the request that, 
upon approving same, to forward it to you for exécution, and he will then 
arrange for the dellvery of the deed and the payment of the money." 

September 5th Mr. Alfred S. Austrian, of the flrm of Moran, Kraus & 
Mayer, wrote complainant a letter from Chicago, In which he said: 

"I hâve been advlsed that you are now ready to tum over the Meglbben 
plant. Will you kindly tell me how the matter stands, and when you will be 
ready to flnally consummate the entire transaction?" 

The record does not disclose how he had been so advised. The reasonable 
Inference is that he had been so advlsed by Mr. StoU, to whom Pirtle & 
Trabue had sent the deed which they had prepared. September 7, 1899, com- 
plainant answered this letter, and stated: 

"Certlfled copies of the orders of court approving and eonflrming the sale, 
and ordering the deed executed by me, as assignée, were forwarded last week 
to Messrs. Plrtle & Trabue, who thereafter notifled me that they had re- 
celved the same, and that they approved the tltle, and that the orders were 
sufBcient, and that they would prépare a deed, and send to Mr. StoU, who is 
now in MIchigan, for his approval. Since then we bave heard nothing from 
either Messrs. Pirtle & Trabue or from Mr. Stoll. Most any old tlme will suit 
me, to consummate the trade, as we are not very busy at this tlme." 

September 14th Mr. Austrian wrote complainant, acknowledging receipt of 
his letter, and stating: 

"I expect to be in LoulsvUle Inside of the next week or ten days, at which 
tlme I wlU be pleased to take up the matter of the Meglbben plant, and bring 
the same to a conclusion." 

Before proceeding wlth the narration, It will be well to pause and take 
stock of the condition of things at this tlme. Défendants attorneys, Pirtle 
& Trabue, after the personal investigation of Mr. Eichard C. Stoll and exam- 
Ination of the abstract, had approved the complainant's title, save so far as 
stamping said deeds, and releasing the liens referred to In thelr letter of 
June 23d; and thèse matters; If not already attended to, could be, before or 
at the tlme of closing the trade. And Mr. Austrian, one of the defendant's 
gênerai eounsel, had informed them that withln a week or 10 days he would 
be in Louisville, and bring the matter to a conclusion. It is elalmed by de- 
fendant that Pirtle & Trabue had not authority to blnd it by an approval of 
the title, and that thelr sole authority was to examine and report on the tltle. 
In the case of Kentucky Distilleries & Warehouse Oo. v. Warwlck Co., 48 
C. C. A. 363, 109 Fed. 280, Involvlng lltigation as to another distlUery, Mr. 
Stoll testifled that their authority was to examine and pass on the tltles to 
properties purchased. No limitation on their authority was Intimated In that 
case. But as the question of thelr authority was not involved therein, no 
stress can properly be laid on this fact. However this may be, It Is certain 
that Pirtle & Trabue did more than merely examine the title to the property 
Involved herein, and report on It to the hlgher légal authority. They took up 
the matter of title wlth complainant; told him what, in their opinion, was 
neeessary to be done to make the tltle acceptable to défendant; and, after 
he had complled wlth thelr suggestion, notifled him that ail had been done 
that was neeessary. It Is further certain that Mr. Stoll, who had been spe- 
clally empowered to exécute the contract on defendant's behalf, and to close 
It and see that It got a good tltle, and who was Its gênerai soliciter after July 
1, 1890, and, as such, in charge of ail its légal matters In Kentucky, knew 
tl nt Plrtle & Trabue had done this, and did not Inform complalnant that 
they had no authority to do it, or to blnd défendant by what they had done. 
And still further. In his letter of July 31st he informed complainant that, if 
the opinion of Pirtle & Trabue was satlsfactory, he would be ready for set- 
tlement wlth him, and that it would not be neeessary for him to leave home, 
as he would make arrangements to settle with him there; and In his letter 
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of August 14th he intlmated to complainant that he might take the matter 
np with Plrtle & Trabue, and negotiate with them, — each side to send hlm 
Carbon copies of thelr letters, to keep him posted, — or, if he saw fit, he might 
go to Louisville and confer with Judge Pirtle, and reach a conclusion at once 
as to what was neeessary to be done. It is not unreasonable to infer that 
Mr. Austrian's Inquiry of complainant as to when he would be ready to con- 
summate the transaction, and subséquent notification as to the tlme when 
he would be in Loulsvllle, and would be pleased to brlng the matter to a con- 
clusion, was due to some communication from Mr. Stoll after he had received 
a letter from Pirtle & Trabue to the efîect that ail that was neeessary had 
been done, and Inclosîng the proper form of a deed. 

There hâve been left out of the narration as to what transpired in connec- 
tion with the sale In question herein certain acts on the part of certain agents 
of défendant indicatlng a purpose to take the property under the contract, — 
such as maklng contracts with certain persons to superintend the property, 
having it insured, and for téléphone service in connection with It, — as we 
deem It unimportant to détermine how far they were authorized by it, oF 
what is thelr précise bearing In thls case. 

It must be accepted, therefore, as a fact In thls case, that défendant, 
through its authorized agents, had by the middle of September, 1899, in- 
formed complainant that it was satlsfied with hls title, and would within a 
week or 10 days conclude the transaction with him. Whatever slgnlficance 
or value this fact is entitled to In this case must be given to It. The week 
or 10 days referred to in Mr. Austrian's letter of September 14th expired 
without any word from hlm. Indeed, complainant heard nothing from him 
until he received a letter dated December 13, 1899. This was after complain- 
ant had written him five letters in succession, dated, respectjvely, October 
5th, October 7th, October 24th, December 2d, and December llth; the flrst 
two being addressed to him at Louisville, and the last three at Chicago. In 
the flrst, complainant expressed a hope that he would not be wanted In Louis- 
ville before the latter part of the followlng week, in order to finally transïer 
the plant. In the next he withdrew thls expression of hope, and stated that 
he would be ready to close up the deal any day that or the followlng week, 
and that he would be glad to hear from him. In the next he called Mr. Aus- 
trian's attention to the fact that since the letter of September 14th he had 
heard nothing from him; stated that the creditors were maklng constant and 
repeated inqulrles regarding the sale, and he was anxlous to complète it as 
Boon as possible; and requested that he advise him what date it would suit 
him to turn over the property. Between this and the next letter, about the 
middle of November, 1899, complainant sent hls partner, Mr. Berry, to see 
Mr. Stoll In regard to the matter; and Mr. Stoll Informed him that he knew 
nothing about It, that he had no idea when défendant would accept the 
property, and that the matter was entlrely out of bis hands, and in tact had 
never been In bis hands, inasmuch as the purchase was not made by hlm, 
but by others. In hls next or fourth letter. complainant informed Mr. Aus- 
trlan of thls visit and its resuit, and requested him to fix a time, and take 
up the transfer of the property at once. In the last letter, whlch was an- 
swered, complainant a gain requested appolntment of a day for the consum- 
mation of the trade. In hls answer thereto, dated December 13th, Mr. Aus- 
trian stated that complalnant's letter of the llth had been referred to Mr. 
Levi Mayer, who was then out of the city, and that as soou as Mr. Mayer 
returned he would endeavor to give a reply. December 14th complainant 
wrote Pirtle & Trabue. He called their attention to thelr letter of August 
SOth, and to the fact that he had heard nothing from them or Mr. Stoll since 
then, and stated that hls partner, Mr. Berry, had called on Mr. Stoll, and been 
told by hlm "that he was not informed in regard to the aftair at ail": that 
he would be glad if they would act upon their suggestion of August SOth, and 
prépare papers, in order that he might close the matter up; and that he had 
written Mr. Austrian, who had written him subséquent to the date of their 
letter, that he would be In Louisville shortly and take the matter up, but that 
he had not seen fit to answer any of bis letters of récent date. Plrtle & 
Trabue answered this letter December 15th, and stated that they had re- 
ferred It to Mr. O. H. Stoll, at Lexlngton. December 18th Mr. Levl Mayer 
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WTote eomplainant, as Mr. Austrlan had sald he would do In hls letter of 
December 13th. In It he said: 

"We hâve carefully gone through the papers and documents conneeted wlth 
the Megibben property transaction, and hâve corne to the conclusion, and hâve 
so advised our client, that you hâve not complled wlth the agreement, that 
the tltle Is Imperfect, and that there are several other substantlal breaches 
of the conditions which were to be performed on your slde. We hâve also 
had the matter gone over by local Kentucky lawyers, who hâve corne to the 
same conclusion as we hâve arrlved at. Mr. 0. H. StoU, of Lexlngton, bas 
also Investlgated the matter, and Is quite famillar wlth the détails, and Is not 
far from where you are. Doubtless you could arrange to hâve a Personal con- 
férence wlth him. I am sending hlm a copy of thls reply, and also of your 
letter of the llth Inst" 

Complalnant seems to hâve been loath to comply wlth Mr. Mayer's sugges- 
tion to take the matter up wlth Mr. Stoll. Thls, no doubt, was because Mr. 
Stoll's statement to Mr. Berry In the mlddle of November that the matter 
was ont of hls hands, and perhaps, also, because hls letter of December 14th 
to Plrtle & Trabue had been sent to Mr. Stoll, as they wrote complalnant, 
and had called forth no communication from hlm, and was therefore not un- 
natural. Instead, he kept up a correspondence wlth Mr, Mayer. He com- 
plalned of hls treatment; sought for detalled Information as to whereln hls 
tltle was defectlve, and he had failed to comply wlth hls agreement; and 
Inqulred as to who was authorlzed to close the matter wlth hlm. Mr. Mayer, 
In hls responses, adhered to the position taken In hls letter of December 
18th, and referred complalnant to Mr. Stoll for the detalled Information 
sought. Flnally, flnding that he could make no further headway wlth Mr. 
Mayer, complalnant arrangea wlth Mr. Stoll for a meeting at Lexlngton to 
confer about the matter. Pursuant to appolntment, he met him there on 
January 16, 1900. According to complalnant's account of the Interview, Mr. 
Stoll notlfied hlm that défendant would not aecept the plant, because there 
were such materlal defects In the tltle that défendant could not aecept It, 
and, upon hls request to name them, mentloned none that had not been re- 
ferred to by Plrtle & Trabue, as to whlch an understandlng had been had. 
According to Mr. Stoll's account of It, It was hls purpose then to Inform com- 
plalnant as to ail the defects that had been found to exlst; and he began bj 
telllng hlm that It was defectlve because of the want of a proper appralse- 
ment, and complalnant refused to permit hlm to name any others. They 
agrée that on that occasion complalnant requested Mr. Stoll to f urnlsh forms 
of deeds called for In the contract, so that he mlght prépare and tender them 
to the défendant, which he refused to do, and that Mr. Stoll, In effect, In- 
formed complalnant that Mr. Bradley, the assistant treasurer at Frankfort, 
was the proper person to whom to make a tender. The information conveyed 
by the letters of Mr. Mayer and the interview wlth Mr. Stoll was the first 
that complalnant had since the letter of Ph:tle & Trabue, of August 30th. 
and Mr. Austrlan, of September 14th, that a change had taken place in de- 
fendant's attitude towards complalnant's tltle, and that It had determined 
not to aecept a conveyance of the property and to comply wlth Its contract. 
The record does not disclose the cause of thls change and détermination. 
Complalnant's counsel would hâve It that It was due to the fact that défend- 
ant had come to Mr. Stoll's opinion that the purchase was not a good one, 
as a mère business ventile, and the alleged defectlveness of tltle was put 
f orward as an excuse to get out of the contract. There Is reason, however, 
to suspect, at least, that défendant had come to a real doubt as to tltle. If not 
conviction that the complalnant's tltle was not good, and, though It may 
hâve been glad to be released, that Its clalm aa to defectlveness of tltle was 
a sincère one. Mr. Stoll testlfles that he reached LoulsvlUe on hls return 
from hls vacation In Mlcblgan about September 18th, and met Mr. Austrlan 
there, and that between September 18th and November 13th he consulted 
wlth Judge A. P. Humphrey, who, as heretofore stated, was defendant's at- 
tomey In connection wlth certain spécial litlgation about the tltle to thls 
property; and thereafter, and before November 13th, he made a report In 
regard thereto to the gênerai counsel, Moran, Kraus & Mayer. Judge Plrtle, 
In hls testimony, also speaks of an argument wlth Judge Humphrey In regard 
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to the tltle, which was of such a nature as to blur hls recollection as to what 
took place between him and complalnant on June 24th as to the matter of 
appraisement. Thls consultation with Judge Humphrey, and this argument 
between him and Judge Plrtle, and subséquent report by Mr. Stoll to Moran, 
Kraus & Mayer, suggests that, as a resuit of this consultation and argument, 
a serions doubt, at least, as to complainant's tltle, arose, and défendant was 
aflected by It. But however this may be, It Is certain that défendant was 
very remiss in not letting complalnant know the change of its attitude 
towards his tltle very much sooner than it did, — particularly in view of the 
letters of Plrtle & Trabue of August 30th, and Mr. Austrian's of September 
7th and 14th. It dld not seem to consider that It was incumbent on It to give 
complalnant any information in regard to the matter of its own accord; and 
none was received by him untll he had, by repeated efforts, tried to obtaln 
it. However, It Is entlrely Immaterial whether défendant refused to accept 
a conveyance from complalnant and to comply with its part of the contract, 
because of a désire to get rld of a bad bargain, or because of a sincère con- 
viction that it could not obtaln a good tltle from complalnant. The main 
thing to be considered is whether complalnant is able to pass a good title, and 
défendant Is bound to accept it. As said by Kekewich, J., in the case of 
Wylson V. Dunn, 34 Ch. Div. 568: 

"The proceedings do not disclose the reason why she does not désire to 
purchase the pièce of land. Possibly she does not wish now to buUd there, 
or to llve In that nelghborhood. But It is Immaterial to me why that state 
of things bas been brought about If she Is bound to purchase the pièce of 
land, her wish to get rld of It wlll not avall her. If, on the other hand, she is 
not bound to purchase the pièce of land, no considération of her reasons ought 
to Influence or wlll Influence' the court." 

Pebruary 2, 1901, complalnant made a tender of a deed to the property 
sold, and certain other papers, to Mr. Bradley, on behalf of défendant, at Its 
Frankfort ofiice, which he refused to accept. The détails of this tender, so 
far as important, will be stated hereafter. And thereafter, on the same day, 
thls suit was brought In the circuit court of Harrison county, from whenee 
it has been removed to thls court 

Blanton & Berry and Helm, Bruce & Helm, for complalnant. 
C. H. Stoll and Humphrey, Burnett & Humphrey, for défendant. 

COCHRAN, District Judge (after making foregoing statement). 
It is now in order to consider the various défenses which the de- 
fendant relies on to defeat complainant's right to the relief he seeks, 
and they will be taken up and disposed of one at a time. 

I. Inability of complainant to perform his part of the contract is 
urged, and many reasons are set forth for claiming that this inability 
exists. Thèse reasons, and the court's views as to their sufïîciency, 
are as follows: 

(i) It is claimed that such inability exists because of the fact that 
the contract of sale was a private one. It is contended that an assignée 
for the benefit of creditors cannot make a private sale of the real 
estate held by him under a voluntary deed of assignment, and that, 
therefore, even though such sale may be authorized and confirmed 
by the county court, he cannot pass the title to such property in pur- 
suance to such a contract of sale. The eflfect of this position, it 
will be noticed, is not only inability on complainant's part to perform 
his contract, but also that his contract is void. Prior to the act of 
March i6, 1894, entitled "An act relating to voluntary assignments" 
(Sess. Acts 1894, p. 189), and chapter 7 of the Kentucky Statutes, 
there were but two statutory provisions in Kentucky in relation to 
such assignments. One was what is known as the "statute of 1820," 
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and contàîned in section 22, arti i, c. 63, Gen. St., and the other an 
act approved March 8, 1876, contained in chapter 109, Gen. St. (Ed. 
1887). The latter statute provided for the assignée executing bond 
in the county court, and iiling therein an inventory and report of the 
sajes made by him, and nothing more. The former statute was in 
thèse words : 

"No eale made of any real estate by a trustée by vlrtue of a deed of trust 
or pledge to secure the payment of debts shall he valid, nor shall the con- 
veyance by such trustée pasa the tltle of the property specified In such deed 
or pledge, unless the sale thereof shall be In pursuance to a judgment of court 
or the maker of Buch deed or pledge shall join in a writing evldencing the 
sale." 

The efïect of this statutory provision upon such instruments is thus 
stated by Judge Simpson in the case of Ely v. Hair, 16 B. Mon. 
230: 

"Mortgages and deeds of trust, with respect to a sale of the property em- 
braced by them, are pjaced substantially upon the same footing by the laws 
of this State. No sale can be made under a deed of trust wlthout the inter- 
vention of a court of equity, unless it be mdde with the consent of the 
grantor. A sale of the mortgaged property may be made In the same way, 
the mortgagor and mortgagee conourring therein." 

To the same efïect are remarks of the same learned judge in the 
case of Lyons v. Field, 17 B. Mon. 54g. Though this is undoubted- 
ly true, there is a différence between the terms of a voluntary deed of 
assignment for the benefit of creditors and those of an ordinary 
mortgage. The former contains a power of sale in the assignée. 
The latter contains no such power. The resuit is that, if the statute 
had not been enacted, the assignée, under such a deed, would hâve 
had the power to sell and convey the property covered by it inde- 
pendent of a court of equity or the assigner, and without any limit 
upon it other than what might be contained in the instrument itself, 
or put upon it by the principles of ordinary business prudence. In 
the case of Hahn v. Pindell, 3 Bush, 189, Mr. Chief Justice Robert- 
son, in speaking of a spécial statute repealing the act of 1820 as to 
a certain corporation, said: 

"The Inévitable effeot of the Uteral Import of that législative enactment is 
to restore the common-law rigbt, wlthout the intervention of a court of equity, 
to sell mortgaged property in exécution of a power given in the mortgage^ 
and so far as to abrogate the Kentucky statute of 1820." 

He said further: 

"There can be no Judlclal doubt that the common law legalized falr sales 
of mortgaged property, either real or Personal, when made according to power 
to sell reserved in the mortgage. And it is hlstorlcally true that such powers 
are the more prévalent in the most commercial cîtles and countries of the 
world." 

In the case of Shinkle's Assignée v. Bristow, 95 Ky. 89, 23 S. 
W. 671, Pryor, J., said: 

"It is plalh the trustée has no power to sell or pass the tltle, except in the 
manner provided by the statute, and equally clear, but for the statute, the 
trustée could sell and pass the fee. • * • The statute intervenes and 
places a limitation on the iwwer of the trustée only for the benefit of the 
grantor and creditors, and prohibits a sale and conveyance by hIm, unless 
by the direction of the chancellor or the consent of the grantor. It does not 
divest the trustée of the tltle, but says, in effect, 'You hâve the title, but 
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shall not pass It, except In the mode prescrlbed by the statute*' It wlU not 
be contended that the trustée would be without power to convey In the ab- 
sence of this statute, and the limitation placed on his rlght to sell by its pro- 
visions only requlres the passing of the tltle from the assignée in a prescribed 
mode, for, without this limitation, the trustée, being intrusted with title, 
could sell and convey at his own will and pleasure." 

The way, therefore, this statute placed voluntary deeds of assign- 
ment and mortgages upon the same footing, was by curtailing the 
power of sale contained in the former. After its enactment the 
power could only be exercised in pursuance to a judgment of court 
or in conjunction with the assignor. So exercised, there was nothing 
in the statute preventing the sale under the power being either pub- 
lic or private, as might be determined by the court or by the par- 
ties to the instrument ; and, when the sale was made, it was in pur- 
suance to the power. This statute remained unchanged until the act 
of February 25, 1893, entitled "An act concerning lands," which forms 
chapter 150 of the Acts of 1891-93, p. 495, and first fîve articles of 
chapter 76 of the Kentucky Statutes. By section 20, art. 2, of said 
Act, section 2356, Ky. St., it was provided: 

"No sale made of any real estate by a trustée by vlrtue of a deed of trust, 
or pledged to secure the payment of debts, shall be valld, nor shall the con- 
veyance by such trustée pass the title of the property specifled in such deed 
or pledge, unless the sale thereof shall be in pursuance to a judgment of the 
court, or shall be made by an assignée under a voluntary deed or assignment, 
or the maker of such deed or pledge shall join In a writing evldencing the 
sale." 

The eflfect of this change in the phraseology of the statute of 
1820 was to restore the law in relation to voluntary deeds of assign- 
ment to what it was prior to the passage of that statute. There was 
this diiïerence, however, between the law as it was before the statute 
of 1820 and as it became after the act of February 25, 1893; The 
power of the assignée to sell in pursuance to the power of sale under 
the deed of assignment before the statute of 1820 was without stat- 
utory récognition. It was dépendent solely upon the unwritten law. 
As it became upon the enactment of the act of February 25, 1893, 
that power was recognized, and impliedly, at least, declared, by stat- 
ute. After the passage of this act, therefore, the assignée, under such 
an assignment, had power to sell independent of court and assignor. 
He had full and ample power to sell publicly or privately, as he 
deemed best, and to pass the title by his own deed to the pur- 
chaser. Such was the state of the law when the act of March 16, 
1894, entitled "An act relating to voluntary assîgnments," and con- 
stituting chapter 7 of the Kentucky Statutes, was passed ; and in con- 
struing the provisions of that act in relation to the matter in hand, 
in order to a proper construction thereof, this must be borne in 
mind. By section 14 of that act, which is section 87 of the Ken- 
tucky Statutes, it was provided: 

"Personal property conveyed shall be sold by the assignée at private or 
public sale, as the court may direct; and the assignée shall hâve power to 
pass tltle to the same as fully as the assignor could hâve done at the date 
of the assignment. Real property shall be sold in the same manner and upon 
the same terms as real property sold at décrétai sale, and the court shall 
maire such orders concerning the advertisement of the sale as it deems 
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proper, aBd the assignée shàll MVe power to convey and pass ail the rlght 
and tltle to the same, wWth thè grantors In tUe deed of assignaient had at 
Its date. The report ôf sale dhall be flled by the assignée withln ten days 
after the sale. If no exceptions are flled thereto, the same shall be conflrmed 
at the second regular term after It has been flled. If exceptions are flled, 
they shall be heard by the court and dlsposed of." ' 

This section présupposes the law as it then existed in relation to 
such assignments, and as it continued in existence after the passage 
of that act. One provision of that law, which is presupposed, was 
that the assignée, under and by virtue of the terms of the deed 
of assignment, and the provision of section 20, art. I, of the act of 
February 25, 1893 (section 2356, Ky. St.), had the power to make 
the sale and pass the title independent of court and assignor. Pos- 
sibly another was the fequirement of the act of March 8, 1876, re- 
quiring the assignée to teport his sales to the county court. Hence 
there is no'attempt in the section to provide that power to sell shall 
be conferred on the assignée by order of the county court, or that 
a report of sale shall be fiiled. It simply assumes that such power 
exists, and such filing shall be had. It provides that the exercise of 
the power of sale shall be under the direction and supervision, and 
subject to the approval, of the county court. As to personal prop- 
erty, it confers powers on the county court to direct whether it shall 
be sold at private or at public sale. As to real property, it provides 
that it shall be sold in the same manner and upon the same terms 
as real property sold at décrétai sale. The manner and terms of sales 
of real property sold at décrétai sales are prescribed by section 696 
of the Civil Code of Practice. According to this provision, such sales 
must always be pubUc. Hence the section in question required that 
real property sold under a deed of assignment should be sold at 
public sale, and eut ofï any, power to sell such property at private sale. 
It conferred power on the county court to make such orders con- 
cerning the advertisement of the sale as it deemed proper. And it 
expressly conferred on the assignée power to pass title to the per- 
sonal property sold by him as fully as the assignor could hâve done 
at the date of the assignment, and to convey and pass ail right and 
title to the real property sold by him which the grantors in the 
deed of assignment had at its date. This, however, was simply 
declaratory of existing power, when exercised under the limitation 
prescribed by the section. This section was subsequently amended 
by an act approved March 16, 1898, found in Sess. Acts 1898, p. 104. 
That amendment added some words to the second sentence thereof, 
so as to make that sentence read as foUows: 

"Real property, when sold at public auctlon, shall be sold In the same man- 
ner and upon the same terms as real property sold at décrétai sale, provided, 
the purchaser shall hâve the rlght to pay cash and the assignée to accept cash 
In pay ment of the purchase price at any such sale, and the court may make 
such orders concernlng the advertisement of the saie as it deems proper, and 
the assignée shall hâve power to convey and pass ail the right and title to the 
same, which the grantor in the deed of assignment had at its date." 

The words so added, which aiïect the matter in hand, are contained 
in the conditional phrase, "when sold at public auction," inserted near 
the beginning of the sentence. Their addition removed the require- 
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ment thereof that real property sold by the assignée should be sold 
publicly. Before the addition, real property was to be sold in the 
same manner as real property sold at décrétai sales, and therefore 
publicly. After the addition it was to be sold in that manner "when 
sold at public auction," or, in other words, it was to be sold publicly 
"when sold at public auction." Of course, this was an awkward way 
of removing that requirement. But there can be no doubt but that 
the object of the addition was to remove the requirement, and that 
it had that effect. If, then, this amendment had the effect of remov- 
ing the requirement of this section of the act of March i6, 1894, 
that sales of real property by an assignée under a voluntary deed of 
assignment should be at public auction, does it not necessarily follow 
that since it became a law such an assignée has the right to sell 
publicly or privately, as he deems best, and pass the title thereto, 
in pursuance to such a sale? It would seem that it does. As we 
hâve seen, before the act of March 16, 1894, the assignée had the 
right to sell publicly or privately, and pass title in pursuance to such 
a sale, by virtue of the power of sale contained in the deed of as- 
signment, and the implied récognition and déclaration of section 20, 
art. I, of the act of February 25, 1893 (section 2356, Ky. St.). The 
limitation put upon that power by that act being removed by the 
amendment thereto, it foUows that since the amendment the assignée 
has the same power which he had before the act of March 16, 1894. 
The amendment leaves the power conferred by the terms of the deed 
of assignment, and impliedly recognized and declared by section 20, 
art. I, of the act of February 25, 1893 (section 2356, Ky. St.), in 
full force and efïect. The view that this amendment of the act of 
March 16, 1894, has this eiifect, is strengthened by another amend- 
ment thereto, made by the act of March 16, 1898. Before the act 
of March 16, 1894, the county court did not hâve jurisdiction over 
voluntary deeds of assignment, other than such as was conferred by 
the act of March 8, 1876, which, as we hâve seen, was quite limited. 
Extended jurisdiction thereof was first conferred on the county court 
by the act of March 16, 1894. But jurisdiction of suits to settle as- 
signed estâtes had long been exercised by the circuit court under the 
provisions of sections 428-438, Civ. Code Prac. Section 23 of the 
act of March 16, 1894, provided that, notwithstanding the extended 
jurisdiction conferred by the act upon the county court over such 
estâtes, the circuit court should still hâve jurisdiction to settle them 
as before, and that, when a suit for settlement should be brought in 
the circuit court, the jurisdiction of the county court should cease, and 
ail papers should be transmitted by the clerk of the county court to 
the clerk of the circuit court. This section, if it did not hâve the 
effect of depriving the assignée, after a suit for settlement had been 
brought in the circuit court, of selling any part of the assigned estate, 
except so far as he might be empowered to do so by the judgment 
of the circuit court, at least was liable to that interprétation. By 
the amendment of March 16, 1898, to prevent any such effect, thèse 
words were added to this section, at its close : 

"And the said circuit court shall hâve ail the power and autbority to ad- 
minister and settle up the assigned estate, conferred on the county court by 
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thls act, ta addition to Its power and authorlty heretofore exlstlng as a chrfn- 
cery court, and the assignée shall hâve full power and authorlty to sell the 
Personal and real property belonging to the assigned estate at public or prl- 
vate sale, and to convey and pass over the rlght and tltle to the same, whlch 
the grantors had In the deed of assignment at its date; and sald assignée 
shall, within ten days after such sale, report same to the circuit court in 
■which the suit for settlement of the estate Is pending, and such report shall 
thereupon be laid over for ten days for exceptions, and If no exceptions are 
flled within that time, saine shall thereupon be conflrmed. If exceptions are 
filed, then such exceptions shall be heard and determlned by the court." Acts 
1896, p. 105. 

There can be no doubt but that the effect of this amendment was 
to déclare, if not to create, power in the assignée to sell publicly or 
privately, and that without any order or judgment of court, after 
jurisdiction had passed to the circuit court; it being provided that 
that jurisdiction after the passage should be the same as the county 
court. This amendment would seem to clearly recognize that before 
that passage, and whilst the jurisdiction remained in the county court, 
the assignée had the same power to sell publicly or privately as 
after the passage, and no good reason has been or can be assigned 
why he should not hâve it. 

Counsel for défendant feel put to account for the amendment adding 
the conditional phrase, "when sold at public auction," to the section 
relating to proceedings when jurisdiction is in the county court. They 
suggest that it was intended thereby to provide that a certain course 
should be pursued in case of a public sale after jurisdiction had passed 
to the circuit court by the bringing of a suit for settlement therein. 
But this is to mix up two provisions that are entirely distinct and 
relate to proceedings at two separate and distinct stages. Section 14 
of the act of March 16, 1894, as amended by the act of March 16, 
1898, relates to proceedings whilst jurisdiction is in the county court, 
and section 23 ûf that act, as so amended, relates to proceedings after 
jurisdiction has passed to the circuit court; and it would seem that 
there is no sound reason for holding that the provisions of one section 
hâve any relation to those of the other. They are entirely separate 
and distinct. - 

The conclusion of the court, therefore, is that the complainant had 
power tô make the sale involved herein. The statute authorized him 
to make a private sale, and the terms of the deed of assignment were 
full and ample in this particular. This does away with the necessity 
of considering the efïect of the confirmation of the sale, even though 
there may hâve been no original power to make a private sale. Prob- 
ably it would hâve, in that contingency, no validating efïect. Au- 
thority, however, is not wanting that it would. It was so held in the 
case of Apel v. Kelsey, 52 Ark. 341, 12 S. W. 703, 20 Am. St. Rep. 
183. The" défense, it should be added, îs without merit, other than 
such as belongs to âny purely technical défense. Pirtle & Trabue, 
who had authorlty to examine the title, and to confer with complain- 
ant in regard to same, — as to what was necessary to be done by him 
in order to pass a good title,^ — indicated tô complainant what they 
thought was thus necessary, and never intimated to him that a private 
sale would not do. On the contrary, after he had complied with their 
suggestion as to appraisement and confirmation of sale, they informed 
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him that he had donc ail that was necessary to be donc. Mr. StoU, 
who had executed the contract on defendant's part, and had been di- 
rected to see that it got a good title, and who was in charge of its légal 
affairs in Kentucky after July ist, was aware, to complainant's knowl- 
edge, of the negotiations between Pirtle & Trabue and complainant, 
and their resuit, informed complainant that, if their opinion was satis- 
factory, he would be ready for settlement, and, again, that they and 
complainant might reach a conclusion as to what was necessary to be 
donc, and did not until January i6, 1900, express a contrary opinion, 
or disapproval of their course. Mr. Stoll does testify that he was 
always of the opinion that complainant had no power to make a 
private sale, and that he so informed complainant when the contract 
was being drawn. This, however, is denied by complainant, who says 
that he expressed the opinion that he could make a private sale. But 
however this may be, complainant had a right to infer from his subsé- 
quent course either that he had changed his mind, or that défendant 
was willing to go ahead notwithstanding his opinion. And it is hardly 
natural that he would go ahead, with this opinion, without calling de- 
fendant's attention thereto, and receiving further direction from it, in 
view of the authority under which he executed the contract, which 
directed him to see that it got a good title. 

(2) Again, it is claimed that such inability exists because there was 
no valid appraisement of the real estate covered by the contract prior 
to making of the contract. It is claimed that the law requires an ap- 
praisement to be had of real estate held by an assignée under a deed 
of assignment, before making a sale of same, either publicly or pri- 
vately, and that the appraisement which was made was invalid, because 
it was an appraisement of both the real and personal estate sold, with- 
out a separate appraisement of the real estate, and because it was made 
after, and not before, the sale. This défense, like the former one as 
to the sale being a private one, is not meritorious. It is true that 
Pirtle & Trabue, in their letter of June 23d, took the position not only 
that the real estate should be appraised, but that it should hâve been 
appraised prior to entering into the contract, and that in their letter 
of August 2d to Mr. Stoll there is référence to this position, some- 
what ambiguous. But complainant's testimony that as a resuit of his 
Personal interview, on June 24th, Judge Pirtle agreed that an appraise- 
ment after the contract would do, is not denied by him. In the letter 
of Blanton & Berry to Pirtle & Trabue of August igth, the former 
said to the latter that, if they still adhered to their former opinion as 
to the necessity of the appraisement prior to the sale, the only way 
this could be done was for the assignée to hâve the property appraised, 
and thereafter enter into another contract of sale with Mr. Stoll, and 
expressed a désire to hear from them as to this at their earliest con- 
venience. And again, in the letter of Blanton & Berry to Pirtle & 
Trabue of August 2ist, they repeated: 

"If you thlnk the appraisement should antedate the date of sale, the only 
thing we can do now is to enter Into a new contract of sale as of a différent 
date, subséquent to the appraisement." 

A copy of the letter of August ipth, at least, was sent to Mr. Stoll. 
In answer to both letters, Pirtle & Trabue said : 
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"We thlnk, after the order of confirmation of the sale has been entered 
at the August term of the court, that the objections heretofore made wlU be 
cured. We thlnk we bave expressed thls opinion heretofore, when we stated 
that it would not be necessary to begln over agaln from the beglnning In this 
matter," 

A copy of this letter, no doubt, was sent to Mr. Stoll. In view 
of this, it does not come with good grâce, if everything else should be 
ail right, for défendant to urge a defective appraisement as a reason 
why its contract should not be enforced. If the fact that the appraise- 
ment included some personal estate rendered complainant unable to 
pass a good title to défendant, no objection could be urged to defend- 
ant's relying on this, as it does not seem to hâve seen the appraisement 
until after this litigation. But it would hardly be held, if an appraise- 
ment was necessary, that because it included some personal property, 
which was essential to the opération of the distillery and the carrying 
on of the business, and, with the real estate, constituted a distinct 
whole, the appraisement was so defective that complainant was unable 
to pass title to défendant after confirmation of the sale. 

Was, then, an appraisement required? Défendant contends that it 
was, by the act of April 9, 1878, entitled "An act providing for the 
rédemption of real estate sold under an order or judgment of a court" 
(i Acts 1877-78, p. 122), re-enacted by Article 2 of the said act of 
February 25, 1893, entitled "An act concerning lands," heretofore re- 
ferred to, and found in sections 2362, 2365, Ky. St. Section 2362 
provides that "before any real estate shall be sold under an order or 
judgment of a court other than an exécution, the commissioner or 
officer, whose duty it may be to sell the same, shall cause it to be 
valued" in the manner pointed out therein. Section 2363 provides 
that the valuation so made shall be in writing, signed by the persons 
making ît, and returned by such commissioner or officer to the court 
which made the order or rendered the judgment for the sale of the 
property, and the same shall be filed among the papers of the cause 
in which the judgment was rendered or the order made, and also 
spread upon the records of the court. Section 2364 provides that, 
if the real estate which may be sold in pursuance of such judgment or 
order does not bring two-thirds of such valuation, the défendant and 
his représentatives shall hâve the right to redeem the same within the 
time and in the manner therein provided. Section 2365 provides that, 
"if the judgment in pursuance of which such sale is made be not satis- 
fied by such sale, the right of rédemption herein provided for may be 
sold in satisfaction of the residue of such judgment ; and the said right 
of rédemption shall also be liable to sale under exécution," with addi- 
tional provision as to method of rédemption in such case, and as to 
filing report of sale. 

Now, it must be acknowledged that before the act of February 25, 
1893, removing the bar to the assignee's making a sale of the assignée 
property without the assignor's written consent, in case of a sale 
by the assignée with the assignor's written consent, and after that 
act, and before the act of March 16, 1894, in case of a sale by the 
assignée alone, publicly or privately, this appraisement statute had 
no application, and no appraisement was essential. That for the rea- 
son that the sale was not under an order or judgment of a court, but 
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in pursuance of the deed of assignment, and the statutory permission 
of a sale by the assignée with the assignor's consent in the one in- 
stance, and without his consent in the other instance ; that the assignée 
was not a commiissioner or officer, the mère fact that by the act of 
March 8, 1876, he was required to exécute a bond and file an invent ory 
and report of sale being hardly sufïicient to constitute him an ofïicer ; 
and that the sale was not had in an adversary proceeding between 
parties, and in which there were défendants. Such a sale was not 
within the purview of the act. The court of appeals of Kentucky held 
in the case of Woolridge v. Jacob's Guardian, 79 Ky. 350, that where 
real property was sold under judgment of court, for reinvestment of 
the proceeds, the sale, though within the letter of the statute, was not 
within the intent of the statute, and hence not affected by it. In the 
case of McKee v. Stein's Guardian, 91 Ky. 242, 16 S. W. 583, it was 
held that the statute did not apply to a resale of real property pur- 
chased by the défendant debtor to satisfy purchase price of first sale; 
and it was said that, if the purchaser at the first sale had been a 
stranger, a sale to satisfy the sale bonds would not be within the stat- 
ute, because "he would not hâve been a défendant, in contemplation of 
the statute." On the other hand, in the case of CantriU v. Perry's 
Adm'r, 7 Ky. Law Rep. 446, it was held that, where an administrator 
sued to subject the real estate of the décèdent to the payment of debts, 
the act in question applied, and that a sale had therein could not be 
sustained, because the property had not been previously appraised. 
And in the case of Graves v. Association, 87 Ky. 441, 9 S. W. 297, 
that, in a suit brought in the circuit court for a settlement of an estate 
assigned for the benefit of creditors under provisions of sections 428- 
438 of the Civil Code of Practice, a sale in pursuance to a judgment 
therein was within this appraisement statute. In each of thèse two 
cases the sale was under a judgment of court, was by a commissioner 
of the court, was in an adversary proceeding to which there were de- 
fendants, was coercive, and was to pay debts. 

There is no room for claiming that the act of March 16, 1894, made 
any change in the application of the appraisement statute to a sale of 
real property by the assignée under a voluntary deed of assignment. 
The sole effect it had upon such a sale was to require that it be in the 
same manner and upon the same terms as real property sold at décrétai 
sale, and that it be reported to and confirmed by the county court, 
and perhaps, also, to eut ofï ail power on part of the assignée to sell 
it under the deed of assignment after jurisdiction of the assigned estate 
had passed to the circuit court by the filing therein of a pétition to set- 
tle that estate. The efïect of the amendment of March 16, 1898, was 
to restore to the assignée the power to sell the real property pfivately 
whilst the county court had jurisdiction, and to confer upon the as- 
signée the right to sell privately or publicly after jurisdiction had 
passed to the circuit court. The act of March 16, 1894, as amended 
by the act of March 16, 1898, expressly provides that the assignée, 
both whilst the county court has jurisdiction and after the circuit court 
has acquired jurisdiction, shall hâve the power not only to sell, but to 
convey to the purchaser the right and title of the assignée. The only 
connection which the county court, in the one instance, and the circuit 
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court, in the other, has with the sale, is simply supervisory, to confirra 
or reject it, and perhaps, also, in case of delay on the part of the as- 
signée, to compel him, ûpon a proper showing, to act. In no event is 
his sale a sale under or in pursuance to the judgment of the court, 
but under and in pursuance of the deèd of assignment. And there is 
no intimation anywhere that it was the intention of the législature that 
the appraisement statute should apply to such a sale. It may be 
difficult to find any good reason why it applies to a sale of the assigned 
estate by a commissioner under a judgment of the circuit court ren- 
dered in a suit brough't to settle the estate, pursuant to the Code pro- 
visions, before the amendment of March i6, 1898, and not to a sale 
by an assignée, under the supervision of that court, after that amend- 
ment was passed. Sufiice it to say, the former sale cornes within the 
letter of the appraisement statute, and the other does not, and there 
is no reason for holding that it was the intent of the législature that a 
sale by an assignée, after jurisdiction had passed to the circuit court, 
should be governed by the appraisement statute, when it was not so 
governed if made before jurisdiction had so passed. But however this 
may be, this was the case of a sale by an assignée before jurisdiction 
had passed to the circuit court, and there has never been any ground 
for claiming that a sale so made was within the appraisement statute. It 
was not so before the act of Februafy 25, 1893, when the assignor had 
to give his written consent thereto. It was not so after that act, when 
he had power to make a sale without consent. If so, there is nothing 
to indicate that it was intended that a sale after the act of March 16, 
1894, which permitted him to sell without the assignor's consent, but 
required sale to be public or after the amendment of March 16, 1898, 
which permitted it to be private, should be within the appraisement 
statute. The court is therefore driven to the conclusion that no ap- 
praisement was required in this case. And even if one was necessary, 
it feels that the failure to hâve a proper appraisement was simply a 
ground of exception to the sale, and not a ground for holding that 
the sale, after confirmation, was void. 

But if it be conceded that the law required an appraisement, and that 
it should hâve been made prior to the sale, and of the real estate alone, 
it does not follow that because the appraisement was made after the 
sale, and included the personalty connected with the opération of the 
distillery and the carrying on of its business, that there has been any 
flaw in complainant's title on this score since the confirmation of the 
sale. Counsel for défendant cites authorities to the eflfect that a fail- 
ure to comply with a statutory requirement as to appraisement will 
invalidatè the sale. But it will be found that most, if not ail, of those 
authorities, are cases of sales by a sheriff under exécution, whose sole 
authority to act dépends upon statute, and whose action is not reported 
to a court, and subject to exception and confirmation. It would seem 
that in a case like this, where the statute requires the sale to be re- 
ported to the court, and permits exceptions to be taken to the sale 
for irregularities, and provides for confirmation, if valid exceptions are 
taken, a failUre to except to a sale for want of an appraisement, or of 
a regular appraisement, by a party in interest, and confirmation of the 
sale by the court, put an end to any invalidity on this score. The fail- 
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ure to except to the sale on this ground by the parties in interest 
should be treated as a waiver of any irregularity in that particular, 
The object of requiring the report to be made and to lie over until 
the second regular term of the county court, and of conferring on the 
parties in interest the right to except, is in order that such and like 
irregularities may be corrected, and failure to except to the sale on 
such ground amounts to a consent that the same may be confirmed 
notwithstanding them. In the case of Andersen v. Briscoe, 12 Bush, 
344, it was held that the failure of a sherifï to hâve property sold 
under exécution properly appraised may be waived. Judge Lindsay 
said : 

"As the Ilfe estate of Gray was subject to levy and sale, the next question 
for considération Is whether the mistaUe of the appraisers in valuing the fee 
simple, Instead of the life estate of the debtor, renders the sale absoluteTy 
vold. The provisions of the statute conceming the sales of land under exécu- 
tion, requiring them to be advertised, the lands to be valued, and the officer 
to retum the valuatlon with the exécution, and to refer to and explain the 
proceedings, are not so mandatory that a failure to observe them literally 
will necessarily render the sale vold and of no efCect. The valuatlon is for 
the beneflt of the défendant, and to seeure to him the légal right to redeem 
in case the estate should not sell for two-thirds of Its value. This légal 
right may be waived, at the élection of the défendant; and, if he chooses to 
walve it, the purchaser cannot, on aceount thereof, avoid hls purchase, as he 
mlght undoubtedly do If the sale was nuU and void." 

There is nothing in the cases of Cantrill v. Perry's Adm'r and 
Graves v. Association, supra, to the contrary. In each case exceptions 
were filed to the report of sale before it was confirmed, and the sale was 
set aside on thèse exceptions. And in the case of Cantrill v. Perry's 
Adm'r it was held that the heirs of the deceased debtor could not 
affect the right of the creditors of the décèdent to except to the sale 
because of irregularity in the matter of appraisement by any contract 
on their part. In neither case was there any question as to the right 
of anybody to complain of the sale after its confirmation because of 
any such irregularity. 

(3) A third reason for defendant's position as to complainant's in- 
ability to perform is that the deed of assignment from T. J. Megibben 
Company to complainant did not pass the title. That deed was exe- 
cuted on behalf of said company by its président, J. W. Megibben, 
and recited that it was insolvent and unable to pay its debts in full, and 
that at a meeting of its board of directors, at which ail were présent, 
a resolution was adopted reciting that it was to the best interests of 
said company and its creditors that a deed of assignment be made, 
and directing its said président to exécute and deliver such a deed to 
complainant. The ground upon which it contended that said deed of 
assignment so executed did not pass the title is that by the articles of 
incorporation of said company it was provided that the board of di- 
rectors or ofEcers could not sell, mortgage, or otherwise dispose of 
any real estate belonging to the corporation unless authority therefor 
was first given by a vote of a majorjty of the stock, and that there 
is no admissible évidence in the record of a meeting of the stockholders 
at which any authority was given for the exécution of the deed of as- 
signment, and such évidence as there was shows that there was not a 
majority of the stock represented. It is shown conclusively that the 
120 F.— 22 
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record book of the company, containing minutes of the meetings of 
the stockholders and directors, is lost; and the sole évidence of what. 
took place at the meeting is the testimony of the complainant, who 
was présent, but who had no connection with the company. It is 
urged that this is not admissible évidence, especially as thé testimony 
of the officers of the company as to what took place was obtainable. 
The point is not well taken. In McKelvey, Ev. p. 344, it is said: 

"There la a distinction between prbvlng a faet whlch bas been descrlbed In 
a wrltlng, and provlng the wrltlng itself. Because a fact haa been descrlbed 
in a wrltlng does not exclude other proof of the fact. For example, the pro- 
ceedlngs of a corporate meeting of stockholders or directors are facts. They 
are ordlnarlly reduced to writlng in the minutes of the meeting. Yet they 
may still be proved by Independent oral testimony. But suppose the dispute 
be as to the minutes themselves; then the wrltlng becomes the best évidence 
of what the minutes are, and must be produced." 

In this case the minutes were lost, and much more so, therefore, was 
oral testimony admissible as to the proceedings had at the meeting. 
We are aware of no rule which requires a préférence between those 
présent at the meeting, as to who shall prove what took place. 

Then as to the point that the testimony of complainant shows that 
a majority of the stock was not represented at that meeting: It 
shows that 334 shares were represented there by E. J. Megibben, 158 
by J. W. Megibben, and 8 by P. R. Megibben; making, in ail, 500 
shares, which complainant claims was the entire stock of said company, 
so represented. Défendant contends, hoWever, that the shares repre- 
sented by E. J. Megibben and J. W. Megibben were not owned by 
them, but by Lewis Lebus, and he was not présent at the meeting, and 
E. J. Megîbbeiï and J. W. Megibben were not acting for him. It 
contends, further, that in addition to this stock there were 500 more 
shares of stock in said company hèld by the estate of T. J. Megibben, 
which wâs not represented at Said meeting. If either position is cor- 
rect, then it is trtié that a majority of the stock did not take part in 
the meeting which authorized the making of the deed of assignment. 
But inasmufeh as thèse two contentions of défendant arise in connec- 
tion with anothèr aspect of the défense of inability to perform on 
complainant's part, the détermination of tbeir validity will be deferred 
until we come to considér that aspect thereof. Assume, however, 
that a majority of the stock was not represented at that meeting, and 
that the making of the deed of assignment was without the authority 
of the stockholders; doès this render the deed of complainant's as- 
signor, admittedly an insolvent corporation, executed on its behalf 
by its président in pursuance to authority of the board of directors, 
ineffectuai to pass the title to complainant? The authority of the 
board of directdrs of a corporation to make a:n assignment for the 
benefit of creditbrs is thus stated by 3 Thomp. Corp. § 3986: 

"There is much authottty ifbr the vlew that the directors of an insolvent 
corporation may, without thé consent ôf the stockholders, make an assign- 
ment lu good falth of ail its assets to a trustée for the payment of Its cred- 
Itors, though, asthe exercise of this power generally bas the eflect of putting 
an end to the corporation, Its existence Is denied by some courts. And clearly 
the directors hayé no such power where the govemlng statute prescrlbes a 
différent tnode for wlnding up the affalrs of the corporation and liquldating 
its debts. ïhe statutory mode is exclusive. The reason is that the statute 
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forma a part of the security of the publie, and one of the conditions upon 
which corporations subject thereto take their chartered powers." 

Stîch being the law as to the right of the board of directors to au- 
thorize an assignment for the benefit of creditors, in view of the pro- 
visions in the articles of incorporation of the T. J. Megibben Company 
there may be some question as to the authority of its board of directors 
to authorize the deed of assignment made to complainant. But it is 
unnecessary to détermine this question. The same work (volume s, 
§ 6473) States the law in relation to such assignments in another par- 
ticular to be as foUows, to wit : 

"It Is scarcely necessary to add that such an assignment, even If made 
without original power on the part of the directors, would be valldated by the 
subséquent assent or acquiescence of the stockholders, and, on the other 
hand, that a stockholder may be precluded by hls lâches from questloning 
such an assignment." 

The assignment in question herein was made nearly four years ago, 
— ^July I, 1898, — and since then much has been donc by complainant, 
outside of the making of the contract of sale involved herein, towards 
winding up the estate which has passed into his hands under the deed 
of assignment. It is stated somewhere in the testimony that as much 
as $160,000 has passed through his hands. Lewis Lebus, who, as 
défendant contends, is the owner of the stock represented by E. J. 
Megibben and J. W. Megibben at said meeting, is a défendant to this 
suit, and is seeking herein to hâve the lien which he holds on the prop- 
erty covered by the contract satisfied out of the moneys to be paid by 
défendant, if it is enforced by the decree herein. E. J. Megibben, J. 
W. Megibben, and P. R. Megibben, who were at said meeting and au- 
thorized said sale, are the widow and two of the heirs at law of T. J. 
Megibben, to whose estate it is claimed that the alleged additional 500 
shares belong. No stockholder, so far as this record shows, has ever 
raised his hand against the assignment, and it is certainly too late 
for him now to do so. It must be adjudged, therefore, that this point 
is not well taken. 

(4) A fourth reason for claiming that inability to perform on com- 
plainant's part exists is that such title as the T. J. Megibben Company 
had to the premises was acquired from T. J. Megibben by deed made 
7th day of December, 1888, and the title of T. J. Megibben thereto 
was defective. T. J. Megibben claimed title thereto under deeds from 
the heirs of John Lail, Sr. He had ten children, and, at the time he 
claimed to hâve acquired title, two of thèse, to wit, Nancy Bell and 
George Lail, were dead, each leaving seven children. The deeds filed 
as exhibits in this case from the heirs of John Lail, Sr., to said T. J. 
Megibben, range in date from 1857 to 1863; and they cover the 
entire interests of those heirs, except several of the individual one- 
seventh interests of the children of Nancy Bell and George Lail. 
It is conceded that, at the time the contract in suit herein was made, 
there were no deeds of record for said interests. But immediately 
after the making of said contract, in April and May, 1899, before the 
abstract of title was delivered in pursuance to the contract, deeds 
were obtained for said interests from the proper parties, and put to 
record. The obtention of thèse deeds is what delayed delivery of 
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abstract, and they weré the deeds which Pirtle & Trabue, in theîr 
letter of June 23d, insisted should be stamped. Of the children of 
Nancy Bell, there was a married daughter, named Sarah Righter, 
who made a deed to said T. J. Megibben for her interest October 
I, 1862. Her husband did not unité with her, and hence her deeds 
passed no title. To cure this defect, she made a quitclaim deed for 
her intei-est in February, 1901, she being then a widow. Thèse deeds 
seera to cover the entire interests of the heirs of John Lail, Sr., in 
the land. If any interest is not covered by them, it has hot been 
pointed out by counsel. They quote from the déposition of com- 
plainant the statement that: 

"Some of the helrs of the former owner of this property hâve never con- 
veyed thelr Interest to Mr. Megibben. • • • We subsequently secured the 
release of ail the helrs of old man Lall, except possibly i/to part "of the un- 
aivlded Interest In the property." 

It is this possible V" i"terest, if any, that is not covered by the 
recorded deeds, but we hâve been unable to make out that there is 
an outstanding ^/to interest that has not been conveyed. And how- 
ever this may be, the évidence in the cause establishes beyond ques- 
tion that T. J. Megibben, T. J. Megibben Company, and complainant 
hâve been in the exclusive, continuous, open, and adverse possession 
of the real estate covered by the contract of sale herein for a period of 
well-nigh 50 years ; and this possession is sufficient to bar any out- 
standing ^/to interest, and was sufficient for that purpose, as to the 
interests covered by the deeds obtained after the making of the 
contract of sale herein, so that the obtaining thereof was really a mat- 
ter of extra précaution. The court must conclude that there is no 
inability to perform in this particular. 

(5) A fifth reason for claiming inability to perform on complain- 
ant's part, urged, is that there are on the distillery premises a mort- 
gage and attachment lien for $23,000 in favor of Lewis Lebus, a 
mechanic's lien for $809.03 in favor of J. T. Megibben, and a similar 

lien for $3,154.89 in favor of P. R. Megibben, and a lien for $ 

in favor of R. E. Hall. This is undoubtedly true. But this does not 
render complainant unable to pass a title to défendant clear of said 
liens. They are parties défendant to this action, and provision can 
be made in the decree for paying and discharging them out of the 
money coming to complainant. This will but be carrying out the 
suggestion of Pirtle & Trâbue in their letter of June 23d, pointing 
out what was necessary to be done in order to clear Up the title,— 
that an agreement might be made whereby the lien creditors refer- 
red to would release their respective liens, and look to the proceeds 
in complainant's hands for payment. 

(6) A sixth reason is that there is a lien on the property for state 
and county taxes for the year 1900. It was developed in the testi- 
mony in the caUse that the taxes for the year 1899 had not been 
paîd by complainant before the bringing of this suit, because of a 
failure to assess the property in 1898, aiter the deed of assignment 
had been made. But since then the property has been assessed and 
the taxes paid. As to the taxes for the year 1900 due on the assess- 
ment made September 15, 1899, it would seem that défendant is 
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bound to pay them. At that time défendant was the équitable owner 
of the property, and by section 4023, Ky. St., it is provided : 

"The holder of the légal tltle, and the holder of the équitable title, and the 
claimant or ballee in possession of the proper'ty on the fifteenth of September 
of the year the assessment is made, shall be liable for the taxes thereon, but, 
as between themselves, it shall be the duty of the holder of the équitable title 
to list the property and pay the taxes thereon, whether the property be in 
possession, or not, at the time of the payment" 

But even if complainant were bound to pay said year's tax, pro- 
vision can be made for its payment out of the purchase price, as in 
the case of the other liens, and the lien removed from the property in 
this way. 

(7) A seventh reason is that the défendant will become liable for 
ail State and county taxes assessed against the whisky contained in 
the bonded warehouse since its manufacture, upon the removal there- 
of from the warehouse, without right to obtain from the owners of 
the whisky so removed funds to meet such liabihty, unless, by the 
terms of the warehouse receipts issued for same, such taxes can be 
collected from such owners, and that there is a large quantity of 
whisky in said warehouse, the taxes on which cannot be so collected. 
It is not made clear whether it is thought that this liability will be a 
mère personal one on defendant's part, by virtue of its ownership of 
the distillery premises and warehouse, or whether that property it- 
self is, and will continue to be, subject to a lien therefor. ïhis ha- 
bility is deduced from the peculiar method of assessing whisky in 
bonded warehouse, and coUecting the taxes thereon. The revenue 
laws of Kentucky provide for the annual assessment of whisky in 
bonded warehouse as of September isth in each year, by a state 
board of valuation and assessment, and for payment of the taxes due 
thereon for ail the years it has been assessed, when taken out of 
bond, and, further, that on the ist day of January, May, or Sep- 
tember next after the whisky has been removed from the warehouse, 
the owner or proprietor of the bonded warehouse shall report to the 
auditor of public accounts and the clerk of the county court the quan- 
tity of spirits removed from the warehouse during the preceding four 
months, and certain other information, and shall at the same time pay 
ail taxes and interest due the state, county, taxing district, city, or 
town, to the ofïicer entitled to receive the same. Because of this 
statutory provision, it is claimed that the défendant, as owner and 
proprietor of the bonded warehouse on the premises in question, upon 
the completion of its purchase will become bound to pay ail state and 
county taxes assessed against the whisky contained in said warehouse 
since its manufacture, within four months after its removal therefrom. 
Is this true, and, if so, will it, or not, hâve the right to collect such 
taxes from the owners of the whisky, whatever may be the terms of 
the warehouse receipts ? It is given by défendant as a reason why it 
is important to it that the stipulation in complainant's contract that he 
should procure for and deliver to it 90 per cent, of the capital stock 
of his assignor, the T. J. Megibben Company, and the résignation of 
its board of directors and ofïicers should be performed, notwith- 
standing said corporation is now without assets of any kind or de- 
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scription, and îs practically an exhausted corporation, that the United 
States government will not permit the défendant, or anybody else 
than the original distiller, or complainant, its légal représentative, to 
remove the whisky f rom bond ; and it desires to be in a position so 
that it can, by obtaining and keeping up the organization of the de- 
funct corporation, through it, facilitate the removal of whisky from 
said warehouse. It does not waht to be dépendent upon complain- 
ant. The good will of the concern is interested in the owners of 
whisky in said warehouse beingable to remove their whiskies prompt- 
ly. If such is the case, it is difificult to understand how the défendant 
or its property would become liable for the state and county taxes, 
notwithstanding the phraseology of the statute. That phraseology 
must mean that the liability is affixed to such person as is recognized 
by the United States government, as the owner and proprietor, and 
has a right to remove the whisky and turn it over to the owner there- 
of. If removed by complainant, then he is the owner or proprietor 
referred to by the statute ; if removed by the defunct corporation, then 
it, notwithstanding it has no assets out of which such a liability could 
be enforced. But even if such liability would be affixed to défendant 
in case its contract is enforced herein, it will be in a position to obtain 
funds from the owners of the whisky with which to meet it. The 
State and county hâve each a lien on the whisky in the bonded ware- 
house in question for ail taxes due them, respectively. This is by 
virtue of section 4021 of the Kentucky Statutes, which provides that : 

"The coinnion'wealth and each county • ♦ • shall hâve a lien on the 
property asséssed for the taxes due them respectively, which shall not be de- 
feated by glft, devise, sale, aliénation, or any means whatever, unless the 
glft, devise, sale or aliénation shall hâve been made for more than flve years 
before the Institution of proceedlngs to enforce the lien." 

And by section 4109, Ky. St., — one of the sections of article 5 of 
the chapter on "Revenue and Taxation," — ^in relation to "assessment 
of distilled spirits," it is provided as follows : 

"Any person or corporation havlng the custody of such splrlts on the 
fifteenth day of September In the year the assessment Is made, shall be liable 
for ail taxes due thereon, together wlth ail interest and penaltles which may 
accrue; and any warehouse-man or custodlan of such splrlts, who shall pay 
the taxes, Interest or penaltles on such splrlts, shall hâve a lien thereon for 
the amount so pald, wlth légal interest from the date of payment" 

If this section does not indicate an intent that the warehouse- 
man who is made liable for the taxes is thç warehouseman at the 
time the assessment was made, it certainly does indicate an inten- 
tion that the warehouseman, who is bound to pay the taxes and does 
so, shall hâve a lien on the spirits for them. So we see that the state 
and county both hâve liens on the whisky in the warehouse in question, 
to secure the taxes asséssed in their favor, respectively; and if de- 
fendant should become bound to pay them, by reason of the acquisi- 
tion of the title to the bonded warehouse, it has a lien on them, also, 
for the amount it may hâve to pay. Its right to this lien will in no 
way be afïected by the warehouse receipts which hâve been issued by 
the T. J. Megibben Company, no matter what the terms of those re- 
ceipts may be. It never issued them, and is no party to them, and 
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is not bound by them to any extent. The holder will hâve to look 
to the T. J. Megibben Company and complainant for a compliance 
with the terms. But though this is so, it was expressly provided in 
the contract sought to be enforced herein, in clause 2 thereof, that ail 
taxes assessed against the whisky in the bonded warehouse, except 
the taxes assessed by the United States, shall either be paid at the 
time of delivery of the said deed, or sufficient funds shall be preserved 
in the hands of the first party to pay same from time to time, as the 
whisky is taken out of bond, except to the extent that such taxes can 
be collected by the said second party under the terms of the warehouse 
receipts which hâve been issued for the whisky in said bonded ware- 
house, and that, though défendant may not be bound to pay thèse 
taxes, it can be urged that he is entitled to hâve this stipulation carried 
out, as it is to its interest, for the good will of the business, that the 
terms of the warehouse receipts issued be carried out to the letter in 
this particular. Granting that this is so, there is nothing in this in 
the way of complainant's right to a spécifie performance. He is not 
bound to pay those taxes when the deed is delivefed. If he does not 
do so, the contract is that he will reserve sufficient funds to pay them 
from time to time, as the whisky is taken out of bond. This is purely 
a Personal contract on the part of complainant, and, as défendant was 
satisfied with it when the contract was made, he can ask no more now. 
(8) An eighth reason is that there were in. the bonded warehouse, 
at the time performance was tendered, about 7,500 barrels of whisky, 
the United States govemment tax upon which amounted to as much as 
$330,000, and that there must still be a large amount of whisky stored 
there, upon which a very large tax is due the United States govern- 
ment. This tax is primarily a lien on the whisky, but, if the whisky is 
not sufficient to meet it, the distillery premises are liable therefor. 
Défendant apprehends danger from this source for two reasons : The 
évidence discloses that J. W. Megibben, président of the T. J. Megib- 
ben Company, before the assignment, had issued duplicate, and even 
triplicate, warehouse receipts for whisky in the bonded warehouse, and 
had removed from it whisky for which warehouse receipts had been 
issued, without the consent of the holders thereof, and had thus ren- 
dered himself liable to criminal prosecution. It is suggested that in 
order to take away évidence of the absence of the whisky removed, 
and protect himself from' conviction for its removal, J. W. Megibben 
may cause the bonded warehouse and its contents to be destroyed by 
fire, and in this way the government lien may be thrown upon the dis- 
tillery premises. This is so improbable, as shown by defendant's oWn 
présentation of the matter, that no heed need be given to it. Tht 
other ground for such appréhension is that what is termed the "out- 
ages" from the whisky remaining in the bonded warehouse may be so 
greatly in excess of \vhat is allowed by the government that what is 
left may not be sufficient to pay. the tax, so that the lien on the dis- 
tillery premises may hâve been enforced to make up the defîciency. 
It does not seera to the court that the évidence in the record warrants 
such a conclusion. The défendant does not seem to hâve apprehended 
much danger from this source when the contract was made, for it then 
knew, through its agent, Mr. StoU, who drafted the contract and 
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executed it on its behalf, of the former fraudulent practices of J. W. 
Megibben, out of which defendant's présent appréhensions principally 
growt S'Od no provision was inserted in the contract in view of it. On 
the contrary, it was recognized by clause 2 Of the contract that the 
taxes on the whisky assessed by the United States were not to be paid 
by the complainant, and the lien therefor on the distillery premises 
was to remain. It is true that in the same connection it was stipulated 
that the property sold should, at the time of the delivery of the deeds, 
be free and clear from ail liens, charges, and incumbrances, taxes and 
assessments, whatsoever. But this was not intended to include the 
lien of the United States for taxes assessed on the whisky, as is shown 
by the fact that, in providing for the payment or rétention of funds to 
meet the taxes on the whisky, those due the United States are ex- 
pressly excepted from the provision. Counsel would hâve it that the 
stipulation as to freeing the property sold from liens requires the com- 
plainant either to pay or give security for the United States taxes on 
the whisky, estimated to amount to as much as $330,000, or to export 
the entire whisky to a foreign country before he can hâve spécifie 
performance, in the face of the express provision that said taxes are 
not to be paid, or sufîficient funds retained by complainant to meet 
them. The court cannot accède to this contention. 

(9) A final reason for claiming inability on complainant's part ta 
perform its part of the contract is that complainant is not supplied 
with go per cent, of the capital stock of the T. J. Megibben Company 
to deliver to défendant upon the exécution of the contract. The 
ground upon which this clajm is based has been theretofore referred 
to. It is, in brief, that the 492 shares which complainant daims to 
hâve, obtained from E. J. Megibben and J. W. Megibben, belong to 
I<ewis LebuSj and not to them, and the total number of âhares in said 
Company is 1,000, instead of 500, as claimed by complainant. As to 
the 492 shares, the évidence shows that certificates therefor were issued 
to E. J. Megibben and J. W. Megibben March i, 1892, — 334 to one, 
and 158 to the other ; that thereafter those certificates were transferred 
to Lewis Lebus as collatéral security for debt ; and that on February i,. 
1900, he deliver ed to E. J. Megibben and J. W. Megibben a paper re- 
citing that he had surrendered said certificate to them ; that the trans- 
fer of them to him was nuU and void ; and that they were owned by 
them, respectively. It is not necessary to consider in détail the 
grounds upon which it is claimed that, notwithstanding thèse facts, said 
certificates belong to Lewis Lebus. SufEce to say that the court does 
not think them well taken. So far as the point made that the paper so 
delivered by said LeWis Lebus should be stamped is concerned, that ob- 
jection, if valid, can be met by stamping them, which can be provided 
for in the decree. In regard to the cTaim that the total number of 
shares of stock which hâve been issued by said company are 1,000,^ 
instead of 500, asi claimed by complainant, there is this to be said : 
The sole évidence for the issuing of 500 shares in addition to thë 
500, as claimed by complainant, is the stat«ment on the stub of the 
stock certificate book that on March i, 1892, a certificate was issued 
for 500 shares to the estate of T. J. Megibben. ■ But the same stub 
that contains that statement contains the additional statement that 
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the certificate had been canceled, It is questionable, to say the least, 
whether a certificate issued to the "estate" of a dead person can be 
said to hâve been issued at ail. Besides this, there are various évi- 
dences in the record which show that the stock of said company was 
only $50,000. The contention in regard to inabihty to perforai as 
to the stock is not well taken. This disposes of every groiind upon 
which it is claimed that complainant should be denied the relief he 
seeks because of inability to perforai on his part. 

2. Another défense relied on to defeat complainant's efïort to ob- 
tain spécifie peformance herein is that complainant did not make a 
good tender of performance of his part of the contract before he 
brought suit. It is conceded that he made a certain tender to Mr. 
Bradley, the defendant's assistant treasurer, and chief ofiScial in Ken- 
tucky, at its Frankfort office, on February 2, 1900, before the suit 
was brought; but it is contended that that tender was not good, and 
that in several particulars. It was not made within the time stipulated 
in the contract, and time was of its essence. The deed tendered re- 
cited that, under the contract, complainant was entitled to $39,000, 
without any guaranty as to the storage claims to be transferred, and 
transferred them without any such guaranty, when the contract pro- 
vided that, to entitle complainant to that much, he should guaranty 
the storage to amount to as much as $3,600. And no tender was 
made of the résignation of the directors, and the stock tendered did 
not amount to 90 per cent, of the entire capital stock. What, if any, 
tender was complainant bound to make, and when was he to make it ? 
The contract provided, it is true, that the complainant should, within 
10 days after approval of the sale by the Harrison county court, "ex- 
écute and deliver" to the défendant, "at its office in the city of Louis- 
ville, Kentucky, deeds in accordance with the terms of the agreement, 
tjpon a day to be designated by him, notice of which should be given 
to défendant, or to Charles H. Stoll, at the Columbia Building, in 
the city of Louisville, Kentucky, three days before the time of de- 
livery of said deeds." But this provision as to time and place of 
delivery was subsequently waived by défendant, through its attor- 
neys, who had full charge of the matter. In Mr. Stoll's letter to com- 
plainant of July 3ist, he stated that, if Pirtle & Trabue's opinion as 
to the title should be satisfactory, a deed would be prepared, and he 
would be ready for settlement with complainant, and thc.t it would not 
be necessary for him to leave home, as arrangements would be made 
to settle there upon the exécution of the deed. In Pirtle & Trabue's 
letter of August 30th, expressing satisfaction with what had been 
donc by complainant in the county court, they stated that they would 
at once prépare a deed, and send it to Mr. Stoll for his approval, with 
the request that upon approving it he forward it to complainant for ex- 
écution, and he would then arrange for the delivery of the deed and 
the payment of the money. Thus it was that the place of delivery 
was changed to complainant's home, at Cynthiana, and the time to be 
arranged by Mr. Stoll. In view of this, it is hardly to be contended 
that it was complainant's duty to tender performance to défendant at 
Louisville within 10 days from August 28th, the date of the approval 
of the sale by the county court, or at any time or place, until de- 
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fendant sjiould be heard from further. And defendant's counsel do 
not 60 contend with any degree of earnestness. They insist, howevcr, 
that it was complainant's duty, within lo days after the receipt of 
Mr. Mayer's letter of the i8th of December, notifying complainant 
that his title could not be accepted, or at the very farthest within lo 
days after Mr. Stoirs notification to the same eflfect on January i6th, 
to tender performance at Louisville, first giving three days' notice 
thereof. Certainly the notification from défendant from thèse sources 
had no such efïect, but, as we shall show presently, an entirely dif- 
férent one ; and, if tender of performance was necessary at ail, the 
tender at Frankfort on February 2d was sufHcient, so far as time, 
place, and notice were concerned. It seems to the court, though, that 
at no time or place before suit brought was it necessary for complain- 
ant to tender défendant deeds for the property agreed to be con- 
veyed and transferred, and that for two good and sufficient reasons : 

One is that the contract expressly provided that the division of the 
considération for ail the property between the two deeds was to be 
made by défendant, and the deeds were to be drawn according to 
forms prepared by défendant. In other words, the deeds to be ex- 
ecuted and.delivered by complainant were to be prepared by défend- 
ant. It follows from this that it was impossible for complainant to 
comply with his contract in regard to exécution and delivery of deeds 
without defendant's taking the initiative, .and tendering him the deeds 
to be executed and delivered by him. Complainant's exécution and 
delivery of deeds was necessarily conditional upon their préparation 
and delivery by défendant to complainant, to be executed by him. He 
could not hâve been sued by défendant for their nonexecution and 
delivery without previous préparation and tender of them to him by 
défendant for exécution. Langdell's Summary of the Law of Con- 
tracts, § 41, says : 

"A covenant or promise whlch cannot be performed, except upon the hap- 
pening of a certain event, Is necessarily conditional upon the happening of 
that event, and the condition may be sald to be implied In fact. The neces- 
slty for making the Implication may be found elther In the language of the 
covenant or promise, or In its subject" 

In Ranay v. Alexander, Yel. 76, it was held that the defendant's 
promise, being to deliver to plaintifï 15 tods of wool, to be chosen 
by the plaintifï out of 17 tods in defendant's possession, was neces- 
sarily conditional upon plaintifï's making the sélection. In Coombe 
V. Greene, 11 Mees. & W. 480, it was held that the defendant's cove- 
nant, being to lay out £100 under the direction or with the approba- 
tion of some compétent surveyor, to be named by plaintifï, could not 
possibly be performed until the plaintifï named a surveyor. In Rae 
V. Hackett, 12 Mees. & W. 724, defendant's promise was that a certain 
ship should sail and proceed in ballast to a safe and convenient port 
near Cape Town. It was held that, as the voyage was to be made 
on plaintifï's account, it necessarily foUowed that the port was to be 
selected by the plaintifï, and not by the défendant, and as the vessel 
could not sail direct to a port selected by the plaintifï, near to Cape 
Town, unless the port was selected and notice of it given to the 
défendant before the vessel sailed, it necessarily followed that the 
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selecting of a port by the plaintiff, and giving notice of it to the de- 
fendant, was a condition précèdent to the vessel's sailing. In the 
case of Armitage v. Insole, 14 Q. B. 728, it was held that the de- 
fendant's promise, being to give the plaintifï yearly 20 tons of coal, 
to be put free on board ship at Cardifï for the use of plaintifï, could 
not be performed until a ship was provided by the plaintifï, and the 
notice of it given to the défendant. In the case of Ellen v. Topp, 6 
Exch. 424, the défendant covenanted that a certain apprentice should 
serve the plaintifï as an apprentice to the trade, which he was to be 
taught, namely that of an auctioneer, appraiser, and corn factor. It 
was held that the apprentice could not so serve unless the plaintifï 
continued to follow that trade, and the whole of it, and that hence the 
following of that trade by the plaintifï was a condition précèdent to 
the defendant's obligation that the apprentice should serve. 

And on the other hand, complainant had the right to sue the défend- 
ant for noncompliance with its contract after the expiration of the 
10 days, without tendering the deeds. An authority expressly in point 
is the case of Poole v. Hill, 6 Mees. & W. 835. That was a suit 
at law by a vendor against the purchaser to recover damages for his 
failure to comply with his contract. In England where this case arose 
and was decided, the presumption is that the deed of conveyance is 
to be prepared by the buyer, and tendered to the seller for exécution, 
— <the same thing which was a matter of express stipulation in this 
case. The déclaration did not allège that the plaintifï had tendered 
a conveyance to the défendant. It did allège a readiness and wilHng- 
ness to make a deed of conveyance. On demurrer to the déclaration, 
it was held to be good. Lord Abinger said : 

"On a contract for the sale of lands, unless It be expressly stipulated other- 
wlse, tlie conveyance is to be at the expense of, and to be prepared by, the 
purchaser. Hère It was for the purchaser to make ont the conveyance in the 
usual course. That being done, his agreement is, on a given day, to pay the 
purchase money; and the plaintiff 's, to exécute the conveyance and complète 
the title. The défendant could not hâve maintained an action for the noncom- 
pletlon of the purchase without averring that he had tendered a conveyance. 
He was to perform the initiative before the plaintiff could be called upon to 
offer a conveyance, and the plaintiff was not bound to exécute a conveyance 
until the défendant had prepared and tendered it for exécution. The déclara- 
tion Is, therefore, good, and the Judgment wlU be for the plaintiff." 

The correctness of this position was presupposed by Mr. Justice 
Story in the case of Taylor v. Longworth, 14 Pet. 172, 10 L. Ed. 405. 
He there said : 

"New, the plaln import of the words of his [vendor's] contract is that he 
wlll make the deed. The excuse for the omission Is that It was the duty of 
the other side to prépare and tender a formai deed to hlm for exécution. 
And authoritles are relied on, principally from the English courts, to show 
that in ail cases of this sort the established rule Is that the vendes shall 
prépare and tender the conveyance. This is certalnly the rule In England, — 
founded, doubtless, upon the gênerai understandlng and practice among con- 
veyancers, as well as upon the pecuUar circumstances attendant upon con- 
veyances in that country. The same rule does not seem to hâve been adopted 
generally in America, although It may be adopted in some states. In Ohlo the 
rule as stated by the leamed judge who decided the présent case ought not to 
prevail, and the local practice In a case of this sort ought certalnly to con- 
stitute the proper guide in the interprétation of the terms of the contract" 
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The cases of Kelsey v. Crowther, 162 U. S. 404, i6 Sup. Ct. 808, 
40 L. Ed. 1017, and Kentucky Distilleries & Warehouse Co. v. War- 
wick Co., 48 C. C. A. 363, 109 Fed. 280, are not contra hère. In this 
case, complainant's contract to exécute and deliver deeds to défendant 
could not be performed without a préparation and delivery by défend- 
ant, first, of the deeds to be executed by coniplainant, because the 
deeds which he was to exécute were the deeds which défendant was to 
prépare for him. There the delivery of the abstracts of title by the 
vendors was not an event which it was necessary should happen in or- 
der that the purchasers might comply with their promise to pay the 
money. 

The other reason why the complainant was not bound to tender 
deeds before suit brought was the fact that before then the défendant 
had set complainant at défiance by notifying him that it would not 
accept his title. This it did by the letters of Mr. Mayer, beginning 
with that of December i8th, and by the Personal interview with Mr. 
Stoll on January 16, 1900, at Lexington. Défendant would hâve it 
that the contents of thèse letters and the statements of Mr. Stoll in 
this interview did not amount to an absolute refusai on its part to com- 
ply with its contract, but only a qualified refusai, i. e., unless the com- 
plainant cured the defects in its title, it would not accept it, and that 
it desired to inform complainant w'hat the defects were, in order that 
he might cure them, and he would not permit Mr. Stoll to do so. 
But there was no intimation to complainant that the defects which it 
claimed in the title could be cured by him. Nor is there any such 
intimation now. On the contrary, the contention now is that they are 
incurable, and that such was defendant's view of the matter was the 
reasonable déduction to be drawn from Mr. Mayer's letter and Mr. 
Stoll's statements. Indeed, the only defect which Mr. Stoll succeeded 
in conveying to complainant, according to his account of the interview 
on January i6th, if acceded to, meant an end to the contract of sale 
between complainant and défendant. That was the fact that the 
property had not been appraised prior to the making of that contract. 
In order to cure this defect, if it was a defect, it would hâve been 
necessary to hâve set that contract aside, and had a resale, so that an 
appraisement could be had before it ; and, upon the contract being 
set aside, it would hâve been entirely with défendant whether it would 
hâve entered into another contract with complainant. So no other 
interprétation can be put upon defendant's statements, written or oral, 
through its attorneys, than that they amounted to an absolute refusai 
to comply with their contract. That being the case, it is well settled 
that complainant was relieved from any tender of performance on his 
part before suit brought. In the case of Moore v. Crawford, 130 U. S. 
122, 9 Sup. Ct. 447, 32 L. Ed. 878, suit for spécifie performance was 
brought by vendee against the vendor of a contract of sale for an undi- 
vided one-sixth interest in certain land in considération of $10 cash 
and $240 to be paid subsequently. Mr. Chief Justice Fuller said : 

• "It Is true there Is no offer to pay the balance of the purchase money, but 
the case shows that a tender would hâve been but an empty show; and as 
the court had it In Its power to requîre payment of the $240 note, thus eom- 
pletîng performance by Moore, and as it did this by its decree, the allégation 
would hâve been merely formai, and became immaterial." 
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And in the case of Cheney v. Libby, 134 U. S. 68, 10 Sup. Ct. 498, 
33 ly. Ed. 818, Mr. Justice Harlan said: 

"A party filing a blU submits to do everything tliat Is required by hlm; and 
the practice of the court Is not to require the party to make the formai ten- 
der, where, as In this case, from the facts stated in the bill, or from the évi- 
dence, it appears that the tender would hâve been a mère form, and that the 
party to whom it was made would hâve refused to accept the money." 

No tender at ail, therefore, being necessary before suit brought, it 
is entirely immaterial that the tender which was made was defective. 
The stipulation in the deed which was tendered to Mr. Bradley that 
it wQs without guaranty of storage, of course, rendered the tender de- 
fective, because the contract of sale provided that, in the event comi- 
plainant demanded $4,000 for the storage claims, he should guaranty 
them to amount to as much as $3,600. But it was purely a mistake 
that the deed contained such a stipulation, it being intended to conform 
to the requirement of the contract in the matter of the guaranty as to 
storage. And such a mistake is not sufficient to deprive a party of 
his right to spécifie performance, even where a tender is essential. 
In the case of Willard v. Tayloe, 8 Wall. 557, 19 L. Ed. 501, the 
contract sought to be specifically performed therein, according to the 
construction put upon it by the suprême court of the United States, 
required the purchaser to pay the purchase price in gold. He tendered 
greenbacks at a time when they were much depreciated. It was held 
that he was entitled to spécifie performance, notwithstanding the de- 
fective tender, and would be acquired by the decree to pay gold. Mr. 
Justice Field said: 

"The kind of curreney which the complaînant ofifered is only important in 
considering the good faith of hîs conduct. A party does not forfelt bis rights 
to the interposition of a court of equity to enforee spécifie performance of a 
contract if he seasonably and In good falth offers to comply and continues 
ready to comply with its stipulations on his part, although he may err In 
estimatlng the extent of his obligation. It Is only In courts of law that literal 
and exact performance is required," 

As to the claim that the tender was defective for failure to tender 
90 per cent, of the stock of said company, it is not denied that the 
complainant tendered 492 shares of stock under the title of E. J. 
and J. W. Megibben. The sole claim is that this stock did not belong 
to them, but to Lewis Lebus, and that, because of the existence of 
500 shares of stock belonging to the estate of T. J. Megibben, it was 
not 90 per cent, of the entire capital stock. This claim has been here- 
tofore disposed of, so that the tender was not defective in this particu- 
lar. But as to the résignations of the directors, it is conceded that 
they were not tendered at that time, and that they were not even pro- 
cured until after this suit was brought. It is doubtful, to say the least, 
whether the contract required that the résignations of the directors 
should be procured before the making of the deed and payment of the 
purchase price. Clause 10 provided that certificates for 90 per cent. 
of the stock, and the résignations of the directors, should be delivered 
"along with said distillery property," — phraseology which is somewhat 
indefinite. It is further provided that complaiant should cause a meet- 
ing of the board of directors to be held to receive the résignations, and 
install a new board, and that at such time as the défendant might 
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indicate. There is room to hold that it was not contemplated that the 
résignations should be procured at any time before the tirae whicli de- 
fendant should so indicate, and therefore that it was not necessary to 
tender them with the deed. It may be said, however, that, though it 
may not hâve been necessary for complainant to hâve made a tender 
before suit brought, it was necessary that he should hâve been able 
and willing to comply with his contract at the time suit was brought, 
and that he was not able then to do so, however willing in certain par- 
ticularS, as to which there can be no question. However this may be, 
in a suit at law, where no tender is necessary before bringing suit, it is 
not an invariable rule in equity in suits for spécifie performance. 
Ability to perform at any time before decree is often sufificient in such 
suits. The only particulars in which it can be claimed, in view of what 
we hâve already held, that inability to perform on complainant's part 
existed when suit was brought are in the matter of Sarah Righter's, 
and the possible */to interest in the property and possibly, also, of the 
résignations of the directors, and it is not necessary to cite authorities 
to show that such slight inability is sufficient to defeat complainant's 
right to spécifie performance. 

We therefore conclude that the défense of failure to make a proper 
tender of performance before suit brought, and possible slight inability 
to perform at that time, is not sustained. 

3. Again, défendant urges that complainant is not entitled to a spé- 
cifie performance of the contract of sale herein, because of want of 
mutuality in it. This want of mutuality is not in matter of obligation, 
but in matter of remedy. The contract on complainant's part was, 
as we hâve seen, not only to convey to défendant, by gênerai warranty 
deed, an unincumbered fee-simple title to the distillery plant and 
Personal property referred to, but to procure and deliver to défendant, 
at the time of the delivery of the deed, 90 per cent, of the capital stock 
of complainant's assigner, the T. J. Megibben Company, and the résig- 
nation of its board of directors. This latter part of complainant's 
contract it was not within his power to comply with when the contract 
was made, as the stock and résignations had to be procured from the 
parties who held the stock and offices, and could not be obtained from 
them without their consent. Défendant therefore could not enforce 
spécifie performance of this part of complainant's contract, and it con- 
tends that as it is a principle of equity jurisprudence that equality is 
equity, and, as it could not hâve spécifie performance of the entire con- 
tract on complainant's part, complainant is not entitled to- spécifie per- 
formance of defendant's part of the contract. This position assumes, 
for the sake of the argument, that complainant has procured the stock 
and résignations, and has made a proper tender thereof, and claims 
that, from the mère fact of this original want of mutuality in the matter 
of remedy, the contract is not specifically enforceable on complainant's 
part. It merits careful considération on our part. It is undoubtedly 
laid down as a gênerai rule that contracts are not specifically en- 
forceable unless they are mutual in the matter of obligation and 
remedy, both. The books, however, recognize numerous exceptions 
to the rule, and it is quite difïîcult to understand the exact extent and 
limitations of the doctrine of mutuality in spécifie performance of con- 
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tracts. Mr. Pomeroy, in his work on Spécifie Performance of Con- 
tracts, p. 237, says: 

"I thlnk It very clear that the rule was applled wlth much more strictness 
and severlty In the older than in the later décisions. Indeed, the rule, so far 
as it relates to the mutuality of the remedy alone, Is evldently based npon 
no principles of abstract right and justice, but, at most, upon notions of ex- 
pediency; and the arguments In Its support are often mère répétitions of tlme- 
honored verbal formulas, whlch, when closely analyzed, are found to hâve 
Httle or no real force or meaning." 

Mr. Parsons, in his work on Contracts (6th Ed.) 409, note "t," says : 

"The meaning of the rule is not very clear, nor is It easy to malie a satis- 
(actory classiflcation of the cases In which It has been announced as the 
ground of décision." 

And a master of equity jurisprudence and equity pleading (Prof. 
Langdell) is quoted in i Harv. Law Rev. p. 104, as having said in a 
lecture : 

"The rule as to mutuality of remedy is ol)scure In prlnclple and in extent, 
ertiflcial, and difflcult to understand and remember." 

Perhaps as good a way as any of approaching a détermination of 
the question whether the want of mutuality, in the particular stated, 
is sufficient of itself to defeat complainant's suit, is to consider the 
authorities cited by defendant's counsel on this point, and see if this 
case comes within the principles recognized and enforced in those , 
cases. They cite, Bronson v. Cahill, 4 McLean, 19, Fed. Cas. No. 1,926 ; 
Ross V. Railway Co., 4 Woolw. 26, Fed. Cas. No. 12,080; Marble Co. 
V. Ripley, 10 Wall. 359, 19 L. Ed. 955 ; Pullman's Palace Car Co. v. 
Texas & P. R. Co., 11 Fed. 630, 4 Woods, 317; Dufï v. Hopkins 
(D. C.) 33 Fed. 608; Norris v. Fox (C. C.) 45 Fed. 406; Strang v. 
Raiiroad Co., 41 C. C. A. 474, loi Fed. 516; Blackett v. Bâtes, l 
Ch. App. 125 ; Ikerd v. Beavers, 106 Ind. 487, 7 N. E. 326. 

The cases of Ross v. Railway Co., Pullman's Palace Car Co. v. 
Texas & P. R. Co., Strang v. Raiiroad Co., Blackett v. Bâtes, and 
Ikerd v. Beavers are alike in their essential characteristics. In each 
case the plaintiff was denied spécifie performance of the contract in- 
volved therein. The ground upon which the déniai was based was that 
plaintiflf's part of the contract was of a nature that spécifie performance 
thereof could not be decreed. It consisted in doing, and not in giving. 
The decree in suits for spécifie performance, where spécifie perform- 
ance is granted, always decrees performance on both sides, and that 
without a cross-bill on part of défendant. Prof. Langdell, in his Brief 
Survey of Equity Jurisdiction, i Harv. Law Rev. 361, says that: 

"Courts of equity * • • make It a condition of giving relief to the 
plaintiff that he shall snbmlt to a decree made agalnst him, also; and, In- 
deed, they treat a plaintiff as so submitting by Implication. Accordlngly, 
whenever a decree Is made for the performance of a bilatéral contract, the 
two sides of whlch constitute mutual and concurrent conditions, the court 
wiil, if necessary, appoint a thne and place for performance, and wlll require 
both parties to perform at snch tlme and place concurrently; and, if either 
of them refuses or neglects so to perform, he wlll be punlshed for contempt 
on the application of the other." 

This being so, it is readily seen that, if spécifie performance of plain- 
tifif's part of the contract cannot be decreed, the defendant's should 
not be. 
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In the cases of Ross v. Railway Co. and Strang v. Railroad Co., the 
plaintifïs, respectively, had contracted to build a railroad; and the 
suits Were brought against the défendants to compel them to permit 
them to build the railroads under the contracts, and to pay for same 
in accordance with the contracts. It is well settled that a court of 
equity will not decree spécifie performance of a contract to build a 
railroad, and, as decrees could not be entered compelling the plain- 
tifïs to comply with their part of the contracts, plaintiffs were not 
entitled to such decrees against the défendants. 

In the case of Strang v. Railroad Co., Simonton, J., said : 
"The btU, In purpose and substance, Is for the spécifie performance of a 
contract to buUd the road. If the court could undertake to order the défend- 
ant, on its part, to fulflU ail the parts of Its contract, it must order the plain- 
tiff, on Ms part, to fuiflll hls contract; that Is, to build the road. A contract, 
to be speclflcally performed, must be mutual. Fry, Spec. Perf. § 266. So 
the bill called upon the court to compel one party to build the railroad, and 
the other party to pay for It. This the court cannot do. A. contract to build 
a railroad wIU not be enforced." 

The case of Pullman's Palace Car Co. v. Texas & P. R. Co. was 
a suit to specifically enforce a contract for the lease of sleeping cars, 
to be run by défendant on its own trains over its own road. Par- 
dee, C. J., said : 

"No such decree or order should be rendered when there is not a mutuality 
of remedy between the parties, obtainable from the court H the position 
of the parties were reversed, It does not seem that there could be any order 
for the Pullman Company to comply, because the court could not compel 
that Company to build cars or purchase cars, or fumish cars sufflclent to 
meet the réqulrements of travel over the Cxténslve Unes of the railroad com- 
pany." 

The case of Brackett v. Bâtes was a suit to enforce spécifie per- 
formance of an award of a certain lease. Lord Cranworth stated the 
ground of refusing the relief in thèse words : 

"Had It been an agreement, would there hâve been a case for spedflc per- 
formance? I thlnk not, and for this short and simple reason: That court does 
not grant spécifie performance unless It can glve f uU relief to both parties. 
Hère the plalntlfC gets at once what he seeks, — the lease; but the défendant 
cannot get what he is entitled to, for hls rlght Is not a rlght to some- 
thing whlch can be performed at once, but a right to enforce the performance 
by plalntlfC of daily duties duHng the whole term of the lease. The court 
bas no means of enforcing the performance of those duties. AU It can do is 
to punish the plalntlff by Imprisonment or fine If he does not perform them. 
The form of the decree Itself shows want of Jurlsdlctlon." And agatn: 
"In order that the court may interfère, there must be mutual rlghts, capable 
of being enforced by the court. Now. hère, If défendant had been wllllng fo 
perform the award, and the plaintlfC unwilling, could the défendant bave 
ifiled a bill for spécifie performance of the agreement to keep the road In 
repair, or to supply the englne power? It Is clear that such a bill could not 
be malntalned. This disposes of the case. There Is no mutuality." 

The case of Ikerd v. Beavers was a suit to enforce spécifie per- 
formance of a éontract tO convey a certain tract of land in consid- 
ération of the agreement on the part of the yendee to take care of 
and support the vendor, during his life, on said land. Mitchell, J., 
thus stated the ground for refusing the relief sought: 

"Besldes being complète and deflnite, It [the contract] must belong to a 
class capable of being speclflcally enforced, and be of a nature that the 
court can decree its complète performance against both parties wlthout add- 
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Ing to Its terms." And agaln: "Unless a contract can be speclflcally ep- 
forced as to both parties, a court wlU net Interfère. Being unable to exécute 
the contract against the plaintiff, nothing remalned for the court in this 
Instance except to décline to compel the exécution o£ a deed In bis favor." 

It is thus seen that thèse five cases were ail cases where at the 
time of the hearing a decree could not be entered, enforcing spécifie 
performance of the contract on plaintiff's part as weli as the de- 
fendant's. This was not because it was not within plaintiff's power 
to do the thing which he had agreed to do. It was because of the 
nature of that thing. It was such that equity could not decree its 
spécifie performance. As, therefore, spécifie performance on plain- 
tiff's part, as well as defendant's could not be decreed, it was in- 
équitable, and eontrary to the settled form of decrees in such cases, 
to decree spécifie performance on defendant's part alone. Thèse 
cases, therefore, can hâve no application in the case in hand. Hère, 
though want of mutuality existed when the contract was made, be- 
cause eomplainant did not then hâve the stock and résignations which 
he agreed to deliver with his deeds, it has been removed, if the as- 
sumption on which we are proceeding, that he now has the stock and 
résignations, is correct. This contract can now be specifieally en- 
forced on both sides by the decree herein. 

The cases of Marble Co. v. Ripley and Duff v. Hopkins may like- 
wise be considered together. 

In the case of Marble Co. v. Ripley, the latter had conveyed to 
the former property, including a large marble quarry. The contract 
provided that the Marble Company, as part of the considération for 
the conveyance, should furnish Ripley with a certain amount of mar- 
ble annually. Ripley claimed that the company had broken its con- 
tract, and brought the suit for spécifie performance. Mr. Justice 
Strong gave many reasons for the holding of the court that Ripley was 
not entitled to the relief he sought ; said that "another" one was found 
"in the want of mutuality." The partieular in which there was want 
of mutuality was that the contract provided that Ripley had a right 
to terminate it at any time on giving one year's notice. It was a 
case, therefore, of want of mutuality in point of obligation, and such 
want of mutuality would hâve continued to exist, had spécifie per- 
formance on the Marble Company's part been decreed. Granting 
spécifie performance under such eireumstanees would hâve been clear- 
ly inéquitable. 

The case of Duff v. Hopkins was a case where an assignée in 
bankruptcy entered into a contract with another for the release and 
conveyance to the estate of the bankrupt of certain real estate acquired 
from the bankrupt under exécution sales against him, in considéra- 
tion of certain payments to be made by the assignée. The suit foi 
spécifie performance was against the vendor and his subséquent 
grantee. It was held that the assignée was not entitled to the relief 
sought, because of want of mutuality. The partieular in which there 
was nonmutuality, and why it was suffieient to defeat the assignee's 
suit, is indicated by the following quotation from the opinion of 
Judge Acheson. He said : 

"No one prétends that the assignée Incurred indlvldual llablUty, and, to 
gtve the agreement in question any binding efCect against hlm In his repre- 
120 F.— 23 
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BentiltIV« ebaraeteri tbe consent of tbe bànkrupt conrt was a sine qna non. 
Novi^, the ftSslènee alon© could tavoke the authorlty of that tribunal. The 
bank has rio «tandfng In that forum for such purpose. It is Içlle to speculate 
as to what might bave been the resuit had the assignée made a tlmely ap- 
plication to the court, and obtalned Its sanction to the proposed compromise. 
The fact Is that he did not move in the matter untll after the expiration of 
the year wlthin whlch the contemplated settlement should hâve been car- 
rled ont to full completlôn. In the meantlme the attitude of the parties 
had becçme one of antagonism." 

This, therefofe, was a case of nonmutuality in the matter of ob- 
ligation and répudiation of the contract before any attempt had been 
made to remove the nonmutuality. 

Thèse two cases are certainly not applicable to the case in hand. 

The remaining two casés cited by défendant, of Bronson v. CahiU 
and Norris V. Fox, may alsd be considered together, Both were 
cases of spécifie performance sought of a contract of sale of land, 
brought by vehdor against vendee. 

In Bronson v. CahiU, one of two joint owners of a tract of land 
made a contract to sell the land, as if he were the sole owner. The 
vendee did not know that it was owned by him jointly with another. 
He claimed to be acting for himsélf and as agent for his co-owner. 
After considérable delay, but within what was alleged to be a rea- 
sonable time, a deed was tenderedj exècuted by both owners. The 
vendee refused to accept it, and a suit for spécifie performance of the 
contract was brought by the vendor and his co-owner. It was held 
that they were not entitled to the relief. There was some question 
as to whether the deed tendered was properly exècuted, and as to 
whether it was tendered within a rèasonable timé. But the décision 
was based "çhiefly on the fact that there was a want of mutuality in 
the contract." The court said : 

"There was nothlng on the facç of the agreement ■whlch could give the 
défendant a elàlm against Wood for his Interest In the land. There was then 
a want of mutnallty in the contract, and thls Is essentlal to a deeree for a 
spécifie exécution of the contract. Benedlct v. Lynch, 1 Johns. Ch. 370, 7 Am. 
Dec. 484; ParUhurst v. Van Cortlandt, 1 Johns. Ch. 282; German v. Machin, 
6 Palge, 288." 

This is the extent of the considération given to this question in 
the opinion. It is not entirely certain that the court realized the fact 
that the vendor's contract embraced his co-owner's interest in the 
land, as well as his own, and that the joint deed tendered was in 
performance of that contract on his part. It is possible that the court 
looked upon the transaction as if the vendee had no obligation for 
the, co-owner's interest in the land, and that it was a case of non- 
mutuality in the obligation. It is certain that the co-owner who made 
no contract to convey his interest was a party seeking the enforce- 
ment of the vendee's contract, and the authorities relied on were 
cases of want of mutuality in obligation. But however this may be, it 
must be, çonceded that this case does décide that a half owner of 
land, who has made a contract of sale of the whole land, and in per- 
formance thereof has tendered a deed from himself and co-owner 
before any répudiation of the contract, is not entitled to spécifie per- 
formance of the contract. 

In the case of Norris v. Fox, Norris agreed to procure for Fox, 
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from one Robbins, a warranty deed for certain land owned by Rob- 
bins, in exchange for certain land to be conveyed to him by Fox. 
Norris subsequently procured the deed from Robbins to Fox, and 
tendered it to Fox. Fox refused to accept it, and Norris brought 
suit for spécifie performance. It was held that he was not entitled to 
it. The ground upon which the décision was put by Judge Thayer 
was "want of mutuality in the contract, so far as the remedy for its 
enforcement is concerned." He said further: 

"The nile Is fundamental that a contract wIU not be speciflcally enforced 
unless It is obligatory on both parties, nor unless both parties, at the time it 
is executed, bave tbe right to resort to equity for its speciflc enforcement." 
And again: "And where a contract, when executed, is not speciflcally en- 
f orceable against one of the parties, he cannot, by subséquent performance 
of those conditions that could not be speciflcally enforced, put himself in a 
position to demand speciflc enforcement against tiie other party." And again: 
"In the case at bar the agreement of Norris to procure a warranty deed of 
the land, at the time belonging to another, was of that nature that an action 
at law would lie for a breach of the agreement As Fox could not compél 
speciflc performance of the contract when made, and only had his remedy at 
law by a suit for damages, the complainant must resort to the same remedy." 

In regard to this case, it is to be noted in the first instance that 
the authorities cited by Judge Thayer in support of the first proposi- 
tion quoted from his opinion were ail authorities holding that a con- 
tract will not be speciflcally enforced where there is want of mutuality 
in obligation. Those cited in support of the second proposition so 
quoted are the case of Hope v. Hope, 8 De Gex, M. & G. 731, and 
Fry, Spec. Perf. (3d Am. Ed.) § 443. The latter authority is based 
upon the case of Hope v. Hope, so that really that case is the sole 
judicial support which that proposition has, other than the indorse- 
ment given to it by Judge Thayer. That was a suit by a wife against 
a husband to enforce spécifie performance of a contract entered into 
after a séparation between them, whereby he was to pay her certain 
sums of money at certain stated periods. A part of the considération 
for said contract was an agreement on the part of the wife not to op- 
pose a suit for divorce instituted by him against her in the English 
courts. In answer to the position that this considération was il- 
légal, and therefore the contract based upon it could not be enforced, 
it was urged that, whatever objection there may hâve been to the 
agreement in its inception, part of it had been performed, and what 
remained to be performed was légal and unobjectionable. To this 
Lord Justice Turner responded: 

"To hold that an agreement so objectionable as that this court would not 
perform it can be rendered capable of performance by the objectionable part 
of it having been carried Into exécution Is a doctrine to which I cannot as- 
sent." 

This is certainly not an authority for the proposition in support 
of which it is cited. It does not follow that, because the performance 
of an illégal contract will not entitle the party who has performed it 
to spécifie performance by the other party of his part of the contract, 
the performance of a contract not speciflcally enforceable when the 
contract was made, but entirely légal, may not entitle the party per- 
forming to spécifie performance of the other's part. It is thus seen 
that the authorities upon which the case of Norris v. Fox is based are 
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not cases whose facts were similar to the facts of that case- The 
mutuality cases relied on are ail cases of want of mutuality in matter 
of obligation, and not of remedy, and the sole authority cited to the 
efïect that performance of a nonenforceable contract, on one side, does 
not give right to spécifie performance on the other side, was a case 
where its nonenforceability was due to its illegality. It is to be 
noted further that it has been hdd, in cases whose facts were of a 
similar character to the facts of that case, that the sole effect of the 
nonmutuality, due to the inability of one party to perform his part 
of the contract when made, is to entitle the other party to rescind the 
contract at any time befpre the fornier has put himself in position to 
perform hîs part of the contract, and that, if the latter has not availed 
himself Of this right before then, the former will be entitled to spé- 
cifie performance, nbtwithstanding the original want of mutuality. 
It has been so hèld in thèse cases, to wit: Farrer v. Nash, 35 Beav. 
167 ; Wylson v. Dunn, 34 Ch. DiV. .569. In Farrer v. Nash the plain- 
tif? had coïitracted September 2, 1864, to make the défendant a lease 
of certain real estate for the term of 21 years. The former 's sole 
interest in the premises was a. lease for 20^ years, and by reason of 
covenants ther.ein he had no power to assign it or to sublet. Sep- 
tember 22, 1864, he had tendered the défendant a lease, which he 
refused to accept because of such want of power. October 7, 1864, 
suit for spécifie performance of the contract was brought; and pend- 
ing that suit, and before the hearing, the plaintifï obtained his land- 
lord's consent to the lease to défendant, thus removing his want of 
power to make it. It was held that he was not entitled to spécifie 
performance. Lord Romilly, Master of the Rolls, said : 

"It Is to be obserred that there was no mutuality, for the défendant could 
not hâve had a decree against the plalntiff to perform that contract, because 
the court does not. attempt to compel a person to do what Is impossible. The 
plalntiff had no power to grant the lease, and nelther the court nor the de- 
fendant could hâve compelled hlm to do so." 

He said further : 

"The caEie, was like that of a person undertaklng to sell a property whIch 
does not belbpg to hlm. • • • ïf he [landlord] had made thls statement 
m September, 1864, and Farrer had cdpamunlcatèd It to Nash, there would 
hâve been an end to the question. Biit how long was Nash to go on, and wait 
to know whether Farrer could make ont a good tltle? Farrer filed his bill 
In, October, 1864, and It Is proved that: ta January, 1865, he was not able to 
grant the lease he had agreed to granit; and he does not show that he was 
ever able to complète his contract untll Aprll, 1865. Is a person entitled to 
keep anotber ta suspense durlng that Cime? If so, It may go any length of 
tlme." 

And again he said: 

"I am of the opinion that when a person sells property whIch he Is neither 
able to cohvey himself, nor has the poWér to compel a conveyanee of It f rom 
any other pérsôri, the purchaser, as sooin as hé flnds that to be the case, may 
aay, 'I will ha*re nothlng to do wlth it' The purchaser is not bound to wait 
and see whethçr the vendorcan Induce some third person (who has the 
power) to Jota.ta maklng a good tltle to the property Itself." 

■ In the case of Wylson v. Dunn the vendor did not own the land 
which he contracted to sell, or any interest in it, at the time of the 
making of the contract. This fact was known to the vendee. Subse- 
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quently the vendor obtained full ownership thereof, and tendered a 
deed to the vendee. The latter refused to accept it, and the former 
brought suit for spécifie performance. It was held that he was en- 
titled to the relief sought. Kekevvich, J., in speaking of the doctrine of 
mutuality, said : 

"It is a technlcal doctrine, but, like many other technical doctrines, founded 
on common sensé. It cornes slmply to this: that one party to a bargain sliall 
not be held bound to that bargain, when he cannot enforce It against the 
other. If the contract is not mutually enforceable, it is a voidable contract; 
that is, it may be avoided as soon as the person who bas a right to avoid it 
dlscovers that the cause or occasion for se doing occurs." 

He said further: 

"If a man contracts to sell an agreement for a lease, and It tnrns ont that 
he bas not got an agreement for a lease, the purchaser, when he finds that to 
be BO, may say: 'I will not enter into It. I am entitled to be off, and I am 
ofC. I hâve contracted to buy that which you bave not to give, and therefore 
you cannot enforce any contract against me.' That Is one of the cases, and 
a very simple case. • • » But there arises the question whether this 
power of avoidance for nonmutuallty is applicable to the case where the non- 
miituality Is apparent in the first instance, and is an essential part of the 
bargain. * • * But the doctrine of nonmutuality — the doctrine that a 
purchaser may avoid a contract when he dlscovers that bis vendor bas not 
got that whlch he contracted to sell— seems to me altogetber inapplicable to 
a case where the vendor in the flrst instance tells the purchaser, and the pur- 
chaser linows from the clrcumstances of the case, that the vendor has no 
tltle, and is not liitely to hâve one for some time. Is not such a contract as 
I bave just described determinable by the purchaser on notice? I think it is. 
I thinli that a purchaser, having entered into such a contract as I hâve sug- 
gested, Is entitled at any time to say: 'Tou hâve not got that land, yet I 
hoped you would bave got it by this time. I do not care now to hâve the 
land, and I détermine the contract.* If in the meantlme.the vendor had In- 
curred expense, it may be that he would bave a right of action against the 
purchaser for expenditures Incurred and labor bestowed at the purchaser's 
request, but that Is not spécifie performance. The purchaser mlght, I think, 
In the case I am suggesting, get off the contract by notice, and say: 'You 
are not in a position to convey or perform your contract, and therefore I am 
off.' But when must the notice be given? Must It be given some time before 
the vendor gets that whlch enables him to perform his contract? Must not 
the purchaser be active, and bring the matter to an end before it has been 
brought to an end on the other side? That Is certalnly my conviction, ap- 
plicable to such a case." 

The obiter expressions in the opinion in case of Farrer v. Nash, and 
its implication, and the décision in the case of Wylson v. Dunn, are 
therefore to the efifect that the original nonmutuality in such contracts 
as were involved in those cases is not sufficient, in and of itself, with- 
out regard to and irrespective of other considérations, to defeat the 
vendor's right to spécifie performance. It is necessary, in addition, 
that the vendee shonld, before the vendor has put himself in position 
to comply with his contract and to demand performance on the part 
of the vendee, to notify the vendor of the fact that he will not accept 
the property if procured. If the vendor obtains the property, and 
places himself in such position before receipt of such notice, he is en- 
titled to spécifie performance, notwithstanding the original nonmutu- 
ality. 

In regard to the case of Norris v. Fox, it is still further to be noted 
that certain authorities, which may be considered to be in Une with 
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it, do not lày stress upon the original inequality between the vendor 
and vendee in the particular in question, as the grotmd of the ruie 
which they lay down, but upon the spéculative character of the vendor's 
contràct. 

In the case of Townshend v. Goodfellow (Minn.) 41 N. W. 1056, 
3 L. R. A. 739, 12 Am. St. Rep. 736, Vanderburgh, j., said: 

"The défendants eontend that the court ought not to enforee the contràct 
In favor of the plaintlff vendor, because It appears that at the tlme the con- 
tràct was niade he had no tltle to the promises, and that equlty will not 
actlvely Interfère to ald a party who makes a contràct to sell lands of which 
he Is not the owner." 

The rule as insisted on by the défendants is only applicable where 
a party has no interest in the lands which he agrées to convey, but 
volunteers to enter into a contràct as a mère venture. Such a trans- 
action will not be sanctioned by a court of equity, because it is a mère 
spéculation, and one who spéculâtes upon that which he has no con- 
tràct, or the means of acquiring it, is not a bona fide contractor. 
Bisp. Eq. p. 437, says: 

"But thls doctrine wUl not be carrled to the extent of holding that a vendor 
Is entitled to spécifie performance If he had no tltle at the date of the con- 
tràct, although he may, hâve subsequently acqulred one; for one who spécu- 
lâtes upon that which Is not wlthln hls control Is not a bona flde contractor, 
and there îs no mutuailty between the parties." 

Eaton, Eq. p. 548, says : 

"But If the vendor had no tltle at the tlme the contràct was executed, 
equity will not interfère to compel spécifie performance of the contràct, e\'en 
if the vendor subsequently acqulres a tltle. Such a transaction is spéculative, 
and the vendor is not a bona flde contractor." 

But whatever may be the extent of the rule in such cases, — ^whether 
the vendor in no contingency will be entitled to spécifie performance, 
or will be entitled to it if he obtains the property before time of per- 
formance, and notification from the vendee that he claims the right 
to be ofif from the contràct, and whatever may be the foundation of 
the rule, the original nonmutuality of the contràct, or its spéculative 
character, it is certain that the rule has application only to cases where 
the vendor is without that which he agreed to convey or any interest in 
it. It has no application to a case where the vendor has title to some 
extent, but it is defective or incumbered in some particular. This is 
recognized in the opinion rendered by the suprême court of Minnesota, 
and by the text-writers from which we hâve just quoted ; and, in im- 
médiate connection with that which we hâve quoted, Vanderburgh, J., 
continues the above statement of the law as foUows : 

"But the gênerai rule is that, where a contràct Is entered Into In gOod 
faith, It Is not necessary that the vendor be actually in the situation to perform 
It at the tlme it Is entered into, provided he be able at the proper tlme to 
place himself In that situation. Imperfections In the tltle when the contràct 
la made will form no ground of objection thereto, if removed before the time 
of completlng the purchase." 

Bispham précèdes the above statement quoted from him by this; 

"It may be added hère that It has been decided that a court of equlty 
wlU decree spécifie performance If the vendor is able to make a good tltle 
ut any time before final decree." 
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Eaton précèdes that quoted from him by this : 

"And a court of equlty wlll compel a purchaser to complète hls contract 
for the purchase of lands If the vendor Is able to make good the tltle at 
any tlme before the final decree of the court la pronounced, and the vendor 
wlll be permltted to remedy the defects In the title If he can do so wlthln 
a reasonable tlme." 

Of course, thèse authorities, in laying down this proposition of law, 
assume that it is only applicable where time is not of the essence of the 
contract. And they go to the extent of enforcing spécifie perforni'- 
ance, even though the nonmutuality exists at the time suit is brought, 
and hold that it may be çured at any time before défense. Support 
of it may be found in the foUowing décisions of the suprême court of 
the United States, to wit : Hepburn v. Auld, s Cranch, 262, 3 L. Ed. 
96 ; Hepburn v. Dunlop, i Wheat. 179, 4 L. Ed. 65 ; Watts v. Waddle, 
6 Pet. 402, 8 L. Ed. 437. It has also found récognition in the foUow- 
ing récent décisions of the court of appeals of Kentucky, to wit: 
Logan V. Bull, 78 Ky. 607 ; Smith v. Cansler, 83 Ky. 371 ; Tapp v. 
Nock, 89 Ky. 414; 12 S. W. 713 ; Collins v. Park. o.-^ Kv. 6. 18 S. W. 
1013. 

Holt, J., in Smith v. Cansler, said: 

"Mutuallty of obligation Is, In gênerai, necessary to the valldlty of a 
contract; and It is a gênerai rule that. In order to be binding, It must be en- 
forceable by either party. If, however, one Is not invested wlth such a tltle 
as he undertakes by hls contract to make to a purchaser, yet If time be not 
of the essence of It, and he Is able to make tltle when the time for perform- 
ance arrives, and tenders the deed, then It will be enforced, although hls title 
•was defective at the date of the contract; and In such a case. If a rescission 
be asked by the other party, and the vendor is not able at the tlme of the 
institution of a suit for this purpose to comply with the contract, yet, If he 
can perfect the tltle wlthln a reasonable time, the court wlll afCord him an 
opportunlty to do so." 

Indeed, it has received well-nigh universal récognition by the courts 
and text-writers, and is involved in the proper practice as to puttihg 
title in issue and ascertaining it. That practice is thus referred to by 
Prof. Langdell in his Brief Survey of Equity Jurisdiction, i Harv. 
Law Rev. p. 36g : 

"The court takes upon itself the burden of ascertaining whether the vendor 
has such a title as the vendee Is bound to accept; and that, too, whether 
the vendor or the vendee be plaintifC in the suit. Thus, If the vendor be 
plalntlfC, he Is not requlred either to allège or prove that hls title Is good, 
nor Is the vendee requlred to allège or prove the contrary, but the pleadlngs 
and proofs assume the plaintifC Is able to make a good title; and, if the 
questions raised by the pleadinga and proofs be decided In the plaintiff's 
favor, a decree Is made that the contract be specifically performed, provided 
the plalntiff be able to make a good title, and that the cause be referred to a 
master, to report whether a good title can be made. So, though the vendee 
be the one who seeks spécifie performance, he Is not regarded as submitting 
to perform on his part, except upon condition that he can bave a good title; 
and, therefore. If a decree be made In hls favor, It must be In the same 
form as when the vendor Is plalntiff, unless the vendee déclare hlmself sat- 
Isfied wlth the vendor's title, and waive any référence to a master In regard 
to It. The resuit Is, therefore, a référence as to title Is an Incident to every 
spécifie performance In equlty of a contract for the purchase and sale of land, 
unless such référence be walved by the vendee." 

How far the case of Bronson v. Cahill is reconcilable with thèse 
authorities, it is not necessary to détermine. The authorities go even 
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further than this. They hold that in certain cases, though that >yhich 
is necessary to make that which is sold complète has not been ob- 
tained at ail, and the nonmutuality remains to the end, the vendor is 
entitled to spécifie performance. They are cases where that which is 
lacking is not material to the enjoyment of that which is not lacking, 
and compensation can be awarded for it. In the case of Foley v. 
Crow, 37 Md. 51, Alvey, J., said: 

"There Is no doubt that the vendee of an estate In an uriexedùted contract 
Is entitled to hâve that for which he contracts, before he can be compelled to 
part wlth the considération he agreed to pay, and that the ability of the 
vendor to convey should exist when hls duty by thç contract arises to convey, 
or at the tlme of a decree for a conveyance, vehere time is not of the essence 
of the contract. * « * But it does not necessarily follovf^ frôm this gênerai 
rule that there is no case of spécifie exécution at the Instance of the vendor 
unless he has ablUty to convey in strict and; exact compUance wlth the con- 
tract as to the quantlty or extent of the subject-rnatter sold. On the con- 
trary, notwithstanding the gênerai rule thus stated, there are many cases, 
owing to spécial circum stances, vyhere the vendor may obtain spécifie per- 
formance of the contract In equity, although he may not be able to convey 
to the vendee to the fuU extent bargalned for. And if In any case the con- 
tract be one that is fit and proper to be thus executed on the application of 
the vendor, It is clear the vendee can hâve no option to rescind it, in view of 
a court of equity, whatever may be hls rlght at law. In a case where the 
vendor Is unable, from aBy cause not Involving mala fldes on hls part, to 
convey each and every parcel of the land contracted to be sold, and It Is ap- 
parent that the part that cannot be conveyed is of small importance, or is 
immàterial to the purchaser's enjoyment of that which may be conveyed to 
him, there the vendor may Insist on performance, wlth compensation to the 
purchaser, or a proportlonate abatement from the agreed priée of what has 
not been pald. This cannot, however, be done where the part in référence to 
which the defect exista Is a considérable portion of the entlre subject-matter, 
or Is In Its nature material to the enjoyment of that part about which there 
is no defect. To this efïect the authorlties are abundant and décisive." 

Of course, spécifie performance will not be granted in such cases 
unless compensation can be made for what is not conveyed. But there 
is an absence of strict mutuality in them; it being considered in- 
équitable to deny spécifie performance where compensation can be had, 
and the part not conveyed is not essential to that which is. 

It is évident, therefore, that the case of Norris v. Fox is not ap- 
plicable to the case in hand, either in the point decided, or in the 
ground upon which it was so decided, even conceding that it was cor- 
rectly decided. This is not a case where complainant was absolutely 
without title to that which he agreed to sell to the défendant. So far 
as the défense at présent upon considération is concerned, it must be 
accepted that complainant has, and since the exécution of the con- 
tract has had, an absolute and unincumbered title to the distillery 
plant and personal pfoperty sold, which was the principal subject of 
the contract. The only particular in which he was lacking when the 
contract was made, as to the stock in, and résignations of the directors 
of, his assignor, the T. J. Megibben Company, and the nonmutuality 
in point of remedy existing at that time, was as to a matter entirely 
collatéral. This case, therefore, Js not the casç decided in Norris v. 
Fox. Nor is the ground upon which that case was decided, to wit, 
nonmutuality in matter of remedy , existing at the time when the con- 
tract was made, applicable to thîs case, because applied there. As 
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we hâve seen, though it may hâve been applicable to that case, it is 
not a principle of universal application. There are cases where it 
does not apply. 

The resuit, then, of our considération of the authorities cited by 
counsel for défendant in support of the position that complainant is 
not entitled to spécifie performance, because of nonmutuality in the 
particular stated, is to show that they do not uphold that position. 
And we are not aware of any that do. On the contrary, it seems to 
the court that the principle applied in the authorities cited, to the 
efïect that a court of equity will enforce spécifie performance when 
time is not of the essence of the contract, even though the vendor's 
title is defective when suit is brought, is against that position. Like- 
wise the gênerai rule applicable to suits for spécifie performance, as 
stated by Mr. Justice Field in the case of Willard v. Tayloe, supra, in 
thèse words: 

"In gênerai It may be said that the spécifie relief wUl be granted when 
It Is apparent, from a view of ail the circumstances of the particular case, 
that it wlll subserve the ends of justice, and that it will be withheld when, 
from a llke vlew, It appears that it wUl produce hardship or injustice to either 
of the parties." 

And also the rule which guides courts of equity in ail suits, as laid 
down in the following language of Mr. Justice Campbell in the case of 
Secombe v. Steele, 20 How. 106, 15 L. Ed. 833: 

"Courts of equity make a distinction In ail cases between that which is 
matter of substance and that which is matter of form; and, If it flnd that 
by inslstlng on form the substance wlll be defeated, it holds It Inéquitable to 
allow a person to Inslst on such form, and tbereby defeat the substance." 

To hold that the mère want of mutuality existing at the time the 
contract was made, in matter of remedy, as to something that was en- 
tirely collatéral to the main subject of the contract, and not of very 
great value to the défendant, is to defeat complainant's right to 
spécifie performance of the contract, would, in view of ail the circum- 
stances of this case, be to adhère to the matter of form, and lose sight 
of matter of substance. Counsel for défendant suggests that it will 
be a great hardship to défendant, after the lapse of nearly three years 
without opération of the distillery, and probable conséquent détériora- 
tion of the property and dépréciation in value, to hâve to take the 
property and pay for it. That may be true, but it is a matter of de- 
fendant's own bringing about. On the other hand, it will be a hardship 
to complainant to hâve to keep the property under such circumstances, 
and hunt up another purchaser, when the présent condition of things 
was brought about through no instrumentahty of his. If any one is 
to suffer for the delay, it should be that party who is responsible for it. 

For thèse reasons given, the court does not think that défendant 
has made good any of its défenses, but that complainant is entitled to 
a decree. 
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WESTERN TTNION TEL. C». T. PBNNSYT.VANIA R, 00. (two casa^. 

(Circuit Ciourt; W. D. Pennsylvanla. January 16, 1903.) 

Nos. 3. 18. 

1. Bminent Domaiw— Reapfropbiation op Part of Bailboad Right of 
Watt. 

The question of the future needs et a rallroa4 in fuIflUlng its char- 
tered purpose and performlng Its public duty as a common carrier Is one 
•whlch sliould be glren full considération by a court before It undertakes 
to deprive the rallroad company of any part of Its rlght of way in con- 
demnation proceedlngs Instltuted by anotlier corporation. 

8. Same— pRocEBDiNGs BY Telbgraph Compant. 

A- telegraph company, ■whlch for a term of years has maintained its 
Unes on the rlght of way of a rallroad under a contract by whlch it pald 
rental, and expressly cpTenanted to remove its Unes and surrender pos- 
session at the end of the term, acqulred no rights or equlties by reason 
of Its tenancy ■whlch give support to a subséquent pétition seeklng to 
condemn the demlsed premlses under the power of eminent domain. 

8. Tbleghaph C0MPANIB8--C0NTKACT FOR RiGHT op Wat— Validitt. 

The provision of the constitution of Pennsylvanla (article 16, ! 12) that 
"no telegraph company shall * • * acqulre, by purchase or other- 
wlse, any other competlng Une of telegraph," has no application to a 
contract bet'ween a telegraph and a rallroad company by which the la'tter 
is to supply the telegraph company wlth pôle faciUtles for its wires on 
the rallroad right of 'way, the Intention being to substltute the Unes of 
snch Company for those of another company whose lease -wlth the rall- 
road company had explred. 

4. Samk— R16HT op Bminbnt Domain— Pbdbbai. Statuts. 

Act July 24, 1866, embodied in substance in Eev. St. §§ 5263, 5264 [U. 
S. Coinp. St. 1901, pp. 3579, 3580], -whlch authorlzes any telegraph com- 
pany to construct, malntain, and operate Its Unes over any portion of the 
public domain, and over and along any milltary or post road of the 
United States, confers an Interstate franchise, but does not confer upon 
telegraph companies the rlght to exercise the power of eminent domain 
to condemn rlght of way over prlvate property. 

6. Same— Construction op Chabtbr— Implied Powers. 

When the express powers conferred upon a telegraph company by Its 
charter,, granted by a législative act, are sufflcient to efCect the charter 
object, no power can be Implied therefrom to condemn for the use of the 
company property already actually held and used for another pubUc use. 
By the gênerai rule, -whlch is also established by décision as the rule 
in Pennsylvanla, property devoted to one public use cannot be taken for 
another -without législative authority expressed in clear terms or by nec- 
essary Implication. 

«. Same— Pknnstlvania Statutb. 

Act Pti. March 24, 184Ô, charterlng the Atlantic & Ohlo Telegraph 
Company^ and authorizing It to construct and malntain telegraph Unes 
by oné or more routes between the cities of Philadelphia and Pitts- 
burg and Intermediate places^ ànd "to erect and construct works, édifices, 
fixtures, and structures along and across any of the roads, highways, 
fitreets, and waters wlthin the state, the said ■works to be so placed as 
not to Interfère -wlth the common use of said roads, highways, streets, 
and -waters," was a grant of right of -way along and over such roads, 
etc., whlch, under the Pennsylvanla décisions, are the property of the 
State; but dld not confer upon the corporation, either expressly or by 
Implication, the rlght to appropriate, by the exercise of the power of 
eminent domain, right of -way for its Une over the right of way of a 
rallroad. 
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7. Samk— OccuPANCT OF EiGHT OF Wat undbb Leasb— Bstofpel to DEmr 

Landlord's Title. 

A telegraph company, whleh for more than 20 years bas occupled and 
used by its Unes a part of the right of way of a railroad under a lease, 
and durlng such time bas paid rental montbly, so long as It continues 
such occupaney Is estopped by the relation of landlord and tenant to 
deny the tltle of the railroad company, or Its right to re-enter and take 
possession of the ground so occupied after the lease bas been terminated 
In accordance witb Its terms, on the ground that when the lease was 
made the telegraph company was already In possession under the right 
of a third party, paramount to that of the railroad company, which It 
had no power to release. 

8. Parties— CoRPOBATroNs—SniT to Détermine Rights under Contract. 

A telegraph company, which Is uslng ail the Unes, property, and fran- 
chises of another company under a lease terminable on notice at the will 
of either party, cannot maintain a suit in equity to détermine the rights 
of its iessor under a contract between It and a railroad company wlthout 
making such Iessor a party; nor is the ruie différent because complainant 
may own ail or a majorlty of the stock of Its Iessor. 

9. Preliminary Injunction— Protection of Titlb— Sufficienct of Alléga- 

tions. 

TJnder the rule that, where the right to an injunction dépends upon 
tltle, such title must be clearly shown, a court of equity will not grant 
a prelimlnary Injunction to restrain a railroad company from re-entering 
and taking possession of a portion of its right of way occupied by a 
telegraph line under a lease which has been terminated, on the ground 
that an absolute title to the télégraphie right of way was vested in a 
telegraph company by a contract made prlor to the lease, where it is 
Bhown by the plaintlff s biU that défendant has been in open possession 
of such télégraphie right of way, through Its tenant for more than 21 
years, which, under the law of the state, would give it tltle by adverse 
possession. 

10. Landlord and Tenant— Notice to Quit— Waiter. 

A valid notice termlnating a lease given by a landlord or tenant cannot 
be wlthdrawn except by consent of both parties which amounts to a 
new agreement and créâtes a new tenaney, and the acceptance of rent 
by a landlord after the glving of a notice to quit Is not In Itself a waiver 
of such notice, but Is merely évidence to be consldered with ail the other 
facts of the case. 

11. Bame — Evidence Oonsidered. 

Pursuant to the action of itp board of dlrectors, a railroad company 
served notice on the telegrapn company of the terminatlon of a lease 
under which the latter company had maintained its Unes on the right 
of way of the railroad. By the terms of the lease the telegraph com- 
pany had six months after the notice wlthin which to remove Its pôles 
and wlres, and during such time the payment of rent by such company 
and the payment by the railroad company for télégraphie service were 
mutually waived. After the notice, one or two montbly payments of 
rent were made in the usual course by the treasurer of the telegraph 
company, and accepted by the treasurer of the railroad company. The 
correspondence between the parties wlth respect to the terminatlon of 
the lease was carried on between the présidents of the two companiee, 
and continued for some months. It did not appear that either knew of 
the rent payments, but It did appear from the letters of the président of 
the railroad company that he was at ail tlmes standing on the notice to 
quit, and that such fact was recognlzed by the other company. Held, 
that the acceptance of such rent, and the failure to return It, — ^the tele- 
graph company in the meantlme having continued to operate Its Unes,— 
did not constitute a waiver on the part of the railroad company of the 
right to inslst on the terminatlon of the lease, which entltled the telegraph 
company to an injunction restraining it from re-enterIng and taking 
possession of the right of way at the expiration of the sis months. it 
not belng shown that its treasurer had any power to make such waiver, 
eTcn if such had been bis Intention. 
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Proceedîng at Law to Condemn Right of Way and Suit în Equity 
for Injunction. Heard together on pétition in the former case, and 
on motion in the latter for a preliminary injunction. 

A. M. Neeper, Rush Taggart, and Henry D. Estabrook, for plain- 
tifif. 

Patterson, Sterrett & Acheson and John G. Johnson, for défendant. 

BUFFINGTON, District Judge. This opinion concerns two cases 
brought in this court by the Western Union Telegraph Company 
against the Pennsylvania Railroad Company, — one, a pétition on the 
law side to condemn part of the railroad's right of way, and appro- 
priate it to telegraph purposes ; the other, a bill on the equity side, 
praying for an injunction to restrain the railroad from dispossessing 
the telegraph company during the pendency of said condemnation 
proceedings. Briefly summarized, the relations of the parties are as 
follows: The Atlantic & Ohio Telegraph Company is a corporation 
chartered by the state of Pennsylvania. On June 20, 1864, it en- 
tered into a contract with the Pennsylvania Railroad Company, where- 
by the latter granted permission to the telegraph company to place 
a telegraph line on the railroad's right of way. On April 15, 1864, 
the Atlantic & Ohio Telegraph Company had leased to the Western 
Union Telegraph Company, a corporation of the state of New York, 
ail its property for 10 years, the îease to be terminated after that time 
by either party on 6 months' notice. Thereafter the Western Union 
Telegraph Company operated the Atlantic & Ohio's telegraph Unes 
on the railroad right of way. On September 20, 1881, the Western 
Union Telegraph Company and the Pennsylvania Railroad Company 
entered into a new contract covering this telegraph line. This con- 
tract was for 26 years, at the end'of which time it could be terminated 
by the railroad on 6 months' notice. On May 15, 1902, the railroad 
gave the telegraph company notice of the , termination of the Iease, 
and to remove its lines ort December i, 1902. On November 26, 
1902, the Western Union Telegraph Company brought its pétition 
and bill in equity in thjs court à^ noted above. As the two are in- 
terrelated, we will dispose of the questions arising under each in one 
opinion, which may be considered as filed in each case. 

We fîrst take up the pétition. By it the Western Union Telegraph 
Company seeks to condemn and appropriate to its use for telegraph 
purposes a strip of ground located on the right of way of the Penn- 
sylvania Railroad from Pittsburg to Philadelphia, and upon numerous 
branches or Connecting side linés as well. The total appropriation 
thus sought, iiidicated by an accompanying map, covers upwards 
of 1,500 miles ot railroad right of way. The pétition prays that this 
court approve a tendered bond in the sumof $100,000, and order the 
same to be ftled "fdr thfe use and benefit of the Pennsylvania Railroad 
Company in jts ownbehialf, and a^ the owner, lessee, or operator of the 
railroads over whosé prôperties, the rights of way sought to be appro- 
priated by the Western Union Telegraph extend"; that proceedings 
be had to détermine the compensation to be paid ; that upon payment 
of said sum into court or to the railroad possession be adjudged of 
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said "use, rights, and interests" ; and that "the title to the said rights 
and interests, as against the défendant, thereby vest in the said West- 
ern Union Telegraph Company." An examination of the prayers 
of this pétition in connection with the resolutions of the Atlantic & 
Ohio Telegraph Company and those of the Western Union Telegraph 
Company, its lessee, and in pursuance of which resolutions this pro- 
ceeding is begun, shows that what is hère sought to be appropriated 
is the ownership of and title to a part of the ground constituting the 
gênerai right of way of the railroad company. It is true there is in 
the resolutions a clause stating that what is appropriated shall be 
"subject to such reasonable changes of location of said pôles, at the 
direction of said railroad company, from time to time hereafter, as 
may be necessary to prevent said telegraph line from interfering with 
the ordinary use and travel upon said railways." We find no stat- 
utory provision or limitation for a condemnation of land which sub- 
jects it to such shifting and transient ownership and occupation as 
above suggested. If the petitioner is entitled to condemn and ap- 
propriate, it would seem it is entitled to hâve and to hold what it 
acquires and pays for. But it is, in any view, clear that this clause, 
if enforceable, would only permit the railroad to shift upon, but never 
remove from, its right of way, the telegraph Unes of the appropriating 
company. If the railroad's future needs should demand the occupa- 
tion hereafter of the whole of its présent right of way for additional 
tracks, or if its own télégraphie necessities required it to duplicate on 
the north side the private telegraph Unes it now has on the south 
side of its right of way, it is évident that it could not exclude from 
such north side, or at ail events from its right of way generally, a 
telegraph company that had condemned and acquired what is hère 
sought. Whether, then, the land appropriated be a definite, fixed line, 
or a shifting strip, subject to relocation by the railroad, it is certain 
it is some part of the railroad's right of way, and that to such part 
the telegraph company could acquire exclusive, adverse ownership. 
Indeed, as we hâve seen, this is the object sought, viz., that "the title 
to said rights and interests, as against the défendant, thereby vest 
in the said Western Union Telegraph Company"; and that a fixed 
location is, in efïect, sought under this proceeding, is shown in the 
prayer of the bill in equity for a permanent injunction : "That, upon 
due payment of said compensation by your orator to the défendant, 
this court will order, adjudge, and decree that your orator is entitled 
to a perpétuai injunction against the défendant herein restraining it 
from in any manner interfering with the location, construction, main- 
tenance, and opération of your orator's said lines of telegraph upon 
the roadway or right of way of the said défendant." Under any view, 
as to the part so taken and occupied, even for the time being, by the 
petitioner's pôles, the railroad is excluded from the use thereof for 
its tracks, for its own telegraph lines, and for the lines of other tele- 
graph companies, whose tenancies might be highly remunerative and 
désirable, or whose facilities would substantially aid in the trans- 
action of the railroad's business. This question of the future needs 
of the railroad, its unhampered control and sole use of its right of way 
to enable it to fully perform its public duty of a common carrier, is 
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one of grave importance. A railroad's right of way îs the artery of 
its life; its acquisition. and. construction difïîcult and costly; the ex- 
tent to which it can be used for additional track room the limit of 
the railroad's development. In taking from it any part of such 
ground, due regard should, therefore, be had to its future needs. It 
was well said by Judge McKennan in a case in this court, later re- 
ferred to: 

"Bvery reasonable Intendment must be made In favor of the prlmary rights 
of the complainant [In thIs case, the case of a railroad seeking to prevent part 
of its rlght of way being reapproprlated]. * • • No actual encroachment 
upon thèse rights can be eanctloned or àllowed; and In measurlng their estent 
there mustbe a libéral considération of the future as well as the présent neces- 
slties of the complalnant, touching the use of the exlstlng teacks, the con- 
struction of additional ones, the convéntent storage of its freight at ail seasons, 
and the unembarrassed transaction of ail its freight business." 

We deem the question therein mentioned as to the future needs of 
a railroad in fulfiUing its chartered purpose such as should receive 
thoughtful regard and due considération before it is deprived of any 
part of its right of way. 

Now, whatever the scope of the appropriation sought, and how- 
ever the ownership thereof may be possibly qualified under the clause 
relating to relocation, it is clear that what is sought is an adverse, in 
invitum appropriation covering many hundred miles of railroad prop- 
erty, and that "the title to said rights and interests, as against the 
défendant, thereby vest in the said Western Union Telegraph Com- 
pany." Indeed, the absolute and, exclusive character of telegraph 
appropriation, with référence to a street, — and the same may be said, 
mutatis mutandis, to the occupation of a railroad, — ^is stated by the 
suprême court of the United States in City of St. Louis v. Western 
Union Tel. Co., 148 U. S. 92, 13 Sup. Ct. 485, 37 L. Ed. 380: 

"But the use made by the telegraph company is, in respect to so much of 
the space as It occupies with Its pôles, permanent and exclusive. It as 
efCectually and permanently disirossesses the gênerai public as if it had de- 
Btroyed that amount of ground. Whatever beneflt the public may receive In 
the way of transportatlons of messages, that space is, as far as respects Its 
actual use for purposes of a hlghway and Personal travel, whoUy lost to the 
public. By sufflclent multiplication of telegraph and téléphone companles the 
whole space of the hlghway might be occupied, and that whlch was designed 
for gênerai use for purposes of travel entirely approprlated to the separate 
use of companles for the transportatlon of messages," 

The présent question of the filmg and approval of the bond ten- 
dered is, on the surface, of seemingly small import, and might be re- 
garded as a formai preliminary step in a légal contest. In reality, un- 
der the Pennsylvania décisions, as applicable to the facts of this case, 
approval by the court of the bond vests in the appropriating com- 
pany as clear and perfect a title to the easement sought as though it 
had been bought and paid for. As was said in Appeal of Hofïman, 
118 Pa. 512, 12 Atl. 57: 

"The privilège of taking prlvate property for public use may, therefore, 
be constitutlonally exerclsed by those Invested therewlth in one of two ways, 
— «Ither by actual payment, or by glvlng security for the payment of compensa- 
tion to the owner of the property taken. For example. If a railroad company 
agrées with and pays to the landownèr for rlght of way, it thereby acqulres 
a clear right to the easement On the other hand, if the parties fall to agrée. 
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the same right may be acqulred by complying wlth the other constltutlonal 
alternative, viz., giving securlty for the payment of just compenBatlon In the 
manner prescrlbed by law. When the latter alternative Is resorted to, and 
suflaeient bond, wlth sureties approved by the court, has been given, the Com- 
pany acquires as clear and perfect right to the easement as If It had paid 
therefor In cash," 

The approval of this bond being, then, a decree which adjudges 
the right of the petitioner to take and the duty of the railroad to sur- 
render, and being, in substance, a compulsory judicial conveyance to 
the telegraph company of title to property which may prove indis- 
pensable to the future needs of the présent railroad owner, the duty — 
indeed, the obligation— resting upon a court to be well assured of its 
right so to do before taking such a far-reaching and irretrievable 
step is apparent. 

Now, the land hère sought to be appropriated is to be regarded in 
two différent relations,— one public, the other private; for, while it 
is private in ownership, it is public in use and duty. As constituting 
a part of a railroad right of way, it is by fédéral as well as state law 
and décision deemed a public highway, and as such dedicated or set 
apart to a public use. Const. of Pa. art. 17, § i, says, "AU railroads 
and canals shall be public highways, and ail railroad and canal com- 
panies shall be common carriers;" and by the act of congress of 
June 8, 1872 (17 Stat. 308, § 201), it is provided "that ail railways 
and parts of railways which are now or may hereafter be put in op- 
ération are hereby declared to be post roads." "The question," says 
the suprême court of the United States (Cherokee Nation v. Southern 
Kan. R. Ce, 135 U. S. 657, 10 Sup. Ct. 971, 34 L. Ed. 295, "is no 
longer an open one as to whether a railroad is a public highway estab- 
lished primarily for the convenience of the people, and to subserve pub- 
lic ends." But not only is a railroad made a public highway, but under 
the laws of Pennsylvania land of a railroad or other corporation, 
necessary to the full enjoyment and exercise of a public use, is, by 
virtue of being dedicated to such use, excepted from some of the 
liabilities incident to private property, in being exempt from levy and 
sale and incapable of corjKjrate aliénation, unless such power of 
aliénation is conferred by the state. This "exemption," as is said in 
Railroad Co. v. Colwell, 39 Pa. 339, 80 Am. Dec. 526, "rests on the 
public interests involvèd in the corporation. Though the corpora- 
tion, in respect to its capital, is private, yet it was created to accom- 
plish objects in which the public hâve a direct interest, and its author- 
ity to hold land was conferred that thèse objects might be worked 
out." Such limitation exists not by reason of corporate ownership 
(Twelfth St. Market Co. v. Philadelphia & R. T. R. Co., 142 Pa. 
580, 21 Atl. 902, 989), but because of the public right to the public 
use, which ordinarily cannot be gainsaid or withdrawn by the owner. 

But while the use to which such property is subjected is public, 
yet ownership thereof remains private. Thus Mr. Justice Grier, in 
Rundie v. Canal Ce, i Wall. Jr. 275, 21 Fed. Cas. p. 11 (No. 12,139) 
says: 

"In the popnlar meanlng of the term nearly every corporation is public, 
inasmuch as they are ail created for the public beneflt. Yet If the whole 
interest does not belong to the govemment, or If the corporation is not created 
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for the aflmlnlstratlon of polltlcal or municipal power, It Is a private corpora- 
tion. Thùs ail bank, bridgé, turnplke, rallroad, and canal companles are pri- 
Vàte coriJOrations. In thesé'and other simllar cases tbe uses may in a certain 
isense be called public, biit the corporations are private, as much go as If the 
franchises were vested In a single person. Dartmouth Collège v. Woodward, 
4 Wheat 669, 4 L. Ed. 629." 

Freem. Èx'ns, § 126a, says: 

"The property of certain quasi public corporations Is held by them for the 
purpose of private gain, and has, so far as Its ownershlp Is coneerned, ail the 
advantages of private property." 

Seeing, then, that what is hère souglit to be appropriated is not only 
private property, and of great value to its private owners, but that it 
is impressed with a fédéral obligation and public use as a fédéral post 
road, and with a state one as a highway and a common carrier, it is 
évident that the right of.the petitioner to devest private ownership 
and divert pubUc use must be clear and free frora uncertainty. Such 
right the petitioner claims to hâve by virtue of a power of eminent 
domain in it vested, first by the act of congress of July 24, 1866, and, 
secondly, by the constitution and statutes of Pennsylvania. Whether 
such powers and rights are so vested constitutes the underlying ques- 
tion of this case; but, before consideritîg it, we deem it proper, so 
far as concems the pétition to condemn, to refer to and dispose of 
some other phases of this controversy. 

At the argument it was contended on behalf of the railroad, inter 
alla, that such right of eminent domain as a telegraph company 
could exercise in Pennsylvania was confined to corporations chartered 
by that state; that whatever right was exercised in the présent case 
could be exercisable only by the Atlantic & Ohio Telegraph Company, 
a Pennsylvania corporation, the lessor of the Western Union Tele- 
graph Company ; that the forrrier company was a necessary but non- 
joined party in the pétition, and that, if made a party therein, the 
jurisdiction of this court would be ousted ; that the Pennsylvania Rail- 
road Company, having its principal office and being located in the 
Eastern district of Pennsylvania, could not be sued in this case in the 
Western district; that the présent application to file and approve the 
bond was not a suit or action of law of which this court has jurisdic- 
tion; and that the right of eminent domain could only be exercised 
after a bond; had been fîled and approved in the state court in accord- 
ance with the Pennsylvania statutes. It is obviousj however, that, 
mnless.the right of eminent domain is vested in the petitioner, it will 
not be necessary to pass upon thèse and other questions involved. 
We will, therefore, for présent purposes, assume, without deciding, 
that ail thèse questions are with the petitioning company, and address 
ourselves to those of alleged fédéral and state rights of eminent do- 
main. 

It is also proper to hère remark that this proceeding to condemn 
is in no wise affected by the past or présent relations between the 
, 'Western Union Telegraph Company and the Pennsylvania Railroad 
Company. By the contract of September 20, 1881, noted above, 
the Pennsylvania Railroad Company granted to the Western Union 
Telegraph Company the "right to place, maintain, and use upon 
the line ôf the right of way of the Pennsylvania Railroad and of the 
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railroads owned, operated, or leased by it, * * * .a single line of 
telegraph pôles, * * * vvith the privilège of erecting and main- 
taining thereon such number of wires as the telegraph company may 
from time to time elect, said line to be located and placed under 
the direction of the gênerai manager of the railroad company." It 
provided for the payment of an annual rental by the telegraph com- 
pany. It was "to continue in force for and during the term of 
twenty years" from its date; that the telegraph company should, "at 
the termination of this contract, or at any time thereafter, upon re- 
ceiving written notice from the railroad company, remove within six 
months from the receipt of said notice ail of its pôles and wires, and, 
if not so removed, the railroad company may remove them at the 
expense of the telegraph company." It also provided that "any ease- 
ment or right of way heretofore acquired by the telegraph company 
upon ^ny of the roads embraced in this agreement, either directly 
by contract or by assignment of contracts or agreements made by 
other companies with the railroad company, or with any of the com- 
panies whose roads or property are embraced in the schedule hereto 
attached, is hereby relinquished and abandoned, and the rights and 
easements of the telegraph company upon the right of way of said 
railway company shall be such only as are granted by this agree- 
ment, and shall cease with its termination." 

Now, whatever may hâve been the prior rights of the Western 
Union Company, which, as noted above, it expressly surrendered, 
it is clear its possession of the railroad property when this pétition 
was lîled, was under the contract of September 20, 1881. That con- 
tract created a rental relation. As stated in City of St. Louis v. West- 
ern Union Tel. Co., supra, it was "in the nature of a charge for 
the use of the property; * * * that which may properly be 
called 'rental.' " Having entered into the contract of tenancy, and 
its possession of the locus in quo being under an expressed covenant 
and an implied obligation to surrender at the termination of the ten- 
ancy, it is clear, as shown later in this opinion, that the tenant can 
avail itself of no pre-existing adverse rights to defeat the owner's 
dominant title. Nor can any rights enjoyed by the tenant under 
the lease and pursuant thereto be made a ground for denying the 
landlord the implied and covenanted right to hâve possession yielded, 
and his dominant estate restored. In view, therefore, of the tenancy 
of the Western Union Telegraph Company under this contract, of 
the well-recognized légal duty and "implied obligation on the part 
of the tenant to redeliver the possession of the demised premises to 
his landlord upon the expiration of his term," (18 Am. & Eng. Enc. 
Law [2d Ed.] p. 403), and of the express provisions for surrender, the 
pétition of the tenant, the Western Union Telegraph Company, to ap- 
propriate by eminent domain the property of its railroad landlord, 
should be treated as one wholly independent of the question of ten- 
ancy. If it be vested with the right of eminent domain, that right is 
neither dépendent upon, increased by, nor detracted from by its ten- 
ancy. In other words, while the right of the telegraph company 
to begin, during the tenancy, a proceeding to condemn the demised 
premises, may, for présent purposes, be assumed, it is equally ob- 
120 F.— 24 
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viouk thàt suth proceeding must stand whoUy on the right to con- 
demin, and thât no rights or eqùities to such adverse proceedings 
cart be based on the servient contract relation of tenancy under 
which the petitioner is in possession. The right, therefore, of this 
petitioner to-appropriate by eminent domain will be considered pre- 
cisely as in the case of any third corporation vested with the peti- 
tioner's corporate rights, seeking Uke relief. It is obvions, also, the 
suggestion that some permanent right was vested in the Atlantic & 
Ohio Telegraph Company under the prior contract does not affect 
this pétition to condemn. The resolution of that company approv- 
ing the resolutions of the Western Union Telegraph Company to ap- 
propriate by condemnation this right of way is based upon the im- 
plied assumption of ownership by the railroad of the property so 
sought to be appropriated. It is a resolution to acquire by virtue of 
the public right of eminent domain; not to enforce or suggest any 
private right or claim. It is obvious, therefore, that the averment 
of possible right in the Atlantic & Ohio Telegraph Company has no 
pertinency to this pétition. 

Another preliminary matter should be referred to. The Pennsyl- 
vania Railroad Company, prior to the beginning of this proceeding, 
enter ed into a contract with the Postal Telegraph Cable Company, 
dated June 25, 1902, whereby the railroad in substance ■ agreed, in 
considération of certain rentals, to furnish that company with pôle 
facilities upon its rights of way for 15 year s, and permit the tele- 
graph company to use the same for its wires. Inasmuch as the 
private telegraph lines of the railroad now occupy the south side 
of its right of way, and to furnish the pôle facilities provided for in 
this contract the railroad intends to place pôles owned by itself on 
the north side, and occupy the location now used by the Western 
Union Telegraph Company, it is contended the contract in question 
violâtes article 16, § 12, of the constitution of Pennsylvania, which 
provides: "No telegraph company shall consoUdate with, or hold a 
controlling interest in, the stock or bonds of any other telegraph 
company owning a competing line or acquire, by purchase or other- 
wise, any other competing line of telegraph." This clause has no 
référence to this case. Certain it is, by this contract the Postal Tele- 
graph Cable Company did none of the acts thereby inhibited. It 
has not corisolidated with the petitioning company ; it has no proven 
controlling interest in its stock or bonds; nor has it acquired, by 
purchase or otherwise, any competing line. It further appears the 
railroad company notified the Western Union Telegraph Company 
to remove ail of its pôles, wires, and property from its right of way, 
so that neither directly nor indirectly is it proposed that the Postal 
Telegraph Cable Company shall,: in the fulfillment of this contract, 
"acquire, by purchase or otherwise, any other competing line of 
telegraph." Moreover; it is apparent that the validity or nonvalidity 
of such contract can in nowise aiïect the question whether prior 
legislatidn vests the right of eniinént domain in this petitioner. 

Turning, then, to the underlying question, let us ascertain what 
powers of eminent domain, state or fédéral, are vested in the petition- 
ing company. Eminent domain is one of the highest attributes of 
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sovereignty. By it the sovereign power, state or fédéral, is enabled 
to take private property and appropriate it to public use. But, sub- 
ject to this sovereign power, private ownership is absolute, and such 
absolute ownership is safeguarded by a twofold constitutional pro- 
tection, viz., it can only be taken away by due process of law, and 
then on payment of just compensation. Araendment 5 of the con- 
stitution of the United States provides : "No person shall * * * 
be deprived of Hfe, liberty or property, without due process of law; 
nor shall private property be taken for public use, without just com- 
pensation." It is aiso true that the sovereign state or nation can, 
by virtue of its superior dominion or eminent domain, reappro- 
priate to an additional or secondary public use property it has 
once set apart to public use; for it must be apparent that the 
sovereign power cannot, by dedicating property to one use, pre- 
dude itself from rededicating the same property to some other public 
need. To do so were to defeat the purpose. for which alone sover- 
eignty exists, — to promote the public good. "Salus populi est su- 
prema lex." It will, therefore, be apparent that the fédéral govern- 
ment, in promoting fédéral constitutional powers, and the state in its 
sphère, hâve the sovereign right to appropriate private property to 
public use, and to reappropriate property once set apart to public 
uses to other and additional ones. 

Now, as a telegraph Une is a recognized factor of commerce (Pensa- 
cola Tel. Co. V. Western Union Tel. Co., 96 U. S. i, 24 L. Ed. 
708), and therefore a public use, the right of the nation and state to 
exercise the power of eminent domain to appropriate property for 
telegraph purposes is clear. But while the right is undoubted, its 
enforcement aflfects the otherwise absolute right of private property, 
protected, as we hâve seen, by constitutional safeguards. The right 
to take, in invitum, the property of the subject, is the most absolute 
power of sovereignty, — ^the surrender of ownership, the abridgment 
of fundamental and constitutional right. It is manifest, therefore, 
that one who claims a delegated right to exercise this sovereign 
power must show a clear right, and that whatever is not expressly 
given, or ex necessitate implied, must be deemed withheld. And 
where not only private property, but public uses, are affected, the 
right to appropriate should be certain in that regard. Inhabitants of 
Springfîeld v. Connecticut R. R. Co., 4 Cush. 73; In re City of 
BufFalo, 68 N. Y. 171 ; In re Boston & A. R. Co., 53 N. Y. 577. 

Let us then inquire whether congress has delegated the power of 
eminent domain by the act of July 24, 1866. Section i of that act 
(14 Stat. 221), now embodied, though not in exact words, in sections 
5263 and 5264 of the Revised Statutes [U. S. Comp. St. 1901, pp. 
3579. 3580], enacts: 

"That any telegraph company now organlzed, or whlch may hereafter be 
organized under the laws of any state In this Union, shall hâve the right to 
construct, maintain and operate llnes of telegraph through and over any por- 
tion of the public domain of the tJnlted States, over and along any of the 
military or post roads of the United States whlch bave been or may here- 
after be declared such by act of congress, and over, under or across the 
.navigable streams or waters of the United States: provlded, that such Unes 
of telegraph shall be so constructed and maintalned as not to obstruct the 
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navigation of snch streams and waters, or Interfère wlth the ordlnary travel 
on suçji mllltary or post roads. And any of sald companies shall hâve the 
rlght to take and use from such public lands the necessary stone, timber and 
other materials for its posts, piers, stations and other needful uses In the con- 
struction, maintenance and opération of said Unes of telegraph, and may 
pre-empt and use such portion of the unoccupied public lands subject to pré- 
emption through which its sald Unes of telegraph may be located as may be 
necessary for its stations, not exceeding forty acres for each station; but 
such stations shall not be within fifteen miles of each other." 

The declared object of this act is "to aid in the construction of 
telegraph lines, and to secure to the government the use of the same 
for postal, military and other purposes." Thèse expressed purposes 
are fulfilled by the act even if the right of eminent domain is not dele- 
gated. The statute was passed at a time when transcontinental rail 
and telegraph lines through the public domain were in construction 
or contemplation. No spécial ground calling for législation so far 
as existing lines of railroad were concerned is shown to hâve then 
existed. Indeed, the record in this case shows that both prior thereto 
and since, railroad companies were contracting with telegraph com- 
panies in order to secure the installation of telegraphs along their 
lines as a help to railroad opération. Material property, and aid by 
the way of privilège, were given by the government in the right 
to "construct, maintain and operate lines of telegraph through and 
over any portion of the public domain, of the United States," and 
"over, under or across the navigable streams or waters of the United 
States"; in the free right to use necéksary stone, timber, or other 
materials from the public land, and to pre-empt 40 acres of land for 
each station. An Interstate franchise, free from state interférence, 
was conferred in the right "to construct, maintain and operate lines 
of telegraph * * * over and along any of the military or post 
roads of the United States, which may hâve been or may hereafter 
be declared such by act of congress." Pensacola Tel. Co. v. Western 
Union Tel. Co., supra. It will, therefore, be seen that in thèse 
substantial and valuable property and franchise rights the expressed 
purposes of the att were fulfilled, and there is no necessity to superadd 
the right of eminent domain. Such grant is not essential to the en- 
joyment of the franchise conferred. Moreover, since the constitu- 
tional inhibition to which référence has been made provides that "no 
person shall * * * be deprived of * * * property without 
due process of law, nor shall private property be taken for public 
use without Just compensation," thus coupling the right to take by 
"due process of law" with the tender of just compensation, it would 
seem that, if congress intended by this act to empower the taking of 
private property, it would hâve made provisions for ascertaining 
compensation. In the absence of any imperative demand for an 
implied grant of the right of eminent domain, the omission of pro- 
vision for compensation is an argumentative, if not, indeed, a cogent, 
reason for cohdudihg that no grant of the right to; take private prop- 
erty was contemplâted. Provision for compensation may imply power 
to take. Linton v. Bridge Co., i. Grant, Cas. 415. Absence thereof 
suggests no pOwer to take was intended. Chamberlain v. Cordage 
Co., 41 N. J. Eq. 43, 2 Atl. 775. Moreover, the express grant of 
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public, and the nonreference to private, property is pregnant proof 
that private property rights were not meant to be affected. Mention 
of the one was exclusion of the other. In Murphy v. Railway Co., 
II Ont. 582, it was held that St. 46 Vict. c. 64 (D), which empowered 
a railroad company "to own and hold land in any municipality 
through or in which the main line or any branch was carried, for the 
érection and maintenance thereon of stations, sidings, etc., as might 
be necessary for the purpose of the company," did not empower them 
to expropriate against the will of the owner. 

There being no express grant of the right of eminent domain in 
this act, it is clear there is no implied one. The grant, outside of féd- 
éral property, was, as we hâve seen, "to construct, maintain and oper- 
ate Unes of telegraph * * * over and along any of the military 
or post roads of the United States, which hâve been or may here- 
after be declared such by the act of congress." While it is true that 
a right to condemn may be impUed of necessity when the grant 
itself would be defeated uniess such power were implied, yet such 
necessity is one arising not from the act of the party seeking to 
avail himself of the right, but from the law itself. It is one pro- 
ceeding from the nature of things over which the party has no con- 
trol, and not from mère convenience or economy. Lewis, Em-. Dom. 
§ 240. Now, the conformation of a country in the way of défiles, 
rock formation, and streams might be such that two authorized 
roads — rail, highway or tumpike — ^would be physically required to 
use in common a sole permissible grade and location, or to be com- 
pelled to make an unreasonable détour. But grade is not a neces- 
sary factor in telegraph construction. There is no physical reason 
why a telegraph company cannot as well use for its line a strip of 
land along or within reasonable reach of a roadway or railroad as 
place them upon the perpendicular ground already appropriated by 
such road. Such being the case, it is manifest that an attempt by a 
telegraph company to use the entire length of a railroad for its Unes, 
as is hère sought to be done, is not based upon imperative neces- 
sity, without which its grant "to construct, maintain, and operate" 
would be defeated, but that such proposed location is a matter of 
economy and convenience. It is clear, therefore, that from the na- 
ture of things, no implied grant of a fédéral power of eminent do- 
main is essential to the enjoyment of the franchise conferred by this 
act. Indeed, the case of ■ Pensacola Tel. Co. v. Western Union Tel. 
Co., referred to above, notably illustrâtes the efficacy of the act to 
secure to a telegraph company, even against hostile législation, full 
enjoyment of the right to operate its lines "over and along any of 
the military or post roads of the United States," without délégation 
of the right of eminent domain. 

Out of déférence to the earnest argument of counsel representing 
the telegraph company, who contend the construction of the act of 
1866 in that regard is anopen one, we hâve discussed it as such, 
and indicated our independent views. But, as we read the déci- 
sions, we think the question has been settled by the suprême court 
of the United States. This statute first came before that tribunal 
in Pensacola Tel. Co. v. Western Union Tel. Co., supra. An ex- 
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amination of that case shows that îts construction was there în- 
volved, The; appellant, in the argument of counsel, contended the 
statute simply conferred on telegraph companies "a right of way 
over the public domain"; that it extended "only to such military 
and post roads as are upon the public domain"; and therefore had 
no application to the case in hand, — that of a telegraph line con- 
structed on a railroad not on the public domain. The court, how- 
ever, held the act extended to military and post roads generally, 
in addition to those on the public domain, but that no attempt was 
made thereby to confer rights to private property. In defining 
what the law did provide and mean, the court, to meet criticism of 
it, stated what it did not provide. It showed it extended to ail military 
and post roads of the United States, and therefore to the railroad 
on which.the telegraph in controversy was located, but that it did 
not afifect private property. It was there said by Chief Justice Waite : 

"No question arises as to the authorlty of congress to provide for the ap- 
propriation of private property to the uses of the telegraph, for no such at- 
tempt has been made. The use of public property alone Is granted. If pri- 
vate property is acqulred, it must, so far as the présent législation Is con- 
cerned, be obtalned by private arrangement i/rith Its owner. No compulsory 
proceedings are authorized. State sovereignty under the constitution Is not 
Interfered wlth. Only national privilèges are granted." 

In the case of Western Union Tel. Co. v. Ann Arbor R. Co., 178 
U. S. 243, 20 Sup. Ct. 867, 44 L. Ed. 1052, the construction placed 
upon the statute in the Pensacola Case was restated and approved. 
The right of the telegraph company in the Ann Arbor Case to a re- 
view by the suprême court was in question, and such right depended 
on the existence of a fédéral question. In the complaint in the state 
court, where the case was originally brought, the allégation of the 
bill was that the telegraph company had accepted the provisions of 
the act in question, and that, independent of the contract made with 
the railroad, it had "a right to maintain its telegraph line on what 
was formerly said Frankford & Southeastern Railroad under the pro- 
visions of the statute of the United States." If this allégation of a 
property right independent of the contract, and based on the provi- 
sions of the act of 1866, did not, as the court said, "really and sub- 
stantially involve a dispute or controversy as to the efifect and con- 
struction of the constitution or laws of the United States, upon the 
détermination of which the resuit dépends," then it was "not a suit 
arising under the constitution or laws," and the judgment of the 
State court was not reviewable by the suprême court. It was ac- 
cordingly held that the cause of action was one based on contract, 
and that the construction of the act of 1866 was not involved, and the 
judgment not reviewable. As we read the décision, one reason why 
the complaint could not be regarded as raising a fédéral question 
was that the, court would not, in view of its construction of the stat- 
ute in the Pensacola Case, permit it to be asserted as a ground 
of fédéral jurisdiction. In that regard, the court, speaking by Chief 
Justice Fuller, said: 

"It has long beeû settled that that statute did not confer on telegraph 
companies the right to enter on private property without the consent of the 
owner, and erect the necessary structures for thelr business; 'but It does 
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provJde that whenever the consent of the owner Is obtained, no state législa- 
tion shall prevent the occupation of post roads for telegraph purposes by su<ai 
corporations as are willlng to avall themselyes of the privilèges.' Pensacola 
Tel. Co. V. Western Union Tel. Co., 96 U. S. 1, 24 U Ed. 708. * • • As 
we hâve said, It was not asserted In argument that the telegraph company 
had the right, Independently of the contract, to maintain Its Une on the rail- 
road company's property; and, In view of the settled construction of the 
Btatnte, we could not permit sucb a construction to be raised as a basis of 
Jurisdiction." 

If the construction thus given this statute is the suprême law of 
the land, and binding upon ail inferior tribunals, as it unquestionably 
is, we must hold, as we do, that the act of i866 does "not confer on 
telegraph companies the right to enter on private property without 
the consent of the owner, and erect the necessary structures for their 
business," and no such fédéral right of eminent domain as this par- 
ticular petitioner claims is vested in it thereby. 

We next inquire whether a right of appropriation is vested in the 
Atlantic & Ohio Telegraph Company, the lessor of the Western 
Union Telegraph Company, by the constitution and statutes of Penn- 
sylvania. As stated above, we hâve assumed for présent purposes 
that any right of eminent domain possessed by the Atlantic & Ohio 
Telegraph Company is vested in the Western Union Telegraph Com- 
pany. What, then, are the terms of the statutory and constitutional 
grant to the former company, and what is the construction given such 
grants by thé suprême court of Pennsylvania ? Is the Atlantic & 
Ohio Telegraph Company authorized to appropriate land already 
appropriated for the use as a railroad right of way? The Pennsyl- 
vania act of March 24, 1849, incorporating that company, constitutes 
it a body corporate "for the purpose of making, using and main- 
taining telegraph Unes and communication by one or more routes 
between the cities of Philadelphia and Pittsburg and intermediate 
places." By certain other législation, not necessary to hère specify, 
it was empowered "to purchase, make, use and maintain any Connect- 
ing or side lines." It should be noted în passing that the route be- 
tween Philadelphia and Pittsburg, the termini of the charter, covers 
some 350 miles of the total right of way sought to be appropriated. 
Section 5 of the charter pirovides ; 

"That It shall and may be lawful for the sald corporation hereby created, 
to erect and construct works, édifices, flxtures ànd structures along and across 
any of the roads, highways, streets and waters withln this state; the said 
works to be so placed as not to Interfère with the common use of such roads, 
highways, streets and waters." 

It further provides that : 

"The sald corporation and ail other persons by them anthorlzed, appolnted 
or employed, shall hâve power and authority to enter into and upon, hold, 
occupy and enjoy any land for the purpose of locatlng and constructing the 
sald telegraph lines, and using, repalrlng, malntaining and enjoying the same, 
upon which the same may be located, or whlch may be necessary or con- 
venlent for the location of the same." 

Now, this section, it will be observed, consists of two parts. The 
first màkes it lawful for the corporation to construct "along and 
across any of the roads, highways, streets and waters within this 
state"; the second confers power and authority "to enter into and 
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upon, hold, ocçupy and enjoy any land for the purpose «of locatîng 
and constructing the said telegraph lines, and using, repairing, main- 
taining and enjoying the same, upon which the same may be located, 
or which may be neceSsary or convenient for the location of the 
same." Several things are clear in the construction of this early stat- 
ute, for it was passed in the early stage of both railroad and tele- 
graph development. As the act contemplated the construction of 
one or more routes between the cities of Philadelphia and Pittsburg, 
there was no implication that any one route was essential to the 
enjoyment of the franchise to construct. Not only is no mention 
made of a railroad or railway in the act, but it was not until a later 
period that thèse charter termini were connected by rail. But when 
the charter was granted, the two cities named were connected by 
Systems of public roads or highways. It is obvious, therefore, that 
in the grant of a corporate franchise to construct one or more 
routes the législature did not contemplate the then use of railroads, 
for there was then no such Connecting railroad Une, but provided 
other means by which one or more routes could be secured across 
the State and fully enjoyed. Thèse means consisted in the free grant — 
for no provision was made for compensation therefor — "along and 
across any of the roads, highways, streets and waters within this 
State," and the other in the power "to enter into and upon, hold, 
occupy and enjoy any land for the purposes," etc., makjng compensa- 
tion, of course, to the owner. It will thus be seen that the pur- 
pose of the grant could be fulfiUçd without embracing railroads. 
They are not mentioned, and very probably were not at that early 
date meant to be included in the generic terms "roads, highways 
and streets." At that time no législation in Pennsylvania defîned them 
as highways, and the context showis that the roads, highways, and 
streets contemplated were such as were open to common use, — i. e., 
the public property, — for it was enacted that the telegraph was to be 
placed so as "not to interfère with the common use of such roads, 
highways, streets, and waters." Evidently this language referred 
to public property of a kind the public had a common right to use. 
While a railroad is a public highway in the sensé it is a common 
carrier and has a public use to fulfill, yet it never becomes a public 
highway in the sensé it is subject to cpmmon use. It is public in the 
common duty it owes the public, but private in opération and use 
to fulfill such duty. The authorities are clear that the public cannot 
make common use of it as a public passageway, and that one doing 
so subjects himself to the liability of a trespasser. Philadelphia & 
R. R. Co. V. Hummell, 44 Pa. 378, 84 Am. Dec. 457. The most that 
can be said of this charter is that it leaves it a debatable question 
whether it extehds to railroads. We hâve seen it does not by express 
words. We hâve seen it expressly grants the privilège of entering 
upon certain property already subjected to a public use, and its 
mention of spécifie kinds of such public use as rights of way upon 
which the telegraph company mig];it enter implies noninclusion of 
property in other and différent Iqnds of public use. We hâve seen 
that the use of a railroad was not essential to the enjoyment of the 
franchise, and that express provision was made for its enjoyment in 
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other ways. It would seem, therefore, that neither in express terms 
nor by imperative implication to fulfill the charter object is the 
right to enter upon a railroad given by this charter; and that a 
power to appropriate railroad property was not essential to the fran- 
chise to construct a telegraph line between Philadelphia and Pitts- 
burg is evidenced by the charter. Indeed, that irfttrument itself 
shows that prior to its grant, and therefore without its aid, or the 
exercise of the power of eminent domain, there was (vide section 2 
of the charter) a "telegraph line now in use between the cities of 
Philadelphia and Pittsburg, * * * [which] shall be taken and 
considered to be the capital of said corporation." The claim for 
an implied power is met by the fact that the expressed power is suf- 
ficient to effect the charter object. "The implication does not arise 
if the powers expressly conferred can, by reasonable intendment, be 
exercised without the appropriation of property already actually 
held and used for another public use." In re Boston & A. R. Co., 
supra ; Inhabitants of Springfield v. Connecticut R. R. Co., supra. 

The gênerai principles and rules of construction applicable to such 
charters are fairly stated in 10 Am. & Eng. Enc. Law (2d Ed.) p. 1054, 
as follows : 

"Slnce the exercise of the powers of eminent domain— the taking of a mau's 
property without his consent— is against common right, it cannot generally 
be Implied from a grant of authority to construct a publie work. In order 
for a corporation to exercise the power, the right must be granted by express 
terms or by necessary implication. Therefore ail acts relating to the taking 
of private property are to be strictly construed, and not extended by impli- 
cation. * * * But In some cases it bas been said that, if the implication 
in favor of the Intended exercise of the power is very strong,— for example, 
that the grant Itself would be defeated If the company were not allowed to 
condemn,— the right to condemn may be exercised, on the theory that an 
Implied right bas been granted." 

This statement is in accord with the fédéral view. Charles River 
Bridge Co. v. Warren Bridge Co., 11 Pet. 425, 9 L. Ed. 773, 938, 
and with the Pennsylvania décisions. Thus, in the Appeal of Penn- 
sylvania R. Co., 93 Pa. 159, where that company sought to take the 
property of a street railway, the suprême court, in an able opinion 
by Chief Justice Gordon, announced the rule, which has since been 
followed, where a corporation seeks to construe a corporate grant so 
as to interfère with a previous grant of the same kind. It was there 
said that the plea of necessity "must be tested by the rule, now of 
universal acceptation, that ail acts of incorporation, and acts extending 
corporate privilèges, are to be construed most strongly against the 
companies setting them up, and that whatever is not unequivocally 
granted must be taken as withheld. This rule is to be held in ail 
its rigor where the attempt is so to construe a corporate grant as 
to interfère with a previous grant of the same kind." In the later 
case of Appeal of Grofif, 128 Pa. 632, 18 Atl. 431, the same doctrine 
was reannounced by that court in an opinion by Mr. Justice Mitchell, 
wherein he said: 

"It has been settled, slnce the cases of In re Plan of Thlrd Division of 
Dist. of Kensington. 2 lîawle, 445, and In re Philadelphia & T. R. Ce, fi 
Whart. 25, 36 Am. Dec. 202, that property devoted to public uses, including 
franchises, is subject to eminent domain, and may be taken for other public 
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uses; but It is equally settled that It cannot be so taken wlthout législative 
authorlty erpressed In clear terms, or by necessary Implication, • ♦ * lu 
the long llne of décisions from Stormfeltz v. Turnpike Oo., 13 Pa. 555, down 
to Appeal of Plttsburg Junctlon E. Co., 122 Pa. 511, 6 AtL 564, Am. St. 
Rep. 128, the ruie Itself bas never been questloned. * • » The Imperatlve 
and Inévitable nature of the implication réquislte bas been laid down in ail 
our cases, and nowhere more strongly than In some of the most récent and 
carefully considerea. See Appeal of Plttsburg Junctlon R. Co., 122 Pa. 511, 
6 Atl. 564, 9 Am. St Rep. 128; Appeal of Pennsylvania B. Ck)., 93 Pa. 150; 
Appeal of Pennsylvania R. Co., 115 Pa. 517, 5 Atl. 8T2; Stormfeltz v. Turn- 
pike Co., 13 Pa. 555; Cake v. Railroad Oo., 87 Pa. 307; Appeal of Tyrone 
School Dlst, 22 Wkly. Notes Cfes. 513." 

In Appeal of Pittsburg Junction R. Co., 122 Pa. 526, 6 Atl. 564, 
9 Am. St. Rep. 128, the right of one railroad to extend its line through 
a yard of another arose. Such taking was there enjoined, the coyrt 
citing and relying upon the opinion of Judge McKennan in this court 
in the case of Lake Shore & M. S. R. Co. v. New York, C. & St. 
L. Ry. Co. (C. C.) 8 Fed. 858, that "every reasonable intendment must 
be taken in favor of the primary right of the complainant. At the 
points of the alleged conflict no actual encroachment upon their 
rights can be sanctioned or allowed; and in measuring their extent 
there must be a libéral considération of the future, as well as the 
existing necessities of the complainant, touching the use of the exist- 
ing tracks, the construction of additional ones, the convenient storage 
of its freight at ail seasons, and the unembarrassed transaction of its 
freight business," — and restating the law as declared in the Appeal 
of Pennsylvania R. Co., 93 Pa. 159, which we hâve cited above. The 
cases of Appeal of Sharon R. Co., 122 Pa. 533, 17 Atl, 234, 9 Am. 
St, Rep. 133, and Twelfth St. Market Co. v. Philadelphia & R. T. 
R. Co., 142 Pa. 581, 21 Atl. 902, 989, are to the same efïect. 

Such being the limitations placed by the Pennsylvania décisions up- 
on appropriating railroads, we see no reason forbidding, and every 
reason suggesting, the same limitations should be enforced in the 
case of telegraph compEuiies. In railroad location, as we hâve noted 
above, grade is an essential factor; in telegraph construction it is 
at most a mère convenience. In railroad construction, the narrow- 
ness of défiles, the opening of gorges, the location of streams, the 
gênerai topography of the country, or the lack of curve space may, 
under certain circumstances, render it imperatively necessary that a 
second road should entrench upon a primary location. None of thèse 
factors ordinarily create imperative necessity in the case of telegraph 
lines. With them grades may be ignored, gorges avoided, hills or 
mountains crossed. In other words, there is no necessity, in the 
nature of things, that ordinarily requires a telegraph line to be placed 
on a railroad right of way. Its location there is obviously a matter 
of convenience and economy. Indeed, an examination of the péti- 
tion in this case shows that no allégation is made, and it is quite ap- 
parent from the nature of things none could be made, that there is 
any imperative necessity for the location by the telegraph company 
of its pôles on the railroad right of way, While the pétition avers 
the patent fact that "it is necessary for continued maintenance and 
opération of its said lines of telegraph" that it should hâve the right 
to use and maintain pôles along the right of way, yet it does not, 



WESTERN UNION TEL. Ca V. PBNNSYLVANIA R. CO. 379 

and of course could not, aver that such occupation is necessary to 
the enjoyment of its franchise. Under the laws of Pennsylvania, 
public roads, being the property of the state, are subject to its direc- 
tion and control. "In England' a highway is the property of the king 
as parens patrise, or universal trustée; in Pennsylvania," says the 
suprême court in Re Philadelphia & T. R. Co., 6 Whart. 43, "it is the 
property of the people, not of a particular district, but of the whole 
state ; who, constituting as they do the legitimate sovereign, may dis- 
pose of it by their représentatives, and at their pleasure. Highways, 
therefore, being universally the property of the state, are subject to its 
absolute direction and control." Such being the case, it is manifest 
that in its grant to the Atlantic & Ohio Telegraph Company of a 
right to construct "along and across any of the roads, highways, 
streets and waters within this state" the state bas, to the extent of 
its ability in that regard, made provisions by its highway system for 
that Company to exercise its corporate franchise of constructing 
a line or fines from Philadelphia to Pittsburg. It is therefore ap- 
parent that there is no necessity to read into this charter, as a power 
requisite to the fulfîllment of the charter object, an implied right of 
eminent domain enabling it to reappropriate property already sub- 
jected to public use as a railroad right of way, inasmuch as the 
state has conferred an express grant of a right of way over public 
property in its roads, highways, streets, and waters sufficient to enable 
the Company to efifectuate the object of its création. In the case 
of New York City & N. R. Co. v. Central Union Tel. Co., 21 Hun, 
261, a substantially similar charter grant to the one hère in question 
was held not to authorize entry on a railroad. It was there held a 
"spécial authority to a telegraph company to build upon, over, or 
under any public road, street, or highway, is to be construed strictly, 
and does not authorize construction over a railroad." From thèse 
authorities, as well as from independent reasoning, it would, there- 
fore, seem clear that no right of eminent domain to enter upon the 
rights of way of railroads was conferred upon the Atlantic & Ohio 
Telegraph Company by its charter. 

This court being, then, of opinion from its own independent ex- 
amination that no fédéral right of eminent domain was vested in 
the Western Union Telegraph Company by the act of 1866 authoriz- 
ing it to appropriate the right of way of the Pennsylvania Railroad 
Company, and that no state right of eminent domain was vested in 
the Atlantic & Ohio Telegraph Company which warranted the ap- 
propriation of said right of way, and such conclusion being in accord 
with the décisions of the suprême court of the United States and 
of the suprême court of Pennsylvania severally relating thereto, the 
duty of this court to refuse to approve this bond and to order this 
pétition dismissed is clear. 

We next consider the bill fîled on the equity side of the court, 
wherein the Western Union Telegraph Company seeks a preliminary 
injunction against the Pennsylvania Railroad Company "pending the 
détermination of the said action at law," and "such other and further 
relief as the case may require." The action at law referred to is the 
pétition to condemn, which, being dismissed, constitutes no ground 
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for relief under this bill. In considering the question involved in 
the gênerai prayer for relief, it will be noted that our jurisdiction 
in this bill rests on the diverse citizenship of the two parties litigant, 
the Western Union Telegraph Company, a corporation of the state 
of New York, and the Pennsylvania Railroad Company, a corporation 
of Pennsylvania, and it will be further especially noted that thèse par- 
ties hold to each other the relation of landlord and tenant. The 
Western Union Telegraph Company, since September 20, 1881, has 
been in possession of the right of way in question as a tenant of 
the Pennsylvania Railroad Company under lease. It has attorned 
to the railroad during that long period, and acknowledged its par- 
amount title by the payment of rent. When this bill was filed, No- 
vember 26, 1902, the notice to quit on December i, 1902, had not 
matured, and the telegraph company was then in lawful possession 
as a tenant under the lease. Moreover, it will be observed that one 
of the grounds for relief hère urged is that by an alleged extension 
of the lease by waiver of the notice to quit this relation of tenancy 
continued after December i, 1902, or, as stated by complainant's 
brief, "complainant bases its right to ultimate recovery in this con- 
troversy upon any one of the following propositions: First, that 
respondent waived its notice to quit by its subséquent unqualified ac- 
ceptance of an aliquot monthly payment of a specifîed yearly rental 
reserved in the contract, which sum it still retains and does not 
ofïer to refund." It will, therefore, be seen that this bill is one 
between landlord and tenant, and relief is asked by reason of the 
existence and continuance to the présent time of the relation of ten- 
ancy. rt is the case of a tenant seeking to enjoin the landlord from 
re-entry, and the gênerai légal principles applicable to a suit between 
landlord and tenant apply thereto. Now, there is probably no prin- 
ciple of law more firmly settled than that a tenant is not permitted 
to attack or impeach his landlord's title. It is based on sound and 
wholesome reasons. The possession of the tenant is in law regarded 
as that of the landlord, and, where a relation of tenancy has once 
been fairly and advisedly established between parties, the law will 
not permit the tenant, so long as he holds possession of the prop- 
erty, to litigate to retain possession on the basis or averment that 
the title is not in the landlord. The tenant's mouth is not closed 
té assert the truth. If the tenancy was procured by fraud, deceit, or 
misrepresentation of the landlord, the tenant is allowed to prove 
such fraud, and show that the relation of landlord and tenant never 
in fact existed. Baskin v. Seechrist, 6 Barr, 163 ; Smith v. McCurdy, 
3 Phila. 488. If, after becoming a tenant, he desires to assert a 
title adverse to that of the landlord, he can do so ; but he must first 
repudiate his tenancy, and, if called upon, surrender possession. So 
long as he remains a tenant, the relation of tenancy estops him from 
attacking the landlord's title. The grounds for the rule are well 
summarized in 11 Ain. & Eng. Enc. Law (2d Ed.) 443: 

"The prlnclple Tipon whlch this doctrine Is based Is that the title of the 
lessee is in fact the title of the lessor. He cornes in and holds by virtue of it, 
and rests upon it to maintain and Justify his possession. He professes to 
hâve no independent right in hlmself, and it is a part of the very essence of 
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the contract under whleh he clalms that the paramount ownership of the 
lessor shall be acknowledged during the continuance of the lease, and that 
possession shall be surrendered at its expiration; and hence he cannot deny 
the lessor's title without breach of good falth and common honesty." 

While the rule is recognized as a gênerai abstract principle of 
law, and as one which courts enforce, yet in cases like this, where 
large interests are at stake, and its enforcement might seem to 
preclude a litigant from asserting supposée rights, it is well to turn 
to some of the master minds of the law, and from their words learn 
the Sound reasons and just grounds whereon this "long-settled and 
salutary rule," as it was styled by the suprême court of the United 
States in Stott v. Rutherford, 92 U. S. 107, 23 L. Ed. 486, rests. 
Thèse reasons not alone vindicate the rule's existence, but serve to 
show that its enforcement prevents litigation, and exactly awards 
to both parties to a tenancy the results they expected when they 
assumed that relation. In Blight v. Rochester, 7 Wheat. 547, 5 L. 
Ed. 516, Chief Justice Marshall says: 

"This principle orlginates In the relation between lessor and lessee, and, so 
far as respects them, is well establlshed, and ought to be maintalned. The 
title of the lessee Is In fact the title of the lessor. He cornes in by vlrtue of 
it, holds by virtue of it, and rests upon it to maintain and justify his pos- 
session. He professes to bave no independent right in himself, and it is a 
part of the very essence of the contract under whlch he clalms that the pam- 
mount ownership of the lessor shall be acknowledged during the continuance 
of the lease, and that possession shall be surrendered at its expiration. He 
cannot be allowed to controrert the title of the lessor without disparaging bis 
own, and he cannot set up the title of another without violatlng that contract 
by which he obtalns and holds possession; and breaklng the faith which he 
has pledged, and the obligation of which is stlll contlnuing, and in full opéra- 
tion." 

The Pennsylvania rule, and the ground on which it stands, are 
well stated by Judge Black in Thayer v. Society, 20 Pa. 62 : 

"A lease given In good faith by one party and accepted by another with his 
eyes open is valid and binding on both, though the actual occupancy be not 
changea. It créâtes the relation of landlord and tenant. It is a solemn ad- 
mission of thie lessor's title. It disarms hlm of the power to take possession 
during the term, and therefore ought to be conclusive of his right to do so 
afterwards. The mère fact that the tenant has a better title than his land- 
lord does not of itself ralse the presumptlon that the lease was a fraud, oi' 
accepted by mlstake. The lease is not rendered vold by provlng title in the 
lessee. To make the law otherwise would be to say that the tenant shall not 
set up title in himself when he has none, and that the lease shall be no évi- 
dence of the landlord's rights except when he can prove them without it." 

Now, the spirit of the rule requires its application not only where 
possession is fîrst acquired by virtue of the tenancy, but where there 
has been a prior adverse possession, and such adverse possession is 
changed to one under a tenancy evidenced by lease. Rankin v. Simp- 
son, 19 Pa. 475, 57 Am. Dec. 668, as well as the case last cited, so 
rules : 

"If a purehaser by paroi take possession under his contract, and after- 
ward attorn to the vendor as landlord, or flx upon himself any other character 
than that with which he entered, he lets go his equitles, and his possession 
is referred to bis new agreement. And where the agreement, as In this 
case. Is reduced to writing in terms prefectly Inconsistent with the Idea of a 
paroi sale, It becomes the most faithfnl mémorial wbicb Ingenuity can 
devise or the law adopt." 
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In thé pteent case such rule of estoppel applies. Indeed, the 
facts show the case is a peculiarly proper one for its entorcement. 
Whatever may hâve been, on September 20, 1881, the rights of the 
Atlantic & Ohio Telegraph Company, — and to thèse we refer later, — 
or those of the Western Union Telegraph Company, as its lessee, 
the latter company on that day entered into a contract with the Penn- 
sylvania Railroad Company, whereby the relation of landlord and ten- 
ant was created. As a badge and incident of such tenancy, it agreed 
to pay a rental, and, as a fruit of such tenancy, it had had undisturbed 
possession of and used a télégraphie right of way for 21 years on 
the land of the railroad company. No fraud or misrepresentation 
is alleged in the making of the lease, or in the création of this rela- 
tion of landlord and tenant. Indeed, from the terms of the lease 
it is clear that one of its objects was to put an end to ail prior claims 
by placing the parties thereto in the relation of tenancy, and that, 
as stated in the lease, "the rights and easements of the telegraph 
company upon the right of way of said railroad company shall be 
such only as are granted by this agreement, and shall cease with its 
termination." The purpose to accept a servient, terminable tenancy 
is made clear in the contract of September 20, 1881, wherein the 
Western Union Telegraph Company stipulated : 

"This agreement Is to continue In force for and durlng the term of twenty 
years from Its date. • * • If no new agreement be made by the parties 
hereto, the telegraph company shall at the termination of this contract, or 
at any time thereafter upon recelvlng written notice from the railroad com- 
pany, remove, withln six months from the receipt of sald notice, ail of its 
pôles and wlres, and leave the property of the railroad company in good con- 
dition, and free from the incumbranee thereof to the satisfaction of the 
gênerai manager or other proper ofllcer of the railroad company; and, If 
not 80 removed, the railroad company may remove ttaem at the expense 
of the telegraph company." 

The purpose to forego ail other claims and relations is evidenced 
by its release in thèse words : 

"Any easement or right of way heretofore acqulred by the telegraph com- 
pany upon any of the roads embraced In this agreement or by assignment of 
contracta or agreements made by other companles with the railroad com- 
pany, or with any of the companles whose roads or property are embraced 
in the schedule hereto attached, Is hereby rellnquisbed and abandoned, and 
the rights and easements of the telegraph company upon the right of way of 
sald railroad company shall be such only as are granted by this agreement, 
and shall cease with Its termination." 

The contention of the tenant, the Western Union Telegraph Com- 
pany, that it had no right to surrender or release the télégraphie 
right of way of its lessor, the Atlantic & Ohio Telegraph Company, 
because such right was inaliénable, and its act in that regard was 
ultra vires, cannot, even if well taken, aflfect the présent case. In 
efifect, this is but to attack the landlord's title. In substance it says 
no title was vested in the railroad, by such release or conveyance. 
This, as we hâve seen, the law, so long as the tenant holds posses- 
sion under the lease, will not permit. Moreoyer, the estoppel in this 
case, be it observed, does not dépend upon the capacity of the West- 
ern Union Telegraph Company to release the rights of the Atlantic 
& Ohio Telegraph Company and the validity of such release. The 
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estoppel the law hère enforces is not an estoppel by deed. It is not 
based on the validity of this release. It stands on higher ground. 
It is one created by the relation of the parties, — landlord and tenant. 
It "originates in the relation between lessor and lessee" (Blight's Les- 
see V. Rochester, supra); and it may exist even though the lessor 
or lessee be incompétent to contract (Wilson v. James, 79 N. C. 349 ; 
Helmes v. Stewart, 26 Mo. 529; Ramires v. Kent, 2 Cal. 558; Dan- 
iels V. Tearney, 102 U. S. 415, 26 h. Ed. 187). In view of the re- 
lation of tenancy existing between thèse parties (a relation running 
over a period of more than 20 years, and reaffirmed and acknowledged 
each month by the payment of rent), and the absence of any ré- 
pudiation of such relation during ail those years, we are firraly of 
opinion that a court of equity should, in support of this wholesome 
rule, hold, as we do, that the tenant is estopped from setting up in 
this bill as a ground for denying the landlord re-entry that the latter 
bas no title to that which the complainant still holds under the lease. 
But apart from the estoppel of the tenant, there is another and 
insuperable objection to this court in this case passing upon the 
rights which are alleged to hâve vested in the Atlantic & Ohio Tele- 
graph Company by virtue of its contract of June 20, 1864, with the 
Pennsylvania Railroad Company. It is manifest that, where a court 
of equity is required to ascertain and détermine rights vested by a 
contract, the parties to such contract, if they hâve not disposed of 
their interests thereunder, should be made parties to such litigation. 
Railroad Co. v. Crâne, 113 U. S. 424, 5 Sup. Ct. 578, 28 L. Ed. 
1064; Gregory v. Stetson, 133 U. S. 586, 10 Sup. Ct. 422, 33 L. 
Ed. 792; West V. Randall, 2 Mason, 181, Fed. Cas. No. 17,424; Land 
Co. V. Élkins (C. C.) 20 Fed. 545; Florence Sewing Mach. Co. v. 
Singer Mfg. Co., 8 Blatchf. 113, Fed. Cas. No. 4,884; Williams v. 
Bankhead, 19 Wall. 563, 22 L. Ed. 184; 15 Enc. PI. & Prac. 611. 
The Atlantic &; Ohio Telegraph Company is not a party to this suit, 
and, being a Pennsylvania corporation, it cannot be made one with- 
out ousting jurisdiction. If, by its contract of June 20, 1864, a per- 
pétuai télégraphie right of way was acquired by that company from 
the Pennsylvania Railroad Company, no conveyance or assignment 
thereof by it is shown to hâve been made. It is true that previous 
thereto, to wit, on April 15, 1864, the Atlantic & Ohio Telegraph 
Company had made a lease with the Western Union Telegraph Com- 
pany wherein it leased "to the party of the second part, for the 
term of ten years, commencing on the first day of April, A. D. 1864, 
and to continue thereafter until terminated by six months' notice, at 
the option of either party, ail their telegraph lines, instruments, prop- 
erty, offices, and franchises, with the right to work said lines at the 
expense of the said party of the second part, and enjoy the profits of 
the same as fuUy and efïectually as heretofore donc by the party 
of the first part, and the party of the second part agreeing to as- 
sume ail the présent indebtedness, liabilities, contracts, and obliga- 
tions of the first part." But this was simply a lease of, and it did 
not prétend to assign or convey, the property or franchise of the 
lessor. After 10 years it was revocable by either party on 6 months' 
notice. Now, whatever équitable rights may exist between the two 
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telegraph companies by reason of said prior lease or the ownership 
of stock in the lessor company by the lessee, it bas not been shown 
that the title and reversionary ownership to any interest in land 
vested by the contract of June 20, 1864, has been conveyed by the 
Atlantic & Ohio Telegraph Company. Presumptively, ownership 
thereof continues in that corporation. Ownership of its corporate 
stock does not vest the title to the Atlantic & Ohio Telegraph Com- 
pany's property in the complainant, and under its lease the latter is 
a tenant at will, revocable on notice of six months. In view of 
thèse facts and of the prayers for relief, in the détermination of which 
the Atlantic & Ohio Telegraph Company is interested, we are of 
opinion not only that the last-named company is a necessary party, 
but that the railroad company has a right to the présence of such 
company upon the record that the rights of ail parties might be 
concluded by one decree. But while the Atlantic & Ohio Telegraph 
Company is not before us, and its rights cannot be determined and 
decreed, it is proper to hère refer to the showing of such alleged 
rights as bearing on the motion for a preliminary injunction. Where 
the right to an injunction dépends on title, it is generally necessary 
that the title alleged to justify the issue thereof be set forth with 
clearness. (Whitelegg v. Whitelegg, i Brown, Ch. 57 ; Davis v. Léo, 
6 Ves. 784) ; and, unless the complainant's right be clear, a court of 
equity refuses to interfère (Field v. Jackson, 2 Dick. 599). Without, 
then, passing upon or deciding as to the validity of the right of way 
vested in the Atlantic & Ohio Telegraph Company, it would hardly 
seem the bill sets forth such showing of title in that company as 
should lead a court of chancery to grant a preliminary injunction, and 
enjoin the respondent from re-entry. Assuming the Atlantic & Ohio 
Telegraph Company, prior to September 20, 1881, had acquired a per- 
manent télégraphie right of way upon the right of way of the rail- 
road in pursuance of its chartef , which gave it power to "purchase, 
receive, hâve, hold, and enjoy, to them, their successors and assigns, 
such lands, tenements, and hereditaments, goods, chattels, and ail 
estate, real, personal, and mixed, of what kind and quality soever, 
as may be necessary for the purposes of the company," yet the char- 
ter provides further: "And the same from time to time may sell, 
convey, mortgage, grant, alien, dispose of." Having, then, the power 
to dispose of what it acquired, it would seem that, if it had permitted 
the Pennsylvania Railroad Company to hold adverse possession of 
such right of way, as that road has donc by its tenant, the Western 
Union Telegraph Company, for more than 21 years, the title thereto 
lias been acquired by the latter company. In Pennsylvania the right 
of possession is acquired by 21 years' possession, and constitutes a 
positive title on which one may recover in ejectment. Pederick v. 
Searle, 5 Serg. & R. 240. It would seem, therefore, that the title 
alleged is not of such certain character as to warrant the grant of 
a preliminary injunction. 

The landlord's title, as between it and the tenant, being assumed, 
we next inquire whether the tenant has shown any reason why re- 
entry should be enjoiiied. The provisions of the contract in relation 
to length and termination hâve been set forth above. On May 14, 
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1902, the Pennsylvania Railroad Company, in pursuance thereof, 
through its board of directors, and acting by its président and sec- 
retary, gave notice, under its seal, to the Western Union Telegraph 

Company, as follows: 

'Ton are hereby notlfled to remove wlthln six (6) months from the 
flrst day of June, 1902, ail of your pôles, wires, and property from the rlght 
of way and property of thls company and of the other companies named in a 
certain agreement between this company and you, dated the twentieth 
day of September, Anno Dominl 1881 (a copy whereof is hereto attached), 
or named in any addition or additions, supplément or suppléments, written 
or verbal, to said contract, and to leave the property of thls company and 
the other companies referred to in good condition and free from the in- 
cumbrance of your said pôles, wires, and other property, to the satisfaction of 
the gênerai manager of this company. And you are also notified that. If 
not so removed, and such property left In said good condition by you, this 
company will, at your expense, cause your said pôles, wires, and other 
property occupying the rlght of way or property of this and the other com- 
panies referred to to be removed, and said property left ^n good condition, 
free from the Incumbrance of the said wires, pôles, and other property, to 
the satisfaction of the gênerai manager of this company," 

Under this notice the tenant had six months leeway from June i, 
1902, to remove, and during such leeway the monthly rental of $6,250, 
payable by the telegraph company, and the monthly payment of 
$1,250, payable by the railroad for spécial télégraphie service, were 
mutuaily waived ; the monthly payments to be made by the telegraph 
company of one-half the cash receipts for télégraphie service ren- 
dered the public not being waived, presumably conditioned during 
the six-months leeway. This notice, under the contract provisions, 
entitled the landlord to résume possession December i, 1902. It is, 
however, contended by the complainant that the notice to quit was 
waived, and that a tenancy under the lease still continues. It will 
be observed that withdrawal of a notice to quit is not, like a waiver of 
forfeiture, the act of one party, but requires the assent of both ; and, 
when such joint assent is given, it créâtes a new tenancy. The ques- 
tion, then, whether there was a waiver of a notice to quit is one of 
intent on the part of both parties to the tenancy. "When a valid 
notice to quit is given by the landlord or tenant, the party to whom 
it is given is entitled to count upon it, and it cannot be withdrawn 
without the consent of both parties. If such consent is given, there 
is a new agreement between the parties, and a new tenancy is created, 
which exists only under that new agreement." i Wood, Landl. & 
T. § 44, citing Murrell v. Milward, 3 Mees. & W. 328; Tayleur v. 
Wildin, Iv. R. 3 Exch. 303; Blyth v. Dennett, 13 C. B. 178. See, 
also, Fitzpatrick v. Childs, 2 Brewst. 365 ; Cheny v. Batten, i Cawp. 
243. In the présent case the facts alleged to évidence such waiver 
are undisputed, and are found in written communications between 
the parties, the sufficiency of which can be determined by the court 
as well as on final hearing. What are those facts? The notice to 
quit was, as we hâve seen, given May I5th, and was addressed to 
the Western Union Telegraph Company. It was replied to by the 
président of that company, who addressed his letter to the président of 
the railroad. Thereafter ail correspondence in référence to the lease 
ajid the position of the parties with relation thereto was conducted by 
120 F.— 25 
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thèse two nien. On May 20th the président of the telegraph com^ 

pany wrqte as follpws: ; ,; 

"I am In recelpt of a letter from Lçnls Nèilson, secretary, dated May 15th 
In relation to the termlnatlon of the contract betwfien the Pennsylvanla 
Rallroad Company and the Western Union Telegraph Company, dated Sep- 
tember 20, ISSli,;'» * * I nnderstand that for some tlme prlor to my élec- 
tion as président of thls company In Mareh last negotlatlons had been In 
progress between the offlcers of our respective compànles for a renewal 
of thèse. «ontracts on terms satlsfactory; to both parties; a^id Vice Prési- 
dent Clark haa recently tianed over tô nie a draft of proposed new agree- 
ment, in connection with whlch I believe we bave been awaiting some 
figures (rom your company. I shall be glad to take np the matter actlvely, 
elther hère or at Phlladelphla, at your conyenlence." 

On the sar^e day. the treàsurçr of the telegraph company, follow- 
ing the usuaî form and practice evidenced by the vouchers for the 
preceding months, sent to the comptroUer of the railroad a voucher 
for "paymènt due May 20, 1962, aâ per contract, $6,250." This pay- 
ment, it will be pjjsefved, covfers fivé days subséquent to the notice to 
quit. We woiild not be justified, without convincing proof, in find- 
ing this payment for five days (a transaction following the ordinary 
course of monthly payments between the treasuries) was meant by 
the heads of the?e compânies, who were conducting thèse negotiations, 
to be a waiver of the formai notice of terminatibn which was au- 
thorized by a vote of the directorate, and evidenced by the seal of 
the railroad coriipany. Under the circumstances we are justified in 
regarding it as a routine payment, such as was sent and received dur- 
ing a contract running more thart 20 years. But payment and ac- 
ceptance of rent, even after the expiration of a notice to quit, — a 
much stronger case than the présent, — ^is not in itself a waiver on the 
part of the landlord, but is merely évidence to be Considered in con- 
nection with the circumstances of the case. Fitzpatrick v. Childs, 
supra; Cheny v. Batten, supra ; Prindle v. Anderson, 19 Wend. 391. 
Moreover, there is no proof whatever that the two treasury officers 
who made and received this payment had authofity to renew a lease 
of this nature. Since action to terminate was by the board of direc- 
tors, presumptively executive officers would nôt hâve authority to 
renew; but, if such authority to renew existed, it is sufficient to say 
it is not shown. If the payment was known to the président of the 
telegraph company, who was raaking answer to the notice to quit, 
he did not treat it as evidencing an intention to renew a tenancy 
under the old contract, for he expressed the désire to actively take 
up the considération of the new contract, which had been prepared, 
and which he evidently thought would be adopted. If representing 
his company in this matter, he did not know of the payment, and it 
was simply a routine one, clearly it should be treated as such by the 
court. The action and reply of the président of the railroad the next 
day shows the railroad stood on the notice to vacate. He says : 

"In reply to your favor of the 20th Instant, I beg to say that none of the 
compànles named In your létter désires to renew or entend Its contract with 
the Western Union "'Telegraph Go. As you are aware, the contract between 
the Western Union Telegraph Company and the Pennsylvanla R. R. Co. 
termlnated, under Its terms, on the 20th of September, 1901, and the notices 
to which you refer, for the removal of the pôles within six months, were 
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glTen In accordance wlth a provision of the contract. If your company dé- 
sires to discuss any temporary arrangement whicli may be neeessary during 
the time allowed for the removal of your pôles, we shall be glad to take up 
thèse matters wlth you at your convenience." 

It will thus be seen that on May 2ist the railroad refused to renew 
or extend the old contract, and stood on the notice to quit. The pay- 
ment of the five days of rent was treated by the heads of neither of 
thèse companies as evidencing a waiver of the notice to quit, or as 
constituting a renewal of the contract. On June 20, 1902, a similar 
monthly payment was made, and received by the respective ofïicers 
of the Company. There is no évidence that the heads of either of 
thèse companies knew of either of thèse payments. Moreover, it will 
be observed that they were wholly voluntary. There is no averment 
that the railroad company paid or the telegraph company demanded 
the monthly charges provided by the eighth section. After both 
thèse payments were made, the président of the telegraph company, 
on June 26, 1902, wrote as follows : 

"I hâve your favor of May 21st, In which you state that none of the compa- 
nies named In my letter of the 20th désire to renew or extend Its contract 
wlth the Western Union Telegraph Company, and that the contract between 
t!je Western Union Telegraph Company and the Pennsylvanla Kailroad 
Company terminated under its terms on the 20th of September, 1901, and 
that the notices which were referred to for the removal of the pôles withln 
six months were given in accordance wlth a provision of the contract, and 
that, if my company desires to discuss any temporary arrangement whlch 
may be neeessary during the time allowed for the removal of its pôles, you 
will be glad to take up those matters wlth me at my convenience. Keplying 
thereto, I hâve to state that this company will be glad to hâve a conférence 
wlth your company wlth a view of adjustlng amicably any and ail différences 
that may be found to exist between them, thus avoiding litigatlon, and any 
possible Interférence with the dutles which this company owes to the gov- 
ernment and the public. I request and urge that you fix a time and place 
for such a conférence, which seems to be the more neeessary because your 
letter appears to be based on a materlal mlsunderstandlng of the facts in 
relation to the terminatlon of the contracts and the rights of this com- 
pany, stnce some of the contracts referred to In your letter are perpétuai 
In thelr terms, or run during the llfe of the parties, and therefore cannot be 
terminated by one party without the consent of the other. As bearing on 
the subject, I Inclose a copy of a letter whlch I sent and dellvered yesterday 
to the Postal Telegraph Cable Company; also copies of two letters, dated 
June 24th, to James McCrea, Bsq., vice président, Plttsburg, Pa., which letters 
were sent only after a careful examination of the contracts and the légal 
rights of the parties by our counsel. It seems proper to add that such a 
conférence as we ask ought to be had before your company concludes any 
arrangement adverse to this company whlch would necessitate litigatlon by 
this company to enforce Its rights. Under the contracts by whlch the Unes 
of this company on the roads mentioned in your letter of May 21st were 
brought into existence, the laws of congress, and the constitution and laws 
of Pennsylvanla, this company is advised that It Is entitled.to maintaln and 
operate its Unes of telegraph on the sald rallroads, subject, only, at most, 
to make a falr and reasonable compensation to the railway companies for 
this right; and this company is wllllng, and hereby ofCers, to make such 
compensation. If your company déclines further to contract with thl» com- 
pany, I respectfuUy request a meeting for the purpose of agreeing upon 
the amount of such compensation, and, if no such agreement can be made, 
that the matter be submltted to arbitration, your company seleeting one 
arbitrator and this company another, and the two arbitrators thus selected 
to choose a thlrd; or to hâve the amount of such compensation determiiied 
In any other équitable manner. I shall appreclate an answer at your early 
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convenlence, and I venture to express the wish that, ta vlew of the large 
public and priva te interests whlcli we represent, you wlU meet this company 
In ItB eamest endeavo; to avold unnecessary and wasteful litigation." 

This letter clearly shows that the telegraph company recognized the 
railroad was standing on the notice to quit, and claiming the contract 
was terminated; that the telegraph company asserted the original 
contracts, which antedated that of September 20, 1881, were in force 
in perpetuity, and "cannot be terminated by one party without the 
consent of the other." No mention is made of the payment of rent, 
or any claim made that thereby a new tenancy was created. On the 
contrary, the ground is taken of rights under the old contracts, and 
that the notice to quit was without efifect. The letter in reply, dated 
July 5, 1902, was as foUows : 

"I beg to acknowledge the reeelpt of yours of the 26th ultlmo. In my 
letter of the 21st of May I euggested a conférence, which I thought you 
might posslbly désire to hâve for the purpose of making any temporary ar- 
rangements you mlght flnd necessary under the notice which has been given 
to your company. ïhis conférence, I Infer, you do not care to hâve. A 
conférence concernlng the matters you suggest would be useless, as your 
company asserts rights upon the Unes of railroad of the companies I represent 
which they cannot concède. Noting your référence to the Postal Telegraph 
Cable Company, I beg to advlse you ^hat a contract has been concluded with 
that company covering the railroads induded In the contract which termi- 
nated on September 20th last, under the terms of which the Postal Tele- 
graph Cable Company wlll at once begin to transact a commercial tele- 
graph business at the stations of the railroad companies; and, while the 
rigbt of your company to do business at such stations has ceased, yet, as 
we are desirous of causing you as little Inconvenience as possible, we wiîl 
I)ermlt oiir operators to continue to reçoive and transmit such messages as 
the public may désire to send by your lines untll September SOth next; 
the operators to be considered as actlng as your agents In that respect, and 
you to account to the railroad companies for their compensation on a basis 
equal to that flxed by the former contract To avoid unnecessary loss to 
your company incident to the removal of your pôles and wires, we are willing 
to purchase, at a fair valuation, sttch of the lines as we can make use of; 
and, if you désire to take up this question, Mr. Charles M. SheafCer, superin- 
tendent of telegraph; wlll hold himself in readiness to meet a représentative 
of your company to agrée upon the prlce of such lines." 

It will thus be seen that the heads of the two companies, who 
conducted thèse negotiations, did not regard, claim, or even suggest 
that thèse payments were a waiver of the notice, or constituted an 
agreement for a new tenancy. As the création of such a relation is 
a question pf.mutual intent, and as there was no such mutual intent, 
we are justified in finding, as we do, that there was no waiver of the 
notice to quit. The omission of the railroad company to pay or tender 
back this money cannot be regarded as evidencing an intention on 
its part to waive its notice and renew the contract. There is no 
proof why it "has not returned the money, but, in view of the pro- 
visions of the contract whereby the telegraph company was bound 
to pay the railroad monthly one-half its cash receipts for public serv- 
ice, and, the claim made in the last-mentioned letter for payment 
therefor, we are justified in concluding the rétention of this volun- 
tarily paid sum was not necessarily a conclusive act, but an equivocal 
one, and possibly referable to the liquidation of such indebtedness. 

After careful examination of ail the questions raised, and due con- 
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sideration thereof, we find no ground for the grant of a preliminary 
injunction. Let orders in accordance with this opinion, dismissing 
the pétition to condemn in one case and refusing an injunction in 
the other, be drawn, and submitted to the court. 
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1. Master and Servant— Negligencb op Servant— Gkounds fok Mastbr's 
Ltabihty. 

Tlie liabllity of a master arising ont of an act of négligence committed 
by his servant does not rest upon the ground that the master himself 
was négligent, but upou considérations of public policy, which hold him 
responsible for the acts of his agents when acting about his business. 

2l Same— Joint Action aoainst Master and Servant— Misjoindbr of Causbs 
OF Action. 

A Joint action canuot be maintained against a railroad company and 
an employé to recover for an injury resulting solely from the négligence 
of the employé, the causes of action against the two défendants being 
separate and distinct, and based on différent grounds; and this Is espe- 
clally true where the person injured was a fellow servant of the indi- 
vidual défendant, and the liability of the railroad company for the in- 
jury is whoily statutory. 

S. Rbmoval op Causes— Sbparable Controvbrst— Misjoindkb op Causes of 
Action. 

Where the cause of action alleged in a complaint against a railroad 
company and one of its employés is based solely on the alleged négligence 
of the employé, no concurrent négligence of the company being charged, 
the cause is removable by the company as Involving a separable contro- 
versy, the requisite diversity of citizenship and amount involved being 
Bhown. 

At Law. On motion to remand to state court, and on demurrer 
to complaint for misjoinder of causes of action. 

Michelet & Michelet, for plaintifif. 

C. W. Bunn and Emerson Hadley, for défendants, 

AMIDON, District Judge. This action was brought in the district 
court of Becker county, Minn., against the Northern Pacific Railway 
Company and Fred Ames, an engineer in charge of one of its engines, 
to recover damages for the death of Johan Frederick Helms, caused, 
as is alleged, by the négligent opération of the locomotive. The plain- 
tifif and the défendant Ames are both citizens of the state of Minnesota, 
and the other défendant was organized under the laws of Wisconsin. 
The railway company caused the action to be removed into this court 
upon the ground that it involves a separate controversy as between it 
and the plaintiff. Thereafter it demurred to the complaint for the 
reason that it improperly unités several causes of action, and at the 
same time the plaintifif interposed a motion to remand the case to the 
state court. 

H 8. Separable controversy as ground for removal of cause from state court 
to fédéral court, see notes to Robbins v. Ellenbogen, 18 0. C. A. 86; Mecke 
v. Minerai Oo., S5 C C. A. 155. 
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That portion of the complaint which sets forth the charge of négli- 
gence reads as follows: 

"Said Jdfaan Frederick Helms received Injuries by reason of the négligence 
of tlie défendant, Its servants and employés, as herelnafter alleged: That ou 
said 27th day of November, 1901, at the sald company's coal shed in said 
Détroit, when In the dlseharge of the dutles of such employment in then and 
there assistlng in fllllng the coal tank of locomotive No. 344 of said corpora- 
tion, and when assistlng to hold in place a chute leadlng from the coal shed 
to said coal tank, the said deceased, by the négligence of sald Fred Ames, 
engineer, then and there the servant of said railway corporation, and by the 
négligence of other employés of sald corporation on and about said locomo- 
tive, was crushed between the said chute and the cabin of sald locomotive 
by suddenly, recklessly, and negligently drivlng the locomotive against the 
said chute." 

The question now submitted for décision is, in efïect, whether this 
complaint sets forth a single cause of action against both the défend- 
ants jointly, or two separate causes of action against each of them sev- 
erally ; for in the one case the motion to remand should be granted, in 
the other denied. It is urged by counsel for plaintiff that the suprême 
court has decided this question in his favor in Railway Co. v. Dixon, 
179 U. S. 131, 21 Sup. Ct. 67, 45 L,. Ed. 121. A careful examination 
of the opinion in that case does not sustain this contention. It will 
first be noticed that the complaint in the présent suit does not, as in 
the case referred to, charge that the négligence alleged was the joint 
négligence of both the défendants, nor are there any facts averred justi- 
fying an inferènce that the corporation itself was guilty of any direct 
participation in such négligence. But, even if it were stated in gênerai 
terms that the injury was caused by the joint négligence of both de- 
fendants, this ought not to be conclusive upon them ; on the contrary, 
the plaintifï should at least be required to make his pleading definite 
and certain by a statement of the facts upon which the charge of joint 
négligence is based. Hère, however, there is no such charge. The 
responsibility of the Company, if any, is not for négligence of its own, 
but for that of its servants. 

Turning, now, to the opinion in the Dixon Case, it will appear not 
only that the question hère raised was not passed upon there, but that 
that décision was rested solely upon the ground that the railroad Com- 
pany and its employés were guilty of concurrent négligence. The 
court holds (page 139, 179 U. S., page 70, 21 Sup. Ct., and page 121, 
45 L. Ed.) that the complaint justiiîed the inferènce that the train was 
run at too great a speed, and that, if the speed was permitted by the 
company's rules, or not forbidden, though dangerous, the négligence 
in that particular would be the négligence of the company. It is also 
held that the complaint justified the inferènce that the accident was 
caused by the omission of the employés in charge of the train to give 
the statutdry signais on approaching the highway crossing, and that 
this omission constituted négligence on their part. For the reason 
that both thèse grounds of négligence were fairly charged in the com- 
plaint, the décision of the state court in holding the cause of action to 
be single as to both the company and its servants is sustained. While 
many other points are adverted to in the opinion, this is the only 
question actually decided. The fact that the court is at considérable 
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pains, and indulges in a libéral construction of the complaint, in order 
to thus rest its décision upon the charge of concurrent négligence, 
affords persuasive évidence that it was of the opinion that a complaint 
against both master and servant for the négligence of the servant 
alone would contain two distinct causes of action. Otherwise the 
case would hâve presented no difficulty. If négligence of the servant 
alone would sustain a joint action against him and his master, such 
négligence was there charged in unmistakable terms. We are not, 
however, left to inference in determining that the suprême court did 
not intend, in the Dixon Case, to pass upon the question now under 
considération. After referring to the conflict of authorities on the 
subject as to whether both the master and his servant could be pro- 
ceeded against in the same action for the négligence of the servant, 
the court says that it is not called upon to revise the décision of the 
highest court of Kentucky on this subject, "as the disposition of this 
case turns on other considérations." Language could not make it 
more plain that the court did not intend to pass upon this controverted 
question. 

In the décision in the Dixon Case it is stated that Chief Justice Gray, 
in the opinion in Mulchey v. Society, 125 Mass. 487, remarked that the 
question whether the master and his servant could be held jointly liable 
for the négligence of the servant was "a somewhat nice one." This 
is evidently a slip, as Chief Justice Gray used no such language in the 
case referred to, but, on the contrary, asserted in unqualified terms 
that such an action could not be maintained. I quote his words in 
full on this branch of the case : 

"But the Jury 8bouM hâve been Instmcted, as requested by the défendants, 
that this action, belng In the nature of an action on the case, could not be 
sustalned against both the society and Its agents. If there was any négli- 
gence in the agents, Barber and Sleeper, for whlch they could be held llabrë, 
thelr principal, the society, would be responslble, not as If the négligence had 
been its own, but because the law made it answerable for the acts of its 
agents. Such négligence would be nelther in fact nor in légal intendment the 
joint act of the principal and of the agents, and therefore both could not be 
Jointly Bued. It is not like the case of a willful Injury done by an agent by 
the command or authority of his principal, In whlch both are in law prin- 
cipal trespassers, and therefore liable jointly." 

The phrase quoted is evidently taken from the opinion of the su- 
prême court of Maine in Campbell v. Sugar Co., 62 Me. 553, 16 Am. 
Rep. 503. It is there used in a décision which sustains the Massa- 
chusetts doctrine. The language of the court is as follows: 

"But It does not thence follow that they are jointly responsible. The ques- 
tion whether they may be so held is a somewhat nice one, but there are sub- 
stantlal reasons assigned in Parsons v. Winchell, 5 Cush. 592, 52 Am. Dec. 
745, why the principal and agent should not be charged jointly in such a case. 
It is not, properly speaking, thelr joint act or neglect which causes the in- 
jury. The proper adjustment of the final responsibility as between them- 
selves cannot well be effected if one who bas distinct grounds of action 
against them— -against the agents for thelr own négligence, against the prin- 
cipals because the law makes them responsible for the négligence of their 
agents— is permitted to recover against both in one suit." 

Inasmuch as Chief Justice Gray, the writer of the opinion in the 
Mulchey Case, 125 Mass. 487, was, at the time of the décision m the 
Dixon Case, a member of the suprême court of the United States, 



392 120 FBliERAL REPORTEE. 

this mistakétt référence has possibly more importance than would 
otherwise attacli to it. 

The neàrést the suprême court came in its opinion to deciding the 
question nôw presented is in the following language, beginning at the 
bottom of page 138, 179 U. S., page 70, 21 Sup. Ct., and page 121, 
45L-Ed.: 

"The contention of counsel Is that this complaint charged neither direct nor 
concurrent nor concerted action on the part of ail the défendants, but counted 
merely on the négligence of the employés, 

"If the complalnt should be so construed, the question would stlll remain 
whether the cause of action was not entire as the case stood, and the objec- 
tion of the différence In the character of the liability matter of défense, whieh 
might force an élection or def eat the action as to one of the parties. 

"The cause of action manlfestly oomprised every fact whlch the plaintift 
was obligea to prove in order to obtain Judgment, or, conversely, every fact 
which défendants would hâve the rlght to traverse. And, on the principle 
of the identification of the master witii the servant, it would seem that there 
was no fact which the eompany could traverse which Its codef endants, being 
its employés, could not At ail events, a Judgment against ail could not af ter- 
wards be attacked for the flrst tlme on this ground." 

This is not décision ; it is simply a stating of the question with an in- 
timation as to some matters bearing upon its détermination. 

The question now presented is therefore an open one so far as the 
suprême court is concerned. 

It has been frequently said that there is a conflict of authority on the 
question whether the master and servant can both be sued in the same 
action for the négligence of the servant alone in the course of his 
employment. Judge Taft, in the opinion in Warax v. Railroad Co. 
(C. C.) 72 Fed. 637, sets the authorities in about equal array on this 
subject. A careful examination of the cases, however, will show that 
the conflict is, in the main, more apparent than real. The leading au- 
thority cited in support of the single action is Wright v. Wilcox, 19 
Wend. 343, 32 Am. Dec. 507. Ail that is said in that case on the 
subject, however, is purely obiter. The real ground of décision was 
that the négligence of the servant there was willful. For this reason 
the master was held not liable, and the décision of the lower court, in 
which judgment had been rendered against both the master and the 
servant, was reversed. That was the only question decided. The obiter 
language of the court is as foUows : "In case of strict négligence by a 
servant while employed in the service of his master, I see no reason 
why an action will not lie against both jointly. They are both guilty 
of the same négligence at the same time and under the same circum- 
stances; the servant in fact, and the master constructively by the 
servant, his agent." No court at the présent time, so far as I am 
aware, holds that the master and servant "are both guilty of the same 
négligence at the same time and under the same circumstances." On 
the contrary, the master is not held liable because he is négligent, but 
solely upon considérations of public policy. This doctrine, first stated 
by Chief Justice Shaw in Farwell v. Raiîroâd Corp., 4 Metc. (Mass.) 
49, 38 Am. Dec. 339, now has the approval of the leading courts of this 
country and England. See Pol. Torts (4th Ed.) p. 70 ; Railway Co. v. 
Dixon,' 179 U. S. 136, 21 Sup. Ct. 67, 45 L. Ed. 121. The master is 
responsible, but he is not négligent. 
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The case of Wright v. Compton, 53 Ind. 337, arose out of the foUow- 
ing facts : The défendant Wright owned a quarry adjacent to a public 
highway, where he was carrying on blasting opérations through the 
other défendants as employés. The plaintifï, a traveler, was injured 
by one of the explosions. It does not appear from the case whether 
Wright himself was personally présent, but it is expressly alleged in 
the complaint that the manner of doing the work was pursuant to his 
knowledge and consent. The facts thus make out a clear case of joint 
négligence on the part of both the master and the employés. 

In the case of Newman v. Fowler, 37 N. J. Law, 89, the plaintiff 
sought to recover damages from the défendant for his want of skill 
and care as architect in supervising the érection of a building. It ap- 
peared from the évidence that the injury was also attributable to the 
négligence of the contractor who did the work. The court says: 
"The loss comprised in the présent cause of action has arisen, there- 
fore, by reason of the default of thèse two persons, the contractor and 
the défendant. The suit is against the latter solely." _ The défendant 
sued complained that the other tort feasor was not joined with him. 
The court holds that the plaintifï had his right to elect whether he 
would bring suit against both défendants jointly or each separately, 
and that is the only point that was decided on this subject. It is also 
manifest that the facts make out a clear case of joint négligence. The 
subject of master and servant is in no way involved. 

In the case of Greenberg v. Lumber Co. (Wis.) 63 N. W. 93, 28 
L. R. A. 439, 48 Am. St. Rep. 911, a joint action was brought against 
the défendant corporation and its gênerai manager. As to the corpo- 
ration, the négligence charged was that it fumished a defective ma- 
chine upon which the plaintiff, a minor, was assigned to work. As to 
the other défendant the ground of complaint was that he set the plain- 
tifï to work on the defective machine with full knowledge of its danger- 
ous condition and without giving him any warning or instruction. 
This is manifestly a case of concurrent négligence on the part of both 
the master and the employé. 

The case of Phelps v. Wait, 30 N. Y. 78, is directly in point, and 
sustains the affirmative of the question now under considération. 
That décision, however, is rested upon the case of Wright v. Wilcox, 
19 Wend. 343, 32 Am. Dec. 507. It is also greatly weakened by the 
fact that the adverse décisions were not called to the court's attention, 
as appears from the following language: 

"The case was retained for examinatlon principally upon the other point,— 
the supposed misjoinder of parties,— and to enable the défendants' counsel to 
supply a référence to authorities showing that in analogons cases principal 
and agent could not be sued together. The current of authorlty Is certainly 
the other way, and In favor of the right to Join thèse parties; and I hâve 
been unable, after a somewhat diligent examinatlon, to flnd any reported 
case holding a contrary doctrine." 

No référence whatever is made to the décisions in England, Massa- 
chusetts, Maine, New Hampshire, and Connecticut, in which a con- 
trary doctrine was held, and the court seems not to hâve examined 
thèse cases before rendering its décision. 

■The case of Railroad Co. v. Cook's Adm'r (Ky.) 67 S. W. 383, is 
rested mainly upon the statute of Kentucky. In so far as it discusses 
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the question on prindplës of common law, it is not in accordancs with 
any well-considered case. The above are ail the appellate décisions 
referred to as supporting the single action. In addition to what has 
already been said, it should be noticed that in most of thèse cases the 
question of joint liability is not discussed, but is only adverted to by 
way of illustration. 

In the Warax Case (C. C.) 72 Fed. 642, Judge Taft cites and 
learnedly reviews the numerous décisions which support the other side 
of this controverted question. Little can be added to his discussion 
of the subject. The opinions upon which he rests his décision are 
carefuUy considered, and base their déniai of a joint cause of action 
upon fundamental différences as to the ground of liability as between 
the master and the servant, and the necessity of separate actions in 
order to work out justice between the two. It has been sometimes 
said that the reformed procédure has rendered thèse décisions inap- 
plicable ; but on this subject no change is made by the Codes. Pome- 
roy, in his work on Code Remédies (at section 307), says : 

"The common-law doctrines concerning the llablUty o£ tort feasors, and as 
to the Joinder or séparation Of them In actions brought to recover damages 
for the wrong, are entlrely unehanged by the new System of procédure. It 
Is unnecessary to repeat thèse anclent rules; that they are stlll In opération, 
wlth thelr full force and effect, Is sufflclently shown by the followlng partlcu- 
lar instances: In gênerai, those who hare united in the commission of a tort 
to the person or to property, whether the Injury be done by force, or be the 
resuit of négligence or want of skill, or of fraud and decelt, are llable to the 
Injured party •wlthout any restriction or llmlt upon his cholce of défendants 
against whom he may proceed. • • * In order, however, that the gênerai 
rule thus stated should apply, and a union of -wrongdoers In one action should 
be iKtssible, there must be some communlty In the WTorgâcing among the 
parties who are to be united as codefendants; the injury must in some sensé 
be their Joint wfork. It is not enough that thp injured i>arty has on certain 
grounds a cause, çf action against one, for the physical tort done to himself 
or his property, and has, on entlrely différent grounds, a cause of action 
against another, for the same physical tort. There must be somethlng more 
than the existence of two separate causes of action for the same act or de- 
fanlt, to enable him to joln the two parties llable In the single action. This 
prlnciple Is of universal application." 

The same doctrine is stated in Bliss on Code Pleading (at section 
83), as follows: 

"Persons are not jolntly llable for a tort merely because they bave some 
connection wlth It, even if It be such as to glve a cause of action against 
them. There must be some co-operatlon In fact. There must be some com- 
munlty in the wrongdolng among the parties who are united as codefendants. 
The injury must be In some sensé thelr joint work." 

In considering the cases cited by Judge Taft, it should also be borne 
in mind that, although the states to whose décisions he refers had 
not at the time adopted the reformed procédure, still in ail of them 
the common-law refinements as to pleadings and forms of action 
had long before been abolished by statute. Hewett v. Swift, 3 Allen, 
420. From the foregoing review, I thirik it fairly appears that, inde- 
pendent 6f the fédéral décisions, the clear weight of authority sustains 
the defendant's contention that the case présents two distinct causes 
of action. 

On this question, however, the fédéral courts are also in conflict. "In 
support of the plaintifï's position are Charman v. Railroad Co. (C. C.) 
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105 Fed. 449; Riser v. Railroad Co. (C. C.) ii6 Fed. 215. To the 
contrary are Warax v. Railroad Co. (C. C.) 72 Fed. 637; Hukill v. 
Railroad Co., Id. 745; Beuttel v. Railroad Co. (C. C.) 26 Fed. 50; 
Fergason v. Railway Co. (C. C.) 63 Fed. 177 ; Hartshorn v. Railroad 
Co. (C. C.) TJ Fed. 9. 

In considering thèse authorities, it is important to get clearly in 
mind the précise question that is presented on this motion to remand. 
Much is said in the opinions of misjoinder of défendants and mis- 
joinder of causes of action. Thèse matters can hâve only an indirect 
bearing upon the question now under considération. If the cause of 
action is single, the misjoinder of a défendant présents no ground for 
removal in his favor. There is no separable controversy as to him. 
His objection goes to the merits of the case, and his only redress is 
to defeat a recovery in the state court. On the other hand, if there 
is a misjoinder of two distinct causes of action, the fact of misjoinder 
is wholly immaterial on the question of the right of removal. A plain- 
tif! who improperly unités two causes of action, one of which pré- 
sents a controversy justifying removal, subjects himself to the liability 
of having the entire cause removed into the fédéral court. Whether, 
in fact, the causes of action are properly or improperly joined goes to 
the merits, and a défendant who has the right to remove the cause has 
also the right to hâve this question, like any other arising in the case, 
determined by the fédéral court. For this reason ail thèse questions as 
to the misjoinder of parties or causes of action are immaterial, except 
as they throw light upon the primary question whether there are 
or are not two causes of action presented by the complaint. Deere, 
Wells & Co. V. Chicago, M. & St. P. R. Co. (C. C.) 85 Fed. 876. 

In the cases at common law, including those cited by Judge Taft, 
the opinions are usually directed to the question of misjoinder of de- 
fendants. Very little is said as to whether the" cause of action is single 
or double. A careful reading of the opinions, however, shows that the 
charge of misjoinder of défendants was sustained because of the funda- 
mental différence in the ground of liability as to the master and serv- 
ant. The misjoinder in fact went to the cause of action rather than 
the parties. It was uniformly conceded that both défendants were 
liable for the injury, and from this the conclusion is irrésistible that 
the misjoinder condemned related, not to the parties, but to the causes 
of action. 

For the purpose of determining the liability of the master for the 
négligence of the servant, it is common to say that the négligence of 
the servant is the négligence of the master. This, however, is a con- 
venient rather than an accurate statement. The master is in fact 
négligent only when he participâtes in the wrongful act of his employé. 
This he can only do in one of three ways : (i) By direct participation ; 
(2) by previous direction ; (3) by subséquent adoption. In the case at 
bar, as is usual in suits of this character, there is no contention that 
the corporation was in fact a party in either of thèse respects to the 
négligence complained of. To say that because the master is responsi- 
ble for the négligence of his agent he is therefore himself négligent is 
to confuse things that are widely différent. 

The reasoning in Charman v. Railroad Co. (C. C.) 105 Fed. 449, 
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is not satîsfactory. The court begins with the statement that because 
the master is liable he must be négligent, thus excluding the possibility 
that he might be liable because of the négligence of his servant. To 
satisfy this assumed négligence, a "duty" is built up which no court 
ever considered in fixing a master's liability, and which does not fit 
into the facts of the case or the langtiage of the statute, The learned 
judge says: 

"The statute of thls state bas made It the duty of the railroad company to 
place a person in chaîne of its swltch yard who should be free from fault 
resultlng In Injury to a fellow servant. This duty was a positive and con- 
tinuing one. The négligence of the person in charge of the switch yard gave 
rise to a twofold breach of duty, namely, that of the person In charge of the 
swltch yard and that of the railroad company. The breach of the master's 
dnty arose from Its fallure to keep In charge of Its switch yard a person who 
would not hy hls négligence injure a fellow servant. • * • The liability 
of the company does not grow out of the breach of the servant's duty hy the 
servant on the prlnciple of respondeat superior; it grows out of the breach of 
the company's duty by the company faiUng to keep a person In charge of Its 
swltch yard who would not by hls négligence injure a fellow servant. If 
the employer falls lu the performance of his duty, hls responsibilty does not 
arlse out of the servant'B breach of the servant's duty towards the injured 
party, but it grows out of the employer's breach of the employer's duty to- 
wards the décèdent" 

Now, is not ail this "duty" of the master a mère figment, devised 
for the purpose of fîtting the liability of the master into the category of 
Personal négligence ? Statutes like the one there under considération 
do not attempt the metaphysical feat of making the master négligent ; 
they simply provide that he shall be "liable in damages" for injuries 
caused by the négligence of his servants. This comports with the 
common law. The langtiage of the décisions is that the master is 
"liable," "answerable," "responsible," for the négligence of his serv- 
ant, not that he himself is négligent. Is there any such necessitty 
as thefoUowing statement assumes: "In order to maintain an action 
for injury to person or property by reason of négligence or want of 
due carë, there must be shown to be existing some obligation or duty 
towards the plaintiflf which the défendant has disregarded or violated." 
If the master is liable for the négligence of his servant, surely an action 
may be maintained against him On that liability without imputing to 
him Personal négligence. Hitherto the ground of the master's lia- 
bility has been that the wrongdoer was his servant and about his 
business. This fits the facts and fully justifies the liability. Whatever 
is more than this cornes of quitting the facts and pursuing fictions. 
Further on in the opinion the reasoning at times seems to confound 
the liability of the master to answer in damages for the négligence of 
his servant, with his positive duty to exercise reasonable care in the 
sélection of those ivhom he employés.' Of course, the ground of lia- 
biHty in each of thèse éases is widely différent. In the one case, the 
master himself is guilty of négligence in his failure to exercise care in 
the sélection of his servants ; in the other case, he is liable thowgh he 
is himself entirely free from négligence. The illustration cited as to 
an injury to a passenger by the collision of two trains owned and 
operated by différent railroads does not cover the case. There each 
of the défendants \<fould be négligent, and the négligence of each would 
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be a proximate cause of the plaintiff's injury. But in the case then 
under considération the master was himself free from négligence. By 
statute simply he was made responsible for the neghgence of another. 

The case of Riser v. Railroad Co. (C. C.) ii6 Fed. 215, proceeds 
upon the ground that "when the servant of a railway company is guilty 
of négligence in the course of his employment his négligence is the 
négligence of the railway company." This, however, is not the real 
ground of liability. As I hâve already said, the master is responsible, 
but he is not négligent. He is made liable out of considérations of 
public policy, but not because of any wrongful act on his part. 

It is uniformly held that, in order to justify a removal, the case 
must présent two or more distinct causes of action. Little attempt, 
however, has been made to define what shall constitute a "cause of 
action" within this rule. In many of the cases it is said that the 
cause of action miust be one upon which "a separate and distinct suit 
might hâve been brought." But in actions for tort this rule will 
furnish no guidance, for there the liability is several, and a separate 
suit may be maintained against every party who is legally liable for 
the wrong. 

Another rule that is frequently laid down to détermine when causes 
of action are distinct is to ascertain whether they are constituted of 
the same facts and could be supported by the same évidence. In 
actions to enforce the master's common-law liability for the négligence 
of his servant, the only élément to distinguish such an action from an 
action against the servant would be that in the former suit the fact of 
the relationship between the master and the négligent servant would 
hâve to be established, and that the wrong was committed in the course 
of the employment. In suits like the présent, however, brought under 
a statute to recover damages for the négligence of a fellow servant, 
there are other distinguishing éléments, as will be pointed out later. 

Another rule that has been often prescribed for determining whether 
causes of action are distinct is whether the ground of liability is the 
same. Krônshage v. Railway Co., 45 Wis. 500; Skoglund v. Rail- 
way Co., 45 Minn. 330, 47 N. W. 1071, 11 L. R. A. 222, 22 Am. St. 
Rep. 733; Brunsden v. Humphrey, 14 Q; B. Div. 141. If this feature 
of distinction is sufïicient to satisfy the rule as to the removal of 
causes, the présent case is plainly removable, for the ground of liability 
on the part of the master is widely différent from that of the servant. 

I think the weight of'reason as well as the majority of décisions, not 
only in the fédéral courts, but wheréver the question has been raised, 
is in favor of holding the liability of the master to be a distinct cause 
of action from that of his servant. 

There are, however, in the présent case, peculiar reasons for treating 
the causes of action as separate. The deceased was the fellow serv- 
ant of the engineer and the other persons in charge of the engine whose 
négligence caused this injury. At common law, therefore, the corpo- 
ration would not be liable. As against it, the plaintiflf must rest her 
cause upon the statute of Minnesota, doing away with the so-called 
"fellow servant rule" as to railroad companies in certain cases. This 
statute is identical with that of lowa, which Judge Shiras had under 
considération in the case of Beuttel v. Railroad Co. (C. C.) 26 Ped. 
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50, and what he there says is directiy in point in passing upon the 
présent case. To sustain her action against the railway company, the 
plaintiff must prove at least three things, which would be whoUy im- 
material as to the other défendant. She must show (i) that Ames and 
the other employés guilty of négligence were employés of the défend- 
ant railway company ; (2) that they were engaged in operating the rail- 
road ; and (3) that the particular thing they were doing involved some 
risk peculiar to the opération of railroads. Lavallee v. Railway Co., 
40 Minn. 249, 41 N. W. 974 ; Johnson v. Railroad Co., 43 Minn. 222, 
45 N. W. 156, 8 L. R. A. 419. Thèse features separate the cause cl 
action as against the master more widely from that against the servant 
than would be the case in a suit by a third person to charge the master 
on his, common-law liability for the négligence of his employé. Such 
a suit would rest, as against both the défendants, upon the common 
law; whereas the présent suit is founded as against the master upon 
statute, but as against the servant upon common law. 

It is intimated in the case of Railway Co. v. Dixon, 179 U. S., at 
page 140, 21 Sup. Ct. 67, 45 L. Ed. 121, that it would be proper for 
fédéral courts to follow the décisions of the state courts in determining 
whether the cause of action was joint or several. If that course were 
pursued in this case, it would be fatal to the motion to remand, as the 
suprême court of Minnesota, in Trowbridge v. Forepaugh, 14 Minn. 
133 (Gil. 100), held that a joint action could not be maintained to en- 
force such a liability. 

The disposition of the motion to remand indicates clearly the proper 
disposition of the demurrer. 

An order will be eiltered denying the motion to remand, and grant- 
ing the plaîntifï 15 days in which to dismiss the action as to one of the 
défendants. Otherwise the demurrer will be sustained. 



STATE TRUST CO. T. KàNSAS CITY, P. & G. R. 00. et al. (BRBUBL et 

al., Interveners). 

(Carcult Court, W. D. Missouri, W. D. February 7, 1903.) 

No. 2,831. 

L Railroads— FoRBCi.osnRB of Mortgages— Intervbntioh. 

General credltors of a railroad company, who permit ail Its property 
to be taken possession of by receivers appolnted In a foreclosure suit, 
and a decree to be entered subjecting such property to the payment 
of preferential debts, receivers' llablllôes, and the mortgage Indebted- 
ness, and the property to be sold under the decree, and the sale con- 
flrmed, wlthout taklng any steps to assert their clalms, althougb they 
matured prior to the commencement of the foreclosure suit, are pre- 
cluded by lâches from thereafter maintalning pétitions of Intervention 
to compel payment of thèlr demands from the f und In the hands of the 
receivers on the ground that such receivers took Into theIr possession 
property which was not subject to the lien of the mortgage. 

8. Samb— Mortgage Including Pbrsonaltt— Efpbct op Faildhk to Rbcobd 
AS Chattel Mortgage. 

Where, as under the Kansas statute, as construed by its courts, an 
nnrecorded chattel mortgage Is valid as between the parties, and. If 
dellvery to the mortgagee takes place at any time before a levy or sel- 
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znre Is made In behalf of those persons as to whom It Is vold, the de- 
feet will be cured, and the mortgagee's lien wlll be protected, notwith- 
Btanding his fallure to record, or to file the annnal affldavit required, a 
mortgage coverlng ail the property of a railroad company, real and 
Personal, although not recorded as a chattel mortgage, is valld, as 
against gênerai credltors of the mortgagor, as to Personal property which 
■was taken possession of and sold by receivers In a suit to foreelose, and 
passed into the possession of the purcbaser before suit brougbt by sucb 
credltors. 

& SaME — RiGHTB OF GbnEKAL CRBDITORS — LACHES. 

General credltors of an insolvent railroad company, whose demands 
are unllquldated, and who take no steps to enforce payment until after 
ail the property and funds of the company subject to their claims bave 
been dlsbursed through a recelvership In payment of other Uabilltles, 
hâve no equlty to requlre payment from the proceeds of mortgaged 
property on the ground that the receivers took possession of money in 
the treasury of the company, and recelved the net Income from the 
property. 

4. BAMB — BiGHT OF FoHE0I.OSDHœ. 

The fact that by the terms of a railroad mortgage the trustées therein 
are not authorized to enter and take possession of the property until 
six months after a default does not preclude a court of equlty from en- 
tertaining a bill of foreclosure before that tlme, and appointing receiv- 
ers, when it is found necessary for the protection of the mortgaged prop- 
erty, and to insure the due performance of the obligations which the 
mortgagor owed to the public. 

5. SAMB— RlQHT OF iNTBRTENTIOSr— IMPBACHMBNT OF DkCKKE. 

After a court of equlty bas entered a decree foreclosing a railroad 
mortgage, and has sold the property free from ail demands against the 
mortgagor, except an obligation on the part of the purcbaser to see 
that the costs of suit, the receivers' liabilitles, and preferential claims 
which may be. allowed are pald, if not discharged by the proceeds of 
sale, it wlll not entertain pétitions of intervention by unsecured cred- 
ltors of the mortgagor, whose claims are not preferential, to compel 
the purcbaser to pay tiie same on the ground that it is, In effect, a 
reorganizatlon of the old company, and liable for its debts. Sucb a pro- 
ceeding seeks to impeach the validlty of the decree and sale, which 
cannot be done by an Intervener, but only by an original suit 

In Equity. 

Stephen H. Allen and Otis S. Allen," for interveners. 
Lathrop, Morrow, Fox & Moore, for respondents. 

THAYER, Circuit Judge. The questions to be determined în this 
case arise in the following manner: After a decree of foreclosure 
and sale had been entered in the above^entitled cause, and in pur- 
suance thereof ail the property of the Kansas City, Pittsburg & 
Gulf Railroad Company had been sold, which sale took place in 
March, 1900 (the bill of foreclosure having been filed on April 28, 
1899, and receivers appointed at that time), John Breuel and others 
filed pétitions of intervention in the above-entitled cause; claiming 
the right to do so under certain provisions of the decree of fore- 
closure. Thèse intervening pétitions were referred to the spécial 
master theretofore appointed in the cause for hearing and a report 
thereon. The Kansas City Southern Railway Company, the pur- 
cbaser at the foreclosure sale, filed a demurrer to the several inter- 
vening pétitions before the master, and, after a hearing had thereon, 
the master reported that the demurrers should be sustained. Excep- 
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tions were taken to such report, and the question now before the 
court is whether the action of the master should be approved. 

The various intervenîng complaints, which were identical in form, 
Statçd, in substance, that when the Kansas City, Pittsburg & Gulf 
Railroad Company constructed its railroad across the valley of a 
creek in Bâtes county, Mo., near the eastern boundary line of the 
State bf Kansas, it erected an embankment across the valley, there- 
by obstructing the natural flow of the waters in said creek, and caused 
them to overflow the petitioners' lands, situated in the state of Kan- 
sas. The petitioners alleged that as a resuit of said overflow their 
crops had been damaged to a certain extent during the years 1896, 
1897, and 1898; the embankrtient, as it seems, having been erected 
as early as the year 1894. For the amount of the damages so sus- 
tained they claimed an allowance against any funds then or there- 
after in the hands of the receivers, derived from any source, and that, 
in case there were no funds in the hands of the receivers, the prop- 
erty which had been sold at the foreclosure sale, and was then in 
the hands of the Kansas City Southern Railway Company, be charged 
with a lien for the damages which the interveners had severally sus- 
tained, and that, unless thèse damages were paid, the property be 
retaken and sold to liquidate their several demanda. This relief was 
prayed for on two principal grounds : In the first place, it was 
claimed that the receivers, when appointed, in April, 1899, had taken 
possession of certain personai property of the Kansas City, Pitts- 
burg & Gulf Railroad Company, the mortgagor, which was located 
at Ft. Scott, Kan., and consisted of materials and supplies for the 
opération of a railroad — the same being of large Value — ^which per- 
sonai property, although describéd in the mortgage that had been 
foreclosed, yet, by virtue of the fact that the property was not de- 
livered to the mortgagee, and by virtue of the fact that the provisioas 
of Kansas laws relating to the recording of chattel mortgages had 
not been fully complied with,^was not, as the interveners claimed, 
subject to the lien of the mortgage, so far as gênerai creditors of the 
mortgagor were concernedi , It was also alleged by the petitioners 
that no default had occurred wnder the mortgage when the receivers 
were appointed, such as authorized the trustées in the mortgage to 
take possession of the mortgaged property, and that the money on 
hand at that time, in the treasury of the mortgagor company, which 
came to the possession of the receivers, as well as the income which 
was derived by the receivers from the opération of the mortgaged 
property up tb October i, 1899, was not subject to the lien of the 
mortgage, but was subject to the claims of gênerai creditors. The 
interveners insisted that their claims should be paid out of the two 
funds last describéd, because, as respects them, they were not 
subject to the lien of the mortgage. In the second place, the inter- 
veners allège that the stockholders and bondholders of the Kansas 
City, Pittsburg & Gulf Railroad Company, prior tp the foreclosure 
sale, placed; their stock and bonds in the hands of a reorganization 
committee upon tl;ie understanding and agreement with said commit - 
tee, which was subsequently carried into efïect, that a new company 
should be formed to purchase the property of the mortgagor com- 
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pany at the foreclosure sale, and that this new company, when it was 
formed and had made the purchase, should issue its bonds and com- 
mun and preferred stock, in certain proportions, in lieu of the bonds 
and stock of the Kansas City, Pittsburg & Gulf Railroad Company 
that had been deposited with the reorganization committee. On ac- 
count of this alleged arrangement, which was made in expectation of 
a sale under the decree of foreclosure, it is claimed, in substance, 
that the new company, namely, the Kansas City Southern Railway 
Company, which purchased at the foreclosure sale, is the successor 
of the mortgagor company, or, in other words, is the same company 
under a new name, and that it is liable for the mortgagor's debts, 
including the claims of the interveners. 

Counsel for the interveners concède that the claims which they pré- 
sent were filed pursuant to paragraph 19 of the final decree, which or- 
dered the spécial master to give a notice "requiring the holders of any 
claims against the Kansas City, Pittsburg & Gulf Railroad Company, 
or the receivers thereof, to présent the same to him for allowance 
* * * within the period of six months after the first pubhcation of 
such notice." The object of this provision of the decree was to re- 
quire the holders of what are known as "preferential demands" and 
demands contracted by the receivers, to be presented for allowance 
within the period named, to the end that the aggregate amount of 
the debts which were entitled to payment in advance of the mortgage 
debt might be ascertained, and paid out of the fund realized at the 
mortgage sale before the fund was distributed among bondholders. 
The provision in question had référence solely to "preferential de- 
mands" and debts created by the receivers, as is clearly disclosed by 
the notice subsequently published by the master, the form of which 
notice was submitted to the court, and by it approved, before it was 
published. The notice in question called for the presentatio'n of 
claims or demands against the receivers and against the property of 
the Kansas City, Pittsburg & Gulf Railroad Company, which had 
^been theretofore sold pursuant to the decree of foreclosure, "which 
claims or demands are alleged to be of a preferential character, and 
to be such as the purchaser at the foreclosure sale is required to pay 
under and by virtue of the provisions of the decree of foreclosure." 
This notice, and the paragraph of the decree in conformity with 
which it was drawn, required parties to file such claims only, exist- 
ing against the mortgagor company, as were entitled to payment out 
of the proceeds of the foreclosure sale before any distribution was 
made among bondholders; the object being to ascertain the net 
amount applicable to the payment of the mortgage debt. The pro- 
vision of the decree that claims not thus presented should not be en- 
forceable against the receivers, or against the property which had 
been sold, only operated to bar preferential demands and demands 
contracted by the receivers. It was not intended to bar the rights 
of creditors holding claims of a différent character, nor did it hâve 
that eiïect. That paragraph 19 of the decree was inserted for no 
other purpose than the one last indicated, and had référence to pref- 
erential demands and those contracted by the receivers, is further 
shown by paragraph 15 of the decree and by paragraph 6 of the 
120 F.— 28 
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order appointing receivers. Paragraph 15 of the decree only re- 
quired the purchaser at the foreclosure sale to take the property 
subject to the payment of costs, debts contracted by the receivers, 
and such indebtedness of the mortgagor as was paramount in lien 
to the mortgage bonds, if it so happened that thèse daims were not 
paid out of the proceeds of the sale; the intent being to pass the 
property to the purchaser free from ail other claims; and, by para- 
graph 6 of the order appointing receivers, they were given authority 
to pay, out of any income or revenue coming to their hands, such 
claims only as, according to ail the authorities, are deemed to be 
of a preferential nature. The record discloses the fact that the fore- 
closure suit was administered throughout upon the theory that the 
court would only undertake to adjudicate and direct the payment of 
claims presented by interveilers which were of a preferential character, 
and that it would not undertake to audit claims against the mortgagor 
that were not secured by any lien, légal or équitable, upon the property 
in the hands of its receivers. 

Now, the claims involved in the présent controversy are claims for 
unliquidated damages against the Kansas City, Pittsburg & Gulf Rail- 
road Company. They hâve never as yet beén reduced to a judgment 
in any court. Some of them accrued three years prioi-'to the filing 
of the bill of foreclosure, and ail of them had accrued bèfore the bill 
was fîled. It is obvious, therefore, that they are not preferential de- 
mands, in the sensé in which that term is used in the decree, but are 
merely gênerai claims against the mortgagor company, and are not 
supported by any lien, légal or équitable, against any of its property. 
Trust Co. v. Riley, 16 C. C. A. 610, 70 Fed. 32, 30 L,. R. A. 456 ; Bank 
V. Doud, 44 C. C. A. 389, 105 Fed. 123, 52 L. R. A. 481. In view of 
thèse facts, the master was invested with no authority to hear and 
adjudicate thèse claims by virtue of paragraph 19 of the decree, and 
the notice issued in conformity therewith; and while it is true that 
some of the intervening pétitions were referred geperally tO the master 
for hearing and report, by an ordèr made pn Jurie 5, 1900, yet this , 
order must be understood as hav'ing been made under and subject to 
the spécifie powers that had beeh cbhferred upon the master by the 
decree. It was entirely proper, therefore, for the master to declipe 
to enter upon a hearing with respect to the merits of thèse unliquidated 
demands against the Kansas City, Pittsburg & Gùlï Railroad Com- 
pany, when it became apparent that they were in nO sensé claims of 
a preferential character or demands contracted by the receivers, and 
when it further appeared that theii* allowance and payment was pressed 
on the ground that some property had corne to the possession of the 
receivers, to which the lien of mbftgfage possibly did not extend, and 
when it fufther appeared that, whether the mortgage lien did or did nOt 
extend to such property, the côuil:, by its final decree, had in fact ad- 
judicated that the mortgage did céver such property, and had directed 
its sale for the satisfaction of the mortgage indebtedness. 

It is urÇed, however, in behalf of the interveners, that it is compétent 
for the court to grant the relief riow prayed for, even if it be true that 
the master prbperly rejected the interventions when he discoyered that 
they were not founded upon preferential demands or debts contracted 
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by the receivers. It is said, in substance, that as the court assumed 
control of ail the property of . the mortgagor company, including some 
to which the lien of the mortgage did not extend, thereby putting it 
beyond the reach of unsecured creditors, it is, in equity, bound to pro- 
tect creditors of the latter class to the extent of ascertaining the 
validity of their claims, and the amount thereof, and requiring their 
payment to the extent of the value of such property of the mortgagor 
as was sequestrated in the foreclosure proceedings, to which the lien 
of the mortgage did not extend. It is undoubtedly true that, when a 
court takes possession of property through the agency of a receiver, 
it is bound to protect the rights of any third party who has an interest 
m or a lien upon the property, and to entertain intervening pétitions 
which may be filed to protect such an interest or to enforce such a Hen, 
since it will not sufifer the possession of its receiver to be disturbed 
by process emanating from any other court. But in the case in hand 
the interveners had no spécifie interest in or lien upon any of the prop- 
erty which came to the possession of the receivers, as the interveners 
were merely gênerai creditors of the mortgagor, and, as such, had 
no lien upon its property. It was their privilège, doubtless, to hâve 
intervened in the foreclosure proceedings, and to hâve suggested the 
facts which they now allège, at any time prior to the entry of the final 
decree, which subjected ail of the property in the receivers' hands to 
the payment of preferential demands, receivers' liabilities, and the 
mortgage indebtedness. They might hâve brought the facts which 
they now allège to the attention of the court, namely, that the receiv- 
ers had inadvertently assumed possession of property which was not 
covered by the mortgage, so far as gênerai creditors were concerned ; 
and they might hâve asked that such property be released from the 
custody of the receivers, or at least that the proceeds thereof, if sold, 
should not be applied to the satisfaction of preferential demands, re- 
ceivers' liabilities, and the mortgage indebtedness, as was in fact donc. 
If such intervening complaints had been filed at the proper time, it 
would hâve been possible to hâve instituted an inquiry concerning the 
alleged facts, and to hâve released any property which was not covered 
by the mortgage or was not rightfully in the custody of the receivers, 
if such a course had seemed necessary or proper for the protection of 
gênerai creditors. But no such action was taken by the interveners, 
nor is any sufîicient reason disclosed why such action was not taken. 
The pendency of the foreclosure proceedings was well known, being 
a matter of public notoriety. The claims of the interveners had ac- 
crued when the foreclosure suit was instituted, and some of them were 
of long standing. Nevertheless, as before stated, the interventions 
were not filed until after the entry of a decree which, in effect, subject- 
ed ail the property then in the receivers' hands to the payment of 
preferential debts, receivers' liabilities, and the mortgage indebtedness. 
Indeed, the interventions were not filed until after the property to be 
^ffected was sold under the decree, and the sale had been duly con- 
firmed. At that late day the interveners appeared, and prayed that 
their demands might be allowed and paid ; basing their right to relief 
on the ground that the decree rendered was erroneous, in that it had 
subjected property of the mortgagor to the payment of preferential 
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demands, receivers' liabilitîes, and the mortgage indebtedness, which 
was not, in fact, covered by the lien of the mortgage, so far as the in- 
terveners wëre concerned. In view of thèse considérations, the court 
is of opinion that the intervéners are precluded by lâches, if for no other 
reason, from obtaining the relief sought, in so far as such relief is 
based on the allégation that certain property was appropriated by the 
receivers which was not covered by the mortgage. This was substan- 
tially the view taken by the Circuit Court of the United States for the 
Eastern District of Michigan in Farmers' Loan & Trust Co. v. Détroit, 
B. C. &' A. R. Co., 71 Fed. 29, 35, 36, where an analogous question 
arose, and a gênerai creditor of a mortgagor company was denied 
relief because he had failed to file his intervention in due season. 

The case has been treated thus far upon the assumption that certain 
Personal property, described as materials and supplies incident to the 
opération of a railroad, and located at Ft. Scott, Kan., has been sub- 
jected to the payment of the mortgage indebtedness, or has been con- 
sumed in a manner which was bénéficiai to the mortgage bondholders, 
to which the lien of the mortgage did not extend, so far as the inter- 
véners are concerned. But this assumption seems to be erroneous. 
The mortgage in controversy was filed and recorded as a real estate 
mortgage in Crawford county, Kan., where the personal property 
in dispute was located, but it was not filed, it seems, as a chattel 
mortgage in said county ; nor was an annual afïidavit afterwards made, 
showing the amount due and unpaid thereon, as the local law (sec- 
tions 4244, 4246, Rev. St. Kan. 1901) requires. It is conceded that 
the mortgage in question sufRciently described the property in contro- 
versy, and intended to convey it as security for the mortgage debt ; but 
it is contended that for want of an actual delivery of the property to 
the trustées in the mortgage, and because of the failure to comply with 
local laws conceming the registry, of chattel mortgages, it was void as 
to creditors such as the intervéners. The question has been mooted 
whether the law relating to the rëtording of chattel mortgages is 
applicable to railroad mbrtgages, such as cover an entire railroad arid 
ail Personal property' cônnëcted therewith and appurtenant theretb, 
and the authorities on that point hâve been collected by counseî with 
some care. Hammock v. Trust Co., 105 U. S. 77, 26 L. Ed. iiii; 
Southern California Motor Board Go. v. Union Loan & Trust Co'., 
12 C. C. A. 215, 64 Fed. 450; Farmers' Loan & Trust Co. v. Détroit, 
B. C. & A. R. Co. (C. C.) 71 Fed. 29. But it is deemed unnecessary 
on this occasion to express an opinion ■yvith relation to the point thus 
raised. Under the laws of Kansas an unrecorded chattel mortgage is 
only void as to creditors and subséquent purchasers and mortgagees 
in good faith. It is validas between the mortgagor and mortgagee, 
and, if a delivery to the mortgagee takes place at any time before 
a levy or seîzùre is made in behalf of those persohs as to whom it 
is void, the defect will be ciired, and the mortgagee's lien will be pro- 
tected, regardless of his failure to record the instrument or to mâke* 
the annual afïidavit. Dayton v. Bank, 23 Kan. 421, 423; Cameron v. 
Marvin, 26 Kan. 612; Dolan v. Van Démark, 35 Kan. 304; Leech v. 
Manufacturing Co. (Kan.) 56 Pac. 134. Now, it is undeniable that the 
receivers took possession of the personal property in controversy un- 
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der the order appointing them ; that it was sold by tlie spécial master, 
or such part thereof as had not at the time been consumed, under the 
decree of foreclosure, as a part and parcel of the mortgaged estate; 
and that the purchaser assumed possession thereof, and had it in his 
possession for at least two months before thèse interventions were 
filed. Under thèse circumstances, the fact, if it be a fact, that the 
mortgage was not duly recorded, lends no support to the interveners' 
daims. The possession taken by the purchaser at the foreclosure sale 
(it having been sold as a part of the mortgaged pi'operty) is as effectuai 
to cure any defect in the matter of recording the instrument as pos- 
session actually taken by the mortgagee or trustée in the mortgage. 
Lyle V. Palmer, 42 Mich. 314, 3 N. W. 921. 

The right of the interveners to hâve their unliquidated demands for 
damages inflicted by the mortgagor company allowed and paid be- 
cause the receivers took possession of some money in the treasury of 
the mortgagor company when they were appointed, and received the 
net income of its property until October i, 1899, when the second 
default in the payment of interest accrued, and when the trustées in 
the mortgage, by virtue of its provisions, were entitled to take posses- 
sion of the mortgaged property without the aid of légal process, rests 
upon no better ground and is supported by no higher equity than their 
right to relief predicated upon the ground which was last considered. 
'The mortgage which is involved in the présent case, in broad terms, 
pledged ail "revenues, rates, tolls, incomes, rents, issues, profits, and 
sums of money arising from or to arise from" the opération of the 
mortgagor's railroad to the payment ôf its bonded indebtedness. The 
bill under which the receivers were appointed charged that there had 
been a default on the part of the mortgagor in the payment of an in- 
terest irtstallment amounting to $575,000, which fell due April i, 1899 ; 
that the mortgagor owed floating debts and accrued taxes to the 
amount of about $575,000, which it was unable to pay ; that it owed 
nearly $2,000,000 on account of roUing stock, which sum it was re- 
quired to pay at the rate of $40,000 per month ; that a large sum of 
money would soon become due to its employés on account of wages; 
and that the mortgagor company was unable to meet thèse obhgations, 
and was in fact insolvent. Thèse allégations proved to be well found- 
ed. It is within the personal knowledge of this court that the funds 
which came to the possession of the receivers, and ail the income which 
they derived from the opération of the road, up to October i, 1899, 
were insufficient to pay ofï floating debts and meet current obligations 
and keep the railroad in opération, and that large sums of money were 
borrowed by the receivers, by direction of the court, to supply the de- 
ficiency, which loans were subsequently paid by or in behalf of the 
bondholders or other pérsons interested in the property. The fact is 
that the railroad, at the time the receivers were appointed, was in 
many respects incomplète and unfitted for opération. It was not in a 
condition, without further large expenditures of money and labor, to 
earn any net income. The funds to complète it and to make good any 
deficiency in operating expenses were raised, by means of receivers' 
certificates, on the crédit of the property in their hands, and, by an or- 
der of this court, were made a spécial lien on the property, paramount 
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to the mortgage. Moreover, thèse interyeners, while the foreclosure 
proceedings were pending, made no effort to impound the money that 
was in the treasury of the company when the receivers were appointed, 
or the net income, if there was any, which came to their hands prior 
to the second default, on October i, 189g. In view of thèse facts, it 
seems to the court manifest that the claim of the interveners that the 
amount of funds in the treasury at the time the receivers were ap- 
pointed, and the net income, prior to October i, 1899, should be ascer- 
tained and paid to them, is without merit. Whatever the amount of 
such fund or income may hâve been, it was disbursed in the course of 
the receivership, in the discharge of liabilities of the mortgagor com- 
pany, that were at least as meritorious as the claims of the inter- 
veners. In ail probability, the fund which they seek to reach, and 
upon which they found their equity, was expended in the payment of 
liabilities of the mortgagor that were of a preferential nature, namely, 
for the wages of employés and for materials and supplies. But be 
this as it may, the court is of opinion that inasmuch as the mortgagor 
company was in an insolvent and failing condition when the receivers 
were appointed, and had defaulted in the payment of one of its interest 
installments, and was unable to discharge its duties to the public in 
conséquence of its insolvent condition, it was entirely compétent for 
the court, through the agency of its receivers, to take possession of 
the funds in question, and of the net income, and to make such applica- 
tion of the same as was in fact made, and that no equity arises in 
favor of the interveners in conséquence of what was thus done. The 
fact that by the provisions of the mortgage the trustées therein were 
not entitled, of their own volition, to take possession of the mort- 
gaged property until six months subséquent to a default, surely did 
not preclude a court of equity from entertaining a bill to foreclose, 
and appointîng receivers tnereunder, when it was found necessary to 
do so for the protection of the mortgaged property, and to insure 
the due performance of those obligations which the mortgagor owed 
to the public. 

With respect to the second ground of relief which is relied upon in 
the several interventions (being the ground hertofore stated), it is to 
be observed that this court has heretofore decided that it would not 
entertain an intervening pétition which was fîled in this cause by an 
unsecured creditor of the Kansas City, Pittsburg & Gulf Railroad 
Company with a view of compelling the Kansas City Southern Rail- 
way Company, the purchaser at the foreclosure sale, to pay his de- 
mand upon the ground that no foreclosure of the mortgagor's interest 
in the mortgaged property had in fact been effected by the foreclosure 
suit, and that the légal proceedings taken in that behalf had merely 
operated as a reorganization of the mortgagor company ; leaving the 
property to which the proceedîng related in the purchaser's hands, 
subject to the payment of the mortgagor's debts. No sufficient rea- 
sons are disclosed for departing from that rule on the présent occasion. 
The foreclosure suit was heard and determined in the usual way, and 
according to the established course of procédure in such cases. An 
upset price ($12,500,000) was fîxed by the court, which, considering the 
then condition and value of the mortgaged property, was deemed ade- 
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quate to insure a fair sale, and protect the interests of ail persons who 
had either a légal or an équitable claim on the property. The decree 
expressly provided that the sale, when made and confirmed, should 
operate as "a perpétuai bar, both in law and equity, to the Kansas City, 
Pittsburg & Gulf Railroad Company, and the défendants in this suit, 
and each and every of them, and ail persons claiming by, from, or un- 
der them, or any of them, in or to or in respect of said premises, prop- 
erty, or franchises so sold and conveyed, and each and every part 
thereof." The same decree, in eflfect, adjudged that the purchaser at 
the foreclosure suit should take the property purchased free from ail 
deraands against the mortgagor company, save an obligation to see 
that the costs of the suit and ail of the receivers' liabilities and prefer- 
ential demands were duly paid, if thèse were not discharged by the 
proceeds of the sale. The agreement that had been entered into be- 
tween the bondholders and stockholders of the mortgagor company, 
to which allusion is made in the intervening pétitions, was not exhibit- 
ed to the court in the course of the foreclosure proceedings ; nor did 
the court deem it any part of its duty to inquire into the arrangement 
that had been made by the purchasing company to obtain the means 
wherewith to make the purchase, or to inquire on whose account the 
purchase was made, or how the purchasing company had disposed of 
its stock, or concerning the amount of the bonds and stock which it 
proposed to issue, or to whom such bonds and stock had been issued. 
The mortgage that was foreclosed contained an express agreement, 
in the eighth article, that the trustées therein, or their successors, 
might "bid for and purchase [the mortgaged property] or cause the 
same to be bid for and purchased for and in behalf of the holders of 
the bonds hereby secured, * * * in proportion of the respective 
interests of said bondholders, at a reasonable price." The manner in 
which the purchasing company had been organized, and had disposed 
of its stock and bonds, seemed to be a matter which was foreign to 
any issue raised in the foreclosure suit, and of no concern to the court, 
provided the purchaser faithfuUy complied with the terms of the pur- 
chase, as it subsequently did. In view of thèse considérations, the 
court concludes that, even if it be true, as now claimed, that because 
the new or purchasing company issued its stock and bonds, in certain 
proportions, to the stockholders and bondholders of the old company, 
in pursuance of an agreement to that eiïect, which was made before the 
sale, and before the new company was organized, it thereby placed 
itself, notwithstanding the purchase, in a situation where it became 
legally or equitably chargeable with the debts of the old company, then 
and in that event the right or equity in question should be enforced by 
an original proceeding against the Kansas City Southern Railway 
Company, and such other parties as may be entitled to be heard with 
respect to such equity, rather than by an intervention in the foreclosure 
suit. In so far as the interveners ask for relief on the ground last 
mentioned, they manifestly seek to impeach the decree by depriving 
it of the eflfect of a decree of foreclosure, which it was intended to hâve, 
and by imputing to it an entirely différent effect. They seek in this 
way to overthrow the decree, although they came into court subsé- 
quent to its rendition, and osténsibly, at least, for the purpose of 
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availing themselves of sorae of its provisions. This thpy should not 
be permitted to do, especially as they can readily enforce the rights 
which they now assert by an original bill, if such rights exist. As 
the interveners were not parties to the foreclosure suit, they are not 
bound by the decree therein, if that action was not brought in good 
faith to secure the foreclosure of a mortgage, but was brought, by col- 
lusion between the bondholders and stoçkholders of the old company, 
for the fraudulent purpose of enabling the stoçkholders to appropriate 
a part of the corporate assets, to the préjudice of the corporate credit- 
ors. If the decree is to be assailed on that ground — and such seems 
to be the second ground of assault — then it should be made by an 
original bill, inasmuch as the gênerai rule is that one who is not a party 
to a suit, but who intervenes, cornes in in subordination to the record 
as he finds it, and will not be permitted to raise new issues or delay 
final action in the case, or insist upon a change in the form of the pro- 
ceedings. ii Enc. PI. & Pr?ic. 509, 510, and cases there cited. If this 
is the rule as respects an ordinary intervention fîled in advance of a 
final judgment or decree, much greater reason exists for requiring one 
to proceed by an original bill who cornes forward after a final decree, 
and after third parties hâve acquired rights thereunder, and proposes 
to impeach it for reasons dehors the record. 

Touching the final paragraph of the decree, on which counsel for 
the interveners seem to lay some stress, as containing a réservation of 
power in the court to niodify or amend the decree at the instance of 
a party or an intervener, it is to be observed that this clause was in- 
serted in the decree solely for the purpose of reserving the power to 
make such modifications in the conditions of the sale and as to the 
distribution of the proceeds as might be deemed necessary, intermedi- 
ate the entry of the decree and the occurrence of the sale. It was not 
intended as a réservation of power to overturn the decree and rights 
acquired thereunder after the sale of the mortgaged property, and the 
delivery of the same to the purchaser, at the instance of any third party 
who might corne forward and suggest that the decree was in some re- 
spects erroneous. 

The resuit is that the exceptions to the master's report will be over- 
ruled, his report will be confirmed, and an order will be entered dis- 
missing the sëvëral interventions. 



In re DOSCHBR et al. 
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L Bankkuptot— iNBOiiVBNOT— Pkopertt to be Bxcluded fbom Absets. 

Where property bas been transferred in payment of or as securlty 
for a just debt, the mère (act that It may involve a préférence in bank- 
ruptey, should bankruptcy proceedings be instltuted agalnst the debtor, 
does not exclude It froip considération in determinlng hls solvency un- 
der the provisions of Bankr. Act, $ 1, subd. 15 [U. S. Comp. St 1901, p. 
3419]. 

& Samb— Pbooï" of Insolvbnct— Admission of Corporation. 

A pétition filed in a state court by the directors of a corporation, al- 
leging its insolvency, and praying^ Its dissolution and the appolntment of 
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a receiver, Is not a sufflcient ground for a findlng of Insolvency by a 
court of bankruptcy in involuntary proceedlngs Subsequently Instltuted 
against It, where a différent rule as to what constitutes insolvency ob- 
talns In the state courts from that prescribed by the bankruptcy aet, and 
especially when the schedule attacbed to such pétition showed an appar- 
ent excess of asswts over liabllitles. 

In Bankruptcy. Hearing on pétition in involuntary bankruptcy. 

Henry F. Cochrane, for petitioners. 

Harai'iton & Beckett (William H. Hamilton, of counsel), for re- 
spondents. 

THOMAS, District Judge. The Malcom Brewing Company, or- 
ganized about 12 years ago for brewing business, owns land on which 
there is a well-equipped brewery and malthouse, and stable buildings, 
in the borough of Brooklyn, mortgaged for the sum of $200,000, to 
secure 6 per cent, bonds due January i, 1906. For the last several 
years the business of the corporation has declined largely, and the 
stockholders hâve made loans to the company to the amount of 
$1 50,000, for which were given notes, upon which no interest has been 
paid for two years. Thèse notes hâve been renewed from time to 
time, and finally to February, 1903, except those aggregating a few 
hundred dollars, which were paid in 1901, and excepting, also, the 
three notes known herein as the "Doscher Notes," amounting to 
$11,798. In addition to such indebtedness, one Claus Doscher, the 
father of Henry Doscher, one of the petitioners, holds a note for 
$10,000, for money loaned the company November 27, 1900. In De- 
cember, 1900, and January and February, 1901, William Dick, father 
of J. Henry Dick, one of the présent directors of the company, made 
a cash loan to the company amounting to $40,000, which was repre- 
sented by notes due in the summer of 1902. In June, 1902, William 
Dick issued a summons and complaint against the company, to recover 
this $40,000 ; but the company obtained forbearance, and no judgment 
was entered therefor. On July 14, 1902, Henry Doscher sued the 
company for the cash loan of $10,000 which had been made to the 
company by Claus Doscher, and also upon various stockholders' 
notes issued to the Doscher family; the claim, in ail, amounting to 
about $24,000. On July 15, 1902, ail the directors of the company 
joined in a pétition to the suprême court, praying for a voluntary 
dissolution of the company; but such pétition was not presented to 
the court until July 28th, which was shortly before the time when 
Doscher was entitled to enter his judgment. On April 23, 1902, the 
directors of the company passed the following resolution : 

"The ofRcers of thls company be, and are hereby, authorized to borrow. at 
the best rate of discount possible, the sum of $45,000, for the purpose of pro- 
curing liquor tax certiflcates for the company's customers for the year begin- 
nlng May 1, 1902; and that sald offlcers be, and are hereby, authorized to re- 
assign ail the asslgnments of said Uquor tax certiflcates held by the company 
to secure such loan, and that said offlcers, if necessai'y, procure the Indorse- 
ments of Individual stockholders to notes given for said loan, and that said 
ofacers be, and are hereby, authorized to exécute assignments of ail chattel 
mortgages held by the company to the Manufacturers' National Bank, as 
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trustée, for the purpose of further securlng such stockholders' Indorsements 
to above-mentloned notés." 

Christian M. Meyer, bne of the directorS présent when such resolu- 
tion was passed, and the William Dick hereinbefore mentioned, in- 
dorsed notes aggregating $45,000, issued pursuant to such resolution, 
for the purpose of procuring their discount at the Manufacturers' Na- 
tional Bank and the Nassau Trust Company. The money so obtained 
on April 30, 1902, together with $10,000 of the company money, was 
on or about May ist used in procuring various licenses, which were 
at about the same time transferred in blank to the various saloon 
keepers as licenses, and thèse transfers were delivered to the com- 
pany, and, to the amount of $40,257, reassigned to the Manufacturers' 
National Bank as security for the money so borrowed. Shortly after 
the passage of the resolution of April 23d, the attorney of the company 
was instructed to prépare the authorized assignment of thèse chattel 
mortgages. The préparation and exécution of this assignment were 
delayed or neglected until July i, 1902. The Manufacturers' National 
Bank, as trustée, had custody of the various transfers of liquor 
licenses, and of the chattel mortgages under the assignment thereof, 
until about October ï, 1903, when, pursuant to an order of the suprême 
court, the temporary receivers in dissolution proceedings redeemed 
the same by paying the sum of $37,500 ; $7,500 having been paid on 
such indebtedness by the company in the month of June preceding. 
The face value of the chattel mortgages assigned was about $93,423.14. 
The petitioners in this proceeding in bankruptcy, instituted July 30, 
1902, charge that the company, while insolvent_, conveyed and trans- 
ferred ail of its property with intent to hinder, delay, and defraud its 
creditors, by instituting dissolution proceedings, and by procuring 
therein the appointment of receivers, in whom was vested the property 
of the company, and that the institution of such proceedings would 
preclude the petitioning creditors from taking proceedings to set aside 
the transfer of the chattel mortgages and liquor taxes made as herein- 
after stated, as well as preferential payments made on the 26th day 
of July to J. Henry Dick, a director, stockholder, and creditor of the 
company, for $695.84 ; also that the company, while insolvent, and on 
the 26th day of July, 1902, transferred to J. Henry Dick, a director, 
stockholder, and creditor of said corporation, and one of the petition- 
ers for the voluntary dissolution thereof, the sum of $695.84, with the 
intent to prefer him over other creditors, and with the knowledge on 
his part of the insolvency of said corporation; also that in or about 
the month of May, 1902, and within four months of filing the pétition 
herein in bankruptcy, the company transferred certain chattel mort- 
gages and liquor tax certificates, aggregating $91,000, to the Manu- 
facturers' National Bank, in trust for the benefit of William Dick and 
Christian M. Meyer, directors, stockholders, and creditors of the 
brewing company, with intent to prefer said directors, stockholders, 
and creditors over the other creditors of said company ; also that the 
company, while insolvent, with intent to prefer the creditors herein- 
after named, over the other creditors of said Malcom Brewing Com- 
pany, transferred certain property, consisting of money, on the several 
days and to the several persons following: 
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Thomas Morgan, July 26, 1902 , $ 801 70 

Freminger Sign Company, July 12, 1902 138 00 

S. K. Nester, July S, 1902 8,102 30 

J. F. Walsh, June 15, 1902 360 00 

Freminger Sign Company, June 12, 1902 215 00 

S. K. Nester, June 4, 190(2 3,102 30 

Thomas Morgan, June 4, 1902 311 70 

B. H. Turle & Co., May 13, 1902 3,878 07 

S. K. Nester, Aprfl 5, 1902 3,065 76 

S. S. Steiner, March 31, 1902 1,506 02 

The pétition for the dissolution proceedings in the state court con- 
tains the foUowing allégation : 

"Second. That your petltioners hâve discovered that the stock, effects, 
and other property of said corporation are not sufflclent to pay ail Just de- 
mands for whlch It Is llable, or to afford a reasonable security, and that 
heretofore William Dlck brought two several actions on flve promissory 
notes made by sald corporation to him for moneys loaned, amounting in the 
aggregate to fifty-two thousand dollars ($52,000), besides interest and costs. 
which actions proceeded to Judgment, but judgment has not been entered 
thereon against said corporation, but Is llkely to be at any moment, and 
that other ctedltors of said corporation, particularly Henry Doscher, is about 
to instltnte an action against said corporation to reeover the sum of twenty- 
one thousand seven hundred and ninety-eight dollars ($21,798), with interest 
upon three promissory notes held by him; that the entry of^ sald Judgment 
would so far affect the crédit of the company as to practically prevent it 
from doing business; and that for thèse reasons your petltioners deem it 
bénéficiai to the Interests of the stockholders that sald corporation sbould 
be dissolred." 

The pétition in the state court also contains a statement of the 
debts of the company, and an inventory of its property, as it was car- 
ried on the books of the company. 

The inventory of property is as follows: 

Plant consisting of real estate, etc $420,928 08 

Horses, tmcks, harness 17,846 69 

Cooperage, kegs, and barrels 19,424 20 

Bar fixtures in brewery 4,349 99 

Book Account, viz.: 

Ohattels and real estate mortgage account $101,064 49 

Loan account to liquor dealers 35,254 29 

License account 44,519 86 

Accounts as per lager béer $22,529 78 

Less discounts 6,758 93 15,770 85 

Accounts as per aie ledger $21,874 37 

Less discounts 6,452 94 15,421 43 



212,030 92 

Accounts as per blUs recelvable book 3,009 08 

Personal accounts for mdse. sold and loans 25,003 05 

Stock account manufactured and nnmanufactured 

Brewers" supplies 

V. S. revenue stamps 

Unesplred Insurance 

Ferry tickets 

Bottling department Inventory 

Cash in banks and on hand 



44,186 09 


1,799 87 


599 68 


4,755 19 


26 70 


797 06 


2,838 83 


»757,594 42 



412 120 FBDERAli RBFORTBIl. 

The spécifie incumbrances upon such property are stated as foUows : 

Mortgage by sald corporation to the Nassau Trust Company of 
Brooklyn, as trustée, to secure bonds of the dénomination of 
$1,000 each, Issued to varions persons at the tlme of the exécu- 
tion thereof, interest at 6%, amount $200,000 00 

Assignments of Uquor licenses held by sald corporation to the 
Nassau Trust Company & Manufaeturers' National Bank as col- 
latéral securitles on indorsements of notes of said corporation, 
and dlscounted by It on them 40237 5T 

Assignments of chattel mortgages held by said corporation to the 
Nassau Trust Company and to the Manufaeturers' National 
Bank of Brooklyn, as trustée, to secure Indorsements on notes 
of said corporation held by it on them 93,423 14 

Total Incumbrances $333,680 71 

The schedule states the indebtedness of the company as $3i7,57i.57f 
exclusive of unsatisfied engagements, and also the mortgage of 
$200,000, making the total indebtedness $517,571.57. 

The respondents claim that the évidence shows the following state- 
ment, based on the'valuations both of their witnesses and those of the 
petitioning creditors: 

LIebmann (creditors' witness): 

Land and buildings $214,000 00 

Maehinery, etc 94,960 00 

$308,960 00 

Amounts as shown by schedule: 

Mortgages and current accounts $212,030 00 

Personal accounts and bills receivable 28,000 00 

Stock, supplies, cash, etc 55,000 OO 295,030 OO 

Total valuation $603,990 00 

Coleman (creditors' wltness): 
Buildings, maehinery, etc. (includlng land, though 

the minutes say excludlng land) $295,000 00 

Schedules show as above 295,030 00 

Total valuation $590,030 00 

Taylor (respondents' wltness): 
Maehinery, etc. $171,965 00 

Lamb (respondents' wltness): 

Land and buildings $302,300 00 

Schedules as above 295,030 00 

Total valuation $769,295 00 

Kleinert (respondents' wltness): 
Land and buildings $252,744 00 

Frank (respondents' wltness): 

Maehinery $110,000 00 

Schedules as above 295,030 00 

Total valuation $657,774 00 

The debts being certain, it is clàimed that thèse valuations show 
an excess of assets over liabilities ranging from $75,000 to $250,000, 
independent of the alleged good will of the business. The petitioning 
creditors allège that there is a deficiency of assets, and arrive at the 
resuit by the following method of computation, claimed to be based 
upon the évidence and law applicable to the case: 
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Llebmann's estimate: Real estafe, cooperage, everything except 

accounts, stock, horses, and wagons Ç308,960 C) 

Stable contents, Frank's estimate 14,48100 

Loan accounts to liquor dealers: 

OfEerman's estimate 90% worth 75% 

10% " 40% 25,106 00 

Aie and béer accounts, same estimate: 

Same basls 22,302 00 

Bills receivable (in full) 3,009 08 

Personal accounts " " 25,003 00 

Stock account, Llebmann's estimate: 12,500 bariels béer and 

1,000 barrels of aie, $2.50 a barrel 33,750 00 

Brewery's supplies (In full) 1,799 57 

United States revenue stamps (in full) 599 68 

Unexpired Insurance 4,755 19 

Ferry tickets 26 20 

Bottling department 797 06 

Cash 2,838 83 

Total $442,425 41 

Liabllities as per pétition $517,571 57 

Less debt or loan on cbattel mortgage and liquor tax 
certlflcates 37,500 00 

$480,071 57 480,071 57 

Liabllities over property ; ? 37,053 16 

By a différent System of computation, the petitioners show an 
excess of liabilities to the amount of $57,708.80. 

The petitioning creditors exclude from considération the amount of 
the liquor licenses and chattel mortgages assigned, on the ground that, 
having been pledged under such circumstances as to create a préf- 
érence, they cannot be included in the assets; and the amount 
($37,500) for which they were pledged is also dedncted from the liabili- 
ties. If this contention could be maintained, the insolvency would be 
proven. Is such déduction authorized ? It is urged that the property 
involved in the assignment of the liquor tax licenses and chattel mort- 
gages, amounting to $133,666.70, must be deducted from the amount 
of the estate, for the reason that it was not the property of the Com- 
pany at the time the pétition was filed. Such securities were not con- 
veyed, transferred, concealed, or removed, or permitted to be con- 
cealed or removed, with intent to hinder, delay, or defraud the credit- 
ors of the Company, or any of them ; nor is there any allégation to that 
effect. The charge is that they were transferred preferentially by 
the company while insolvent. Subdivision 25 of section 1, Bankr. 
Act [U. S. Comp. St. 1901, p. 3420], provides: 

•' 'Transfer' shall include the sale and every otber and différent mode of 
dlsposlng of or parting with property or the possession of property. ,abso- 
lutely or condltionally, as a payment, pledge, mortgage, gift, or security." 

The transfer was a transfer for the purpose of security. 
Subdivision 15, § i, provides: 

"A person shall be deemed Insolvent withln the provisions of thls act 
■whenever the aggregate of his property, exclusive of any property which 
he may bave conveyed, transferred, concealed, or removed, or permitted to 
be concealed or removed, with intent to defraud, hinder, or delay his cred- 
itors, shall not, at a falr valuation, be sufflcient in amount to pay his debta." 
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Subdivision 15, as regards the property to be excludéd, bas évident 
référence to the act of bankruptcy stated in section 3a (i) and not to 
the acts of bankruptcy relating to préférences. Where property is 
transferred in fraud of creditors, the statute contemplâtes that the 
bankrupt shall not bave the benefit of its valuation in determining 
whether he is insolvent. Where property is transferred in payment of 
or as security for a just debt, the mère fact that it may involve a 
préférence in bankruptcy, should bankruptcy proceedings.be instituted, 
does not exclude it from considération in determining the debtor's 
solvency. The property in the présent case was pledged as security 
in due course of business, pursuant to a resolution of the board of 
directors passed at an earlier period, and did not involve fraud; nor 
is that charged. The computation of the petitioning creditors erro- 
neously excludes a considération of this property. If it be included, 
by the petitioners' own computation the company was not insolvent 
at the time of the varions acts of bankruptcy alleged in the amended 
pétition, if the rule for ascertaining insolvency provided by the bank- 
ruptcy act be observed. The court is forced to this conclusion by the 
State of the évidence, and by the technical définition of "insolvency" 
contained in the act. If it were within the province of the court to 
forecast the results of marshaling the assets of the company, the state- 
ment might be made, safely, that the property will fall far short of 
equaling the liabilities of the company, unless there shall be some ar- 
rangement by which the creditors undertake a reorganization of its 
afïairs. But while expérience leaves no doubt that the company was 
actually insolvent, the condition of its assets makes proof thereof a 
task of ; insuperable difficulty for the ordinary litigant. The présent 
situation is peculiar. The company relies upon insolvency, as defined 
by the state statute, for the purpose of winding up its aiîfairs, and there- 
after proves its solvency in this court ; that is, the company is solvent 
in this court, and insolvent in the state court. It is true that the peti- 
tioners urge that the statement in writing, as above quoted, made by 
the directors as the basis of their pétition for proceedings for dis- 
solution, is prima facie évidence of the insolvency of the corpora- 
tion, and sulïicient to sustain a finding against it on that issue, unless 
overcome by countervailing proof, and, in support of this proposi- 
tion, cite In re Lange (D. C.) 97 Fed.. 197. If the suggestion be 
that this statement shifts the burden of proof, it cannot be accepted, 
as that burden remains with the petitioners to the end. If it be 
admitted that this statement of the directors may be regarded as that 
of the corporation itself, within the meaning of the décision cited, 
nevertheless it is to be observed that the pétition was accompanied 
by an inventory which shows an apparent surplus of assets to the 
amount of $240,000. Moreover, the statement in the pétition closely 
follows the words of the statute, and such meaning is to be given to 
the statement as bas been judicially attributed to the statute itself. 
The respondents insist that the meaning of the statute is shown in 
the opinion in Sterrett v. Bank, 46 Hun, 26, where it is stated: 

"Solvency Importa adéquate means of a party to pay hls debta, whleh 
embraces within Its meaning the opportunlty, by reasonable diligence, to 
conrert and apply to sucb purpose. In other words, a person is deemed 
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tosolvent who at the tlme in question 18 unable to pay hls debts ta the 
ordlnary course of business." 

This décision involved proceedings by attachment, but is quoted as 
illustrating the définition of insolvency in Re Lenox Corp., 57 App. 
Div. 515, 68 N. Y. Supp. 103. Such is not the meaning of "insol- 
vency" as the term is used in the présent bankruptcy act. Duncan 
V. Landis, 106 Fed. 839, 45 C. C. A. 666; In re Gilbert (D. C.) 112 
Fed. 951. While the statute of the state has not been definitely in- 
terpreted as claimed by the respondents, yet the décision in Re Lenox 
Corp. tends in that direction, and it is considered that the language 
of Judge Bradley in Sterrett v. Bank is properly applicable to the 
statute under which the dissolution proceedings were initiated. 
Moreover, there has been an extended research into the afifairs of 
the Company in the présent proceeding in bankruptcy, and the évi- 
dence presented with référence to the various items of assets shows 
an excess of such assets over liabilities. Therefore it is concludêd 
that the statement of the directors, rightly interpreted, taken with the 
inventory shown in the schedules, is not sufficient to overcome the 
detailed évidence presented upon this hearing. 

It foUows from thèse views that the pétition must be dismissed. 



NATIONAL ENAMELING & STAMPING CO. ▼. HABBRMAN. 

(Circuit Court, D. Connectlcut. January 29, 1903.) 

No. 1,095. 

1. CONTBAOTB — Leoalitt— Rbstraint of Compétition. 

A restrictive covenant, made by one capable of contraeting, whlch 
is unllmited as to time, In area covers the entire United States, Is an- 
clllary to the main lawful contract (being in part considération of the 
payment for good wlll sold), and Is reasonable and no broader than is 
necessary to save to the covenantee the rigbts and privilèges for whlcJi 
he bas pald, may be enforced. 

In Equity. On demurrer to bill. 

Guggenheimer, Untermeyer & Marshall, for complaînant. 
Gross, Hyde & Shipman, for défendant. 

PLATT, District Judge. Aside from a minor objection, raised by 
the défendant with évident seriousness, which will be disposed of 
hereafter, the broad contention arising in the case at bar which I am 
asked to consider is this: The plaintiflf claims that a restrictive 
covenant, made by one capable of contraeting, which is unlimited as 
to time, and in area covers the entire United States, and is ancillary 
to the main lawful contract, being in part considération of the good 
will sold, and is reasonable, and is no broader than is necessary to 
save to the covenantee the rights and privilèges for which he has 
paid, may be enforced. The défendant urges that such a contract is 

^ 1. Monopollstlc contracta— valldity as aflfected by public pollcy, see notes 
t» Chicago, M. & St. P. Ry. Go. v. Wabash, St L. & P. R7. Oo., 8 G. C. A. 
666; Cravens v. Carter Crume Co., 34 C. 0. A. 486. 

See Contracta, vol. 11, Cent. Dig. §i 559, 565-567. 
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in gênerai restraint of trade, and therefore void. It is not thought 
that any case can be found in the fédéral courts which sustains flatly 
and unequivocally the position taken by the plaintiff. Before enter- 
ing upon the discussion, it may be well to suggest that no case ap- 
pears, so far as I am informed, in the courts of England, or of this 
country, including fédéral and state, where the controlling feature 
upon which the contract was declared void has been purely and 
simply, without more, its unlimited extent. If I am right about this, 
it follows that ail which has been said about such contracts has been 
obiter dictum, and is peculiarly sensitive to the reasons which hâve al- 
ways obtained for scanning such opinions with unusual care. It can- 
not be disputed that the âge of such dicta entitles them to great 
respect, and that by constaiit répétition they hâve become ingrained 
into the fabric of English and American law and equity. Despite 
this fact, dicta they are, and can . be investigated and analyzed as 
every dictum ought to be. They will be treated with the vénération 
and respect due to their distinguished ancestry and extensive service, 
and such treatment should be the more emphasized, since the critic 
is a modest explorer in the paths which hâve been hewn out by those 
whom he révères and émulâtes. 

Passing over the immortal immorality of Hull, J. (2 Hen. V, fol. 5, 
pi. 26), and the gênerai discussion of the subject to be found in the 
famous judgment entered by Chief Justice Parker (later Lord Maccles- 
field) in Mitchel v. Reynolds, l P. Wms. 181, and taking up the mat- 
ter at the point where our own courts began to scrutinize it with care, 
no better statement of the objections to such a contract can be found 
than the one expressed by Morton, J., as the unanimous conclu- 
sion of the famous Massachusetts court over which the late and la- 
mented Shaw presided as chief justice. Alger v. Thacher, 19 Pick. 
SI, 31 Am. Dec. 119: 

"(1) Sucli contracts injure the parties making them, because they dlmlnish 
theip means of procuring livelihoods and a competency for their familles, 
ïhey tempt improvident persons for the sake of présent gain, to deprive 
themselves of the power to make future acquisitions. And they expose such 
persons to Imposition and oppression. (2) They tend to deprlve the public 
of the services of men in the employments ahd capacitles in which they may 
be most nseful to the communlty as well as themselves. (3) They discour- 
age industry and enterprise, and dlmlnish the products of Ingenulty and 
skill. (4) They prevent compétition and enhance priées. (5) They expose 
the public to ail the evlls of monopoly. And this especlally Is applicable to 
wealthy companles and large corporations, who hâve the means, unless re- 
strained by law, to escludè rivalry, monopolize business, and engross the 
market." 

And even then, in 1837, in the midst of the stern and inexorable 
envîronments which nature provided for the asylum to which our Pil- 
grim Fathers fled, the court quoted with approbation the language 
of Chief Justice Best in Homer v. Ashford, 3 Bing. 322, from which 
the following excerpt is culled : "Any deed, therefore, by which a 
person binds himself not to employ his talents, his industry, or his 
capital in any useful undertaking in the kingdom would be void, 
hecause no good reason can he imagined for any person vmposmg 
suoh a restraint upon himself .'''' The italics are mine. Omnisoience 
is not a prérogative of the earthly judiciary; no human brain could 
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conceive, no earthly eye could penetrate, the possibîlities which steatn 
and electricity hâve already converted from the vagaries of the dream- 
er into practical everyday facts. 

In the Addyston Pipe & Steel Co.'s Case, 29 C, C. A. 141, 85 Fed. 
284, 46 L. R. A. 122, Judge Taft, with the wave of a wand which 
in 1837 would hâve been deemed that of a magician, sweeps away 
a large portion of the fancied objections presented in Alger v. Thacher. 

Before we corne to that let us see what Massachusetts has done in 
the way of réparation. Taylor v. Blanchard, 13 Allen, 370, 90 Am. 
Dec. 203, was decided in 1866. In that case the facts disclosed 
that Blanchard, as one of the copartners of Taylor & Blanchard, 
agreed not to carry on the business of manufacturing and selling 
shoe cutters in the commonwealth, except with the copartnership, 
nor to interfère in any way with the business; and further that he 
would not divulge secrets, etc. The court held the contract void, 
but in that year and day some glinunering light, shed by the ap- 
proaching effulgence, entered the eyes of the judges. The plaintiff 
contended that in this country a contract ought not to be held void 
unless it extended throughout the United States. "No," they said, 
"we cannot accède to that. A monopoly extending throughout the 
State may be as really injurious to the people of the state as if it 
extended throughout the whole country." And they add this sig- 
nifîcant and pertinent thought : 

"Whether the prlnciple extends to a case where, by means of travellng 
agents, one has extended hls business through a large part of the country, 
or a large part of the state, and sells the good wlll of the business with a 
restriction merely coextensive with that good will, and not extending be- 
yond the actual sphère of the business of the vendor, we need not discuss. 
The law regards the good will of a partlcular trade as property havlng a 
market value, and protects it to a reasonable extent, dependlng somewhat 
upon the nature and character of the business." 

And very soon thereafter (in 1869) along came the case of Machine 
Co. V. Morse, 103 Mass. 73, 4 Am. Rep. 513. The court therein held 
a contract valid in which the défendant agreed "at no time to aid, 
assist, or encourage in any manner any compétition" against a busi- 
ness sold with its good will, and told him that he had sold the good 
will, which was valuable, and had been well paid for it, and that he 
could not hâve so sold it if he had not agreed never to interfère 
with it, and that by his acts he was taking back a part of what he 
had sold. The court very distinctly affirms in the opinion that the 
case does not turn upon the point that a patent is concerned in the 
contract, and, aside from that considération, it is very instructive and 
enlightening, and very much like the one at bar, and I express with 
pleasure my acknowledgments for its helpful influence. 

And again, on May 18, 1898, in deciding Electric Co. v. Hawkes, 
171 Mass. ICI, 50 N. E. 509, 41 L. R. A. 189, 68 Am. St. Rep. 
403, the court was unanimous, speaking through Knowlton, J., in an 
opinion which seems to give practical assent, certainly not violent 
dissent, to the broader rule toward which many courts, at home and 
abroad, are advancing. 

The question at issue has received little attention at the hands of 
the fédéral courts, but the inferences which may be legitimately drawn 
120 F.— 2f7 
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from certain,, bits of reasonjng -yvhich come to the surface hère and 
there shouJd encourage and in no sensé dishearten the plaintifï. 

Our eyes always turn with deep interest to the case of Oregon 
Steam Nav. Co. v. Winsor, 20 Wall. 64, 22 L. Ed. 315, which was 
decided in 1873. That décision certainly settles the proposition that 
a contract in restraint of trade is pot to be governed by state Unes. 
Up to that tinie there had been diecisions in state courts maintain- 
ing whàt might be called an off shoot of the state rights. doctrine, and 
placed upon the ground that to ^nforce the contract to abstain from 
meddling within any particular state would compel the covenantor 
to transfer his résidence and allegiance to another state if he would 
pursùe his vocation. The country had become one country, and 
citizenship of that country had come to mean a great deal; and 
parenthetically I may say that it has to-day come to mean vastly 
more than it did in 1873., Cases must be judged according to their 
circumstances, the suprême court said, and can only be rightly judged 
when the reason and grounds of the rule are rightly considered. 
The shopworn dictum is again laid down (and I am compelledwith 
ail due respect to so characterize it), that the evils of restraint appear 
whenever one has agreed not to carry on his trade at ail, or net to 
pursue it in the entire realm or country. But, after assuming that 
axiom, the court says "that a stipulation by a vendee of any trade, 
business, or establishment that the vendor shall ndt exercise the 
same trade or business, or erect a similar establishment, within a 
reasonable distance, so as not to interfère with the value of the trade, 
business, or thing purchased, is reasonable and valid." And the 
same rule is applied to a vendor. And, later: "It is clear that a 
stipulation that another shall not pursue his trade or employment, 
at such a distance from the business of the person to be protected 
as that it could not possibly afïect or injure him, would be unrea- 
sonable and absurd. On the other hand, a stipulation is binding 
which imposes the restraint to only such an extent of territory as 
may be necessary for the protection of the party making the stipula- 
tion, provided it does not violate the two indispensable conditions 
that the other party be not prevented from pursuing his calling and 
that the country be not deprived of the benefit of his services." And 
so the court practically sustains this plaintifï's contention, except 
for the axiom, which curtails the reasoning front and rear. Some 
axioms, especially those to be found in the exact sciences, hâve con- 
tinued for âges. Other axioms, so called, are subject to revision as 
the facts upon which they were founded yield to the advancement 
of accurately ascertained truth. I respectfuUy condemn this one to 
the latter class. 

My reading of the Oregon Steam Nav. Co. Case convinces me 
that I am only carrying coàls to Newcastle as I work at this prob- 
lem. It would seem that the solution must be obvions to those bet- 
ter equipped to solve it than myself, and I hâve only taken up the 
burden so that my conscience may assure me that, I hâve shirked no 
duty imposed upon me by the enforced situation. 

In Gibbs v. Gas Co-, 130 U. S. 396, 9 Sup. Ct. 553, 32 L. Ed. 979, 
decided in 1888, although the case turned upon other points, Mr. 
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Chief Justice Fuller, speaking for the court, referred to the question 
of contracts in restraint of trade. He says that the rule laid down in 
Mitchel V. Reynolds, i P. Wms. i8i, was made under a différent 
condition of affairs and state of society than that which existed 
at the time of the opinion, and had been even then considerably mddi- 
fied. "Public welfare is first considered, and if it be not involved, 
and the restraint upon one party is not greater than protection to 
the other party requires, the contract may be sustained. The ques- 
tion is whether, under the particular circumstances of the case and 
the nature of the particular contract involved in it, the contract is or 
is not unreasonabîe." 

Carter v. Alling (C. C.) 43 Fed. 208, was decided by Circuit Judge 
Blodgett in 1890. Plaintif? had an ink and mucilage business ex- 
tending throughout the United States and Canada, and the défend- 
ant, their employé, agreed not to work for any competitor for three 
years after leaving the employ of the plaintiff. The contract was 
held valid. Several of the expressed views of the judge are enlight- 
ening, to say the least of them. I însert two quotations : 

"In later years a further relaxation of the old rule bas grown up both In 
England and America, and the courts hâve repeatedly reeognlzed the va- 
lldity of contracts In restraint of trade throughout the entlre state or country 
when such restraint was not unreasonabîe. In view of the nature and extenf 
of the business of the eovenantee." 

"The modem agencies of commerce bave enlarged the fleld for the man- 
ufacturer and salesman to, or even beyond, the limit of the continent; and to 
whatever estent a manufacturer or dealer has by hls energy or enterpris» 
made a market for bis wares, to that extent he has the right to protect bis 
business from piratical compétition by contracts llke the one under con- 
sidération." 

In U. S. V. Addyston Pipe & Steel Co., 29 C. C. A. 141, 85 Fed. 
271, 46 L,. R. A. 122, decided in 1898, Judge Taft, then circuit judge 
of the Sixth circuit, whose later career is known and applauded of 
ail men, wrote the opinion, and it sheds a flood of light upon this 
contention. The opinion enforces, in an admirable way, the im- 
propriety of the claim then advanced, that, if a contract has "no pur- 
pose but to restrain compétition and maintain priées," it will be held 
valid if reasonable. That was the doctrine, which, if established, 
would lead courts "to set sail on a sea of doubt." But the learned 
court maintains that in cases where the main contract is légal, as, for 
example (and this is my own illustration), in the case of the sale of a 
going plant, with the good will attached, and as ancillary thereto 
a covenant is entered into that the party will do nothing which in 
any way shall compete with or diminish the value of the thing sold, 
such covenant shall be enforced. 

The very late case (Harrison v. Refîning Co.) decided by the cir- 
cuit court of appeals in the Seventh circuit (opinion by Circuit Judge 
Jenkins, May 6, 1902; 116 Fed. 304), indicates a disposition to take 
a view somewhat similar to that which has been adopted herein, al- 
though the exact issue which confronts me was not there involved. 
I avail myself of the learning therein displayed, and commend the 
authorities cited to those interested in the gênerai discussion. 

The third reason in the statement from Alger v. Thacher, does not 
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seem to hâve been taken up by Judge Taft in the Addyston Pipe 
Steel Co.'s Case, except inferentially. That reason is that industry 
and enterprise are discouraged, and the products of ingenuity and 
skill diminished, by the enforcement of gênerai restrictive covenants. 
It would seem, however, that such contracts would encourage rather 
than discourage industry and enterprise. The utmost exercise of 
those and other talents is required to bring a business into such a 
condition that capital seeks to absorb it, and certainly the addition of 
fresh capital to its exploitation does not tend to diminish its product. 
Such contracts do not eliminate compétition. The vendor simply 
puts up a barred fence between himself and the compétitive field. 
To the mind of the court it is a far cry to monopolism and engrossing 
from such a case as the one before us. The nature of things itself 
provokes compétition. Whenever a field, no matter how large, yields 
abundant harvests under the présent improved methods, fresh capital 
is envious, and eager to enter and share the fruits. The wise in- 
vestor will enter the territory at the earliest prudent moment. Cheap 
production, cheap delivery, and wise management almost inevitably 
bring large profits. The open door leads to boundiess possibilities. 
No one band of associated capitalists can control a market very long. 
Any attempt to abuse the public confidence must resuit in public 
indignation and determined résistance. The truth of thèse words 
has been lately demonstrated. It may be that I trench upon political 
economy, which is more directly within the domain of the législa- 
tive function of our government; but if, with thèse observations, is 
coupled the doctrine that, in reaching a judicial conclusion as to the 
propriety of an unlimited restrictive covenant which is ancillary to 
the main lawful covenant, the monopolistic tendencies of such a cove- 
nant shall hâve the greatest weight in determining whether the an- 
cillary covenant is valid; in other words, that the court shall not 
only see to it that the restriction is no greater than the need which 
demanda it, but further, and especially, that it does not carry with 
it monopoly, even as an incidental attachment, — the danger to the 
country will be doubly checked. 

The New York court of appeals, in the case of Diamond Match 
Co. v. Roeber, io6 N. Y. 473, 13 N. E. 419, 60 Am. Rep. 464, can- 
vassed the gênerai question of contracts in restraint of trade with 
much care and ability. The décision almost covers the présent con- 
tention of the plaintiff, and leads the candid mind to accept the belief 
that the same logic, followed to its inévitable conclusion, would with- 
out question reach the desired haven. Defendant's counsel frankly 
admits that he would dislike to follow his contention into that forum. 
Later New York décisions establish, beyond cavil, the force of the 
Diamond Match Co. Case in that jurisdiction. 

I hâve examined, with some care, ail the opinions which hâve 
been promulgated by the highest courts of the varions states since 
the Diamond Match Co. Case décision was published. Without 
question, a number of courts hâve been visibly disturbed at the 
contemplation of the îar-reaching efifect which it is feared that it 
may hold concealed within its bosom, but in every case of that kind 
the perturbation is plainly due to the decided bias toward monopoly 
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which the facts of the particular case disclosed. The reasonable- 
ness of the restrictive covenant, be the restraint partial or gênerai, 
is clearly a question of law, and the only concession required is that 
the monopoHstic taint shall be a prime factor in the search for the 
reasonableness. Conceding that, it is not clear why any tribunal 
should be perturbed. It will be quite as easy for the courts to pro- 
tect the public under the broader doctrine as to be forced to seek 
refuge under the now practically worthless distinction between gên- 
erai and partial restraint. I suspect that monopoly will hâve its inn- 
ings under any rule. "Many littles make a mickle," says the old 
proverb; a sufficient number of seemingly harmless partial restraints 
might, when combined, produce a downright monopoHstic and en- 
grossing gênerai restraint. If the gênerai restraint can be searched 
at the outset to discover whether or not it is reasonable, it is hoped 
that monopoly could be with the greater ease suspected and detected. 

England has become, with New^ York, an equally agreeable forum 
for this plaintifif to seek. Nordenfelt v. Ammunition Co., [1894] App. 
Cas. 535. It is unnecessary to do more than cite that case with the 
comment I hâve made. A perusal of the opinions of the law judges 
in the house of lords will well repay the studious and thoughtful. 

Tindal, C. J., in deciding Horner v. Graves, 7 Bing. 735, thus char- 
acterizes the so-called rule of Lord Macclesfield : 

"The lord chief justice says, 'A restraint to carry on a trade throughout 
the kingdom mnst be void; a restraint to carry it on in a particular place 
is good;' whicli are rather instances and examples, than limits of an applica- 
tion, of the rule whlch can only be at last what is a reasonable restraint 
with référence to a particular case." 

Lord Ashbourne gives the double quotation the sanction of Ais 
name in the house of lords case. 

In the strife for commercial supremacy which the nations of the 
world hâve now entered upon it would seem suicidai for this gov- 
ernment, through its judiciary, to lag one whit behind the marching 
squadrons. In business transactions undeviating honesty is a prime 
factor. If that factor is eliminated, or even suspected, the handicap 
upon enterprise, advancement, and material progress will be serions, 
if not intolérable. The parties made the contract in suit with pains- 
taking care. Why should the défendant not occupy the position into 
which he cramped himself by his own act? The answer, most 
vociferously enunciated, is that the public will be the loser thereby. 
Many ways in which it cannot lose hâve been adverted to. If there 
is danger at ail, is it not much less dangerous to lay down the hard 
and fast rule that freedom of contract will always be sustained, pro- 
vided such freedom is reasonably exercised? Freedom vvithout that 
exception dégénérâtes into license. In any event, would the antici- 
pated harm be at ail comparable to the enormous advantages which 
must accrue when it shall hâve become for ail time the settled law 
that every man must abide by his bargain honestly made, when no 
lingering smirch of guilty design or harmful purpose clings thereto? 
It should not be so that a bargain which, upon every principle of 
justice, equity, and decency ought to be rigidly enforced, shall in any 
case be rejected because of some lingering respect for tradition. 
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It îs suggested that the contract in suit might properly be desig- 
nated as one in partial restraint. Such treatment would seem to the 
court to contain the weakest o£ sophistries, and the veriest trifling 
with a great matter. As affairs advance in the newly acquired por- 
tions of our territory, it is not unlikely that those of us who are 
permitted to live out the years allotted to us by the psalmist will 
see the day when such a distinction will hâve been consigned to the 
obscurity from which it emerged, but such a day has as yet given 
no more than a promise of dawning. Nor would it hâve been wise 
on the part of the plaintifiE to hâve excepted Nevada or Montana, any 
more than it would hâve been wise to except the top of the most 
inaccessible mountain peak. In my opinion, the exception in the 
Diamond Match Co. Case was colorable. Such an exception does 
no more than to furnish a loophole for the stickler after custom and 
précèdent. Others may call the contract in suit what they will; for 
my part, I choose to call it a contract in gênerai restraint of trade. 

Beyond this, it is only necessary to touch lightly upon the other 
contention of the défendant. With the main problem solved, the fur- 
ther objection is trivial. I cannot regard with favor the claira that the 
défendant was a mère stockholder in the vendor company, and, there- 
fore, was npt concerned in the good will at ail. He has ail the quali- 
ties which render his restrictive covenant of great value, and, that fact 
being recognized by the parties, he received $50,000 in addition to his 
stockholder's share of the fruits of the sale. Possibly his dangerous 
proclivities were suspected ; be that as it may, his superior value was 
clearly recognized and very well paid for in advance. He ought to be 
the last man on the list of covenantors to find fault with the bargain 
which he made, presumably, in the best of faith. 

ivCt the demurrer be overruled, with costs. 



INTERSTATE BUILDING & LOAN ASS'N v. BDGEFIEI«D HOTEL CO. 
(Circuit Court, D. South Carolina. February 2, 1903.) 

1. Building and Loan Associations— Contract of Borbowing Stockholder— 
Law Govkhning. 

The contract of a borrowlng stockholder In a building and loan asso- 
clatfoD Is governed by the law of the state in which the association Is 
incorporated and has its home office, although the securlty may be sltu- 
ated In another state, where the subscrlptlon to stock was made and 
accepted at the home office, and the stock Installments, which are uW- 
mately to extlngulsh the loan, are there payable, as well as the Interest 
by the terms of the bond given for the loan. 

& Same— Construction of Contract — Accounting betwbkn Association 
and borrowing stockholder. 

The bond of a borrowlng stockholder In a building and loan associa- 
tion provlded that his payments of Installments on his stock and of 
interest should continue untll the stock was matured by reachlng par 
value. It also contalned the foUowlng provision: "It te further nnder- 
stood that, upon final settlement with the association, It shall retaln 
as installment on the sald stock and Interest no greater sum than the 

f 1. "What law governs usury In contraets of building and loan associations, 
see note to Kirlieks v. Association, 51 0. 0. A. 319. 
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amount actually advanced, with interest thereon at the rate of elght 
per cent, per annum." Held that, the association havlng become In- 
solvent before the maturlty of the stock, the borrower was entitled to 
make final settlement under sueh provision, being charged wlth the loan 
and 8 per cent. Interest thereon, and credited with Installments of stock 
and interest pald as partial payments thereon. 
8. Eqdity Plkading— Affirmative Relief to Dbfendaist — Necessitt of 
Cbobs-Bill. 

A défendant In equlty can only be glven affirmative relief on a cross- 
bill. 

In Equity. Suit to foreclose a mortgage. 

W. A. Wimbish and Mitchell & Smith, for complaînant. 
Tompkins & Alston, Tompkins & Wells, and N. G, Evans, for 
défendant. 

SIMONTON, Circuit Judge. This is a bill for the foreclosure of a 
mortgage executed by the Edgefield Hôtel Company, a corporation 
of the State of South Carolina, to the Interstate Building & Loan 
Association, a corporation of the state of Georgia. In this opinion 
the complainant will be styled the "Association," and the défendant 
will be spoken of as the "Hôtel Company." The home office of the 
complainant is the city of Columbus, in the state of Georgia. It is 
a building and loan association, pure and simple. On the i6th of 
September, 1892, the hôtel company made application for 120 shares 
of the capital stock of the association; payment therefor to be made 
according to its by-laws. The application was made at the home 
office of the association, at Columbus, and was there granted, after 
considération by the board of directors. A certificate of stock was 
issued on the 20th of September, 1892, to the hôtel company, for 
120 shares in the association, par value of each $100, — in ail, $12,000; 
the certificate, upon its face, stating that it was subject to certain 
terms. Thèse terms and conditions are: First. The shareholder 
agrées to pay 60 cents monthly on each share until such share ma- 
tures or is withdrawn. Second. That moneys from members to the 
association, or from the association to members, shall be due and 
payable at the home office, in Columbus, Ga. If members of any 
local branch exercise the rights given them to elect a local treasurer, 
they may make payments to him for transmission to the home office. 
In such case the local treasurer shall be deemed the agent of the mem- 
ber, and not the agent of the association. Third. Fifty cents of each 
monthly payment on each share shall go into the loan fund; the re- 
mainder, to the expense fund. No part of the loan fund to be used for 
expenses. Fourth. Provides for fines for failure to pay monthly pay- 
ments. Fifth. Provides for cases of default after six months. Sixth. 
Provides for transfer of stock. Seventh. Pro^ades for réduction of 
stock. Eighth. Provides for withdrawal of stock. If a member die 
within one year after a subscription, his personal représentative may 
withdraw his shares. This is the only case in which shares not held 
one year can be withdrawn. If a share be withdrawn at any time after 
one year from date of certificate, and within two years, the withdraw- 

1f 3. See Equlty, vol. 19, Cent. Dlg. S 450. 
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ing mçmher shall be entîtléd to receive a sum of money equal to the 
amourit he has paid in by monthly payments on loan fund. If he with- 
draw at any time after two years, he is entitled to receive ail sums paid 
by him monthly on the lôan fund, with 6 per cent, annual interest, 
upon 6o days' notice. Stockholders who borrow money cannot with- 
drâw their shares until the loan is paid. Ail matured shares can be 
withdrawn at any time, with ail profits. Ninth. Once a year, profits 
will be ascertained, and apportioned among shares in good standing. 
Tenth. When a loan is made to a shareholder, he must transfer his 
certificate to the association as collatéral for the loan, to be held until 
the loan and interest are paid, or such share has matured. When 
this is done, the certificate shall be canceled. Eleventh. The cer- 
tificate contains a contract between the association and the holder of 
the shares, and no agent has authority to change it in any way. 

Being the ownér of 120 shares in the association, the Edgefîeld 
Hptel Company on the isth of September, 1892, made application for 
a loan of $6,000; proposing, as security therefor, the transfer of the 
120 shares as collatéral, a personal bond for $12,000 for the payment 
of the installments and interest on the shares of stock ; said bond to 
be secured by a mortgage of the property set out in this bill. The 
application was granted. The loan was made, and ail the papers were 
executed. At the date of this loan the hôtel Company had paid $120 
admission fee, and one payment of its stock of %y2. After the loan 
was made, it made 74 payments, of $102 each, to wit, $72 on 120 
shares, at 60 cents each, and $30 interest. Thèse payments were made 
promptly each month until the month of December, 1898, for which 
month payment in full was made. Thereafter nothing was paid. In 
March, 1901, this bill was filed. It is, as has been said, for the fore- 
closure of a mortgage of realty. The bond given with the mortgage 
on whose default is based the right of foreclosure, is for the pénal sum 
of $12,000. This condition will be commented on hereafter. Among 
other things in the bond, it is provided that, in case of failure to 
fulfill any of its conditions, the whole sum becomes due and payable. 
The bill charges default, and prays foreclosure thereon. The answer, 
which is not artistically drawn, after admitting the corporate character 
of the two parties, and the loan of the money, and the exécution of the 
papers securing it, avers payment of the entire sum legally due on the 
contract by the installments paid by it from month to month as alleged. 
It also avers that it was induced to make the loan by that portion of 
the contract wherein it appears as follows: "And upon final settle- 
ment with the association, it is to retain, as installments of said stock 
and interest, no greater sum than the amount actually advanced there- 
on, at the rate of eight per cent, per annum" — and that, persuaded 
that it would not be called upon to pay more than this, it made the 
loan; that it has paid more than this on the bond. It also charges 
that the construction put on the contract by the complainant made it 
usurious, and so in conflict with the statute law of the state of South 
Carolina, which law entered into and controls the contract. The rest 
of the answer is for affirmative relief, and cannot be considered, 
Fost. Fed. Prac. § 170; 3 Daniell, Ch. (Perkins' 3d Am. Ed.) p. 1647. 

The first question made in this case is by what law the contract is to 
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be construed— that of Georgia or of South Carolina. The relations 
between the complainant and the défendant grow out of the fact that 
the défendant is a shareholder in the complainant corporation. In 
order to secure this relation the défendant made application to the 
complainant for 120 shares of its capital stock, at Columbus, in the 
State of Georgia. That application was received, considered, and 
granted at Columbus. The subscription was made in that city; the 
admission fee paid to it there, The certificate of stock which com- 
pleted and crystallized the subscription is a contract, and its conditions 
are stated in it. Among thèse are the payments of monthly install- 
ments on the stock at Columbus, Ga. When the loan was effected 
and the bond given, the condition of the bond required payments to 
the complainant at its principal office, in the city of Columbus, Ga., 
on a certain day therein mentioned, each month; that is to say, $72 
of the monthly installments on the shares, and $30 as interest on the 
loan. The prompt payment of thèse sums secured the final payment of 
the bond. It is clear that, whatever may hâve been the place where 
this contract was made, the place of its performance was Columbus, 
in the state of Georgia. In Bedford v. Association, 181 U. S. 242, 21 
Sup. Ct. 597, 45 L. Ed. 834, the suprême court quotes with approva! 
the language of Miller v. Tifïany, i Wall. 298, 17 L. Ed. 540: 

"The gênerai practlce In relation to contracts made In one place, to be 
performed In another, is well settled. They are to be governed by the law 
of the place of performance; and, if the interest allowed by the law of the 
place of performance is hlgher than that permitted by the place of contract, 
the parties may stipulate for the higher interest without Incurring the pénal 
ties of usury." 

The same case quotes with approval the case of Loan Co. v. Cannon, 
96 Tenn. 599, 36 S. W. 386, 33 L. R. A. 112, 54 Am. St. Rep. 858. 
A note and mortgage were given to a building and loan association, 
and made payable at Minneapolis. This contract is a Minnesota con- 
tract, and is expressly authorized by the charter of the company and 
the laws of the state. In this court the law is fully stated, and the 
cases sustaining it quoted, in Mcllwaine v. Ellington, 49 C. C. A. 446, 
III Fed. 5(S4, 585, 55 L. R. A. 933, Fourth circuit, and the same doc- 
trine established. It would seem clear, therefore, that this contract, 
even if made in South Carolina, inasmuch as it expressly provides for 
performance in Georgia, must be construed according to the law of 
Georgia, and this is in consonance with the décisions of the suprême 
court of South Carolina. Pollock v. Association, 51 S. C. 420, 29 
S. E. 77, 64 Am. St. Rep. 683. In a case on ail fours with this (In- 
vestment Co. v. Alexander, 96 Fed. 872), this court said : 

"The application for membership in the complainant corporation was with 
the inteiit and purpose of obtalning this loan. The application was made 
to the Company at Washington, District of Columbia, the home ofBce; was 
considered and granted there. The certifleate of the stock, the resiilt of the 
application and the basia of the loan. was sigued and Issued at Washington, 
the home office. The application for the loan was prepared In South Caro- 
lina, but it was forwarded to Washington to be passed upon there. Until 
it was passed npon and accepted, it was no contract It was accepted in 
Washington, and so the contract was completed and made in Washingtoa." 

7 Am. & Eng. Enc. Law ('2d Ed.) 137; Shattuck v. Insurance Co., 
4 Œfi. 589, Fed. Cas. No. 12,715. 



Under the. law of Georgia, â cbntfact like this is not usurious. 
Code Ga. 1895, § 2401; Cook v; Association, 104 Ga. 814, 30 S. E. 
911. .■"■■': : 

What, then, is the contract? Thé bond and mortgage were drawn 
in South Çarolina, and are being enforced in that state. The law of 
South Çarolina will be fôUowed in this court, so far as it may concern 
the proceedings for foreclosure, and manner and terms of the sale, the 
rédemption of the land from the sale, and ail things incident thereto. 
Brine v. Insurance Co., 96 U. S. 627, 24 L. Ed. 858 ; Insurance Co. 
V. Cushman, 108 U. S. 51, 2,Sup. Ct. 236, 27 L. Ed. 648. The présent 
question is not as to the mode of enforcing a contract by foreclosure, 
but what is the amount due under the contract, decided by the law 
of the state of Georgia, and the contract itself. The contract is set 
out in thé bond as follows : 

"Whereas, the sald corporation, the Edgefleld Hôtel Company, la a member 
of the sald association In the branch at Edgefleld, and owns In Its own 
right 120 shares of the capital stock, and has, under the terms and con- 
ditions of the charter and by-laws, procured from the sald association a 
loan of $6,000 on the said 120 shares of stocli, and a mortgage on certain 
real property; and whereas, under the condition prescrlbed in the by-laws, 
sald loan Is to be pald to; the association in monthly installments upon the 
sald stocli", and the interest on the sàm loaned also to be pald monthly, as 
may be provlded In Its charter and by-laws, and rnles and régulations, In 
direct référence to whlch this bond Is made [that Is to say, we assume, the 
by-laws in force at the date of the contract], and Is in ail cases to be con- 
strued as maklng sald by-laws, mies, and régulations, when the same are 
applicable, as a part thereof, the payments of whlch Installments and In- 
terest are to continue until the sald shares of stoclc mature (that Is, until 
each share of the stock borrowed shall, by the Installments pald on It, to- 
gether wlth its declared proportion of profits, reach the par value of $100.00), 
and to pay ail taxes apd keep ail houses on the lot mortgaged Insured until 
the sald shares mature." 

There is a further clause in the bond, as follows : 

"It Is further undierstood that upon final settlement wlth the association 
It shall retain as Installment on the sald stock and interest no greater sum 
than the amount actually advanced, wlth Interest tiiereon at the rate of 
elght per cent per annum." 

There thus appear two alternatives to the borrower : He is, in ad- 
dition to the amount fîxed for interest, to repay said loan to the asso- 
ciation in monthly installments on the said stock, and to do this until 
each share of the stock matures ; that is, until each share of stock bor- 
rowed upon shall, by the installments paid on it, with its proportionate 
share of profits, reach a par value of $100. Or he can hâve a final 
settlement with the association if the installments on stock and interest 
paid equal the sum actually lent, with interest thereon at the rate of 
8 per cent, per annum. In the case at bar the défendant has paid on 
its first subscription ^72, and has made subsequently 74 other pay- 
ments of $102 each, beginning December, 1892 ; that is, in ail, $7,548 ; 
the last payment having been made for December, 1898. But the in- 
terest on $6;000 from Novehiber, 1892, to December, 1898, six years 
ând one month, at 8 per cent, per annum, is $2,920, making a total 
due on that account of interest of $8,920. So, if we take the date ot 
reusal to pay installments as a date of final accounting, this provision 
of the bond has not been fulfilled. As under the other alternative the 
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obliger binds itself to go on and pay on the loan by installments on 
the stock, $72 each month, the loan not having been repaid in this 
way, it was bound to pay until the loan was repaid, or until the sums 
paid on each share of the stock reached its par value of $100. This 
term "the par value of each share of stock" is ambiguous. If it means 
until each share is of the value of (that is, was worth) $100, the pay- 
ments might go on indefinitely. For, as the shares were entitled to 
profits, each share was also liable for losses. So it may happen (indeed, 
in the case at bar it did happen) that no share ever reached the value 
of $100. The association has proved insolvent. The proper con- 
struction of the phrase, as used hère, is when the whole sum of $100 
per share has been paid. For this reason, doubtless, the alternative 
provision was inserted in the bond. The bill was filed in March, 1901. 
From December, 1898, ail the months of 1899, 1900, January, and 
February, 1901, the défendant was in default — 26 months, at $102 per 
month ; that is to say, for $3,652. In this court, however, the défend- 
ant will be allowed to take the most favorable alternative, and to make 
a final settlement by estimating the amount due on the loan, with in- 
terest from its date at 8 per cent, per annum until day of settlement, 
and crediting it with ail payments made on account of interest and 
stock. It is contended that thèse payments on account of interest and 
stock cannot bear interest, and to this point is quoted Buist v. Bryan, 
44 S. C. 129, 21 S. E. 537, 29 L. R. A. 127, 51 Am. St.Rep. 787. 
For this rule the learned justice who delivered the opinion of the 
court gives no reason whatever. Apart from this, the rule he lays 
down is the law of South Carolina, and is an exception to the gênerai 
law. But as we hâve seen, the contract is governed by the law of 
Georgia. There is nothing in the record to show that the law of 
Georgia is the same as in South Carolina. At ail events, the law 
which governs this case is the law of partial payments, and must be 
applied hère. The complainant also charges counsel fee under the 
contract. But this, too, is under the kw of South Carolina, which 
validâtes such contracts. It was said at bar, and not disputed, under 
the law of Georgia such a contract is invalid. If this be so, this being 
a Georgia contract, the clause is disallowed. This point is reserved. 

It is ordered that the standing master state the account between the 
complainant and défendant ; that in doing so he charge the défendant 
with the sum loaned, $6,000, with interest at the rate of 8 per cent. 
per annura from the date of the loan, crediting it with each monthly 
payment, including the first payment made by it, and following the 
rule of partial payments (that is to say, including interest up to the 
fîrst payment ; if the amount then paid exceeds interest, deducting it 
from the amount then due, and using the results as a new principal, to 
be disposed of in the same way). He will report the resuit of this to 
the court. 

The défendant claims crédit for the withdrawal value of the shares, 
and it is expressly stipulated that a shareholder who has borrowed 
money cannot withdraw his shares, and so it is not entitled to the 
withdrawal value. It also claims that it is entitled to a share of the 
profits. Nothing appears in the record as to the profits, — certainly 
for several years last past. The fact that the association is insolvent 
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indicates that tliere are no profits. Those portions of the answer 
which seek affirmative relief, and so were not considered, proceed 
entirely on the proposition that the contract was usurious. This 
proposition has not been accepted. 



BENJAMIN et al. t. BROOKLYN UNION EL. R. 00. et al. 

(Circuit Court, B. D. New York. Deeember 4, 1902.) 

t. Fedbkaii Cocbts— Staying Pbocbbdings in State Court— Pbioritt of 

JUIUSDICTIOH. 

Where a property owner, entitled to compensation under the law of 
New York for the building and maintenance of a street railroad in 
front of hls property, has been gullty of such lâches In permitting the 
building and maintenance of such road wlthout compensation having 
been made that he is not entitled to enjoin its continuance, he is still 
entitled to maintain a suit in equity for an Injunction as an alternative 
remedy In case the railroad company fails to pay compensation as fixed 
by the court; but the commencement of such a suit in a fédéral court 
does not glve that court such exclusive jurisdiction as will authorize It 
to stay proceedlngs subsequently commenced by the railroad company 
in a court of the state to condemn the easement, In the exercise of 
the power of eminent domain conferred upon It by the state, since that 
proceedlng does not deprlve the court of equity of the power to award 
any past damages to wblcb complalnant may be entitled. 

In Equity. On motion to stay proceedings in a state court. 

Edward Wade Benjamin and Frank Benjamin, in pro. per. 
George V. S. Williams (Alex. S. Lyman, of counsel), for défendants. 

THOMAS, District Judge. The bill charges that the complain- 
ants iri 1899 acquired title to certain land in the city of Brooklyn, by 
devise of Wade, to whom conveyance was made in 1887 by Coyle, 
whose title antedated 1885, when there was "unlawfully erected with- 
out claim of right" an elevated railroad along Fulton street, past and 
over part of the property by the Kings County Elevated Railroad 
Company, and that in 1899 the Brooklyn Union Elevated Railroad 
Company, by consolidation with the first-named company, "acquired 
ail the franchise and property of the former," and at a later time 
sold in fee or leased the same to the défendant the Brooklyn Heights 
Railroad Company. The bill further charges that the companies sev- 
erally hâve operated the railway, and by smoke, noise, and obstruc- 
tion of light and air impaired the value of complainants' property to 
the extent of over $5,000 ; that none of the said railways hâve caused 
the land to be condemned, or acquired the right to do the acts char- 
ged. The prayer is as follows: 

"And yout orator further prays that the sald Brooklyil Union Elevated 
Railroad Company or the Brooklyn Heights Railroad Company be decreed 
to hold the right of easement In sald property, subject to the payment of a 
just and reasohable compensation, and said compensation to be flxed by the 
court, and to pay the same, wlth Interest thereon from the time of taking 

Tl. Fédéral courts enjoinlng proceedlngs in state courts, see notes to 
Gardner t. Second Nat. Bank, 16 0. 0. A. 90; Central Tirust Co. T. Grantham, 
27 C. C. A, 575. 
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the property, and aiso damages resulting from the use as aforesaid, and 
your orators to hâve exécution of such decree and ail other just and équi- 
table relief In the premises." 

After the bill was filed, the Union Elevated Railroad Company 
commenced proceedings in the Suprême Court of the state of New 
York to condemn the complainants' right of easement for the pur- 
pose of its railway, upon making compensation therefor, pursuant to 
the statute of the state of New York, which proceedings the présent 
motion seeks to enjoin permanently, to the end that the complainants 
may obtain the rehef demanded in their bill. 

The complainants' position is that in the présent suit in equity (i) 
they may not ask for a permanent injunction against the main- 
tenance and opération of the railway in front of their premises, and 
over the street on which it abuts, because they hâve been guilty 
of lâches (New York City v. Fine, 185 U. S. 93, 22 Sup. Ct. 592, 
46 L. Ed. 820) ; (2) that they may maintain such suit to recover 
compensation for their land; (3) that such compensation should be 
fixed as of the time of the company's appropriation thereof, with 
interest from that date. The argument is: The complainants hâve 
from 1885 to 1902 permitted the opération of the railway on the 
street in front of their premises. This precludes them from enjoin- 
ing its continuance; but the same lâches qualifies them, upon the 
authority of New York City v. Fine, to invoke a court of equity 
to award them compensation as of the time when their cause of 
action arose, and interest on such compensation during the time their 
lâches was perfecting. If there had been no lâches, the bill would 
lie for an injunction; the lâches existing, does the bill lie for com- 
pensation; that is, simply for a decree for money? This would 
enable a person, disabled by lâches from filing a bill for injunctive 
relief, to maintain a suit in equity in substitution for an action at law, 
which would be an unmerited reward of indolence. But it is earnestly 
contended that this is the holding in New York City v. Fine. The 
landowner in that case charged that the city of New York had tor- 
tiously taken his property (impairment of riparian rights) situated in 
Connecticut, and that it had and could hâve no public authority so 
to do, but stood in the position of a mère trespasser, and this tres- 
pass the complainant below sought to enjoin, and thereby prevent 
the city from taking the water, and also from making compensation 
either in the suit or in any proceeding. The complainant invoked 
the time-honored rule that, when the défendant was a mère tres- 
passer, a court would enjoin absolutely, but would not make the 
injunction conditional upon payment of compensation found, and it 
was so held by the Circuit Court of Appeals. But the Suprême 
Court considered that, when the complainant was guilty of lâches in 
asserting his right of property and permitting the défendant to con- 
struct its Works at a large expense, his remedy by injunction would 
be allowed only in case the défendant failed to pay the compensa- 
tion fîxed by the court. This appears from the opinion, wherein 
it is directed that the case be remanded to the circuit court "with 
instructions to set aside its decree and to enter one providing for an 
ascertainment, in the way courts of equity are accustomed to pro- 



4:30 120 FEDERAL REPORTER. 

ceed, of the damages, if any, which the plaintiffs will suffer by the 
construction of the dam and the appropriation of the water, and 
for which the défendant is legally responsible — a proposition upon 
which we express no opinion — and fixing a time within which the 
défendant will be required to pay such sum, and that upon the failure 
to make such payment an injunction will issue as prayed for; and, 
on the other hand, that upon payment a decree will be entered in fa- 
vor of the défendant. If the plaintiffs shall prefer to hâve their dam- 
ages assessed by a jury, leave may be given to dismiss the bill, with- 
out préjudice to an action at law." The resuit of the décision was to 
remit the complainant to the rights commonly accorded by the courts 
of the State of New York, to persons seeking to restrain the opéra- 
tion of elevated railways over streets, to the injury of easements to 
abutting property. Such are the rights of the complainants in the 
présent suit. The suit is essentially for an injunction, avoidable by 
payment of the compensation fixed; but such decree neither carries 
the title to the railway company, nor is it enforceable by exécution. 
But the vital question upon this motion is whether this court gained 
such exclusive jurisdiction that the railway company, which is an 
agency of the state, may not exercise the power of eminent domain 
conferred upon it by the sovereign power. Such a holding' would 
mean that if a public corporation, authorized to operate a railway and 
acquire property therefor, appropriate such property, it cannot exer- 
cise the power of eminent domain after a bill has been filed by the 
owner to recover compensation, and, in lieu of its payment, for injunc- 
tive relief. Such a rule would lirait the right of the state, acting 
through its enabled agents, to exercise one of its great prérogatives, 
and deprive it thereof, unless its exercise anticipated the owners com- 
ing into a court of equity. The magnitude of this constraint upon the 
right of a public agent of a sovereign state to take property upon mak- 
ing due compensation in the manner provided by it is obvions, and this 
court should not approve the contention, unless its power and duty 
so to do clearly appears. The practice in the courts of the state of 
New York furnishes no authority for such holding. The law respect- 
ing the rights and remédies of abutting owners has progressed for over 
30 years, and has been applied in a great number of instances ; and 
while courts of equity hâve, in cases numbering into thousands, 
aflforded a remedy where the railway has not acquired title, yet in no 
instance has any court stayed affirmative action by the railway com- 
pany pending suit by the owners of the property involved. Proceed- 
mgs for condemnation and suits in equity hâve proceeded pari passu, 
and each party has been left to enforce the remedy that the law pro- 
vided. Indeed, in the case that declared the right of abutting owners 
to compensation (Story v. Railway Co., 90 N. Y. 122, 179, 43 Am. 
Rep. 146), the Court of Appeals directed suspension of the injunction 
"until the défendant has had a reasonable time after this décision to 
acquire the plaintifï's property by agreement, or by proceedings to 
condemn the same." In Mead v. Railway Co., 24 N. Y. Supp. 908, 
the Superior Court of the city of New York refused to restrain pro- 
ceedings for condemnation at the instance of the property owner, who 
had filed previously the usual bill in equity, while in Re Metropolitan 
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El. Ry. Co. (Sup.) 2 N. Y. Supp. 278, 284, and 12 N. Y. Supp. 502, 504, 
it was decided that the pendency of a suit in equity was not a défense 
to such proceedings. The whole current of practice and authority in 
the State of New York indicates the judicial disposition to leave un- 
disturbed the exercise of this right on the part of public corporations 
regarded as mère arms of the state itself. The présent question is not 
whether the fédéral court has power to furnish a remedy in equity, 
but whether it will suspend the exercise of the power of eminent do- 
main. The complainants clearly establish their right to come into 
equity. Indeed, the right is undoubted, but the remedy afiforded the 
railway Company for acquisition of the title and ascertaining and mak- 
ing due compensation therefor remains. The complainants vigorously 
assert that this court is the more favorable tribunal, inasmuch as it 
will award compensation as of the time of entry, with interest thereon, 
while in the proceedings under the state statute the compensation will 
be as of the date of the award. Assuming that the complainants' 
contention is correct, it furnishes no ground for depriving the rail- 
way Company of the ability vested in it by the state. The allowable 
suit in equity is not primarily to recover compensation, but to re- 
strain the invasion of the complainants' rights, and the ascertain- 
ment of compensation is incidental, and its payment an alternative. 
The court will not enter a decree for compensation, but for an in- 
junction, if the ascertained compensation shall not be paid. When 
the suitor asks for damages alone, he is relegated to his action there- 
for, and his lâches cannot couvert a court of equity into a court of 
law. The railway company has deferred proceedings for many years ; 
the complainants hâve deferred action equally long. The law has 
furnished them at ail times a remedy for damages for use and occu- 
pation, and concurrently a remedy against the continuance of the 
invasion. They hâve not availed themselves of either remedy until 
the présent bill was fîled. Meantime the statute of limitations has 
run against a portion of the claim for damages for occupation. They 
would avoid the embarrassment caused by their delay by recovering 
compensation as of the date of the fîrst occupation, with interest, 
upon the theory of an implied contract or some.rule of damages that 
does not accord with that obtaining in the courts of the state. It is 
not easily apparent that the complainants can predicate their cause 
of action upon an implied contract to pay, accruing to them in 1885, 
upon the theory that such contract is subject to no limitation. But 
it is not necessary to consider what rule of damages the complain- 
ants may invoke. Their long neglect to assert a right does not in- 
crease their equity to such an extent that this court should stay the 
exercise of the power of eminent domain to the end that they may 
obtain advantages in this court, that would fail in part as to past 
damages if the proceedings for condemnation be continued. If it 
shall appear upon the trial that the company has obtained the title 
through such proceedings, this suit may be continued, at least for 
the purpose of ascertaining such past damages for use and occupa- 
tion as the law permits. 

Thèse views require that the motion to stay the proceedings of 
the défendant railway company should be denied. 
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GILOHKIST TRANSP. CO. v. 110,000 BTJSHBLS OP NO. 1 NORTHERN 

i WHBAT. 

(District Court, W. D. New York. February 6, 1903.) 

L Salvaob— Vessels of Common Ownehs— Right to Compessation fkom 
Carôo. 

The fact tbat the owners of à salving sMp were also owners of tlie 
shlp salved does not preclude ttem from recovering salvage compensa- 
tion from the cargo saved, where the péril which rendered the service 
necessary dld not arise through any breach of the contract of carriage. 

S. Samb— SEKVrcEs Rendered to Tow. 

An arrangement by one vessel to tow another belonging to the same 
owners, which had become disabled, dld not Include an agreement to 
render salvage services to the cargo of the tow, by extlnguishing a flre 
which occurred without fault of either vessel, so aa to preclude a re- 
covery for such services. 

& 8ame— Services in Bxtinguishino Firb— Amount op Award. 

The steamer CSty of Genoa, whlle proceeding from Duluth to Buffalo, 
laden wlth wheat, became disabled, and was overtaken and taken in tow 
by the Mecosta, belonging to the same owners and bound for the same 
port. Whlle In Lake Brie the Olty of Genoa caught flre forward, witli- 
out fault on her part, and in response to her signal for assistance the 
Mecosta made fast to her, and for seven hours the crews of the two 
Tessels fought the flre, until It was under control. The work was skill- 
fully done, and the flre confine! to the forward part of the vessel, which 
was held before the wind by the Mecosta, and the cargo was not dam- 
aged, except to some small estent by smoke and water. The Mecosta 
was In some péril; her bulwarks belng scorched, and the Unes by which 
she was made fast belng burned. The flre was in the nlght, but the 
weather was calm, wlth Ilttle wlnd. The Mecosta was worth $70,000; 
the Genoa, after the flre, $80,000; and her cargo, $79,000. Held, that 
the Mecosta was entltled to salvage compensation from the cargo to 
the amount of $3,800, belng about 5 per cent of its value; $1,500 of 
the amount to be distrlbuted among the crew. 

In Admiralty. Suit to recover for salvage services. 

Potter & Wright (George Starr Potter, of counsel), for libelant. 
Harvey L. Brown (John C Shaw, of counsel), for respondents. 

HAZEL, District Judge. The libel in this cause was filed against 
the cargo of the City of Genoa to recover $7,500 for salvage compensa- 
tion. The alleged services were rendered by the libelant's steamer 
Mecosta and crew in extlnguishing a fire on the steamer City of 
Genoa on the 30th day of September, 1901. The disaster occurred 
about 30 miles west of Long Point, on Lake Erie, and continued from 
8 o'clock iri the evening to 3 o'clock the next morning. The facts as 
disclosed by the hearing are not denied. No testimony was given by 
respondents. The City of Genoa and the salvor, the Mecosta, were 
owned in common by the libelant corporation. The length of the 
Mecosta îs 281 keel, 40 beam, and at the time of the fire she carried 
100,000 bushels of wheat — her full capacity. Both vessels were built 
of wood, and, heavily laden with grain, were bound down on a voyage 
from the port of Duluth to the port of Buffalo. The Genoa left Du- 
luth September 25, 1901. Her cargo, which has been libeled, con- 
sisted of 1 10,000 bushels of No. i Northern wheat. under bill of lading. 
On Lake Huron, about 5 miles from St. Clair river, her machinery 
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became disabled, and she was taken in tow by the Mecosta, assisted 
by a steam tug through the rivers and channels. The tug left the tow 
on reaching Lake Eric. No claim is made for towage services. The 
fire started on the main deck in the forward chain locker of the City 
of Genoa. She immediately signaled to the Mecosta ahead for assist- 
ance, and then eut the tow line. The Mecosta immediately rounded to. 
Her fire apparatus was placed in readiness, and she made fast to the 
Genoa's port side. The Mecosta's stern during the progress of the 
fire was abreast of the Genoa's texas deck house. While in this posi- 
tion, hazardous to her own safety, the Mecosta and lo or 12 of 
her crew, out of a complément of 17 — ail who could be spared from 
the actual navigation of the vessel — energetically and successfuUy aid- 
ed in allaying the progress of the fiâmes. The fire, which had gained 
considérable headway when the Mecosta came alongside, was finally 
extinguished, owing to great exertions by the crews of both steamers. 
By their efforts and the vigilance of the Mecosta, the fire was confined 
to the main deck forward, and did not reach the cargo. Two lines 
of two-inch hose and a large number of fire buckets were used by the 
salving crew, who boarded the imperiled ship to subdue the fiâmes. 
The lines of hose were handled interchangeably by the crews of the 
two vessels. In addition to the services mentioned, the Mecosta kept 
under way, and held the stem of the Genoa to windward. The spread- 
ing of the fiâmes aft was thereby practically prevented, and the fire 
confined to the forward portion of the ship. The wind from the south 
was light, and at the rate of S miles per hour. The weather was calm. 
Witnesses for libelant testify that the beat was intense, and the Me- 
costa was in a periious position. The master of the Genoa testifies 
that the crew of the Mecosta fought the fire valiantly, and that, if 
the Mecosta had not kept the Genoa before the wind, the fire could 
not hâve been confined forward. The Mecosta's bulwarks were 
scorched. Lin^s which held her to the Genoa were burned. On ac- 
count of the beat, her master experienced difïiculty in remaining on 
the pilot house. . In extinguishing the fire, there was no serious risk 
or injury to the life or limb of any of the salvors. The Genoa's cargo 
sustained damage from water and smoke amounting to $3,627.11. 
Her pilot house was destroyed, and the forecastle and main decks 
burned away, causing her steering machine and windlass to fall to the 
deck below. The fire was at its height at about 10 o'clock at night, 
and under absolute control at 3 o'clock in the morning. No presump- 
tion of négligence is attributable to the City of Genoa. Her master 
and crew rendered efficient service in attempting to check the progress 
of the fire. Fortunately, 130 gallons of water in a tank on board the 
City of Genoa facilitated in arresting the fîre's advance. Indeed, as I 
understand the argument, it is not claimed that the ship was at fault. 
It is claimed that signais of distress were sounded to passing vessels 
during the night, but none ofïered assistance. At about 5 o'clock in 
the early morning of the 30th, the passing steamer Uganda came 
alongside, and was requested to aid the salvor in towing the City of 
Genoa. She did so, leaving the City of Genoa, however, in the ex- 
clusive care of the Mecosta about 20 miles west of Bufifalo. The Me- 
costa then towed her into port. The proofs sufïiciently disclose that 
120 F.— 28 
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tHe services rendered by the Mecosta and crew were meritorious, and 
went far to prevent the fire from reaching the City of Genoa's cargo, 
which was of the stipulated value of $79,300. The value of the City of 
Gènoa immediately after the fîre was stipulated at $60,000, and the 
Mecosta at $70,000. 

It is contended by counsel for respondents that the gênerai rule of 
awarding salvage compensation to a ship giving succor to another 
overtaken by unforeseeh accidents or périls of the sea does not apply 
where both belong to the same owner, or where the salved ship was 
in tow of the salvor, and where, as hère, both crews were under con- 
tract of employment with a common owner. This contention is based 
upon the theory that both ships were financially interested in safely 
transporting the cargo which each carried, and that the crew of the 
salvor owed a duty to their employer to save his property, though it 
be another vessel, whenever endangered by the casualties of the sea, 
and that the saving of the cargo was an incident to the performance of 
such duty for which no compensation as salvage should be allowed. 
This contention is not strictly maintainable. It is well established by 
authority that, where salvage services are performed by one vessel to 
another, both vessels belonging to the same owner, the crew of the 
salvor are entitled to recovêr salvage rémunération. The reason for the 
rule is founded upon the contract of employment. Salvage services 
rendered by the crew in aid of a disabled ship hâve never been regard- 
ed as wîthin the scope of their employment. Such services entitle the 
crew to addîtional compensation, based on merit, hazard, and risk, 
and it is immaterial whether the salved and salving ships belong in 
common to the same owner. In A Lot of Whalebone (D. C.) 51 
Fed. 916; The Coliiha, 5 Sawy. 181, Fed. Cas. No. 2,996; The Sappho, 
L. R. 3 P. C. 690. The mère fact ôf employment by an owner of 
more than one vessel does not carry with it an obligation to perform 
any other or digèrent services than those called for hy his shipping 
articles. The meritorious labor performed by the seamen of the 
Mecosta in saving the City of Genoa and her cargo was for the benefît 
of the owner of the ship and the cargo owners. In The Sappho, 
supra, it was decided that where one ship performed salvage services 
for another, both ships belonging to the same owner, the crew of the 
ship renderihg the salvage services were entitled to recover salvage 
rémunération. Lord Justice Mellish, in announcing the décision of 
the court, said that the rule governing salvage services performed by 
the crevv was based, first, upon whether the services rendered are in 
themselves èùch as would entitle them to rémunération on a basis of 
increased compensation for the hazardous undertaking; and, second, 
are such services within the scope ôf the contract of employment ? In 
Pacific Mail S. S. Co. v. Ten Bàles of Gunny Bags, Fed. Cas. No. 
10,648, the précise question hère involved was considered by the court. 
The salving and salved vessels belonged to the same owner, a corpora- 
tion, which libeled a portion of the cargo and the steamship Colima for 
salvage. The circumstances, briefly stated, were that the Colima was 
disabled. by reason of the loss of three blades of her propeller, which 
rendered her unseaworthy. She anchored and dispatched a boat in 
search of aSéistance, which, after several days, fell in with the steamship 
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Arizona. The Arizona proceeded to the assistance of the Colima, 
and towed her to port. It was held that the services rendered by the 
Arizona were in the nature of salvage services, and were to be 
compensated as if rendered by a stranger vessel. In A Lot of Whale- 
bone, supra, after an exhaustive review of the authorities, it was de- 
clared to be the law "that the owners of a salving ship, who are also 
the owners of the salved ship, may obtain salvage rémunération from 
the owners of the salved cargo, provided the circumstances which 
cause the necessity for the salvage services do not amount to a breach 
of the contract of carriage between the shipowners and the owners of 
the cargo which is on board the salved ship." In the case at bar the 
salvage services were not required by a breach of contract of carriage 
on the part of the City of Genoa. As we hâve seen, the proofs in the 
case disclose the performance of valuable services by the Mecosta and 
crew in extinguishing the fire on the City of Genoa. Such services 
were accompanied by some risk to the safety of the Mecosta. True, 
the fact that the Mecosta had entered into an arrangement to tow the 
City of Genoa to Bufïalo, as well as the common ownership of both 
vessels, may properly be considered in awarding salvage compensation. 
The prior arrangement made to tow the City of Genoa to Bufïalo 
cannot be construed to include the rendering of any salvage services 
to the cargo by extinguishing fîres, or of rescuing the City of Genoa 
from unforeseen and extraordinary périls. Such was the holding in 
The Connemara, io8 U. S. 357, 2 Sup. Ct. 754, 27 L. Ed. 751. Con- 
sidering the law applicable to this case well settled as herein an- 
nounced, I bave no hésitation in deciding that salvage rémunération, 
as distinguished from a quantum meruit, was earned by the Mecosta 
and crew for the services performed on the night of September 30, 
1901, and set out in the libel. 

The next question to be decided is the rate of salvage to be award- 
ed, in view of the circumstances of this case. I hâve no doubt that the 
compensation allowed should be on a basis of percentage of the value 
of the cargo salved. The services performed were salvage services, 
pure and simple. The rule in such cases, although the amount allowed 
is largely in the discrétion of the court, is founded'upon the nature and 
extent of the services rendered, and upon the circumstances surround- 
ing the performance of such salvage services. In The Sandringham 
(D. C.) 10 Fed. 573, the éléments which enter into the allowance of 
an award are concisely stated as follows: 

"(1) The degree of danger from which the Uves or property are rescued. 
(2) The value of the property saved. (3) The risk incurred by the salvors. 
(4) The value of the property employed by the salvors Ui the wrecklng enter- 
prise, and the danger to which it was exposed. (5) The skill shown In ren- 
dering the service. (6) The tlme and labor occupied." 

"Salvage" is defined in Sonderburg v. Océan Towboat Co., Fed. 
Cas. No. 13,17s, to be "a reward for meritorious services in saving 
property on navigable waters, in péril, and which might otherwise 
be destroyed, and is allowed as an encouragement to ail persons en- 
gaged in business at sea or on navigable waters, and others, to bestow 
their utmost endeavors to save vessels and cargoes which are in im- 
minent péril." 
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The libelant, by its libel, asks for an award of lo per centum of the 
value of the cargo of the City of Genoa. Such an allowance would 
seem excessive under the facts of the case. The fact that the Mecosta 
was towing the City of Genoa must be considered in arriving at a just 
and proper award. The circumstances hère are not analogous to a 
case where a vessel voluntarily or pursuant to solicitation goes out of 
her course to render a service to a disabled ship. Both vessels were 
bound down for the port of Bufïalo. The fire does not appear to hâve 
greatly delayed the arrivai of the Mecosta at her point of destination. 
She was delayed about nine hours. Inasmuch as both vessels were 
owned and controlled by the libelant, it can hardly be reasonably con- 
tended that the rémunération should be as large as for the services of 
a Etranger. The night of the fire was not tempestuous. It was a still 
night, with scarcely a ripple on the water. 'The salving crew diligently 
performed services which checked the progress of the fire. In this, 
however, they were assisted by the full complément of the Genoa's 
crew — about i6 in number — who cannot recover salvage compensa- 
tion for services rendered in the saving of their own ship. The élé- 
ments were favorable to a successful outcome of the faithful, though 
not hazardous, services performed. 

My conclusion is that a decree should be entered in favor of the 
libelant for $3,800, which is approximately on a basis of S per centum 
of the value of the salved cargo. In making a distribution of this 
award among the salvors, I deem it équitable that the Gilchrist 
Transportation Company, owner of the Mecosta, should hâve and re- 
ceive the sum of $2,300. The balance of the award, $1,500, will be di- 
vided among the crew in the foUowing proportions. The total allow- 
ance to master and crew will be divided into twenty-five parts as 
follows : 

Master, four parts $240 

Two mates, two and one-half parts (each) 300 

Two englneers, two parts (each) 240 

Twelve crew at $60 each 720 

The names of the crew do not appear of record. Unless thèse 
may be inserted in the decree by agreement, the amount of the award 
to them may be paid into court, and proof taken as to their identity 
before distribution. The Flottbek (C. C. A.) 118 Fed. 954. 

Let a decree in favor of the libelant, with costs, be entered accord- 
ingly. 



In re SENTENNB & GRBEN CO. 
(District Court, E. D. New York. January 17, 1903.) 

L CHATTBIi MORTGAGTîS— CONSTRDCTrON— ApTEB-ACQUIRBD PrOPBRTT. 

A chattel mortgage described as covered thereby a lithographie press 
"and ail and singular each and every of the tools, Implements, furnlture, 
equlpments, and appliances • • • now In my sald lithographie es- 
tabllshrdent, * • • and constituting the plant with which said busi- 
ness Is now carrled on, and • • • ail of the new lithographie ma- 
chinery, presses, tools, implements, and appliances of every Icind that 
I shall hereafter put into said establishment and plant for the purpose 
of Improving the same or keeping it as good as It Is at présent" Beld, 
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that such mortgage dld not cover machlnery and appllances subse- 
quently placed In the establishment by the mortgagor for the purpose 
of adding a new branch of business, and not used in the business o£ 
Uthographing. 

S. BaNKKUPTCY— AVOIDANCB OF LlKNS— SUBROGATION OF TROSTBB. 

Where, under the law of the state, a chattel mortgage on after-ac- 
quired property Is valid between the parties, but void as agalnst attacti- 
Ing credltors, a trustée In bankruptcy will not be subrogated by the 
court to the rlghts of an attaching creditor, to enable hlm to defeat the 
lien of a mortgagee of such property whose mortgage was of record, 
and who has the superior equity, because the new property was added 
for the purpose of keeping the mortgaged plant in as good condition as 
when the mortgage was given. 

5. Chattel Moutgage— Aftek-Acquired Property — Additions Madb by 
purchasbr from mortgagor. 

A chattel mortgage of a mechanlcal plant, coverlng additions made 
to maintain or Improve Its condition and efficlency, which Is valid against 
the mortgagor, wiil be enforced as to additions made to the plant for 
that purpose by a purchaser from the mortgagor, who assumed ail hls 
obligations under the mortgage. 

In Bankruptcy. On pétition of chattel mortgagee to enforce his 
lien upon property in the hands of the trustée. 

J. E. Ludden, for petitioner. 

Latson Se Bonynge (Paul Bonynge, of counsel), for trustée. 

THOMAS, District Judge. March 22, 1900, John E. Green, to 
secure the payment of money, executed to T. Ellett Hodgskin, trustée, 
a chattel mortgage, which was duly filed, as were the successive state- 
ments thereof. In July, 1901, the Sentenne & Green Company, or- 
ganized under the laws of New Jersey, succeeded to the business of 
Green, and to the ownership of the property covered by the mortgage, 
and duly assumed the payment of the mortgage debt, and the mort- 
gagor's obligations respecting the same. On August 19, 1902, the 
E. W. Bliss Company, a creditor of the bankrupt, through the sherifï 
of the county of Kings, levied an attachment upon the entire plant 
of the Company, and on August 22d two other creditors levied junior 
attachments thereon. On August 26, 1902, while the sheriff was still 
in possession of said property, the mortgagee assumed to take posses- 
sion thereof, put a keeper in charge, and duly advertised a sale thereof. 
On the 28th day of August, 1902, a pétition in bankruptcy was duly 
filed, and the Sentenne & Green Company were adjudicated bankrupt 
on the i6th day of September, 1902. On the 29th day of August, 
1902, a temporary receiver of the property of the bankrupt was ap- 
pointed, and on the 28th day of October, 1902, a trustée was elected, 
and subsequently duly qualified. AU the property covered or claimed 
to be covered by the chattel mortgage came into the possession of the 
receiver so appointed, and later into the hands of the trustée. There- 
upon the mortgagee came into this court, and asked that the question 
of the Hen of his mortgage be ascertained. As the property has been 
taken by the court, and is now subject to its control and direction, it 
has, upon the alleged lienor's application, power to détermine the 
question of the mortgage lien, notwithstanding the objection of the 
trustée. 
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The mortgage states that John E. Green, the mortgagor, has sold 
to the second party "one Koch lithographie press, and ail other 
goods and chattels mentioned in the schedule hereto annexed, and 
now in the lithographie establishment owned and eonducted by me," 
to seeure the payment of eertain indebtedness therein particularly de- 
scribed ; and it is further provided that, until there should be default 
in such payment, the mortgagor should remain in possession of the 
goods and chattels and the fuU and free enjoyment thereof, withoiit 
right, however, to cause or permit the same, or any part thereof, to be 
sold or removed from the premises therein deseribed. The schedule 
referred to in the mortgage, signed by the mortgagor, gives, in 15 
typewritten pages, ail the property upon the premises, and concludes 
as follows : 

"And ail and slngular, each and every of the tools, Implements, furniture, 
equlpments, and appUances, of every name and nature, now In my said 
lithographie establishment at Nos. 95, 97 and 99 Hudaon Street, and Nos. 171 
and 173 Franklin Street, Borough of Manhattan, In the Olty of New York, 
and constituting the plant with which sald business Is now carried on; and 
In and to ail of the new lithographie maehlnery, presses, tools, implements 
and appUances, of every kind, that I shall hereafter put Into said establish- 
ment and plant, for the purpose of Improvlng the same or keeping it as good 
as It is at présent" 

Between the delivery of the mortgage and the sale of the property 
to the bankrupt the mortgagor placed other property in the building, 
and, after purchasing, the bankrupt brought in machinery, tools, imple- 
ments, etc. The greater part of the property thus added was for the 
purpose of fashioning into boxes the material that had been subjected 
to the lithographie process. The mortgagee claims not only the 
right to the property deseribed in terms in the mortgage, so far as it 
is in existence, but also ail property placed in the factory, whether ap- 
propriated to lithographie purposes or to making boxes. The trustée 
admits that the mortgage, as to property falling within its seope, 
after-aequired by Green, is valid as bçtween Green, the original mort- 
gagor, and the mortgagee, but that it is invalid as to the trustée, suc- 
eeeding to the rights of the attaching ereditors ; and he further insists 
that the mortgage does not, by its terms, eover the after-acquired 
property of the Sentenne & Green Company, nor property for 
making boxes, by whomsoever aequired. Undoubtedly, the pro- 
vision that after-acquired property, so far as covered by the mortgage, 
would fall under its lien as it should eome into existence and posses- 
sion of the mortgagor, is valid as between the mortgagor and the 
mortgagee. Haie v. Bank, 49 N. Y. 626; McCafïrey v. Woodin, 65 
N. Y. 459, 22 Am. Rep. 644; Wisner v. Oeumpaugh, 71 N. Y. 113; 
Coats V. Donnell, 94 N. Y. 169, 177; Kribbs v. Alford, 120 N. Y. 519, 
24 N. E. 811; Deeley v. Dwight, 132 N. Y. 59, 30 N. E. 258, 18 
L. R. A. 298; Distilling Co. v. Rasey, 142 N. Y. 570, 37 N. E. 632, 
40 Am. St. Rep. 635. The trustée relies upon the case last cited to 
limit the rule that would bring after-aequired property under a mort- 
gage to those cases where the rights of third persons hâve not inter- 
vened, and to maintain that such a mortgage as to after-acquired 
property is void as against subséquent purehasers or attaching eredit- 
ors, and also cites in this connection Otis v. Sill, 8 Barb. 102 ; Edgell 
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V. Hart, 9 N. Y. 213, 59 Am. Dec. 532 ; Gardner v. McEwen, 19 N. Y. 
123; Farmers' Loan & Trust Co. v. Long Beach Imp. Co., 27 Hun, 
89; Brunswick-Balke-Collender Co. v. Stevenson (Sup.) 4 N. Y. Supp. 
123 ; Beebe v. Power Co., 13 Mise. Rep. 737, 35 N. .Y. Supp. i ; 
Hilliman v. Neher, 20 Barb. 37; Jones, Chat. Mortg. § 138. 

But it is conceded that in Re New York Economical Printing Co., 
49 C. C. A. 133, 110 Fed. 514, the Circuit Court of Appeals of this 
circuit determined that a trustée was not permitted to attack the mort- 
gage unless he represented a creditor armed with process; but the 
trustée urges that he is thus enabled by the fact that he has been subro- 
gated by the order of this court to the rights of the creditors who 
levied attachments upon the after-acquired property, even before there 
was any attempt to foreclose the mortgage. If the order of subroga- 
tion be allowed to stand, the trustee's position seems to be correct. 
However, passing this inquiry for the moment, the question is consid- 
ered, what after-acquired property is included in the terms of the 
mortgage? In the lithographie business, as carried on by Green at 
the time the mortgage was made, words, déviées, colors, etc., were 
lithographed upon tin. He afterwards took on the business of fash- 
ioning the lithographed material into boxes, and for that purpose 
new machinery was obtained and devoted to this new industry, not only 
by Green himself, but also by the corporation that succeeded to his 
interest. Unless there be ambiguity in the language of the mortgage, 
it is not permissible to look beyond its face to discover the inten- 
tion of the parties. As already stated, in the body of the mortgage the 
mortgagor stipulâtes for the sale of (i) "one Koch lithographie press," 
{2) "ail other goods and chattels mentioned in the schedule hereto 
annexed and now in the lithographie establishment owned and con- 
dueted by me." Following the mortgage is the schedule, which con- 
cludes with a clause which bfings in ail the tools, implements, furni- 
ture, equipments, and appliances "now in my said lithographie estab- 
lishment," and constituting the plant with which said business is now 
carried on, and in and to ail of the new lithographie machinery, 
presses, tools, implements, and appliances of every kind that I shall 
hereafter put into said establishment and plant for the purpose of im- 
proving the same or keeping it as good as it is at présent." This sen^ 
tence réitérâtes the statement that the establishment is lithographie in 
its nature ; that the intention is to mortgage everything that constitutes 
the plant of the business as then carried on at that place ; and ail the 
lithographie machinery, presses, etc., that he should put into said estab- 
lishment and plant, not generally, but for the limited purpose "of im- 
proving the same or keeping it as good as it is at présent." The mort- 
gagor had a lithographie establishment, not a box-making establish- 
ment. He called it a lithographie establishment, and nothing else ; and 
he stipulated that ail after-acquired property brought into sueh an es- 
tablishment for the limited purpose of improving it or keeping it in its 
présent condition should fall under the lien of the mortgage. At that 
time the manufacture of boxes may hâve been within the mind or am- 
bition of Green, but it was not then an aetuality. The contemplation 
of the business was not even suggested in the mortgage, and the mort- 
gage did cover, and was intended to cover, only the property devoted 
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to his lithographie business. Therefore ail after-acquired property 
brought in and devoted to a purpose not lithographie in its nature 
does not fâll within the mortgage, and the property so exeluded is that 
property that was brought in for and devoted to the purpose of manu- 
facturing bo*es. If there be any question of fact as to what machinery 
is ineluded in the mortgage or exeluded therefrom by virtue of this 
finding, further applieation may be made to the eourt upon such évi- 
dence as the parties may be advised to take. It may be thàt the order 
subrogating the trustée to the rights of the attaching creditors would 
enable the trustée to take from under the mortgage lithographie ma- 
chinery added to the plant "for the purpose of improving the same or 
keeping it as good as it is at présent." Equitably the mortgagee is 
entitled to such property, and, so far as the attachments and the sub- 
rogation of the trustée interrupt such equity, the order will be modi- 
fied by the court. 

The trustée urges that after-acquired property supplied by the 
corporation does not fall within the lien of the mortgage, within the 
holding of Kribbs v. Alford, 120 N. Y. 519, 24 N. E. 811. In that 
case the assignée of the mortgaged property was not aware of the ex- 
istence of the mortgage. In this case the assignée assumed ail the ob- 
ligations of the mortgagor, but, without determining whether the 
cases may be difîerentiated, it is hère decided that, to the extent that 
property has been added for the purpose of maintaining or improving 
the efKcieney of the lithographie plant, the clause in the mortgage as 
to after-acquired property should be deemed operative. That at least 
is an équitable disposition of the question. 



AMERICAN SPIRITS MFG. CO. y. BASTON et al, 
(Circuit Court, N. D. Illinois, N. D. January 31. 1903.) 

1. COKPOBATIONS— ACTS OF DiBBCTORS— InDIVÏDUAI, PROFITS— ACTIONS — PAR- 
TIES — Plbadino. 

Where, In an action by a corporation to recover profits alleged to hâve 
been Ulegally made by a director, slnce deceased, It was alleged that 
such director, with consent of hls partner, had acted as complalnant's 
agent In the purchase of cereals, and recelved therefor a salary, but, In 
violation of hls trust, such director bad chargea profits on the cereals over 
the prlce pald, but there was no allégation that the dlrector's estate was 
inadéquate to meet complalnant's demand, the partner was not a proper 
party, and the blU stated no cause of action as agalnst him. 

a. 8amb— Pbincipal and Aqbnt. 

A blll In equity to recover profits alleged to bave been made by a 
director of a corporation, charglng that such director had been employed 
on a salary to purchase cereals for the corporation, and that he had sold 
such cereals to the corporation at a profit, could not be sustalned on 
the theory that it was a blll to enforce a trust 

B. Haub— Acocuntins. 

A blll ta eqùlty to recover profits Ulegally made by décèdent as com- 
plalnant's agent for the purchase of cereals could not be sustalned on com- 
plalnant's allégation that It bad no other mode of ascertalnlng the facta 
as to the items and parties from whom purchases were made than by 
a blll in equity, and on its offer to do equity, where there was no mutual, 
Intrlcate, or compllcated account, and the relief to which complalnant 
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would be entitled was of tbe same measure and kind as it mlght obtatn 
at law. 
4. 8ame— Mdltiplicity of Itehb. 

In a suit against tbe personal représentatives of an agent of a corpora- 
tion to recover profits illegally received by tbe agent, where tbere was 
no charge in tbe bill tbat tbe agent's books were fraudulently kept, and 
tbere was no allégation tbat any différent évidence or information could 
be obtained In equity from tbat obtainable at law, tbe allégation tbat 
tbe accounts cousisted of many tbousand items was Insufflcient to sus- 
tain tbe jurisdiction of a court of equity. 

On Demurrer to Amended Bill. Sustained. 

Moran, Mayer & Meyer, for complainant. 
Stevens, Horton & Abbott, for défendants. 

KOHLSAAT, District Judge. The original bill herein was 
brought against Easton & Hall. Easton died pending the cause, 
and an amended bill was filed against his executors and Hall. The 
amended bill charges that Easton, while a director of the complainant 
Company, was paid a salary, in return for which, with the full knowl- 
edge and consent of Hall, his partner, he was to act as complainant's 
agent, and from August 22, 1895, to December 3, 1897, did act as 
agent for complainant, in the purchase for complainant of ail corn, 
grain, and cereals necessary to be and which were purchased and 
used by complainant in the opération of its distilleries at Peoria, 111. ; 
that with like consent and knowledge of Hall, and by reason of being 
a director of complainant, and of said salary, Easton undertook and 
agreed to fulfill the said duties without other compensation or profit 
to him or his said firm ; that by reason of the circumstances Easton 
became and was a trustée for complainant and its stockholders ; that 
he had sole and exclusive control of such purchases, and was relied 
on by complainant, and always stated and agreed that he always 
had and would purchase for complainant such products at the lowest 
and best price, and without profit to himself or his said firm, in which 
représentation said surviving partner, Hall, acquiesced; that, not- 
withstanding said undertaking, Easton and his said copartner pur- 
chased for complainant large quantities of corn and grain and sold 
and delivered same to complainant at a greatly advanced price over 
the purchase price, and made large profit without complainant's 
knowledge, which complainant paid, in ignorance of such profit, to 
Easton and his firm ; that complainant had no means of ascertaining 
the same ; that Easton and his firm, in many cases, included their 
commissions and profits in their statements unbeknown to complain- 
ant ; that the amount of such profit and commissions is unknown to 
complainant, and it has no means of ascertaining the same except by 
this bill. The bill further states, on information and belief, that 
Easton made $25,000 profits, and Easton & Co. a like sum, for which 
they refuse to account ; that the accounts consist of many thousands 
of items, are complicated, and that complainant has not nor ever 
has had any means of ascertaining from whom said purchases were 
made or the prices pa:id, or where same were purchased. The bill 
prays for an accounting, and that défendants be decreed to pay what is 
■owing, and also offers to do equity. To this the défendant executors 
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on the one part and the défendant Hall on his own part file separate 
demûrrers. 

It is évident on the face of the bill that, unless the Easton estate 
is inadéquate to meet complainant's demands, the défendant Hall 
is not a proper party. No allégation of such inadequacy is made. 
Whatever consent or agreement was entered into by Hall is and 
was a matter between Hall and Easton. The most Hall agreed to 
was that Easton should do the work without cost to complainant. 
There was no trust relation or agency between complainant and Hall. 
The joining of Hall would seem to be only for the purpose of using 
him as a witness. He is not a proper party, and his demurrer is sus- 
tained. The bill is dismissed as to him. 

It is urged against the défendant executors that the relation be- 
tween complainant and Easton was that of trustée and cestui que 
trust. Heretofore, on demurrer to the original bill, I hâve held that 
the relation was that of principal and agent, and I am still of that 
opinion upon this demurrer to the àmended bill, and that a court of 
equity could not, under the facts of this case, take jurisdiction upon 
that ground alone. 

The allégation in the bill that complainant has no other method of 
ascertaining the facts as to items and parties from whom purchases 
were made than by a bill in equity, as also its ofïer to do equity, are 
without weight, in view of the facts set up in the bill. It is mani- 
fest from the bill that there are no mutual, intricate, or complicated 
accounts. When the only relief to which the complainant would be 
entitled in equity is the sarne in measure and kind as that which 
it might obtain in a suit at law, it can hâve no standing in equity, 
unless the remedy at law is doubtful, circuitous, or complicated by a 
multiplicity of parties having différent interests. Proprietors of 
Charles River Bridge v. Proprietors of Warren Bridge, 6 Pick. 376- 
396; Pom. Eq- § 1421, and cases cited. 

The only remaining ground for équitable jurisdiction is the state- 
ment that the accounts consist of many thousands of items. Is this 
fact sufncient to cause equity to take jurisdiction? There is no charge 
that the accounts or books were fraudulently kept. Nor is any 
reason shown why any différent évidence or information could be 
obtained in equity from what could be obtained at law. So far as 
appears from the bill, the only ground for équitable jurisdiction grow- 
ing out of the multiplicity of items is the difficulty in presenting so 
many items to a jury. Of course, the présentation of several thou- 
sand items to a jury is practically impossible, yet the remedy would 
be as adéquate and prompt in one case as in the other. That on 
the one hand it would take the time of a court and jury, whereas 
on the other it would only take the time of a master, would not be 
ground for équitable jurisdiction. 

Easton is dead, and there is no presumption that his executors ac- 
quired his knowledge or any knowledge of the accounts in question, 
or that any of that fund ever came to their possession. The law 
charges them with the duty of defending the estate, and there is no 
authority requiring them to look up information for, and supply the 
same to, complainant for the purpose of charging the estate. The 



Dî EE OALT. 443 

items of the account are ail on one side, i. c, moneys said to be due 
from defendant's testator to complainant. From ail that appears 
in the bill, complainant knows more of the facts than défendants do. 
While the bill makes a case for fédéral court jurisdiction, it would 
seem to présent a case peculiarly appropriate for the state probate 
court. 

The demurrer is sustained, and the bill dismissed for want of juris- 
diction. 



In re GALT. 

(District Court, N. D. Illinois, N. D. January 31, 1903.) 

No. 7,236. 

1. Bankruptcy — Propkrtt Passino to Tbustee— Contbact Reskeving Titlb 
IN Seller. 

Petltioner sold goods to a bankrupt prlor to the bankruptcy, under a 
contract by which the purchaser agreed to settle ail bills by notes when 
the goods were reeelved, or on monthly balances, at hls option. It was 
contemplated that the goods were to be sold by the purchaser, who 
was glven the exclusive right to sell the same, at the place where he 
was in business, and there was no provision that he should account for 
sales made by him; ail settlements being made on the notes or monthly 
balances, ail of which were to become due at once on the death or in- 
Bolvency of the purchaser. Beld, that a further clause provldlng that 
the ownership of ail the goods and thelr proceeds should remain In 
petltioner untll the goods were pald for was inconsistent with the other 
provisions of the contract, and, If it had any efCect, created a secret 
lien, fraudulent against creditors; that the title to the goods passed to 
the purchaser, and vested lu hls trustée in bankruptcy. 

In Bankruptcy. On question certified by référée. 

Sweeney & Walker, for claimant. 
A. A. Wolfersperger, for trustée. 

KOHLSAAT, District Judge. The Moline PIow Company files 
its intervening pétition, asking that the trustée be directed to deliver 
to it certain agricultural implements; claiming title thereto under a 
written agreement made a part of said pétition. The référée, on hear- 
ing had, denied the prayer of the pétition, and found the title thereof 
to be in the trustée, and certified his actions in the premises up to the 
court. 

The contract under which it is admitted the bankrupt held the goods 
at the date of the filing of his pétition in bankruptcy provided, in 
substance, as foUows: The plow company sells, and Galt buys, the 
foUowing list of goods, to be shipped f. o. b. car, Sterling, at following 
prices and terms. Extras, except certain named articles, to be sub- 
ject to an invariable discount of 25 per cent, from list prices. Ail 
payments to be made with express charges, or in exchange on Chicago 
or New York. Accounts to draw interest at 7 per cent, after due. 
A further discount of l per cent, per month to be allowed on prepay- 
ments. Ail bills to be settled for by note on receipt of goods, or 
upon monthly balances, at Galt's option. Galt to hâve exclusive sale 
of said goods for Sterling for season ending November 15, 1900. He 



444 120 FBDEKAL REPORTER. 

agrées to neither buy nor sell any other make of saîd goods during 
that time, and also agrées not to countermand "this order," or any 
part of it, except on payment of 20 per cent, of net purchase, as liqui- 
dated daniages. Title and ownership of ail implements so shipped 
to remain in plow Company, and proceeds thereof, in case of sale, to 
be the property of plow company, and subject to its order, until full 
payment is made to satisfaction of plow company, "but nothing in this 
clause to release second party from making payment as above." "If 
the purchaser under the contract sells out, fails or becomes insolvent,. 
or dies, ail accounts or notes for goods bought under this contract, 
including renewal notes, in whose hands soever, shall then become due 
and payable whether given in payment for goods or accounts or col- 
latéral security thereto." 

Under the bankruptcy act, the trustée takes title to property which 
prior to the fîling of the pétition he could by any means hâve trans- 
ferred, or which might hâve been levied upon and sold under judicial 
process against him. It thus becomes necessary to détermine what 
title the bankrupt acquired to the implements sold and accepted under 
terms of the contract. It will be seen from an inspection of the con- 
tract above set out that the plow company sold and Galt bought the 
articles in question. It will further be seen that Galt was at liberty 
to sell at any price, at any time, and to anybody he might choose, and 
pocket the money. He was to setl'e ail bills by notes on receipt of 
goods, or on monthly balances, at lis option, and pay interest at 7 
per cent, on ail accounts after maturity. He had the exclusive right 
to sell thèse goods in Sterling, and bound himself not to buy any other 
make of said goods while exercising said right. Galt was not required 
to pay for each article as sold, but to meet his notes and monthly 
balances when matured. So far, it was a plain transaction of selling 
and buying. Then the contract goes on to provide a qualification of 
the gênerai character of the dealings between the parties. The title 
and ownership of ail the articles so bought, and the proceeds thereof, 
were to remain in, and be the property of, the plow company, until 
paid for to the satisfaction of the plow company ; and ail accounts and 
notes for goods bought under said contract, including renewals, in 
whose hands soever, should become due and payable in case of death,. 
insolvency, etc., of Galt. Whatever accounts and notes were out- 
Etanding at the time of the filing of the pétition herein, due from Galt 
to the plow company, therefore, became then due and payable. 

The main question hère presented is, what was and is the efFect of 
said last-named clause upon the previous terms of the contract, as 
against the title of the trustée ? Ordinarily, as against ail persons ex- 
cept judgment creditors and innocent purchasers, under the Illinois dé- 
cisions, a contract of sale, reserving title in seller until notes given for 
purchase money are paid, is valid between the parties, and is binding 
upon the assignée of an insolvent debtor. Hooven, Owens & Rent- 
schler Co. v. Burdette, 153 111. 672, 39 N. E. 1107, and cases cited. 
Whether a trustée in bankruptcy takes any better title than an as- 
signée would take, is not definitely settled. The varions Circuit 
Courts of Appeals and District Courts hâve disagreed as to the exact 
extent of a trustee's title. What the pétition claims is that there was 
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a conditional sale. There is an undoubted conflict between the différ- 
ent clauses of the agreement. Wliile the title to the articles sold and 
their proceeds are said to remain in the seller, the seller is to look en- 
tirely to the notes and monthly balances for his pay. There is nothing 
shown whereby it can be ascertained what articles hâve been paid for. 
The payments are made upon the notes and balances, and not for any 
particuiar article. Nor is there any limitation upon the right and 
power of Galt to sell without the knowledge or consent of the plow 
Company. Can the mère dictum as to title be held to obtain, as 
against a trustée in bankruptcy, when the contract, taken as a whole, 
discloses a sale? Does the clause, at best, show anything more than" 
an unrecorded lien? Thèse goods were sold to Galt for the purpose 
of resale, presumably at a profit. So far as the public was concerned, 
Galt was the absolute owner of the goods, and the clause was a fraud 
upon creditors, and is merely colorable. In re Garcewich (C. C. A.) 
115 Fed. 87. There is no provision in the contract for any method 
of recovering them or the proceeds. The seller reserved no right to 
an accounting or report of sales. The reserving clause has ail the ear- 
marks and effects of an extraneous provision, foreign to the gênerai 
efifect of the contract. If it has any effect, it can only be as a secret 
lien. This is not valid as against the trustée. 

The référée was right in his finding, and the same is confirmed. 



PRICE V. MORSE IRONWORKS & DRY DOCK CO. 

(District Court, B. D. New Tork. December 6, 1902.) 

1. Shipping— Dbmdrrage. 

That no provision was made in relation to flemurrage In a contract of 
affreightment does not show that no demurrage was to be charged, but 
the rights of the parties are to be determined by the gênerai rule as to 
reasonable dispatch. 

In Admiralty. Action to recover freight and demurrage. 

Hyland & Zabriskie, for libelant. 

Blandy, Mooney & Shipman, for respondent. 

THOMAS, District Judge. This action is to recover freight earned 
in the delivery of coal to the respondent by the canal boats Comfort 
and Elder, amounting to $69.31, and demurrage for détention of such 
vessels, to wit, the Comfort from September 26, 1901, until November 
30, 1901 (in ail, 66 days), and the Elder from October 3, 1901, to 
December 12, 1901 (in ail, 71 days) ; in each instance 6 days having 
been allowed for discharge. The answer is that the parties agreed that 
the coal should be delivered at the respondent's place of business, 
and that there should be no charge for demurrage. This contention 

111. Demurrage, see notes to Randall v. Sprague, 21 0. C. A. 337; Hager- 
man v. Norton, 46 O. C. Â. 4. 
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is supported by the évidence of Mr. Moulton, the respondent's agent 
who had to do with the purchase of the coal, and by the évidence of 
Mr. Morse, the respondent's président. On the other hand, the libel- 
ant States that by the terms of the contract the coal was to be deliv- 
ered on board at Weehawken, and that there was no agreement waiv- 
ing demurrage. It further appears that the coal delivered on the 
Comfort was sold at the rate of $4.50 per ton, and on the Elder at 
$4.90 a ton, and that in each case the coal was bought by the libelant 
for the purpose of the delivery at 10 cents less per ton than the con- 
tract price, and that his profit thereon was $26.90. It is hardly con- 
ceivable that the libelant, for the purpose of selling coal at a profit of 
$26.90, undertook to pay freight which at current rates amounted to 
$69.31, and to allow unlimited détention of the canal boats, the usual 
demurrage price of which would be $3 per day each, and which he had 
under charter at the rate of $2.50 per day each. It is concluded that 
the libelant is entitled to recover the freight, $69.31, and certain de- 
murrage. However, it is considered that the libelant must hâve as- 
sured respondent's agent that strict demurrage would not be charged. 
The failure to fill the blanks relatihg to the demurrage ordinarily 
leaves the rîghts of the parties with respect to demurrage to be deter- 
mined by the gênerai rule as to reasonable dispatch. Donnell v. 
Manufacturing Co. (C. C. A.) 118 Fed. 10. Such condition of the bills 
of lading does not show that no demurrage was to be charged. Al- 
though the matter of demurrage must hâve been the subject of con- 
versation, yet it is considered that the détention of the boats, severally, 
for 66 days and 71 days, was not within the contemplation of the 
parties. 'There is évidence that one of the boats was detained after 
November I5th, and that there was conversation respecting the same, 
and it is concluded that the libelant acquiesced in such détention. 
Therefore demurrage is allowed upon the Comfort for 66 days, and on 
the Elder for 45 days. 

A decree will be entered accordingly. 



DKITBD STATES, to Use of BRADT et al., T. O'BRIBN et aL 

(Circuit Court, D. Massachusetts. January 29, 1903.) 

No. 1,264. 

1. SUMMONB— TlMB OF EnTRT— POWBR TO ExTBND BbTOND TebM. 

The gênerai law and practlce In Massachusetts prlor to the enactment 
of Éev. Laws Mass. e. 173, I 11, did not so deflnltely llmit the author- 
Ity of the court and parties as to f orbld an extension of the time for entry 
of a wrlt beyond the term at which it was returnable, where the extension 
wa6f made by agreement of the parties, and with the cousent of the court 

t. Jdbisdiction of Feobrai, Courts— District of Suit. 

A suit on the bond of a contracter for public work, brought In the 
name of the United States for the use and benefit of others, as provided 
by Act Aug. 13, 1894 (28 Stat. 278 [U. S. Comp. St 1901, p. 2523]), even 
concedlng It to bé à suit by the United States for the purpose of con- 
ferring jurlsdlctlon on a fédéral court under the judlclary act of 1887- 
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88 [U. S. Comp. St. 1901, p. 507], regardiess ot the cltlzenshlp of the 
parties, cannot be maintained in such court on tbat ground in any dis- 
trict other than the one of whieh the défendant is an inhabitant. 

At Law. On motion to dismiss for want of jurisdiction. 

Butler, Cox & Murchie, for plaintifîfs. 
Carver & Blodgett, for défendants. 

LOWELL, District Judge. This was a suit brought against 
O'Brien and another, government contractors, and against the surety 
on their bond, the City Trust Company, a Pennsylvania corporation, 
by a voluntary association composed of citizens of Massachusetts, 
Pennsylvania, and other states. The suit was brought under chapter 
280 of the Acts of 1894 (28 Stat. 278 [U. S. Comp. St. 1901, p. 2523]). 
The writ was returnable October 15, 1900. As negotiations were 
pending between the plaintifïs and the individual défendants, coun- 
sel for the trust company at some time before the return day in- 
dorsed upon the writ, "The within writ may be entered late." Thèse 
negotiations continued throughout the following term. Some pay- 
ments were made on account, and about May i, 1901, there was con- 
versation between counsel for the plaintiflf and counsel for the trust 
company, in which the former stated that he was trying to effect a 
settlement, and that, if he did not succeed, he must enter the writ. 
To this statement the counsel for the trust company made no ob- 
jection. Counsel on both sides acted in entire good faith. On the 
one hand, counsel for the trust company supposed that his agree- 
ment for a late entry was limited to the term which ended May 14, 
1901. On the other hand, counsel for the plaintifï supposed that 
the authority to enter the writ did not expire with the term. Stand- 
ing by itself, the indorsement takes more naturally the former con- 
struction; but, after hearing évidence, I find that, through an honest 
misunderstanding, counsel for the plaintififs was led to believe by 
counsel for the défendant that the latter construction was the true 
one, and delayed entry in conséquence. If a binding agreement 
that an entry may be made after the expiration of the term is a pos- 
sibility, such an agreement was hère entered into. Defendant's coun- 
sel contends that no effective agreement of this kind can be made, 
and that neither by agreement, nor by order of court, nor by both 
together, can the time for entering a writ be extended beyond the 
term in which it is returnable. Rev. St. § 915 [U. S. Comp. St. 
1901, p. 684], provides that the fédéral courts, in respect of practice, 
pleadings, and forms and modes of proceedings in civil causes, shall 
conform to the practice, etc., existing at the time in like cases in 
the State courts. At the time the indorsement was made upon this 
writ, Rev. Laws Mass. c. 173, § 11, was not in force. This section 
apparently embodies the interprétation put upon the gênerai law 
and previous statutes by Dudley v. Keith, 153 Mass. 104, 26 N. E. 
442. That case decided that it was beyond the power of the court, 
against defendant's objection, to extend the time of entry further 
than the last day of the term. Whether this could or could not be 
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donc by agreement of parties was not decided, and the only provi- 
sion then existing which can be supposed to affect an entry by agree- 
ment is Pub. St. c. 167, § 64. tJpon the whole, I am inclined to 
think that the gênerai law and course of proceeding in Massachu- 
setts, which were discussed by Chief Justice Field in Dudley v. Keith, 
do not so definitely limit the authority of the parties and the court 
combined to extend the time of entry as to forbid the entry of the 
writ in this case after the term had expired. 

The défendant has further filed a motion to dismiss for want of 
jurisdiction. Plaintififs concède that there is no jurisdiction hère 
upon the ground of diversity of citizenship, and rest their contention 
wholly upon the jurisdiction of this court over suits at law brought 
by the United States. In U. S. v. Henderlong, 102 Fed. 2, the cir- 
cuit court in Indiana decided that a suit under the act of 1894 was 
not a suit brought by the United States. In American Surety Co. 
V. Lawrenceville Cernent Co., 96 Fed. 25, the question was stated, 
but not answered, by the circuit court in Maine. The practice in 
this district and in Maine appears to be opposed to the décision in 
U. S. V. Henderlong. Even if it be trufe, however, that this is a suit 
brought by the United States, within the meaning of the judiciary act 
of 1887 [U. S. Comp. St. 1901, p. 507], yet it cannot be maintained 
in this district, because the défendant is not an inhabitant thereof. 
In Donnelly v. Cordage Co., (^ Fed. 61^, and in Manufacturing Co. 
V. Watson, 74 Fed. 418, it was decided by the circuit court for this 
district that, under the act of 1887, not even a patent suit could be 
brought, except in a district of which the défendant is an inhabitant. 
And in those courts which hold that, under the act of 1887, a suit 
for infringement of a patent can be maintained in any district where 
the défendant is found, it has been admitted that the proviso of the 
first section of the act of 1887 applies to suits brought by the United 
States. Southern Pac. Co. v. Earl, 27 C. C. A. 185, 82 Fed. 690, 
694. See U. S. v. Sayward, 160 U. S. 493, 16 Sup. Ct. 371, 40 L. Ed. 

Action to be dismissed for want of jurisdiction. 
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THE EAGLB POINT. 

(Olrcnlt Court of Appeals, Third Circuit. February 8, 190S.) 

No. 22. 

1. CoLLiBiON— Stbambrs Crossiwg — ExcEssivB Sfeed ih Foo. 

In a suit for collision In the night between the Atlantic Bteamships 
Blela and Bagle Point, 150 mUes east of Sandy Hook, whlle on Cross- 
ing courses, a ânding tbat tbere was a fog at tbe time and place of 
collision 80 dense that the two vessels could not see each other until 
within 250 yards, and that the Blela was therefore In fault for maln- 
taining fuU speed and failing to glve fog signais, held supported by the 
évidence, but a findlng that the Eagle Point was not in fault for ex- 
cessive speed held erroneous. 

2. SaMB— ViOLATIOK OF RuLB AS TO SpEED. 

Under article 16 of the international navigation rules [U. S. Comp. 
St. 1901, p. 2868], which provides that "every vessel shall In a fog, 
mlst, falUng snow or raln storms go at a moderate speed, havlng carefui 
regard to the existlng clrcumstances and conditions," a speed of elght 
miles an hour by a steamship proceeding in the nlght and In a dense 
fog, 150 mUes east of Sandy Hook, In the customary track of transatlantic 
steamers, is not a moderate speed; nor can such speed be Justified on 
the expressed opinion of her offlcers that she could not be properly con- 
trolled at a lower rate of speed. The requlrement of the rule is absolute, 
and liabllity for a collision caused or contrlbuted to by its violation 
cannot be avoided because a vessel is so constructed or Is runnlng so 
Ught that she cannot be navigated at such a slow speed as wUl comply 
with such requlrement. 

Appeal from the District Court of the United States for the Eastem 
District of Pennsylvania. 
For opinion below, see 114 Fed. 971. 

Charles C. Burlingham, for appellant. 
H. G. Ward, for interveners. 
Wilhemus Mynderse, for appellee. 

Before ACHESON, DALLAS and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. This was a suit in admiralty brought 
by the Liverpool, Brazil & River Plate Steam Navigation Company, 
Limited, as owner of the British steamship Biela, and as carrier of 
her cargo and trustée for her passengers, master, ofïicers, and crew, 
against the British steamship Eagle Point, to recover damages sus- 
tained by reason of a collision between thèse vessels, which occurred 
about I o'clock on the morning of October l, 1900, on the Atlantic 
Océan, about 150 miles east of Sandy Hook, resulting in the total loss 
of the Biela and her cargo. The Eagle Point having been attached, 
the Norfolk & North American Steam Shipping Company, Limited, 
as owner and claimant, intervened and defended the suit. The district 
court rendered a decree dismissing the libel, from which decree the 
libelant appealed. Since the appeal was taken, several of the cargo 
owners intervened as colibelants and appellants. The Biela was bound 
on a voyage from New York to Liverpool, laden with a gênerai cargo. 

Y 2. Collision raies as to speed of steamers in fog, see note to Tbe Niagara, 
28 C. C. A. 532. 
120 F.— 29 
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She was of 2,182 tons gross, 1,344 tons net, 316 feet in length, nearly 
35 feet in breadth, and abôut 29 feet deep. The Eagle Point was 
bound op. a voyage from London to Philadelphia, carrying only 300 
tons of cargo. She is of 5,221 tons gross, 3,307 tons net, in length 410 
feet, in breadth 51 feet, and in depth 31 feet. Before the collision the 
vessels were on crossing courses, the course of the Biela being E. by 
Yi S. magnetic, or E. H Si true, and the course of the Eagle Point 
being S. 75° W. magnetic, of S. 65° true. Thèse courses were main- 
tained by the steamers until iîpmediately before the collision. The 
Biela was making about 9 knots an hour, — her fuU speed. The Eagle 
Point (whose full speed is nearly 12 knots an hour) was proceeding on 
this occasion at a speed of not less than 8 knots an hour. The bow 
of the Eagle Point struck the port side of the Biela at or near her 
main hatch, cutting into her so far that the Biela was in a sinking 
condition when the Eagle Point backed out. The Biela sank in less 
than half an hour. Her ofïîcers, crew, and passengers escaped in her 
boats, and were taken on board the Eagle Point. The bow of the 
Eagle Point was badly damaged, but she was able to proceed on her 
voyage, reaching Philadelphia in due course. 

The primary question in the case is whether at the time and place 
of collision the weather was such that lights could be seen at a con- 
sidérable 'distance, as alleged by the libelant, or was densely foggy, 
as alleged by the respondent. The district Judge stàted the ques- 
tion arising upon the conflicting allégations of the parties thus: 
"Whether there was a fog at the time and place of collision so dense 
that the vessels could not see each other farther away than, say, 250 
yards, or whether the night, although dark and overcast, was never- 
theless clear enough to permit the lights of each vessel to be seen from 
the other at a distance of several miles." The district court found that 
at the time and place of collision there was a dense fog through which 
the vessels were running, and that the Biela "was steaming at full 
speed through the fog without giving the signais required by the inter- 
national rules," and hence was in fault. In respect to the Eagle Pointjj 
the fînding of the court was as foUows : 

"In the présent case the undisputed évidence proves that the Eagle Point 
was very light, carrying only about 300 tons of cargo, and that such a ship 
carrying so small a load could not be properly controlled at a lower rate of 
speed than the rate at whleh she was proceeding. Positive testimony to thls 
efCect was glven on bebalf of the Eagle Point, and no wltness was ofCered 
in déniai. This is in effect an admission that the testimony on this point 
is true, and I find, theref ore, that the speed at whlch the Eagle Point was 
steaming was a moderate speed, not greater than was proper under the sur- 
rounding circumstances. I see no ground upon whlch It can be held that 
she was guilty of négligence that contributed to the collision." 

The conclusion reached by the district court, that a dense fog pre- 
vailed before and at the time when the vessels came together, was fully 
warranted, we think, by the proofs. Upon the question of the condi- 
tion of the weather, the clear weight of évidence, both direct and cir- 
cumstantial, it seems to us, is with the Eagle Point. We concur in 
the finding that the two steamers were running in a dense fog. Now, 
undoubtedly, the Biela was proceeding at the rate of nine knots an 
hour — 'her full speed — without giving the required fog signais. She 
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was then in fault, and that fault must be held to hâve contributed to 
the collision. Thus far we agrée with the findings and judgment of 
the district court. 

But was the court right in exculpating the Eagle Point? She, in- 
deed, was giving proper fog signais, and it may be conceded that, after 
the lights of the Biela were perceived by those charged with the navi- 
gation of the Eagle Point, they did everything possible in the emer- 
gency to avoid the collision. The question, however, whether the 
Eagle Point was going at a moderate speed, with due regard to the 
existing circumstances and conditions, remains to be considered. The 
answer of the owner and claimant of the Eagle Point contains the fol- 
lowing statements: 

"At about 1:10 o'clock deek time, and 12:45 o'clock corrected time, in the 
morning ot October 1, 1900, whlle the Eagle Point was thus proceeding upon 
her course, the white masthead llght of a vessel which subsequently proved 
to be the Biela was dimly diseerned through the fog, bearing about a point 
on the starboard bow of the Eagle Point. It was seen by the lookout, and 
by the ofBcer in charge of the bridge of the Eagle Point, as soon as it could 
be seen from their respective stations, considering the character of the llght 
and the density of the fog, and it was duly reported." 

"At the time of discovering the masthead light of the Biela, the offlcer 
in charge of the bridge of the Eagle Point was In the act of blowlng a reg- 
ular fog signal. This signal he soimded, and Immediately thereupon the red 
side light of the Biela came Into hls vlew, whIch was as soon as the light 
could be seen by him, considering the character of the light and the density 
of the fog. The distance between the two vessels cannot be accurately stat- 
ed; but it is believed that the distance at thls time did not exceed two hun- 
dred and flfty yards. The fog existing at the time was of such density as to 
prevent the white light cf the Biela from belng seen at a greater distance 
than about three hundred yards." 

The foregoing statements and the following quotations from the 
testimony of the lookout (Moores) and the second ofiScer (Linklater), 
who was in charge of the bridge of the Eagle Point, — witnesses in her 
behalf, — serve to illustrate the then existing circumstances and condi- 
tions as alleged by the respondent. The outlook, who was on duty 
from midnight until 2 o'clock, testified thus : 

"Q. What kind of weather was it when you went on duty at midnight? 
A. Very thick fog. Q. What was the flrst you knew about any approaching 
vessel? A. The first I knew was a white light I saw first. Q. Whereaway 
was that lightî A. I should thlnk about 150 yards from us." 

The second ofificer testified thus: 

"Q. When you saw the loom of thèse two lights — ^the white light and the 
red light— could you form any estimate as to whether they were far away 
or near you? A. I thought it was pretty close; about a length and a half 
away. Q. That was the judgment you formed at the time? A. Yes. TJntil 
I saw the red light I dldn't know how far she was away, or what the light 
was, or anything at ail about it. * • * Q. I suppose you hâve had some 
expérience In fog before thls voyage? A. Tes, I hâve had a good deal. Q. 
ïou call it a dense fog, do you? A. I call it a dense fog; yes. Q. How far 
could you see a bright masthead light that nlght, do you thlnk? A. Now, 
I should thlnk I ought to see a light two of our ship's lengths. Q. No more 
than that? A. I shouldn't thlnk so. Q. 800 feet? A. 800 feet; I mean judg- 
ing now. Q. How are you judging now? A. I mean now; I mean that is ail 
I could see, 800 feet. * * * Q. Are you able to estimate the distance the 
two vessels were apart when you first saw the masthead light of the Biela? 
A. I thlnk now that it was about two lengths away. Q. Eight hundred feet? 
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A.. Elght hundred feet; two of our shlp's lengths. At the tlme I couldn't 
estlmate the distance at ail, but that is what I thlnk now." 

According to this testimony, the fog was so dense that a bright 
masthead light was not discernible at a greater distance than 800 feet, 
and by the admission of the answer the distance between the vessels 
when the second officer of the Eagle Point perceived the red light 
of the Biela did not exceed 750 feet. But the distance between the 
Eagle Point and the place of collision was still less, for both vessels 
were moving on the crossing courses above stated. Now, the speed 
of the Eagle Point was not less than 800 feet a minute. It is, there- 
fore, not surprising that the collision was not averted, notwithstanding 
the wheel of the Eagle Point was promptly put hard aport and her 
engines reversed full speed. The truth is, the Eagle Point's rate of 
speed was so great that after the Biela was seen it was impossible to 
prevent the disaster. The Eaglè Point was only 150 miles east of 
Sandy Hook, and was in the frequented track of commerce. It is 
worthy of note that the steamship Elise Marie was foUowing the Biela, 
a short distance to rearward, and that, during the brief time the Eagle 
Point was delayed (her master stated it was "about three-quarters of 
an hour"), fog signais were heard ofï her port bow and oflf her star- 
board quarter from passing steamers. The courts on both sides of 
the Atlantic hâve recognized this locality as one where the présence 
of other vessels may reasonably be expected, and as calling for the 
greatest care in case of fog to avoid collisions. The Pennsylvania, 
9 Blatch. 4SI, Fed. Cas. No. 10,950; Id. 19 Wall. 135, 133, 22 L. Ed. 

148; Id. 23 Law T. (N. S.) 55, 57- 

The case of The Pennsylvania, supra, is instructive. There a col- 
lision occurred in a thick fog between a sailing bark and a large 
steamer, about 200 miles east of Sandy Hook. The bark was moving 
slowly, ririging a bell, but not using a fog horn, as required by the 
navigation rtiles. The steamer was going at the rate of seven knots 
an hoUr. The privy council gave judgment against the steamer as 
alone responsible for the collision. 23 Law T. (N. S.) 55, 57. Lord 
Romilly, master of the roUs, in delivering the opinion of the privy 
council, after stating that the rate of speed "must always hâve réf- 
érence to the pecuHar circumstances of the case," said : 

"But their lordshlps are of opinion tbat In a thick fog In the Atlantic 
Océan, in the direct Une to New York, about 200 miles to the east of Sandy 
Hook, where frequently there must be a great number of vessels congre- 
gated, seven knots an hour Is too great a speed for a steamer to proceed at. 
it was argued that if thelr lordshlps held that seven knots an hour was 
too great a speed In whlch to proceed in a thick fog In that position, It 
would paralyze ail the efforts of mercantile transactions, and that neither 
passengers nor goods could be properly conveyed across the Atlantic with a 
due regard to business and trade. Thelr lordshlps do not concur In that 
argument, and are of opinion that the Uves of passengers and the safety 
of goods must be protected ta the flrst place. Thelr lordshlps are of opinion 
that, even If thèse fogs siould last longer than they are said to do, still 
the steamers must abate their speed, and If they do not they must take ail 
the conséquences of a collision." 

The suprême court of the United States, in considering the same 
collision (19 Wall. 125, 133, 134, 22 L,. Ed. 148), while holding the 
bark culpable in not giving the required fog signais, and therefore 
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liable for one-half the damages, condemned the steamer for running in 
the fog at the rate of seven knots an hour. And Mr. Justice Strong, 
speaking for the court, and referring to the steamer, said: 

"And she ought to hâve apprehended danger of meeting or overtaklng 
vessels In her path. She was only two hundred miles from Sandy Hook, 
in the track of outward and inward bound vessels, and where their présence 
might reasonably hâve been expected. It was, therefore, her duty to exer- 
cise the utmost caution. Our rules of navigation, as well as the British 
rules, require every steamship, when in a fog, to 'go at a moderate speed.' 
What Is such speed may not be precisely definable. It must dépend upon 
the eircumstances of each case. That may be moderate and reasonable in 
some eircumstances whlch would be quite Immoderate in others. But the 
purpose of the requlrement being to guard against danger of collisions, very 
plainly the speed should be reduced as the risk of meeting vessels Is In- 
creased." 

And answering the argument that the steamer could not be con- 
trolled or navigated safely at a lower rate of speed than seven knots 
an hour, the court said : 

"And we do not think the évidence shows any necessity for such a rate 
of speed as the steamer maintained. It is true, her master, whlle admitting 
she was going seven knots, states that he don't consider she could hâve 
been steered going slower, — could not hâve been steered straight. And two 
other witnesses testify that, in thelr opinion, she could not hâve been navi- 
gated wlth safety and kept under command at a less rate of speed than 
seven miles an hour. Thèse, however, are but expressions of opinions based 
upon no faets. They are of Uttle worth. And even If It were true that 
such a rate was neeessary for safe steerage, It would not justify drlvlng 
the steamer through so dense a fog along a route so much frequented, and 
when the probability of encountering other vessels was so great. It would 
rather hâve been her duty to lay to." 

The international régulations for preventing collisions at sea, which 
went into opération on July i, 1897, and apply to this case, provide 
as follows: 

"Art. 16. Every vessel shall, in a fog, mist, falllng snow or heavy rain- 
storms, go at a moderate speed, having careful regard to the existing eir- 
cumstances and conditions. A steam vessel, hearing. apparently forward 
of her beam, the fog signal of a vessel, the position of which Is not ascer- 
tained, shall, so far as the eircumstances of the case admit, stop her engines, 
and then navigate with caution until danger of collision is over." U. S. 
Comp. St. 1901, p. 2868. 

This article does not relax the previous régulation a whit. The 
words "having careful regard to the existing eircumstances and condi- 
tions," following the words "at a moderate speed," merely express 
what before was implied, as our above quotations from the opinions of 
the courts plainly show. 

This article 16 was considered by the English court of appeal in 
the case of The Campania [1901] Prob. 289, on appeal from the judg- 
ment of Gorell Barnes, J., pronouncing the Campania alone to blâme 
for a colHsion with the barque Embleton. The Campania, a large 
twin-screw mail and passenger steam vessel, was proceeding up the 
St. George's Channel in a dense fog at 9 or 10 knots an hour, — her 
full speed being 21 knots, — when she sighted the barque Emljleton 
about 150 feet ahead, and, in spite of efiforts to avoid her, struck her 
amidships, cutting her in two. It was contended on behalf of the 
Campania, and évidence was given to show, that her speed on this 
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occasion was moderate in the existing circumstances and conditions, 
as that speed was the lowest at which she could readily be maneuvered 
so as to avoid other vessels, and that, unless she was kept steaming 
continuously at about that speed, she could not be navigated with 
safety to herself, as there would be danger from uncertainty both in 
respect of her course and position. The décision of Barnes, J., against 
the Campania was put whoUy upon the ground that the steamship was 
guilty of a breach of article i6, in that a speed of nine knots an hour in 
such a fog as prevailed was greatly excessive ; and the contention that, 
because the steamship could not be safely navigated at a less speed 
than nine knots an hour, she was justified in keeping at that speed in 
a dense fog, was rejected. Barnes, J., cited with approval the remarks 
of Lord Hannen in the case of The Irrawaddy, and the remarks of 
Sir Charles Butts in the case of The Resolution. Lord Hannen, in 
the course of his judgment in the case of The Irrawaddy, said : 

"I should add that, so far as I am able to form an opinion on this matter, 
It seemS to me quite untenable to argue that a vessel is justlfled in going at 
the lowest rate she Is constructed to go at, i( that is not a moderate speed." 

And Sir Charles Butts, in giving judgment in the case of The Reso- 
lution, said: 

"I know It Is said, and nearly always said in thèse cases, that large steam- 
ers cannot go below a certain rate, because, apart from the question of steer- 
ageway, the révolutions would be so slow that the engines would stop on the 
center. But if a vessel cannot reduce her speed sufflciently with the con- 
tinuons action of her engines, and therefore cannot go at what would be a 
reasonable speed in a fog wlthout occasionally stopping her engines, It is her 
duty occasionally to stop them." 

The court of appeals aiîirmed the judgment of Barnes, J., expressing 
concurrence in the reasons stated by him for the décision. The rule 
of gênerai application which the case of The Campania lays down (as 
correctly stated in the syllabus), is this: that, if a steam vessel in a 
fog cannot be continuously navigated at such a slow speed as will 
comply with the requirement of article i6, she must, in the absence of 
exceptional dangers of navigation, such as may arise from narrow 
waters or current, be stopped from time to time to take ofï her way. 

In the still more récent case of the steamship Kincora against the 
steamship Oceanic, decided by the English court of appeal on June 
i8, 1902, which arose out of a collision in the Irish Channel in a dense 
fog, resulting in the sinking of the Kincora, it was held that the 
Oceanic's speed of 6^ knots an hour was not a moderate speed within 
the meaning of article 16. 

Both the Biela and the Eagle Point were British vessels, and were 
subject to article 16 of the international régulations, which apply 
everywhere at sea to British vessels and to the vessels of ail the prin- 
cipal maritime nations. The Campania, supra. 

The testimony upon which the district court found that the Eagle 
Point could not be "properly controlled" at a less rate of speed than 
that at which she was going came from her master, chief offîcer, and 
third officer, who naturally sought to find excuse for her great speed 
in a dense fog. The statements of thèse witnesses upon this subject 
were mère unsupported opinions. They were not controlling, al- 
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though not directly contradicted. Little weight îs to be given to 
such opinions. Besides, the master, in testifying, was speaking of the 
speed necessary "to keep the Eagle Point under the best control," 
and the chief officer of a speed necessary "to hâve her properly under 
control, to get out of the way of anything in a hurry." Evidently the 
witnesses had in their minds quick steerageway and the fuUest control. 
But in whatever way they are to be understood, their testimony fur- 
nishes no justification for the Eagle Point's steaming continuously 
through the fog at the rate of eight knots an hour. The Pennsyl- 
vania, 19 Wall. 134, 22 L. Ed. 148; The Campania, supra. To lend 
a ready ear to such an excuse for high speed in a fog as the Eagle 
Point sets up would be to overlook the imperative language of article 
16 of the international régulations, and tend to defeat its bénéficiai 
purpose. 

It is our judgment that the Eagle Point, in the then existing circum- 
stances and conditions, was going at more than a moderate speed, and 
was guilty of a breach of article 16 of the international régulations, and 
that this was a contributory cause of the collision. In holding the 
Eagle Point guilty of négligence, we foUow the décision of the su- 
prême court of the United States as well as the décisions of the 
English courts. 

The answer, as a distinct défense, avers that, as both steamers were 
British vessels, the extent of the liability of the Eagle Point and her 
owner, if any liability exists, is to be ascertained in accordance with 
the British statutes and the maritime law, as construed and adminis- 
tered by the courts of Great Britain, and the damages assessed accord- 
ingly. The question thus raised was not considered at ail by the dis- 
trict court. The argument in this court, in the main, related to the 
other questions in the case. We think, therefore, that we should not 
pass upon this question at this time, but that it should be referred to 
the district court for détermination in the first instance. 

The decree of the district court is reversed, and the cause remanded 
for further proceedings in accordance with this opinion. 
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THE CÎRATHOKNE. 

(Circuit Court of Appeals, Fourth Circuit. February S, 1908.) 

No. 470. 

1. Collision— iNLAND Rctlbs— Navigation of Narrow Channels. 

Article 25 of the Inland navigation rules establlshed by Act June 7, 
1897 [U. S. Oomp. St. 1901, p. 2883], requlring steam vessels in narrow 
channels, when it is safe aûd practicable, to keep to that side of the 
fairway or channel which is on their starboard side, is applicable to the 
navigation of a dredged channel in the Chesapeabe Bay, 600 feet wide, 
and is mandatory, euperseding ail prier rules and local customs. 

2. Samb— Stkamships Meeting— Violation of Rules. 

The océan steamshlps Crathorne and Acilia came Into collision In the 
Patapsco river, on the afternoon of a clear day, at the point vehere Ft. 

If 2. Signais of meeting vessels, see note to Union S. S. Oo. v. Erle & W. 
Transp. Co., 30 0. 0. A. 630. 
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McHenry and Brewerton channels meet; the channel belng at that point 
about 600 feet wlde. The Crathome was passing down from Baltimore 
at a speed of 6 miles, and the Acilia, a large ship, was coming up at a 
speed of 10 knots or more. Each was in charge of a Ucensed pilot. 
When half a mile apart the pilot of the Acilia ordered the wheel star- 
boarded and two blasts of the whlstle glven; his purpose belng to pasa 
to the port slde of the channel, in accordance wlth a clalmed local cus- 
tom, but In violation of the inland navigation rules. Owing to a dis- 
arrangement of the whlstle, the valve would not close, and but one 
blast was sounded, which contlnued until after the collision. The pilot 
of the Crathorne, tal^ing It at flrst as a signal to pass port and port, 
In accordance wlth the rule, answered with the same signal and ported 
his helm. On seelng that the Acilia was taklng a course across his 
bows he reversed. Thé Acilia also reversed shortly prlor to the col- 
lision, but made no change of course, and was making greater speed 
than the Crathorne at the tlme of the collision. She did not hear the 
Orathorne's signal, owing to the sound of her own whlstle. Hetd, that 
the Acilia was in fault for going at full speed ilnder the circumstances 
and in such place, but chiefly bécause of the violation of the rules by 
her pUot, but for which the collision would not hâve occurred, and 
that the Crathorne was not chargeable wlth contrlbutory fault for not 
sounding danger signais, which would hâve conveyed no Information 
not already In possession of the Acilia, nor because she dld not sooner 
reverse, her pilot belng justifled In supposing, up to the tlme she did 
reverse, under the circumstances, and in the absence of a contrary 
signal, that the Acilia would obey the rules, and the contlnued whlstling 
of the Acilia, when she was manlfestly not in dlstress, also, belng con- 
fuslng. 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland. 
J. Wilson Leakin and Harrington Putnam, for appellants, 
Wilhelmus Mynderse (Daniel H. Hayne on the brief), for appellee. 

Before GOFF, Circuit Judge, and BRAWLEY and PURNELL, 
District Judges. 

PER CURIAM. The opinion of the learned judge below states 
fully and clearly the facts and law in this case, and, finding no error 
therein, it is adopted as the opinion of this court . It is as follows : 

The case stated in the pleadings on behalf of the Crathorne Is: That she 
is a steamship of 1,695 net tonnage, and on the afternoon of January 16, 
1901, she left Baltimore In charge of a Ucensed pilot, Howard Ensor, bound 
for Copenhagen, laden wlth cargo, drawing between 21 and 22 feet, and 
proceeded down the Ft. McHenry channel. That the weather was clear and 
vessels could be seen the usual distances. When in the viclnlty of Ft. Car- 
roU the lookout reported a steam vessel on the port bow, which proved to 
be the Acilia, coming up the Brewerton channel to Baltimore. That, as 
the vessels approached, the Acilia gave a single blast of her whistle, to which 
the Crathorne responded with a single blast and ported. When the vessels 
had approached within a short distance of each other, it was observed that 
the Acilia, contrary to the signal, was attemptlng to cross the Crathome's 
bow. When this was discovered, and it was seen that there was risk of 
collision, the Crathome's engines were at once stopped and reversed, full 
speed astern; the Crathome's préviens speed havlng been moderato. The 
Acilia, however, crossed in front of the Crathorne, and they collided, with 
the resuit, owing to the great size and speed of the Acilia, that the Cra- 
thome's bow was greatly damaged, and she had to retiu-n to Baltimore; 
the damage to ship and cargo amounting, as the llbelant now daims, to 
SSO.OOO. 
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The case stated In the pleadlngs on behalf of the Acllla la that she is a 
new steamshlp, built In November, 1900, 452 feet long, 52 feet beam, 5,697 
gross tonnage, drawing at the tlme of collision 19 feet aft and 13 feet 6 
inches forwaid; that on January 16, 1901, between 2 and 3 o'clock In the 
afternoon, she entered the Brewerton channel and was proceedlng to Balti- 
more in charge of a licensed pilot, Warren Garrison; that she was equipped 
with an electric automatic steam whistle of approved klnd, which had al- 
ways worked satisfactorily and had been tised several times that day; that 
while proceeding up the Brewerton channel, when about three-quarters of a 
mile from the turn Into the Ft. McHenry channel, the Crathorne was seen 
coming down the Ft. McHenry channel on Its easternmost side, more than 
a mile off; that shortly thereafter the pilot of the Acilia, "knowing the 
custom of pilots, golng to and coming from the port of Baltimore, of glving 
the laden vessel coming down the easternmost slde of the channel, where 
the watér is deeper, and of the lighter laden vessel taking the westernmost 
side, where the water Is shallower, proceeded to change the course of his 
ship by putting hls helm hard astarboard, and to signal so as to head for 
the westernmost side of the channel"; that he dlrected the second offlcer 
to blow two short blasts as a signal, but the whistle of the Acilia con- 
tinued to blow one long drawn out blast, without stop or interruption, which 
continued flve or six minutes, and until after the collision; that, flnding 
that the whistle could not be shut off, the pilot of the Acilia put her en- 
gines full speed astern, and they were kept so for some tlme before the 
collision, so that the headway of the Acilia had been entirely overcome at 
the tlme of the collision; that the Crathorne, not observlng the unusual 
character of the continued M'histle, apparently regarded it as an ordinary 
passing signal for port helm. and changea her course, and kept on at full 
speed, and struck the Acilia on her starboard bow, about 27 feet aft the 
stem, and turned her around nearly at rlght angles wlth the channel, put- 
ting her bow outside the channel, and etriklng the Acilia a second time 
about amidship; that owlng to the great speed of the Crathorne, and to 
the fact that her platlng was old and weak, her stem was repulsed and 
Turned to port; that the whistle of the Acilia could not be stopped until 
the steam had been shut off at the boiler after the collision; that subse- 
quently, on being taken apart, it was discovered that two small pièces of 
métal had apparently been carried up by the steam and lodged on the valve 
seat of the whistle, so as to prevent its closing; that it is not known where 
the small pièces of métal came from, and no practicable care or diligence 
could hâve avolded such an accident; that the Acilia was navigated wlth 
great caution and skill, and complied wlth every rule. and the collision was 
wholly caused by fault on the part of those in charge of the Crathorne, 
(1) in that they assumed that the prolonged whistle of the Acilia was a 
passing signal, and so shaped her course; (2) that the slght of the escaplng 
steam from the whistle, and the change of the heading of the Acilia, was 
not taken as a warning that it was not a passing signal; (3) in persisting 
in their mlstake when it involved risk of collision; (4) In not regarding the 
prolonged whistle as a signal of distress, calling for spécial caution on their 
:)iirt; (5) for rmining at too great speed in the channel; (6) for failing to 
otop and reverse promptly; (7) in failing to starboard so as to avoid the 
Acilia; (8) in failing to sound danger signais. They claim that the dam- 
ages to the Acilia, including demurrage, amount to $60.000. 

The navigation of thèse two steamships was govemed by the act of Con- 
gress îippioved June 7, 1897 [U. S. Comp. St. 1901, p. 2875], entitled "An 
act to adopt régulations for preventing collisions upon certain harbors, 
rivers. and inland waters of the United States." Thls act superseded ail 
previous législation, and ail régulations adopted in pursuance of such législa- 
tion, and contains the whole law at présent in force as to the Chesapeake 
Bay and its tributaries, except certain amendments to rule 2 and rule 4, 
adopted by the board of snpervising inspectors and approved by the Secre- 
tary of the Treasury, .January 30, and February 1, 1900. which are not 
materlal to thls case. The testimony discloses that the licensed pilot in 
charge of the navigation of the Aciiia was grossly In fault. He was 
bringing the Acllla, a steamshlp of 452 feet length, up the Brewerton chan- 
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nel, approaching the bend whlch unîtes the Brewerton 'Wlth the Ft. Me 
Henry channel, and was about to paès a descending steamer In the bend; 
a situation plainly demandlng caution. Tet lie contlnUed the Acilla at her 
full ocean-going spéed of not less than 10 Itnots, and probably more. It Is 
true that the master of the Âcilla states that he had, about 10 minutes be- 
fore the collision, told the ehief engineer to reduce steam In the boilers as 
they were approaching quarantine; but there Is no évidence that his sug- 
gestion had been acted upon or had produced any effleet. The pllot gave 
no order at ail to the engine room to lessen speed untll, when the collision 
was Imminent, he ordered the engines reversed. Full speed in thèse dredged 
channels, when about to pass other vessels, Is undeniably a fault whlch in- 
creases every rlsk of navigation. Appleby v. The Kate Irving (D. 0.) 2 
Fed. 924. 

Article 25 of the Inland rules, established by the above-mentioned act of 
June 7, 1897, is as follows: "In narrow channels every steam vessel shall, 
when It Is safe and practieable, keep to that slde of the fair way or mid 
channel whlch lies on the starboard slde of such vesseL" Thls was a 
dredged channel of about 600 feet wldth. It was therefore, In the sensé of 
the statute, a narrow channel, and it was perfectly safe and practieable to 
obey the rule. For some reason of hIs own, but with no légal excuse, the 
pllot of the Acilla determlned to dlsobey the rule and endanger the ship, 
whlch, because of his supposed famillarlty with the local rules, had been 
liltrusted to him. He states that he supposed the Oathome, being a ladened 
vessel, would désire the northerly or easterly slde of the channel, whlch is 
the slde marked by buoys; but he had no right to proceed upon such a 
supposition wlthout an Interchange of signais. The testimony shows that 
there is no reason for such a violation of the rule. The channel Is of the 
same depth on both sides, there la ample room to make the turn, and the 
pilot of the Crathorne expected nothing but that the rule would be obeyed; 
and, even after the whistle went wrong, there would seem to hâve been 
time enough to hâve brought the Acilla under a port helm to the northerly 
or easterly slde of the channel, if her pilot had been wiUing to do so. It is 
not to be endured that certain of the pilots shall arbitrarlly pursue a course 
in Opposition to the law, and what makes It even more dangerous Is that 
there is no agreement even among the pilots of the same association. The 
Mary Shaw (D. C.) 6 Fed. 918; Occidental S. S. Oo. v. Smith, 20 C. C. A. 
419, 74 Fed. 261-267. If the Acilla had been steered for her proper slde of 
the channel, as dlrected by the law, there would hâve been no collision, 
notwithstandlng her speed and the accident to her whistle. It is not true, 
as Is stated In the llbel of the owners of the Acilla, that she was navlgated 
with great caution and skill, and compUed with every rule; but the reverse 
is the fact. It is true that the offlcers and seamen of the AcUia obeyed 
and executed with promptness and skill the orders they recelved from the 
pilot; but they did not recelve proper orders. Belden v. Chase, 150 U. S. 
674-699. 14 Sup. Ct. 264, 37 L. Ed. 1218. 

It being manlfest that the Acilla must be held in fault, It remalns to 
conslder whether the pllot in charge of the Crathorne is to be held in fault 
for the omission to do somethlng that he mlght hâve done to avold the col- 
lision. The Crathorne was going at a moderate speed, probably not over 
six miles an hour. She was, when the Acilla signaled, a little to the south- 
ward of the centér of the channel; that is to say, nearest to the side whlch 
was to her starboard. What was done on the Crathorne Is quite falriy 
stated by the witness Newton, her flrst officer, who was the offleer put In 
charge of the bridge to exécute the pllot's directions. His testimony, re- 
ducéd to narrative form, Is In substance as follows: "We saw the Acilla 
two or three miles o(f. When she was a little below the bend, she blew 
her whistle. She was then two points on our port bow, showlng us her 
starboard slde. When she got to the bend we would expeet that she would 
go around Into the Ft. McHenry channel, which we were comlng down, 
and pass us port to port. I would say she was flve or six sMps' lengths 
off when she flrst blew her whistle. Our pilot answered with one short 
blast, and sald, 'Port thfe helm,' and the man put the wheel over, and whlle 
he was porting the pilot sald, 'Hàrd aport.' We then observed that, con- 
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trary to her signal and contrary to the rule, Instead of porting, the Acilia 
was golng ofï to our starboard side of the ehannel, and our pilot gave tbe 
order, 'Stop, and full speed astern,' and I transmitted it by the telegraph 
to the englne room. We were then two ships' length from the Acilia." He 
thlnks It was about a minute from first hearlng the Acllia'B whlstle to the 
tlme when they notlced the AcUia's change of course as If she was under a 
starboard helm, and it was not until then that he thought there was some- 
thing wrong with the Acilia. The master of the Crathorne states that he 
had left the bridge to go to the water-closet, and while there heard his 
ship give one short blast; that presently he felt the engines going astern, 
and then he came out, passed through the saloon and up the port side of 
the deck, and when he had arrived at the foot of the ladder leading to the 
bridge the collision occurred. The testimony of the pilot of the Crathorne 
Is to the same efCect. He says the Crathorne had just passed buoy 34 when 
he heard the first of the AciJia's whistle. He says he was expecting a port 
whistle, because he was intendiug to keep the starboard side, and never 
had any other intention, and that he kept ahead under a port helm until 
he made out that the Acilia was starboarding and heading across his bow, 
and then he gave the order to stop and reverse. The pilot of the Acilia 
testifies that he was abeam of buoy No. 30, and about mid-channel, when 
he ordered the wheel to starboard, and told the second offlcer to blow two 
short blasts; that the wheel was put to starboard and the whistle started, 
and It eontinued to blow and could not be stopped; that when he found 
the whistle was out of order he gave the order full speed astern, and that 
the englues were going astern for three minutes before the collision; that 
when he gave the order to blow the signais the Orathorne was about three- 
quarters of a mile oiï, near buoy 34. 

The vessels came together just Inslde tUe southerly and westerly edge of 
the ehannel, quite close to the blacU buoy which marks the apex of the 
bend. The bow of the Crathorne struck the blufC of the starboard bow of 
the Acilia, and rebounded, and struck the Acilia again about midships. The 
bow of the Crathorne was driven in and crushed over to port, and the p!at- 
ing of the Acilia was punctured in several places by the Crathorne's anchor, 
as It scraped along the AcUia's starboard side. The headway of the Cra- 
thorne was stopped by the blow, and the Acilia kept on, rubbing by the 
Crathorne's bow. The Brewerton ehannel runs W. N. W., and the Ft. Mc- 
Henry ehannel N. W. % N., so that they make an angle of 2% points, or 
about 28 degrees. This Is not the case of two steamships approaehlng by 
straight courses. The case is pecullar In this: that those navigatlng the 
Orathorne, looking across the bend of the ehannel, would see the star- 
board side of the Acilia, but they would know that. In order to keep In the 
ehannel when she reached the bend, she must port her helm, and her bow 
mnst corne to starboard and expose to them her port side, and the fact 
that they eontinued to see her starboard side, even until she was nearly up 
to the black buoy at the apex of the bend, was no sure indication that she 
did not intend to port It would only Indicate some slowness in making 
the turn, or that the ship had perhaps taken a sheer which presently her 
port helm would overcome. As they watched her, they would every moment 
be expecting to see indications of the change to a port helm. The last 
thing they would hâve a right to assume would be that those In charge of 
the Acilia were persistently determined to take the wrong side of the ehan- 
nel. The continuing of the whistle blowing was only confusing and wlth- 
out certain meaning. It did not mean that the Acilia was going to disobey 
the rule, and she was not in distress, needlng assistance (article 31). Under 
thèse clrcumstances it does not seem reasonable that the highest degree of 
promptness and certainty of action should be expected of those navigatlng 
the Crathorne. They were confronted by a perplexlng situation brought 
about by no fault of their own. The George L. Garlick (D. C.) 91 Ped. 
920-924; The George S. Shultz, 28 C. 0. A. 476, 84 Fed. 506. 

The fault charged against the Crathorne amounts, I think, to this: that 
when the AcIUa's whistle eontinued to blow for more than 3 or 4 seconds 
the pilot of the Crathorne should bave treated it as a distress signal, or a 
signal which he could not understand, and should hâve blown danger slg- 
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nais, and at once hâve slowed his ressel, or stopped and reversed. Rule 3 
provides as foUows: "If, when steam vessels are approaching each other, 
eitber vessel fails to understand the course or Intention of tbe other from 
any cause, the vessel so in doubt shall immediately signify the same by 
giving several short and rapld blasts, net less than four, of the steam whistle; 
and, If the vessels shall hâve approaehed wlthin half a mile of each other, 
both shall be immediately slowed to a speed barely sufflcient to steerageway 
until proper signais are glven, answered, and understood, or untll the ves- 
sels shall hâve passed each other." Nov? the différence, as I understood it, 
between what it is contended the pilot of the Crathorne should bave done 
and what, in fact, he did do, Is thls: It Is contended that, as soon as the 
Acllia's whistle continued to blovr beyond the proper duration of a passing 
signal, tbe Crathorne should instantly hâve stopped and reversed, while 
VFhat he did do was to delay giving that order until he saw that the Acilia 
vcas not directing her course up the channel, but was going off to hIs star- 
board and crossing bis bow; he havlng, in the meantime, hard aported hls 
helm and gone close to his starboard slde of the channel. 

There was no manlfest danger of collision, so far as the pUot of the Cra- 
thorne could judge, until he could see that the Acilla's course was directed 
toward the southerly side of the channel; and this he could not détermine 
with certalnty until the Acilia had passed the point where, in order to lieep 
in the channel, she had to port. Until in some way warned to the con- 
trary, the pilot of the Crathorne was entitled to présume that the other 
pilot would act lawfuUy, and Iseep to his proper side of the channel. and 
that, even If by reason of some sheer of his ship he did not enter on that 
course as soon as he might, he would do so as soon as he could brlng his ves- 
sel's head around. It cannot be said that the pilot of the Crathorne failed 
to understand the course or intention of the Acilia before he could malîe 
out that she was under a starboard helm, because he had a rlght to pré- 
sume, until he reeeived a signal of two blasts, that she was going to obey 
the statute and keep to her proper side of the channel. Therefore It was 
not a fault that he did not blow danger signais. He blew one blast, and 
that was not heard on the bridge of the Acilia because of the sound of her 
own whistle; but, even if danger whistles could bave been heard, it does 
not seem possible that they would bave afforded any information to those 
on the Acilia. The pilot Of the AclUa says he already knew there was dan- 
ger when hè had starboarded his helm and found that he could not shut 
off the Acllia's whistle, and so could not give notice of the altered course 
he had entered upon. 

But the omission to glve danger signais, If, indeed, they ought, under the 
rule, to hâve been given, Is not sufflcient to charge the Crathorne with 
fault, as it clearly appears that the omission in no way contributed to the 
disaster, as the pilot of the Acilia already Iinew ail that danger signais could 
hâve conveyed to hlm. The Oity of Washington. 92 U. S. 31-37, 23 L. Ed. 
600. To put upon the Crathorne the responsibility for the failure of her 
pilot to do ail that any navigator mIght possibly hâve done. If he had under- 
stood then what is understood now, af ter the unlooised for intention of the 
Acllia's pilot bas been explained, and the cause of the prolonged whistle 
has been discovered, Is, as was sald byliord Esher, Master of the Rolls, in The 
Stephanotis and The Horton, cited In The Victory, on page 428 of 168 U. S., 
page 157, 18 Sup. Ct., and page 519, 42 L. Ed., "requiring men to do what 
no man ought to be expected to do under such clrcumstances." AU the 
language of Lord Esher quoted in the décision above cited seems to me 
quite applicable to the présent case. What the pilot of the Crathorne did 
was to port as soon as he heard the Acilia's whistle, and to give a signal 
of one blâst, and when the Acllia's whistle continued he hard aported, 
which tooiî his vessel more and more toward his own side of the channel, 
and gave more room for the use Of the Acilia; and when he coUld be sure 
that the Acilia was not going to f ollow the channel, but under a hard star- 
board helm was heading hlm off, he stopped and reversed. Suppose, when 
he first discovered that there was something, he could not tell what, wrong 
with the Acilia's whistle, he had then either stopped and reversed, or star- 
boarded hls helm, and the AclUa had then obeyed the law and ported, and a 
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collision ensued; would not the Aellla's proctor be Justlfled In urglng, "You 
should never bave presumed that we were going to act unlawfuUy. We 
never gave you two blasts, and why should you infer tbat we did not mean 
to keep to our side of the channel? If you had obeyed the rule, and ported, 
aud kept on, instead of stopplng, merely because our whistle was out of 
order, there would hâve been no collision." 

In The Thingvalla, 1 C. C. A. 87, 48 Fed. 764-768, thls reasoning was 
applled, and a vessel held not In fault for not changing her course as soon 
as she saw a mlstaken manœuver of the approaching vessel, as the first 
vessel could not know but that the approaching vessel would change and 
conform to the rule. In ïhe Delaware, 161 U. S. 459-469, 10 Sup. Ct. 516, 
521, 40 L. Ed. 771, the Suprême Court, speaking of a situation somewhat 
similar to that In the présent case, said: "Until the last moment the tug 
had a right to assume that she (the Delaware) would comply with the 
rule." And the court held that there was too much doubt about the fault 
of the tug to justify an apportionment of the damages. The Vlctory and 
The Plymothian, 168 TJ. S. 410, 18 Sup. Ot. 149, 42 L. Ed. 519, was a 
case of collision between two steamships In a narrow channel, in which 
the Victory was held in fault for being on the wrong side of the channel; 
and, her fault being obvious and inexcusable, it was held (page 423, 168 
V. S., page 155, 18 Sup. Ct., and page 519, 42 L. Ed.) that "évidence to 
establish fault on the part of the Plymothian should be clear and convinc- 
Ing In order to make a case for apportionment," and that any doubts re- 
garding her management were to be resolved in her favor. The Suprême 
Court held (page 424, 168 V. S., page 156, 18 Sup, Ct, and page 519, 42 L. 
Ed.) that the Plymothian was not bound to stop and reverse earlier, as she 
had a right to présume that the Victory would act lawfully, and would 
keep to her own side, and, If temporarlly crowded out of her course, would 
return to It as soon as possible. In the récent case of The Albert Dumois, 
17T U. S. 240, 20 Sup. Ct. 595, 44 L. Ed. 751, the Suprême Court again de- 
clared that exceptions to gênerai rules of navigation are to be admitted 
with reluctance, and only when adhérence to the rule must almost necessarlly 
resuit In collision. They held that the Albert Dumois was primarily in 
fault for trying to pass the Argo starboard to starboard In disregard of the 
rule. The Argo was going down the Mississippi river below New Orléans 
at the unusual speed of 20 miles an hour with the added movement of the 
curront. The proof established that she disregarded two signais of two 
blasts each from the Albert Dumois, which was procéèding up the river 
slowly agalnst the current, and which were given in reply to her own signal 
of one blast; and the court held that she was In fault In faillng to stop 
and reverse, when it was plain, from the Dumois shuttlng In her red light 
and exhibiting her green, and from her signais, that she was starboarding. 
The court found that the Dumois must hâve starboarded and shown her 
green light some time before the Argo ported, and that the Dumois must 
hâve run a quarter of a mile across the river, showing her green light, to 
reach the point of collision. Even with thèse strong circumstanees showing 
fault on the part of the Argo In not regardlng the rule with regard to cross 
signais, and not acting promptly In the face of a manifestly wrong manœuver 
by the Dumois, two of the Justices dissented, such is the reluctance to con- 
demn the pilot who has used his best judgment In the face of a danger 
brought about by the violation of a plain rule of navigation by the other 
vessel. 

There Is some conflict in the testimony In the présent case as to the dis- 
tance apart of the two vessels when the signais were glven and when the 
engines of each were reversed. The witnesses from the Crathorne estimate 
the distance at the beglnning of the whistle at 5 or 6 ship's lengths apart. 
The witnesses from the Acilia place the vessels, the one at near buoy 30. 
and the other at near buoy 34, when the Acilia began to blow her whistle, 
and thls would be a distance of about three-quarters of a mile. I thlnk 
probably both are somewhat mistaken. The Acilia was probably, as her 
witnesses state, near buoy 30 when she slgnaled; but the Crathorne was 
probably somewhat further down the channel, and nearer to buoy 32, as her 
own witnesses testify. But I am satisfied they were not less than half a 
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mile from eaeh other when the AcUla began to blow. Thelr comblned speed 
was over 15 miles an hour, so that, as long as that speed contlnued, they 
would require less than two minutes to corne together, starting from the 
distance of a half a mile apart. ïhe évidence establishes tbat the speed 
of the Acilia was greater than that of the Crathorne, both before aud at 
the tlme of the collision. The character of the damage tends to conflnn 
this. The bow of the Crathorne, although she was heavily laden wlth cargo 
and drew over 21 feet. was smashed in bodily, and her headway was stopped 
by the blow, whlle the Acilia was not eut Into, except by the C?rathome's 
anchor as it slipped along the Acilia's starboard side. If the Crathorne's 
speed had been greater, it would hâve resulted, I am inclined to think, in 
her bow penetrating Into the Acilia's huU. The signal of one whistle given 
by the Crathorne was not heard on the bridge of the Acilia because of the 
continuons sounding of their own whistle; but men on other vessels in the 
neighborhood heard it, and possibly it may hâve been heard on the bow of 
the Acilia by the lookout, but he was not examined. 

I hold that the Acilia is solely responsible for the collision. I cannot 
pronounce this decree without adding some observations with regard to some 
of the licensed pilots of the Chesapeake Bay. If I am right in my décision 
of this case, the owners of the German steamship Acilia bave suffered a loss, 
which it is said may amount to $100,000, by the inexcusable violation of a 
rule of navigation by one of our own pilots, employed because he is sup- 
posed to know the local ruies, and whose services they were compelled ta 
accept Notwithstanding tlie accident to the steamship's whistle, this loss 
could not hâve happened, in broad dayliglit and with ail natural conditions 
favorable for safety, if the pilot of the Acilia had not willfuUy disobeyed 
the rule prescribed by act of Oongress for navlgating narrow channels. I 
liave been for a long time disturbed by observing how little attention Is 
pald by many of thesé members of the Pilot Association to the régulations 
prescribed by Oongress, and by the United States supervislng inspectors un- 
der authority of Congress, for preventing collisions. They seem often to be 
arbitrary and oplnionated In their notions of navigation, and indiffèrent to 
the fact that it is the owners of thèse large and valuable steamshlps, and 
not themselves, who hâve to pay for their neglects. They receive a com- 
pensation in excess of that pald to highly intelligent men of ability who 
are mas(ters of steamers, and it Is but fair to expect of them an equal de- 
gree of intelligence and character, and yet the truth Is that admlralty law- 
yers often feel great concem at belng obligea to put some of thèse pilots 
on the witness stand. They freguently give such an unintelligent, obviously 
incorrect, and biased explanatlon of the cause of thelr collisions, and the 
way the ships came together, and of their own manoeuvers, that they put 
in Jeopardy even a good case. I am not infrequently obliged, in order to 
get at the real facts, to refuse to accept what they testify to. It has more 
than once happened that, when testifying, the witness has been noticeably 
affected by drlnk, thus exhibiting a lamentable lack of any sensé of re- 
sponsibility for their conduct as pilots. I do not wish to be considered as 
speaking of ail, for It Is probable that It is only those who hâve got ships 
into collision that I hâve seen in court, and I do not doubt that there are 
many who are justly entitled to high réputation; but, speaking of some of 
those I hâve heard testify, I feel it my duty, in a matter of such great interest 
to the commerce of the port, to say that thèse men do not exhibit the knowl- 
edge of the rules of navigation, the éducation, the intelligence, and the 
character that is falrly to be expected of men who occupy the position whIch 
spécial législation has given to thèse pilots. In my judgment there should 
be a more rigid supervision of the members of thia body, with a view to 
requiring of Its members character, Intelligence, tempérance, and obédience 
to the rules of navigation, and of punishing derellctions by suspension and 
dismissal. 

The decree of the District Court is affirmed. 
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CAMERON MILL & ELEVATOR 00. v. CHAS. P. ORTHWBIN'S SONS. 

(Circuit Court of Appeals, FIfth Circuit February 10, 1903.) 

No. 1,162. 

1, CoKTRACTs— Issue as to Construction— Admission of Pahol Evidence. 

In an action on a contract embodied In writings, where there Is a con- 
troversy as to whetlier certain words used are amljiguous and unintelligl- 
ble, sucl» construction is a matter to be determlned by the court as one o( 
law, and, if it détermines that the words are not ambiguous, paroi évi- 
dence is not admissible to show the understanding of elther party as to 
their meanlng, nor to vary or contradict them, although the court may, 
on the issue as to ambiguity, hear paroi évidence to throw light upon the 
collatéral tacts and circumstances; but when the court admits testimony 
of a contradictory character as to the meanlng of the words, in view of 
the circumstances under whlch they were used, the question becomes one 
for the jury, and the burden rests upon the plaintifC to establlsh Ma con- 
tention as to their meaning by a prépondérance of évidence. 

8. Same— Deltvbry undeb Contract of Sale— Question for Jurt. 

Plaintifïs contracted with défendant verbally. at Ft. Worth, Tex., for 
the purchase of a quantity of wheat. Each party wrote a letter to the 
other, confirmatory of the oral contract, and each stating the price and 
quantity, and that the wheat was to be "delivered Galveston." PlaintifTs 
letter stated, In addition, that the purchase was by Galveston weight and 
grades, and contalned direction for shipment from Ft. Worth, where the 
wheat was then stored. Défendant shipped the wheat, and plaintifCs paid 
for the same on présentation of the bill of lading. The wheat arrived at 
Galveston, and, whUe still in the cars, was damaged by the great storm. 
Plaintiffs sued for damages, alleglng that the contract required the wheat 
to be delivered into the elevator at Galveston, and that title had not 
passed at the time of the damage. Eeld, that the words in the letters, 
"delivered Galveston," without other language explanatory, could not be 
construed, as matter of law, to require delivery into the elevators at 
Galveston, and that, the testimony as to the terms of the oral contract 
being contradictory, the construction of the contract In that respect was 
a question for the jury. 

In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

S. B. Cantey and R. W. Flournoy, for plaintifï in error. 

W. P. McLean and F; Charles Hume, for défendants in error. 

Before FARDEE and SHELBY, Circuit Judges, and BOAR- 
MAN, District Judge. 

BOARMAN, District Judge. Orthwein's Sons, citizens of Mis- 
souri, dealers in and exporters of grain — ^their immédiate place of 
business being at Ft. Worth, Tex. — were the plaintiffs below ; and the 
Cameron Mill Company, receivers, shippers and dealers in grain 
in the same place, called in the briefs the "Mill Company," were the 
défendants below. It will be sufficient for our présent purposes 
to State the cause of action to be as foUows : Orthwein's Sons allège 
that the mill company on August 19, 1900, sold, under two différent 
contracts of sale (5,000 under each contract), 10,000 bushels of wheat 
of a certain quality, under conditions and mutual understandings 
which show an executory contract — a contract which did not become 
executed or vest title in the thing sold in Orthwein's Sons unless 
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and until it (the wheat) was delivered to them after inspectîon,, grad- 
ing, and weighing thereof, according to Galveston inspection grades 
and weights, into the elevator at Galveston; that the mill company, 
because of its default and failure to perform its part of the contract, 
became ultimately indebted to them in the sum of $3,715.61. The 
mill company rest their défense on the ground that the said contract 
of sale vested title to the wheat in Orthwein's Sons; that the de- 
livery and shipment from Ft. Worth of the wheat were made by the 
mill company as bailees of the purchaser thereof, according to mu- 
tual understandings and obligations of the sellers and buyers, and if 
said wheat, after its delivery at Ft. Worth, was in fact damaged by 
the Galveston storm, or otherwise, the title thereto having passed 
out of the sellers to the buyers, the mill company is not liable for 
such damages. Orthwein's Sons, contending that the delivery of 
said wheat was to be made into the elevators at Galveston, sought 
to show and recover on an executory contract which, in its essen- 
tial éléments, had been defaulted on by the mill company. In thèse 
contentions inhere the issuable matters of fact and law material in 
this case, the trial of which resulted, on an affirmative charge of the 
Circuit Court, in a judgment for the défendant in error for $3,771.04. 

The record shows 10 assignments of error on behalf of the plain- 
tififs in error. The first assignment of error charged against the trial 
court is because of its refusai to admit a part of McLellan's évidence 
relating to his understandings of the meaning of certain words and 
phrases relating to place of delivery appearing in the letters now in 
évidence, which letters plaintifïs in error contend are ambiguous and 
incomplète in their meaning, and do not show a mutual understand- 
ing that sellers were to deliver wheat into the elevator at Galveston. 
The several other assignments, relating, as they do, to the refusai 
of spécial instructions, challenge, substantially, the Circuit Court's 
affirmance of the contention of the défendants in error to the efîect 
that, under the terms of the contract of sale, the title remained in 
the mill company, and the said company bound itself in the contract 
of sale to deliver the wheat to Orthwein's Sons "in the elevator at 
Galveston," and may be taken up later, and disposed of in consider- 
ing the charge of the Circuit Court. The Circuit Court's charge is 
as follows: 

"• * ♦ It appearing to the court that the law is for plalntiff, the court 
so announced, and Instructed the jury to flnd for plaintlffs the amount of the 
différence between the sums paid by plaintifiCs to défendant for the wheat in 
eontroversy, and the value of said wheat at the tlme same was delivered to 
plaintiffs in the elevators at Galveston, together with the expenditures made 
by plaintiffs for handling and preservlng the wheat before it went Into said 
elevators. • • *" 

Considering the first assignment of error, it appears that plaintiffs 
in error, refusing to be held to an acquiescence in the interprétation 
which the défendants in error sought to put upon the contract of sale, 
offered to show by McLellan how he himself (he having negotiated 
the sale over the phone with Orthwein's Sons' agent, Mountcastle) 
understood, on his reading of buyers' letters, the sellers' obligation as 
to the matter of delivery. He was asked to read Orthwein's Sons' 
letter, and say what he understood — that is, what is the meaning of 
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the statement, "We confirm purchase from you to-day" of so many 
bushels of wheat "at 70j^ delivered Galveston, Tex." We recite 
hère two of the confirmatory letters; the other two, relating to the 
other s,ooo-bushels deal, being, except as to price, substantially simi- 
lar: 

"Fort Worth, Texas, Aug. 29, 1900. 

"Mess. Oameron MIIl & Elev. Co., Fort Worth, Texas — Dear Sir: We con- 
firm purchase from you to-day of cars, 5,000 bnshels. No. 2 red wheat, 

new crop, at 70% delivered Galveston, Tex., f. o. b. shlpment wlthln 

10 days. Dellvery nt by Galveston, Tex., vcelght and grades. Shlp ta 

Galveston, care Texas Star Mills Elevator, and don't fail to note on B. L. 
'For Export.' Make draft on us B. L. attached, at Fort Worth, Texas, leavlng 
falr margln. Exchange to be paid by shipper. Ail cars must be loaded to 
copaclty. 

"In référence to thls purchase please use Contract No. 897. 

"Yours truly. Chas. F. Orthweln's Sons per Butts. 

"No. 3 wheat, 59 Ibs. le off, and le additional for each pound below 57." 

"Cameron Mill & Elevator Co. Hlgh Grade Flour and Meal. 

"Fort Worth, Texas, Aug. 29th, 1900. 
"C. F. OrthW'In's Sons. City — Dear Sirs: We beg to confirm our sale to you 
over phone to-day of 5,000 bushels o£ No. 2 red wheat at 69% cents per bushel 
aud 5,000 bushels at 70% cents per bushel, delivered Galveston. 

"Yours truly, Cameron MIU & Elevator Co., 

"Per McLellan." 

This record shows a case which résolves itself, on writ of error, 
into the question as to whether any issuable matters of fact are dis- 
closed therein which should hâve been submitted to the jury. Sev- 
eral issues of law are présentée by counsel on either side, illustrating 
their contentions as to the first assignment of plaintiff in error. Un- 
der our view of the case, it seems necessary to consider two issues rf 
law : First. The légal question as to whether or not the language and 
phrases of the letters relied upon by the buyers to show an aggregatio 
mentium of the parties on the place for the delivery of the wheat, 
when read between their four corners, are ambiguous and incomplète. 
Second. Should the letters, in considering McLellan's rejected testi- 
mony, be treated as written instruments intended by their authors, 
respectively, not to reduce to writing ail their understanding as to the 
essential éléments of the verbal contract of sale made over the phone, 
but to add confirmation thereof, with supplementary instructions, in 
which both parties had already primarily concurred as to matters 
which may necessarily enter into in whom the title vested when the 
damaged wheat was found after the storm at Galveston. 

It was compétent for the parties to make a verbal contract of sale 
of either an executory or an executed character. The agents of the 
parties, as witnesses on either side, agrée in saying a contract of sale 
was made and completed on paroi negotiations and understandingg 
had over the phone. Conceding that the sale was made verbally, an 
agreement as to the thing sold, the price, and consent, presumably, 
was understood by the parties, and this sale could hâve Ijeen enforced 
at the instance of either in the absence of thèse letters. In that case 
the raatter of delivery would hâve been supplied by a presumption of 
law. Presumably, the two letters were written by the authors there- 
of, respectively, in their offices at Ft. Worth. Nothing in the evi- 
120 F.— 30 
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dence appears to warrant us in saying which of the two letters was 
first written, or first reached the addressee. Neither of the letters 
propounds a proposition to buy or sell wheat, nor were the authors 
thereof discussing a new or another contract of sale. It seems that 
both parties, being content to stand on the paroi sale, adopted such 
commercial methods of confirming the sale as may be customary with 
such dealers. Plaguing diiïiçulties Hke those presented in thèse skele- 
ton letters are often imposed on trial courts, when traders, trusting 
their ventures to the vagaries of such hastily formed commercial in- 
struments, fînd it désirable, after the unforeseen happens, and losses 
to either side follow, to invoke the courts to détermine for them, from 
enigmatical contracts, made up of such letters, where or in whom 
was the title and risk when the loss was incurred. We are not im- 
pressed by the vague language of thèse letters, nor by the want of 
words which seem necessary to clothe the skeleton, or fill the blanks 
with sentient thought, with the presumption of fact that their au- 
thors respectively intended, or were endeavoring to reduce, con- 
cretely, to writing, or even to state intelligibly, ail the understand- 
ings which they had with each other in making the verbal contract 
of sale. If thèse letters, taken together, and read between the four 
corners, show, manifestly, the consent and purpose of both parties 
that the sale should be completed only when the wheat is delivered 
"into the elevator at Galveston," then the instruments, being free 
from ambiguity, were rightly construed by the trial judge. The rec- 
ord shows that, before objection appears therein to McLellan's testi- 
mony, he and several other witnesses on either side had given évi- 
dence, more or less contradictory of each other, responsive to the 
line of inquiry which was later on forbidden as to him. McLellan 
had already repeated the verbal negotiation which he and Mount- 
castle had, in making the contract over the phone, as to his under- 
standing of the essential éléments of the sale. Among other things, 
McLellan contradicted some of the material statements of the wit- 
ness Mountcastle in relation to a conversation over the phone be- 
tween himself and Mountcastle as to the delivery of the wheat in 
question. McLellan says: 

"I ealled Mountcastle over phone. After some talk, I accepted a prlce of 
09%c., 7014c. at Galveston on basls No. 2 red. I was to pay the freight. I 
heard Mr. Monntcastle's déposition read as to our conversation aboat delivery, 
and he Is mlstaken." 

Further testifying, McLellan said, after the full purchase price was 
paid, and the bills of lading were turned over to the buyers, the wheat 
which was in the elevator at Ft. Worth was then shipped to Galves- 
ton "as per instructions given to me." It does not appear how thèse 
instructions were given to him. Presumably, he meant, in using the 
words quoted, that the sellers' letters were or should be construed 
as giving him instructions as to delivery and shipment of the wheat, 
or it may be that he had received in some other way verbal instruc- 
tions as to such material matters. Much of the évidence appearing 
in the record seems to be historical, as to things which occurred 
after the cars, with the wheat, left Ft. Worth, yet some of the evi^ 
dence went, in its efifect, whatever may hâve been apparently the 
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purpose of it, to illustrate contradictorily the material issues of fact 
tendered in the pleadings on either side. Other évidence showing 
how the buyers acted in relation to the damaged wheat, and tending 
to show upon whom they thought the loss would fall, would hâve been 
valuable to the jury, to show them where the buyers themselves 
thought the title rested when the storm damaged the wheat in the 
railway yards at Galveston — notably, the évidence of C. A. Orthwein 
and others, who told of matters occurring in Galveston, would hâve 
been persuasive as to where it was thought by him, and others act- 
ing for him, the title then rested. Something illustrative of that is- 
sue, or as to how the buyers regarded the title and risk, may be gath- 
ered, too, from the readiness with which he (Orthwein) followed and 
found the damaged cargoes of wheat at Galveston, and from the 
zealous and solicitous care which he gave to it at a time when, as 
the résulta of the storm, widespread désolation and commercial ruin 
on every hand were still appalling the panic-stricken survivors of the 
great storm at Galveston, who were yet in the présence of thousands 
of their unburied dead. Besides this, something as to where the buy- 
ers thought the title rested may be suggested by the fact that the 
buyers received the bills of lading and paid in fuU for the wheat at Ft. 
Worth, notwithstanding it appears from their letters that they in- 
structed the sellers, in drawing on them, to leave a fair margin in 
the amount of the draft to be drawn on them, apparently, to pro- 
tect the buyers on any réclamation claims they might hâve for fail- 
ure of the sellers to comply with conditions of the contract of sale. 
In addition to this, it may be a suggestive fact as to the matter of 
title to know that, presumably, the buyers themselves did not feel 
assured as to in whom the title rested until they were advised by 
counsel some days after the wheat had, by their zealous care, been 
placed in the elevators, that the risk was in the sellers when the wheat 
was damaged. Mountcastle himself says, "It was stipulated in the 
verbal contract of sale that the wheat was to be delivered at Galves- 
ton." He further says: That the grade of wheat was ascertained 
by a grain inspecter of the inspection department at Galveston under 
the supervision of the cotton exchange, and the weight was ascertained 
by a sworn weigher. That in purchasing wheat for plaintififs a price 
would be fixed for a grade of No. 2, with fixed discounts for wheat 
not termed "off grade." It was customary for plaintiflfs to accept 
wheat grading below No. 4 when it was merchantable, and would be 
unloaded in the elevator by the elevator people at Galveston. That 
final settlements were made between buyer and seller on such inspec- 
tions and weight. Further, on cross-examination, he said that Mc- 
Lellan told him when the trades were made that he would sell No. 
2 wheat, but did not know what the grade would be at Galveston, 
but would accept and make final settlement on Galveston weights 
and grades; stating at the time that he would very much prefer that 
Ft. Worth inspectors inspect the wheat at Ft. Worth. This last 
proposition of McLellan's he declined. Orthwein, witness, knew 
nothing of the particulars of the transaction over the phone. He 
says it is not customary for the carrier to deliver grain anywhere 
in Galveston but in the elevators. This was export grain. "We 
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never received car locally at Galveston." Neither of thèse witnesses 
make it clear in their testimony that there was anything in thèse con- 
tracts of sale to show that the sellers in this case knew of such a 
custom of the carriers, or agreed to deliver the wheat into the eleva- 
tors at Galveston according to such a custom. On the matter of 
delivering wheat for export into the elevators at Galveston, it seems 
clear enough that the custom of the carrier was, after a car load of 
wheat for export came to the railway yards, to remove it to the 
elevator, for which moving a spécial trackage charge was made ; but 
it may not follow, as a matter of course, that the dealers in wheat 
at Ft. Worth buy and sell wheat with a view to such custom of the 
carriers, though it may appear from the évidence that traders in wheat 
in Galveston understand the custom is for export wheat to be delivered 
into the elevators. 

We make cursory référence to such contradictory évidence, not 
with a view of stating rules of law with which to test the passing 
of title from the seller to the buyer on a given state of facts — such 
issues of law are not now considered by us — ^but only to suggest that 
so much of it as we hâve referred to was largely surplusage, unless 
it was the purpose of the trial court to submit to the jury the issue of 
fact as to in whom title to the wheat rested when it was damaged. 
It seems that the trial judge was of opinion that thèse letters were 
intended by the parties to be, concretely, the repository of ail their 
understandings as to the essential éléments of the contract. On 
such a view of the state of case, much of the paroi évidence as to 
delivery was not admissible. It seems, too, to hâve been thought 
by him that there was no conflict apparent in the évidence, which 
seemingly was admitted to illustrate the subject-matter and material 
incidents of the contract of sale, and the intention of the parties 
on the matter of delivery; that the letters, being free from ambigui- 
ties and incompleteness, clearly enough, on reading the same between 
the four corners thereof, showed that the parties intended that title 
should remain with the sellers until they had delivered the wheat "into 
the elevators at Galveston." Whether this view of the trial judge is 
well taken or not, we think, on the state of facts already disclosed at 
the time the case was withdrawn from the jury, that it should hâve 
been submitted to the jury for a verdict on such contradictory évi- 
dence as appears in the record. 

Whether the language used in a contract is ambiguous or incom- 
plète is a question of law, for the court. We think thèse letters were 
ambiguous and incomplète, if not absolutely obscure in surplusage of 
words, as well as in the absence of wo'rds which seem necessary to 
intelligibly fîU the blanks and places where no words appear. In 
either of the confirmatory letters is found the words "delivered Gal- 
veston." Taking thèse words a:s they are related to and appear 
in the context in either letter, it does not follow mahifestly that both 
authors gave, or intended to give, the same meaning to the phrase. 
The buyers contend that thèse words, together with the context 
of their letters, meah that the sellers promise to deliver the wheat 
at Galveston into the elevators. The sellers contend that the words 
'delivered Galveston" relate tO a net price of 70^ cents per bushel 



CAMEKON MILL & ELEVATOK CO. V. CHAS. F. OETHWEIN's SONS. 469 

at Galveston, and the language "delivered Galveston" does not show 
a promise on their part to deliver wheat into Galveston elevators. 
The sellers write: "We beg to confirm our sale to you over phone 
to-day of 5000 bushels * * * at 70^ cents per bushel delivered 
Galveston." This letter is limited to a confirmation of the sale made 
over the phone. It purports an acquiescence only in ail the terms of 
the sale made over the phone. Reading it between its four corners, 
it does not manifestly purport an acquiescence in ail the terms and 
conditions shown in the buyers' letter. Taking this letter by itself, 
as if no letter had been received from the buyer, it might be difficult 
enough to understand just what was meant by its author in the use 
of the words "delivered Galveston." Taking the letters of the buyers 
and sellers together, the difficulty appears to be much intensified. 
The words "delivered Galveston" are not technical words. They do 
not manifestly or presumably show that one party understood them 
as the other did. The words "delivered Galveston, Texas," appearing 
in the sellers' letters, when taken with the other words and blanks 
which make up the context of the several letters, are ambiguously 
obscure in their meaning. The buyers insist that the sellers shall 
acquiesce in the meaning which they give to thèse words. The let- 
ters of both parties, taken together, are ambiguous on the pivotai is- 
sue as to where the sellers promise to deliver the wheat. Taking 
the two letters together, and limiting the reading thereof to the four 
corners, we are unable to foUow the line of reasoning which led the 
learned trial judge to the conclusion that the sellers promised to de- 
liver wheat "into the elevators at Galveston." On this view, it seems 
that extrinsic paroi évidence which might clear up the meaning and 
intention of the parties as to the delivery of the wheat should hâve 
been admitted, and the issues thereon submitted to the jury. The 
State of case when it was withdrawn from the jury showed manifestly 
that such évidence, if ofifered by either side, could hâve been legally 
* admitted to show whether or not the sellers promised, in the letters 
or otherwise, to deliver the wheat into the elevator at Galveston. 
Regarding the first assignment, it appears, under the rule of paroi 
évidence, that neither party to written instruments intended to em- 
body ail the understandings of the parties as to the essential élé- 
ments of a contract may be heard as a witness to show, as against 
the other party, what he himself intended to be, or should be, the 
meaning of certain ambiguous words therein. Greenleaf, vol. i, 
page 406, notes. It may be that to admit McLellan's évidence over 
the objection urged in the trial court would be trenching too closely 
on the rule of évidence which we hâve just suggested. If the letters 
relied on by the sellers to show the place of delivery are, because 
of thèse ambiguities, not intelligible on that issue, the common-law 
rule would authorize the presumption that the parties intended to hâve 
delivery made at Ft. Worth. If there was a suspensive condition as 
to title resting in the matter of delivery, then either party may avoid 
the efïect of the légal presumption just stated by administering paroi 
évidence to show how and when such a suspensive condition was 
to be performed by the seller. The rule of évidence applicable 
to such a State of case, stated substantially, is, if the contention is that 
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certain words or phrases relied upon by either party to a contract 
to show an aggregatio mentium on an essential élément of a sale 
are ambiguous and unintelligible on that issue, such contention as to 
ambiguity is a matter of law, for the court. If the words, in the 
opinion of the court, are free from ambiguity, no paroi évidence 
is admissible to show how either party understood them. They are 
bound by them as the court interprets them. Nor is such évidence 
admissible to vary or contradict them. When there is a contention 
as to whether certain words in an instrument are ambiguous, as in 
this case, the judge may hear paroi évidence to throw light on col- 
latéral facts and circumstances. Greenleaf, vol. i, page 427. But 
if the court admits testimony of a contradictory character as to the 
meaning of the words in question, then it seems clear enough that the 
party seeking to hold the other to acquiescence in his interprétation 
of such words must, by a prépondérance of proof, make clear to the 
jury what the words really mean as between the parties. To aid the 
jury in such an issue, either party should be permitted to show by 
paroi évidence anything which may tend to show usage respecting 
the subject to which the contract relates; to show how and under 
what understandings as to trade customs at Ft. Worth others en- 
gaged in similar transactions traded in wheat at Ft. Worth ; to 
show by any other évidence as may assist the court and jury in placing 
themselves, in regard to surrounding circumstances, as nearly as 
practicable in the situation of the parties whose written instruments 
are to be construed — the question being, what did the parties thus 
circumstanced mean as to the matter of delivering the wheat sold 
over the phone ? We think there was error in not submitting the case 
to the jury on issuable matters of fact upon which the record shows 
there was conflicting évidence. 

For the foregoing reasons, the judgment of the Circuit Court is re- 
versed, and the cause is remanded, with instructions to award a new 
trial. 
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(Circuit Oonrt of Appeals, PIrst Circuit January 18, 1903.) 
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L WiLLS— Limitation of Action to Charge Legateb— Maine Statutb. 

The Btatute of Maine (Rev. St. Me. c. 87), which provicies that, where 
a clalm against the estate of a décèdent Is not flled in the probate office 
as thereln authorlzed, "the claimant may hâve remedy against the heirs 
or devisees of the estate withln one year after It becomes due," is a 
statute of liïaitatlons applicable to ail clalms founded upon a légal de- 
mand, in whatever court they may be asserted, state or fédéral, and 
whether In an action at law, whlcb Is recognized by the practice of the 
State as a proper remedy, or whether cognlzable In a fédéral court of 
eauity, independent of statute. 

S. Same. 

In the absence of fraud, the fact that a claimant is a nonresident of the 
State does not prevent his claim from being barred by such statute. 

S. Equity— Applting Statuts of Limitations— Suit on Légal Demanp. 

A proceeding to enforce the statutory llability of a stocliholder, whether 
at law or In equity, is based on a légal, and not an équitable, right; and, 
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where the right to enforce it at law is barred, a court of eqnlty -wlll 
apply the same limitation by analogy. 

Appeal from the Circmt Court of the United States for the Dis- 
trict of Maine. 

For opinion below, see 114 Fed. 567. 

William E. Haie, M. H. Boutelle, and E. W. Freeman, for ap- 
pellant. 
Joseph A. Locke and Ira S. Locke, for appellee. 

Before COLT, Circuit Judge, and ALDRICH and BROWN, Dis- 
trict Judges. 

ALDRICH, District Judge. This is a suit in equity to foUow the 
properties of a deceased stockholder, and to charge a legatee, or the 
property by her received as heir and legatee, to satisfy stockholder lia- 
bility. The cause was submitted in the court below upon the plead- 
ings and an agreed statement of facts. 

The answer of the défendant sets out, and the facts in this respect 
are not controverted, that the estate, of which she was an heir and a 
legatee under the will, of Mary A. Ripley, a stockholder in the North- 
western Guaranty Loan Company, was finally settled by the executor 
more than two years before the proceedings were instituted, and that 
the Personal représentative of the deceased, Mary A. Ripley, was 
discharged prior to the filing of the plaintifï's bill. 

It was admitted by the plaintifîf that no notice of the claim in ques- 
tion was ever given or demand made upon the executor within two 
years and six months from the time of giving notice of his appoint- 
ment, and that the claim was not filed in the probate court within 
such period of two years and six months. It was also admitted by 
the plaintiff that the property received by the legatee and devisee 
under the will came into her hands before August, 1897; that hc 
did not bring any action or make any claim, either within a year 
after the final decree in which the plaintifï was appointed receiver in 
the proceeding in Minnesota, or within a year after the distribution 
of the Mary A. Ripley estate; and the bill herein was filed June 27, 
1900. The point was taken in the answer that the claim was barred 
by the statute of limitations, and we need only consider this question. 

The position of the plaintifï is that his right is one enforceable 
under the principles of original chancery jurisdiction and procédure 
in the fédéral courts, and that it is not susceptible of limitation or 
modification by state law ; that the limitation cont'ained in the Maine 
statute is a statutory limitation of a statutory right, and does not, 
therefore, operate as a bar to this proceeding in equity. 

We cannot accept this view, and we will first consider the cases 
on which the plaintifï relies. The cases cited by the plaintifï in sup- 
port of the position that the Maine statute does not operate as a 
limitation upon this proceeding may be fairly enough grouped under 
two heads : First, those which relate to insolvency proceedings in 
the State courts, based upon state statutes, where it is held that local 
laws and proceedings in the insolvency courts do not operate to bar 
the ri^hts of parties outside the state, or proceedings in the fédéral 
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courts, to enforce such rights. The leading case cited în this group 
is that of Suydam v. Broadnax, 14 Pet. 67, 10 L. Ed. 357. This 
case and others in that class proceed upon the idea that the rights 
of parties and the jurisdiction of fédéral courts cannot be impaired 
by the insolvency laws of a state. The other group of cases, in which 
is Payne v. Hook, 74 U. S. 425, 19 L. Ed. 260, speaking generally, 
sustain the idea that state laws conferring jurisdiction upon cer- 
tain courts within the state, like probate courts, to the exclusion of 
courts of law and equity within the state, cannot limit or restrain the 
law or equity jurisdiction or the remédies conferred upon the féd- 
éral courts by the constitution and the statutes of the United States. 

While some of the gênerai expressions used in the cases referred to, 
when not considered in connection with the point there under con- 
.sideration, would seem to sustain the position of the plaintifï, we 
do not look upon such authorities as applicable to the situation in- 
volved in this case. The défense relied upon hère is not based upon 
any limitation growing out of insolvency laws or insolvency pro- 
ceedings, nor is it based upon the idea that equity jurisdiction of the 
fédéral courts is limited to the jurisdiction exercised by the probate 
courts or the courts of equity in the state of Maine, but upon a stat- 
ute of limitations, which it is claimed is applicable to ail cases within 
its provisions and to ail courts alike. In this view, it is not deemed 
necessary to inquire with particularity whether a right like the one 
now asserted by the plaintiff was cognizable in equity, independent 
of statute, or whether the eiïect of the statute was to give an addi- 
tional and cumulative remedy at law. 

For the purposes of this case, we may assume, without considéra- 
tion and without décision, both of thèse positions as claimed by the 
plaintifï ; for in our view the statute in question should be accepted 
as a statute of limitations, applicable to ail claims of this nature, in 
whatever court they may be asserted, whether in an action at law, 
based upon the statutory right of action, or in a proceeding in equity, 
prosecuted under the rules of chancery. The statutory limitation 
does not restrict itself to remedy at law. The language of the stat- 
ute is: 

"When such elalm bas not been flled in the probate office within said two 
years, the clâlmant may hâve remedy against the heirs or devisees of the 
estate within one year after It becomes due." Kev. St. Me. c. 87, § 16. 

And thus, under reasonable construction, the language is broad 
enough to include remedy in equity as well as at law. 

The usual remedy, and perhaps the uniform remedy in Massachu- 
setts and Maine, for the enforcement, against heirs and devisees, of 
a claim founded upon a légal right, has been at law; and the stat- 
ute in question has been accepted as a limitation of the time in which 
the claim could be asserted. It would be a very strange condition, 
and one which would oflfend public policy in respect to estâtes and 
properties of a deceased person, if the same légal right, which could 
only be enforced at law within a year, could be enforced in equity 
without regard to such limitation. 

The liability of heirs and devisees, or of the property distributed to 
them, to be impressed with a trust in behalf of the creditors, speak- 
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ing generally, is old ; but liability upon a contract like the one upon 
which the plaintiff's right in this case rests is new. The right sought 
to be enforced is, strictly speaking, a légal one of récent statutory 
origin. And in this sensé the plaintiff employs an équitable remedy 
to enforce a new and strictly légal right; that is to say, remedy in 
equity to enforce the right of stockholder liability, which is a strictly 
légal right resulting from modem statutory and contractual relations. 

As has already been said in eflfect, a situation whereby a strictly 
légal right, which could only be enforced at law if asserted within 
a year, can be enforced by resort to equity, without regard to the 
statutory limitation of a year, would présent an anomalous condi- 
tion, and one répugnant to the spirit of a well-understood public poS- 
icy, which requires that claims against estâtes and properties of de- 
ceased persons should be restricted to narrow limits in respect to 
time, and it could only be justified by weighty équitable considéra- 
tions, springing from the peculiar and spécial circumstances of a par- 
ticular case, clearly and unmistakably calling for équitable interposi- 
tion. It was manifestly intended, on grounds of public policy, to 
lirait rights of action against heirs and devisees to the period of one 
year, and it is probable that the limitation was intended to operate 
upon ail remedy for the enforcement of such rights, and that it was 
never intended to limit the légal remedy, and leave the right to be 
enforced in equity, without regard to the statutory limitation of one 
year. Under the circumstances of this case, why should equity 
broaden or extend the légal right beyond its status as a strictly légal 
right ? Why should not the bar at law operate by analogy in equity ? 
Willard v. Wood, 164 U. S. 502, 520, 17 Sup. Ct. 176, 41 L. Ed. 531. 

No pohit is taken by the défendant that the limitation is a condi- 
tion précèdent to the right, and therefore that compliance therewith 
should be alleged, so there is no occasion for us to consider that 
view of the statute. The défense of the statute of limitations was 
taken in the answer, and it is admitted that no claim was made upon 
the legatee, and that this proceeding was not instituted within the 
year, the period after which it is clear that remedy at law was barred. 

It is not necessary to détermine the précise question whether the 
statute under considération is, strictly and technically speaking, a 
gênerai statute of limitations. It is quite sufficient to say that the 
statute has been accepted as one founded upon wise public policy, 
and that the period of a year in which to assert the right against heirs 
and devisees has been treated in Maine, and in Massachusetts, from 
which the statute was borrowed, as a limitation upon the remedy, 
and as a bar against the right, unless asserted within the statutory 
period. Sampson v. Sampson, 63 Me. 328; Baker v. Bean, 74 Me. 17, 
21 ; Fowler v. True, 76 Me. 43, 45-49; Webber v. Webber, 6 Greenl. 
127, 137, 138; Royce v. Burrell, 12 Mass. 398; Howes v. Bigelow, 
13 Mass. 384, 389; Hall v. Bumstead, 20 Pick. 2. Statutory limita- 
tions in respect to estâtes of deceased persons are more stringently 
enforced, both at law and in equity, than those of the gênerai stat- 
utes of limitations. Bank v. Fairbank, 49 N. H. 139; Atwood v. 
Bank, 2 R. I. 191. 
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There being no suggestion of fraud, the statute in question opér- 
âtes upon the plaintiff's right, although he is not a résident of the 
State ,of Maine. In re Marston, 79 Me. 25, 41, 8 Atl. 87; Wells 
V. Child, 12 Allen, 333, 336; Sykes v. Meacham, 103 Mass. 285; In 
re Broderick's Will, 21 Wall. 503, 519, 22 L. Éd. 599; Morgan v. 
Hamiet, 113 U. S. 449, 5 Sup. Ct. 583, 28 h. Ed. 1043. 

While, as has been seen, jurisdiction in the fédéral courts, and 
proceedings in equity therein, cannot be limited or afifected by state 
législation, the right of a state to fîx a lirait upon the time in which 
relief may be sought has been recognized in the fédéral courts, and 
the lirait enforced in accordance with the interprétation placed upon 
it by the highest courts of the states. Bank v. Heilraan, 30 C. C. 
A. 232, 86 Fed. 514; Moores v. Bank, 104 U. S. 625, 26 L. Ed. 870; 
Morgan v. Hamiet, 113 U. S. 449, 5 Sup. Ct. 583, 28 L. Ed. 1043; 
Bank v. Eldred, 130 U. S. 693, 696, 9 Sup. Ct. 690, 32 L. Ed. 1080; 
Bauserraan v. Blunt, 147 U. S. 647, 13 Sup. Ct. 466, 37 L. Ed. 316; 
Telegraph Co. v. Purdy, 162 U. S. 329, 339, 16 Sup. Ct. 810, 40 
L. Ed. 986; Security Trust Co. v. Black River Nat. Bank (decided 
by the suprême court December i, 1902) 23 Sup. Ct. 52, 47 L. 
Ed. — . 

Statutory liraitations upon personal actions hâve been generally 
accepted as governing proceedings in equity, when such procédure 
has been employed to enforce a légal right. McDonald v. Thomp- 
son, 184 U. S. 71, 22 Sup. Ct. 297, 46 L. Ed. 437; Metropolitan 
Nat. Bank v. St. Louis Dispatch Co., 149 U. S. 436, 448, 13 Sup. 
Ct. 944, 37 L. Ed. 799; Willard v. Wood, 164 U. S. 502, 520, 17 
Sup, Ct. 176, 41 L. Ed. 531 ; Baker v. Cummings, 169 U. S. 189, 
206, 18 Sup. Ct. 367, 42 L. Ed. 711; In re Broderick's Will, 21 
Wall. 503, 518, 22 L. Ed. 599; See, also, Boyd v. Blankman, 29 
Cal. 19, 44, 87 Ara. Dec. 146; Chewett v. Moran (C. C.) 17 Fed. 
820, 823; Insurance Co. v. Brown, 11 Mich. 265. 

In the last-mentioned case, it is said by Mr. Justice Campbell 
that : 

"The statute of limitations Is conflned to actions or sults to enforce payment 
of the contract as a personal demand. Equity foUows the analogies of the 
law In ail cases where an analagous relief Is sought upon a slmilar claim." 

It is only where the right is in the nature of an équitable right, 
and the remedy an équitable one, that equity follows its own rules, 
in disregard of and to the exclusion of the analogies of the law. 
Tiernan v. Rescaniere's Adm'rs, 10 Gill & J. 217, was a case in 
equity, and it was there said, at page 223 : 

"So far as regards the recovery of the money recelved by the respondents, 
the complalnant mlght hâve had redress by an action In a court of common 
law. In which tribunal It would hâve been barred by the statute of limitations, 
more than three years havlng elapsed between the recelpt of the money and 
the flllng of the bill. • • • TJnless the blll is more comprehenslve, from 
its pecullar allégations and the relief sought, than an action for money had 
and recelved, the complainant Is equally barred in equity as at law; a court 
of equity adoptlng by analogy the statute of limitations." 

To the same eflfect is Lansing v. Starr (a proceeding in equity) 
2 Johns. Ch. 150, where it was said that "the statute of limitations 
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is a good plea in bar, in this court, as well as at law, to an action 
on the note." The rule was stated by Chancellor Kent as a gênerai 
one, and it was there observed "that there must be something spécial 
in the case, or some new equity, to form an exception to this gênerai 
rule." 

We see no spécial reason in this case for the interposition of 
equity to extend the remedy beyond the limitation placed upon the 
right of remedy by the state statute as administered by the local 
courts. The only ground for seeking to enforce the right in equity 
is that the statute has run upon the remedy at law. This, we think, 
is not sufïicient to justify the interposition of the équitable arm to 
extend a remedy for the enforcement of a légal right beyond its status 
at law. 

The decree of the circuit court is afïirmed, with costs for the 
appellee. 



HASSBNOAMP t. MTJTUAL BEN. LIFE INS. CO. 

(Circuit Court of Appeals, Fourth Circuit February 3, 1903.) 

No. 4S4. 

1. Life Insurance— Action on Policy— Proops of Death as Evidence. 

Proot's of death furnished by the bénéficia ry in a life insurance policy, 
as required by its terms, are admissible on behalf of the insurance 
Company in an action on the policy, and are prima facie proof against 
the plaintiff of the facts therein stated, including the fact of suicide, 
and are concluslve, uniess the plaintiff shows that the statements made 
were erroneous, or were given through mistake or misapprehension. 

2. Bame— Défense of Suicide— Evidesce. 

Where the proofs of death of an insured, furnished the company and 
Introduced in évidence on its behalf in an action on the policy, con- 
talned, as required by the policy, a certified copy of the proceedings at 
a coroner's inquest, Including the verdict finding that the" insured com- 
mitted suicide, which avoided the policy by Its terms, and also a cer- 
tificate of the attendlng physician to the same efifect, such évidence 
was not overcome by testimony merely tending to show a want of 
motive, and that Insured was a man of good character and habits, and 
the direction of a verdict for défendant was proper. 

In Error to the Circuit Court of the United States for the District 
of Maryland. 

The facts in this case are substantlally as follows: The défendant In error 
is a corporation under the iaws of New Jersey, dolng a llfe insurance busi- 
ness in the state of Maryland. On the Ilth of October, 1899, Alexander 
Hassencamp applied for a policy, and in considération of the payment of 
the required premium the company issued to him on that day a life policy 
for the sum of $3,000, in which Juliet V. Hassencamp, hls wife, the présent 
plaintiff in error, was the beneflciary. Alexander Hassencamp died on the 
6th day of June, 1901, at Dr. Walter's sanitarlum, in Wemersville, Pa. One 
of the stipulations contalned In the application made by Hassencamp for 
the policy was as follows: "I also agrée that if, wlthin two years from the 
date of this policy, I shall, wlthout the consent of the company, réside or 

1[ 1. See Insurance, vol. 28, Cent. Dig. |§ 1359, 1702. 

1[ 2. Suicide as a défense to action <wi life insurance policy, see notes to 
^tna Life Ins. Co. v. Florida, 16 C. C. A. 623; Fidelity &, Casualty Co. of 
New York v. Egbert, 28 0. C. A. 284. 
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travel elsewhere than In or to the United States, Canada, or Europe, • • • 
or wlthln such perlod shall commit suicide, vrhile sane or Insane, the pollcy 
bereby applied for is to be null and vold." Shortly after the death of the 
assured, the plalntiff in error made her clalm to the company for the loss. 
She foUowed the instructions issued by the Insurance company for making 
death claims, among whlch was one as foUows: "When a coroner's inquest 
is held, a certified copy of the Inquest must accompany the proofs." In 
accordance wlth this requlrement, the plalntiff in error attaehed to her 
proof of loss a certified copy of the proceedlngs and verdict of the coroner's 
inquest, held over the body of her deceased husband In the county of Berlis, 
where he died, In whlch the Jury found "that, according to the évidence 
and inspection of the body, we. the Jury, agrée to the foUowing verdict: 
that the above-named committed suicide by shootlng hlmself In the right 
temple ynih a pistol, and In our opinion the act was premeditated." The 
plalntiff in error also accompanied her clalm by the certlficate cf the attend- 
ing physlclan, Robert Walter, who stated that he was the attending physl- 
clan of Alexander Hassencamp; that he had known hlm three weeks; that 
his final Ulness was complicated wlth or preceded by another disease called 
"insomnia melancholia" ; that he had died from suicide by shooting. On 
recelpt of the clalm, accompanied by thèse proofs, the Insurance company 
declined to pay the Insurance money, on the ground that the proofs of loss 
sent up showed that the death of the assured was by suicide, witlsin two 
years from the issuing of the pollcy; and thereupon thls suit was brought 
in the Circuit Court of the United States for the District of Maryland, and 
was tried before a Jury at April term, 1902, of sald court. The plalntiff in 
error declared for the amount of the pollcy, and défendant In error denied 
the rlght of recovery on the ground of suicide of assured wlthln two years 
from dafe of pollcy. 

The plalntiff in error, to support the Issue on her part, proved the exé- 
cution of the pollcy, the punctual paj'ment of the two yearly premlums, the 
death of the assured, furnishing of proofs of death, and refusai of the com- 
pany, as set eut In a letter, to pay the amount of the pollcy on the ground 
that the Insured had committed suicide, in violation of an agreement 
contalned in hIs application for the policy. She also proved that the proofs 
of death were furnished on blanks recelved from the company for that 
purpose, and were made out by her two brothers-ln-law; for her, by her 
order. Thereupon she rested her case In chlef. The défendant In error then, 
over the objection of the plalntiff In error, Introduced the proofs of death 
which had been forwarded to the company. Thèse consisted of the state- 
ment of the plalntiff in error, giving number and amount of the policy, the 
place of her husband's death, and that she was the wldow and beneflclary 
in the pollcy; the statement of a friend as to the death of the assured and 
the Identity of the body; the statement of the attending physician; the 
undertaker's certlficate; and a certified copy of the coroner's Inquest. The 
admission of this évidence for the défendant In error constitutes the flrst 
bill of exceptions. The défendant in error rested, and the plalntiff In error, 
in rebuttal, Introduced one Llszman, who testified that he knew Alexander 
Hassencamp In hls lifeUme; that he saw hIs body on the mornlng of the 
Tthof June, 1901, the day after hls death, in the undertaklng establishment, 
about a mile from the sanltarlum; that there was a wound In the head 
of the deceased In the temple, very small, but that there were no powder 
marks about It. The plalntiff In error, in her own behalf, testifled that 
the deceased had been In the employment of UUman, Boykln & Oo., at 
Baltimore, for about 10 years; that he was suffering wlth nervous pros- 
tration, and had gone to the sanltarlum on the 18th of May precedlng his 
death; that he was gettlng a salary of ?2,100 a year, and that hls place 
was kept open for hlm by hls employers; that he had some money in 
bank, and was In easy circumstances; that the relations between hlm and 
his famlly were always affectionate; that he was temperate and regular 
in hls habits, and that she never knew hlm to hâve a pistol; that the news 
of his death came to her as a surprise. W. A. Boykln was Introduced by 
the plaintiff In error, and testifled that Hassencamp had been employed by 
the firm to which he belonged as a bookkeeper and confidential secretary. 
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for about 9 years, at a salary of $2.100 a year, or thereabouts; that Hassen- 
camp was an industrious, bigh-toned man, of good habits and correct in his 
business transactions; that Us health broke down on the 6th of December 
3900, and that he was given a leave of absence without limit, for rest and 
récupération; that Hassencamp went first to New York, and then to Ber- 
muda, and while in the latter place he wrote letters to the house, whlch 
were very intelligent; that there was nothing in his actions while In the 
employment of the firm to lead to the fear that he might commit suicide, 
lie was assured, when he left, that his place would be kept open for him 
wbenever he wanted it. This concluded the testlmony. 

Thereupon the plaintifC in error offered the foUowing prayers for instruc- 
tion to the Jury: "(1) The plalntlfC prays the court to instruct the jury 
that the findlng of a man dead, with a bullet hole in his head, in the ab- 
sence of other explanatory facts and circumstances, establishes accidentai 
death; and the burden is on the défendant to show by addltlonal facts and 
circumstances that the said death was due to suicide. (2) The plalntifï prays 
the court to instruct the Jury that, where death results from a plstol shot 
wound. self-destruction Is not to be presumed, but the law présumes the 
wound was the resuit of accident; and the burden of proof Is upon the de- 
fendant to show, by a prépondérance of testlmony, that the wound was 
intentlonally self-inflicted, and that It was not the resuit of accident; and 
that, unless the Jury find from the évidence that the Insured intentlonally 
shot himself, their verdict must be for the plaintifC. (3) The plalntlfC prays 
the court to Instruct the Jury that, the défendant having by its plea alleged 
that the death of the Insured was caused by suicide, the burden of proving 
thls allégation by a prépondérance of évidence rests on the défendant. The 
presumption is that the death was not voluntary; and the défendant, in 
order to sustain the issue of suicide, must overcome this presumption and 
satlsfy the jury that the death was voluntary. (4) The plaintifC prays the 
court to instruct the Jury that, if the jury find from the évidence that the 
death resulted from violence, the presumption of law is that it resulted from 
accident or assassination; and, before the jury can find that the death was 
due to suicide, they must be satlsfied by a prépondérance of évidence that 
the death was not due to elther accident or assassination. (5) The plain- 
tlfif prays the court to instruct the jury that the burden of proving by a 
prépondérance ot évidence that the death was due to suicide is not shifted 
by the introduction of the proofs of death, and it is not the duty of the 
plaintifC to satlsfy the Jury by a prépondérance of évidence that her hnsband 
died otherwise than by his own hand and deliberate act; and that the 
proofs of death are only admitted in this case as admissions by the plaintifC, 
but the weight to be glven to such admissions is to be determined by the 
jury, having regard to the circumstances under whlch and the purposes 
for whlch they were so furnlshed by the plalntlfC to the défendant. (6) The 
plaintifC prays the court to instruct the Jury that the proofs of death fur- 
nished by plaintifC to défendant are not prima facie proof of the faet that 
the Insured died by suicide. (7) The plaintiff prays the court to Instruct 
the Jury that where it appears that death was the resuit of accident or 
suicide, and there Is no évidence to show which was the cause, or where 
from ail the évidence the cause of death may be equally referred to elther 
accident or design, the presumption of law is that the death was accidentai. 
(8) The plalntilï prays the court to instruct the jury that, If they flnd a 
verdict for the plaintiff, the measure of damages Is the face value of the 
pollcy, with Interest, In the discrétion of the Jury." 

The défendant in error ofCered the foUowlng prayer: "That the state- 
ments contained In the proofs of loss offered In évidence by défendant are 
bindlng upon plalntlfC to the extent of belng prima facle évidence against 
the plaintifC of the facts stated thereln as to the manner or cause of the 
death of Insured, except In so far as they may show by proof that they 
are mistaken or erroneous; and as the plaintiff has offered no legally suffl- 
cient évidence that the statements contained in the same, that Alexander 
Hassencamp died by suicide wlthln less than two years from the issue of 
the polloy, are erroneous, the plaintiff is not entitled under the terms of the 
pollcy to recover, and the verdict of the Jury must be for the défendant." 
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The conrt rejected ail the prayers of the plaintiff in error, and granted 
the prayer offered by the défendant In error, to which action of the court 
the plaintiff excepted. In respohse to the instructions of the court, the 
jury rehdered a verdict for the défendant, and judgment was accordingly 
entered. The asslgnment of errors Is based upon the exceptions taken as 
above Indicated. 

Robert M. McLane and Edgar Allan Poe, for plaintiff in error. 
John J. Donaldson and John D, Parker, for défendant in error. 

Before GOFF, Circuit Judge, and PURNELL and BOYD, District 

Judges, ' 

BOYD, District Judge. The plaintiff in error, in the brief and 
argument in this case, does not rely upon the exception based upon the 
objection interposed to the admissibility of the proofs of death as testi- 
mony, and the sole question presented hère is that raised by the re- 
fusai of the court to give the instructions requested by the plaintiff in 
error, and giving instead the instructions requested by the défendant in 
error. The counsel for the plaintiff in error take the position that the 
main point in the case is the effect of the proofs of death furnished 
by the plaintiff in error, and it is insisted that, conceding the admissi- 
bility of thèse proofs, the weight to be attached to them is to be de- 
termined by the jury, having regard to the person by whom, to the cir- 
cumstancés under which, and the purposes for which they were fur- 
nished. In the case of Insurance Co. v. Newton, 89 U. S. 32, 22 L. Ed. 
793, one of the points involved was as to the effect of proofs of death 
furnished in making claims for payment under a life policy of Insur- 
ance. In that case, as in this, the proofs consisted of several afïîdavits, 
giving the time, place, and circumstances of the death, and the record 
of the finding of the jury upon a coroner's inquest ; the finding being 
that the deceased came to his death by a pistol shot fired by a pistol 
in his own hand, through the heart. In that case, also, upon the trial, 
as in this, the plaintiff made proof of the death of the assured, the 
exécution of the policy, the présentation of proofs of death, and the 
refusai of the company to pay on the ground of suicide. The Insur- 
ance Company offered reply to this testimony by the introduction of 
the proofs of death forwarded to the company. Thèse were excluded 
by the court. In passing upon the exception to the exclusion of this 
testimony, Mr. Justice Field, in delivering the opinion of the court, 
says : 

"But the court also erred In excludlng from the Jury the proofs presented 
of the death of the Insured when offered by the company. • • » The 
proofs presented were admissible as représentations on the part of the party 
for whose benefit the pollcles were taken as to the death and manner of the 
death of the insured. They were presented to the company In compliance 
wlth the condition of the policy requiring notice and proofs of death of the 
Insured as prelimlnary to the payment of the Insurance money. They were 
Intended for the action of the company, and upon thelr truth the company 
had a right tô reiy. TJnless corrected for mistake, the Insured was bound 
by them. Good faith and fair deallng required that she should be held to 
représentations deliberately made, until it was shown that they were made 
under a mlsapprehension of the facts, or in ignorance of material- matters 
subsequéntly ascertained." 
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And, following this line, it is further held in the same case that : 
"The prelimlnary proofs are admissible as prima facle evldcDce of the 
facts stated thereln agalnst the Insured aud on behalf of the company." 

It is held, however, in the case of Suprême Lodge v. Beck, i8i U. S. 
49, 21 Sup. Ct. 532, 45 L. Ed. 740, that the statements contained in 
the proofs of death in presenting a claim to an insurance company 
for loss are not an estoppel ; that the party furnishing such prooîs 
has the right to explain them, to show that they are erroneous, or 
were given by mistake or under a misapprehension. Until such ex- 
planation, however, those proofs are to be taken as true, and are, as 
before stated, prima facie évidence of the facts they contain. The 
question before us, therefore, is, did the plaintifif in error, after the 
introduction of the proofs of loss, which she furnished to the company, 
containing a certificate of the attending physician that the assured died 
from suicide, and also a certified copy of the coroner's inquest, in 
which the jury found as a fact that the deceased came to his death by 
suicide, make any explanation of thèse facts, or introduce testimony 
showing that in furnishing them she had been mistaken, or that they 
were erroneous. 

As shown in the statement of facts, only three witnesses were intro- 
duced in rebuttal by the plaintifï in error. One of them was Liszman, 
who testified that he saw the dead body of Hassencamp; that there 
was a small wound in the temple of the deceased, but no powder 
marks whatever about him. The plaintifï in error herself was the next 
witness, and she said the deceased had gone to the Wernersville sani- 
tarium on the i8th day of May, 1901, for his health, as he was sufifer- 
ing from nervous prostration; that his home relations were happy; 
that he was not worried about money matters ; that he was a man of 
regular habits, and not given to drinking ; that she had no reason to 
apprehend that he would commit suicide ; that the news of his death, 
which she received on the afternoon of the day it occurred, came to 
her as a great surprise ; that she never knew him to hâve a pistol ; and 
that nothing was found among his papers indicating that he con- 
templated suicide. The other witness was Boykin, the employer of the 
deceased, whose testimony was directed to deceased's gênerai good 
character and habits, his easy circumstances, and absence of motive 
to commit suicide. This witness had not seen the deceased for several 
months previous to his death. 

There was nothing in the testimony of thèse witnesses to contradict 
the fact stated in the proofs that the assured came to his death by 
suicide. It was not suggested by the plaintifï in error that she fur- 
nished the proofs under any misapprehension whatever, and she gave 
no explanation of the cause of her husband's death inconsistent with 
the facts contained in the proofs. It is true that the testimony in 
rebuttal tended to prove absence of motive to suicide; but was this 
sufifîcient to overcome the fact distinctly stated in the proofs of death 
presented to the insurance company? This évidence did not directly 
contradict that fact. It did not show that the statement in the proofs 
was erroneous. We think, therefore, that the instructions to the jury, 
as given by the Circuit Court, were in entire harmony with the law as 
laid down in the décisions above quoted. 

There is no error, and the judgment is aifirmed. 
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BAWFOnV V. BNSIGN MFG. CX). 
(Circuit Court of Appeals, Fourth Circuit February 3, 1903.) 

No. 454. 

1. EquiTY JnRisDicTiON— Bill for Discovebt and Keliep— Fbdkbai* Courts. 

A fédéral court of equlty la wlthout jurlsdlction of a suit In which 

discovery and relief are sought, but the only ground for équitable relief 

appears to be a discovery of évidence to be used in the enforcement 

of a purely légal demand. 

8. Samë. 

A blU based on a contract by which défendant agreed to née a pat- 
ented device of plaintifC on cars to be built by défendant, and to render 
statements to plalntifC showlng the number of cars so equipped, and 
pay a royalty thereon, which allèges that défendant has failed and re- 
fused to render the statements or pay the royalty, and prays for a dis- 
covery and accounting, Is not one for an accounting between persons 
occupying flduclary relations, and for that reason within the jurlsdlc- 
tion of equlty, but Is in effect one to enforce a légal demand, in aid 
of which a discovery is sought, and as such Is not within the jurlsdlc- 
tion of a fédéral court of equity, both because défendant is entltled 
to a jury trial on the merits, and because a bill of discovery Is rendered 
unnecessary by Rev. St. ? 724 [TJ. S. Comp. St 1901, p. 58ri, under which 
plalntlff may compel the production of the requlred évidence in an ac- 
tion at law. 

Appeal from the Circuit Court of the United States for the South- 
ern District of West Virginia. 

Z. T. Vinson, for appellant. 
F. B. Enslow, for appellee. 

Before GOFF, Circuit Judge, and PURNELL and BOYD. Dis- 
trict Judges. 

GOFF, Circuit Judge. The appellant filed his bîU of complaint 
in the court below against the appellee, alleging an agreement between 
them under the terms of which the Ensign Manufacturing Company 
(appellee hère) was to use a certain patentée drawbar device, owned 
by the complainant below, on the cars manufactured by such com- 
pany, and was to render statements to him at regular periods of time, 
showing the number of cars so manufactured at its works upon which 
said drawbars had been placed, and was also to make quarterly pay- 
ments to him for such use at the rate of two dollars per car on which 
the drawbar had been placed. It was set out in the bill that said 
Company had used a large number of such devices upon the cars it 
had manufactured (over 5,500 in number), the exact number com- 
plainant being unable to state because the company had failed to 
render the statement to him as required by the terms of the said 
license to it, and had also failed and refused to make the quarterly 
payments due as the royalty stipulated in the contract. It was al- 
leged in the bill that the accounts respecting such dealing were still 
open and unsettled, and that on the proper adjustment of the same 
a sum of money exceeding $2,000 would be due from the défendant 
to the complainant. The prayer of the bill was for a full and true 
discovery of and concerning ail the transactions had under and re- 
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lating to said agreement, for an accounting thereof under the order 
and direction of the court, and then for a decree in favor of the com- 
plainant for the amount found due him. To this bill the défendant 
demurred, and the court, sustaining the demurrer, granted permis- 
sion to the complainant to amend his bill, which in due time he did, 
to which amended bill the défendant also demurred, and the court, 
after holding the demurrer to be well taken, entered an order dis- 
missing the bill. From that order the appeal now under considération 
was allowed. 

The only question raised in this court by the assignments of error 
is concerning the jurisdiction of a court of equity over a bill of this 
character. The same point was presented to the court below by the 
demurrer there filed. That court held that there was a fuU and adé- 
quate remedy at law, and therefore the order dismissing the bill was 
entered. We hâve carefully considered the authorities reUed on by 
counsel for the appellant, and we conclude that they do not author- 
ize a reversai of the decree complained of. The court below filed 
an opinion in which the question of jurisdiction is fully and ably 
discussed, and, as we find that it properly décides the question herein 
involved, we adopt it as the judgment of this court. It is as follows, 
viz. : 

"This case Is submltted upon demurrer to the amended bill filed herein. It 
Is contended on behalf of the plalntiff that equity Is the proper forum for 
the trial of this cause, because there Is no complète and adéquate remedy at 
law, and the blU In thls case is for dlscovery and relief, and that equity, 
having taken Jurisdiction for the purpose of enabling the plalntiff to obtain 
a discovery, would retain it for the purpose of afCording him relief, or, in 
other words, would completely dispose of the matters tnvolved for the purpose 
of avoiding a multiplicity of suits. On behalf of the défendant It is con- 
tended that the remedy at law In thls case, as is apparent from the nature 
of the clalm as disclosed In the blU, is complète and adéquate. It appears 
therefrom that the clalm is for money clalmed to be due the plalntiff under 
a contract made with défendant whereby the défendant agreed to pay to the 
plalntiff two dollars for each car manufactured by défendant upon which 
was plaeed a patent coupler designed and patented by the plalntiff, or, at 
least, the patent for which Is the property of the plalntiff. It Is contended 
on behalf of the défendant that the common-law action of assumpslt présents 
an appropriate remedy in thls case, and that, by virtue of the provisions of 
section 723, Rev. St. [U. S. Comp. St 1901, p. 583], the fédéral courts are 
without équitable jurisdiction in such a case, and that by the provisions of 
section 724, Rev. St, the plalntiff may, on motion and due notice thereof, 
require the défendant to produce Its books or other writlngs containlng the 
Information desired, and to obtain which the plaintifC bas resorted to equity. 
In reply to thls it is contended by plaintifî that, even though thèse statutes 
exist, the remedy in this case by action in assumpslt Is not plain, adéquate, 
and complète, because by virtue of section 11, c. 125, Code W. Va., a plalntiff 
In assumpslt Is requlred to file wlth his déclaration 'an account stating dls- 
tlnctly the several items of his clalm, unless it be plalnly described in the 
déclaration, and If he fall to do so he shall not be permltted to prove any 
Item not stated in such account, on trial of the case,' and that plalntiff is 
not In possession of information upon which to base a proper statement of 
the amount of his clalm. In order to détermine whether the statutory pro- 
vision quoted is such a requlrement as, in a case like the présent, actually 
renders the action at law Incomplète and inadéquate, it is important to know 
what Is a sufiielent account under the statute; and in the first place we may 
•ay that its object and purpose Is to give the défendant notice of the char- 
acter of the plaintiffl's demand. Moore v. Maure, 4 Rand. 488; Abell v. In- 
120 F.— 31 
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Bùraiice Oo., 18 W. Va. 412. The demand, as descrlbed In the account flled, 
must comport wltli that asserted In , the déclaration. Moore v. Mauro, supra; 
Fltch y. Leltch, 11 Leigh, 471. And the account should be plain enougU to 
gïiard àgàlnst surprise. Phillips, Ev. 147. The accotint thus required to be 
flled is no part of the pleadings themsdvès, and Its sufflciency cannot be 
testèd on demurrer. Choen v. Gûthrle, 15 W. Va. 113; Abell v. Insurance 
Co;, supra; Smith v. Townsend, 21 W^ Va. 486. It ;would seem, therefore, 
that the only care that wculd need to be exercised by the plaintlff, in a case 
like the présent, would be to see that he flled an account for royalty upon 
a stifflciént numbér of the couplers to InSure that he was not understating 
the facts. Indeed, it is doubtful whether any account would need to be 
stated, where the déclaration contalned a spécial count setting forth the 
substapce of the agreement, as the clalm could be alleged as well in the 
count as by a bljl of partlculars;_ the latter being necessary for particularity 
where the common counts firè resôrted to by the pleader. It is undoubtedly 
true that equity wlll take jurlsdlctloû In Cases where there Is an agency of 
a fidudary character, Involvlng trust and confidence and making it necessary 
to keep accpunts and préserve touchers, even though the demande are not on 
both sides, and there Is no charge of fraud or misrepresentation. Zetelle v. 
Myers, 19 Grat 68; CiofCman y. Sanéston, 21 Grat. 263; Segar v. Parrlsh, 20 
Grat. 680; Thornton v. Thbrnton, 81 Grat 212. Thèse cases and many 
English cases hold the doctrine that, whenever the relation between the per- 
son who seeks the account and the,person against whom he seeks it partakes 
of a fiduciary character, a trust Is reposed by the plaintifl in the défendant, 
and that that trust is not the same as is represented to exlst In the ordlnary 
employment of an agent, such as a builder or otha: tradesman. Zetelle v. 
Myers, 19 Grat. 68, and cases clted. The question whether this case falls 
withln this claSs Is not free from doubt, inasmueh as it is alleged in the bill 
that défendant agreed to report to plaintlff the number of cars bullt by de- 
fendant upon w'hich his device was used; and, if this blll can be sustained 
at ail, It must be upon the ground that such fiduciary relation exlsted in this 
case. I think, however, that this case cannot be said to fall within this class, 
as In ail the cases I hâve been able to flnd, sustalning the doctrine above re- 
ferred to, a distinct Personal agency of a fiduciary nature exlsted on the part 
of the défendant toward the plaintlff. Hère there was a contract of sale, 
in the nature of a lieense, and no direct allégation Is made In the bill that 
défendant was màde the agent of plaintiff for any purposè. 

"In reality, what Is wanted hère Is rather a discovery than an account. 
Undoubtedly, a simple blll for a discovery might hâve been sustained in aid 
of a suit brought or to be brought at law, unless section 724, Rev. St. [U. 
8. Comp. St. 1901, p. 583], renders Such blll unnecessary; and the point hère 
Is whether this can be sustained as a bill for discovery and relief. Such bllls 
hâve been sustained in varions jurisdlctions, apparently through a mlsappll- 
catlon of the maxim that eqnity, having assnmed Jurisdictlon of a cause for 
one purpose, wlll rètaln Jurisdictlon' to grant relief; but the whole practice 
seems to be clearly opposed to the prlnciple, and to the established English 
practice, af ter which the fédéral equity practice Is modeled. 1 Story, Kq. 
Jur. (13th Ed.) p. 78, note on Jurs. for Dis.; 2 Am. & Bng. Bnc. Law, 199, 
note 6. But, however this may be In state Jurisdlctions, It bas been held by 
the hlghest fédéral authorlty that the Constitution, In its seventh amend- 
nient, déclares that In suits at common law, where the value In controversy 
shall exceed $20, the right of trial by Jury shall be preserved. In the fédéral 
courts this right cannot be dlspensed with, except by thé assent of the parties 
entltled to it, nor can it be impaired by any blendlng with a clalm properly 
cognlzable at law of a demand for équitable relief In aid of the légal action 
or during Its pendency. Such aid in the fédéral courts must be sought in 
separate proceedlngs, to the end that the right to a trial by Jury In the légal 
action may be preserved intact.' Scott v. Neely, 140 TT. S. 109, 11 Sup. Ct. 
713, 35 L. Ed. 358. It bas been held that in ordlnary cases a pure bill of dis- 
covery can no longer be malntalned In the equity courts of the United States, 
because under section 724, Eev. St., It Is no longer generally needed. See 
Rlndskqpf v. Platto (C. C.) 29 Fed. 130; Preston v. Smith (C. O.) 26 Ped. 885, 
889; U. S. V. McLaughlln (0. C.) 24 Ped. 823, 825; Ex parte Boyd, 105 U. S. 
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647, 26 L. Ed. 1200; Paton v. Majors (C. O.) 46 Fed. 210. Prom thèse cases 
I deduce the doctrine that in a case In whlch dlscovery and relief are sought, 
but the only ground for équitable relief appears to be a dlscovery of évidence 
to be used in the enforcement of a purely légal demand, the jurisdiction can- 
not be sustained. To sustaln it would violate the doctrine laid down by 
Justice Fleld in Scott v. Neely, supra, and would permit, by indirection, the 
entertaining of a bill for dlscovery, although the trend of authority is that 
a pure bill for dlscovery cannot be maintained In the fédéral courts, because 
it is no longer uecessary. 

"For thèse reasons, I am of opinion that the demurrer should be sustained 
and the bill dismissed. It is accordingly adjudged, ordered, and decreed that 
the bill of the plaintiff be dismissed, and that the défendant recover its costs 
in thls behalf expended." 

The decree of the court below is affirmed. 



TERRY V, UNITED STATEa 
(Circuit Court of Appeals, Pourth Circuit. February S, 1903.) 

No. 451. 

1. IHDICTMENT— JOINDBR OP COUNTS— CoMPELI,ING ELECTION. 

The gênerai rule is that the prosecution will not be required to elect 
between the several counts of an indictment when they bave been in- 
serted in good faith for the purpose of meeting the évidence as it may 
transpire, and vï^here the offenses charged, although technically différent, 
are of the same gênerai nature and substantlally the same, arlsing out 
of the same transaction, and concernlng which the same testimony must 
be relied on for a conviction. 

2. Same— SuFFiciENCY— Dbsceii'Tion of Offense. 

An Indictment under Rev. St. § S279 [U. S. Comp. St. 1901, p. 2126], 
which charges that the accused "unlawfuUy and knowlngly did carry and 
deliver, to wit, raw material to a distillery" on which no sign was plaeed 
and kept as required by law, but which does not state that such distillery 
was one for the production of spirits, nor set forth the kind of raw ma- 
terial which was furnished, is Insufflcient, as not describing the offense 
with the partlcularlty required. 

In Errer to the District Court of the United States for the Eastern 
District of Virginia. 

This case Is hère upon a writ of error to the District Court of the United 
States for the Eastern District of Virginia. The plaintiff in error was tried 
upon an indictment containing six counts. The flrst count Is under section 
S258 of the Revised Statutes [U. S. Comp. St. 1901, p. 2112], and charges the 
plaintiff in error with settlng up and havlng In hls possession and control a 
stlU and distilling apparatus without having registered the same. The second 
count is under section 3281 [page 2127], charging that the plaintiff in error 
had unlawfully carrled on the business of a distiller without having given 
bond, etc. The third count Is under the same section, and charges that the 
plaintiff in error unlawfully engaged In and carrled on the business of a dis- 
tiller, with intent to defraud the United States of the tax on spirits distilled 
by him. The fourth count Is under section 3279 of the Revised Statutes [U. 
S. Comp. St. 1901, p. 2126], charging plaintiff in error with working in a dis- 
tillery upon which no sIgn was plaeed as the law requires, and the fifth 
count charges that the plaintiff In error unlawfuUy carried away a quantlty 
of distilled spirits from a distillery on which the required sIgn was not 
plaeed. The slxth count charges that the plaintiff in error unlawfully de- 
llvered raw material to a distillery on which the sign required by law was 



1 1. See Indictment and Information, vol. 27, Cent. Dlg. §§ 439, 443, 444, 447. 
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not placed. Throughont the Indlctment tue term "dlstniery" Is used wlthout 
further description, and wlthout statlng whether It was a dlstlllery for the 
production of distUIed spirlts from grain or from fruit or other material. The 
jury returned the followlng verdict: "We, the jury, flnd the prisoner, J. O. 
Terry, guilty as charged In the sixth count of the indlctment." Upon this 
verdict the court sentenced the plalntlff In errer to Imprisonment for the 
perlod of GO days. Before the trial began and the Introduction of testlmony 
was had, the pialntiff in error, who appeared in his own behalf, moved the 
court to require the district attorney to elect upon which count In the indict- 
ment he would go to trial. This motion was overruled by the court, and to 
this ruling the plalntlff In error excepted. Upon the return of the verdict the 
plaintlff in error moved the court to set aside the said verdict and grant him 
a new trial, because the same was eontrary to the law and the évidence. 
The motion was overruled by the court, to which the plaintiff in error ex- 
cepted. The assignments of error are: First. The court erred in overruling 
the motion of the plaintiff In error to require the United States to elect upon 
which count In the indlctment he should be tried. Second. The court erred 
in overruling the motion of the plalntlff In error to set aslde the verdict and 
grant him a new trial, upon the ground that the verdict was eontrary to the 
law and the évidence, and in entering up final judgment upon the said verdict 
agalnst him. The facts as dlsolosed by the witnesses for the government are 
substantially as foUows: That an lUlcit distillery of spirlts from grain had 
been operated, some tlme In the summer of 1900, on a farm called the "Der- 
ring Farm," near Clay ville. In Powhatan county, Va.; that the farm was the 
property of the plaintifC in error, and that one Paul, who was in hls employ- 
ment, did the worli; that the plaintiff in error was présent on one occasion 
when the distillery was In opération; that he and Paul left together, carry- 
Ing wlth them a keg of dlstlUed spirlts which had been produced in the dis- 
tillery. There was found at the place by a deputy collector, who went there 
after the opérations had ceased, the furnace where the still had been located, 
a worm and cooling tub, about 450 pounds of meal, a barrel of molasses, and 
three sacljs of malt. There was also some other évidence tending to prove 
that the dlstlllery was being operated on plaintiff In error's farm wlth his 
knowledge and consent, and that the meal and molasses found there by the 
deputy collector belonged to him. The plaintiff in error was himself a wlt- 
ness, and denled any knowledge of the dlstlllery, or that he had any Interest 
In it, or that he furnlshed the materlals, and there was some évidence to cor- 
roborate him. 

J. O. Terry, in pro. per. 
Edgar Allan, U. S. Dist. Atty, 

Before GOFF, Circuit Judge, and PURNELL and BOYD, Dis- 
trict Judges. 

BOYD, District Judge (after stating the facts). It is not neces- 
sary to discuss the question raised by the first exception — the refusai 
of the court to require the district attorney to elect — as we think 
that was a matter within the discrétion of the district judge. The 
gênerai rule is that an élection will not be compelled when the sev- 
eral counts of the indictment hâve been inserted in good faith for 
the purpose of meeting the évidence as it may transpire, the offenses 
charged, though technically différent, being of the same gênerai 
nature, substantially for the same offense, arising out of the same 
transaction, and concerning which the same testimony must be re- 
lied upon for conviction. Such is the case we are now considering. 

In the second exception and assignment we find an important ques- 
tion, one materially afifecting the rights of the plaintiff in error, and 
that is whether or not the allégations in the count upon which he 
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was convicted are sufficient in law to charge a criminal oflfense. It 
is true that the plaintiflf in error did not make a formai motion in ar- 
rest of judgment for this defect, but he requested the court to set 
aside the verdict because it was contrary to the law, and he also in- 
sisted that the court erred in entering up final judgment upon the 
said verdict. The plaintiiï in errer, who is a layman and not pre- 
sumed to be familiar with the technical forms of pleading, was evi- 
dently intending to ask the court to give him the benefit of such légal 
rights as he might be entitled to under the circumstances, and it is 
but fair to him to so construe his action. We think, therefore, that 
the court should hâve taken notice of the form of the indictment, 
and, if found to be defective, should hâve declined to pronounce 
judgment. It is our conclusion, therefore, that we ought to treat 
the plaintiflf in error's second exception and assignment as in sub- 
stance a motion in arrest of judgment after verdict, and, if it is found 
that matter intrinsic appears on the face of the record which would 
render the judgment, if given, erroneous or réversible, or if it would 
hâve been fatal to the indictment on gênerai demurrer, to give him 
the benefit of it. 

The count upon which the plaintiff in error was convicted reads as 
follows : 

"And the grand jurors aforesald, upon their oatbs aforesaid, do further 
présent that at the time and place, and wlthin the jurlsdiction aforesaid, the 
sald J. O. Terry unlawfuUy and knowlngly did carry and deliver, to wit, raw 
material to a distillery on which no sign bearing the words 'Eegistered Dls- 
tillery' was placed and kept as required by law, contrary to the statute in 
such cases made and provided, and against the peace and dignity of the 
United States." 

The law making it indictable to furnish raw material to distilleries 
is, as stated before, to be found in section 3279 of the Revised Stat-t 
ules [U. S. Comp. St. 1901, p. 2126]. In the beginning of that sec- 
tion we find the following: 

"Bvery person engaged In dlstilllng or rectifylng spirits and every Wholesale 
liquor dealer, shall place and Iceep conspicuously on the outside of the place 
of such business a sign exhibiting in plain and legible letters, not less than 
three inches in length, painted in oïl colors or gilded, and of a proper and 
proportionate width, the name or iirm of the distiller, rectifier or Wholesale 
dealer, with the words 'Eegistered Distillery,' 'Rectifier of Spirits' or 'Whole- 
sale Liquor Dealer,' as the case may be." 

And in the latter part of the said section it is provided as follows : 

"And every person • • • who knowingly carries and delivers any 
grain, molasses or other raw material to any distillery on which such sign 
is not placed and kept, shall forfeit ail horses, carts, drays, wagons or other 
Tehicles used in conveying such property aforesaid, and shall be fined not less 
than one hundred dollars nor more than one thousand dollars, or be Imprls- 
oned not less than one month nor more than six months." 

It will be observed that, in the outset, this section describes the 
business to be engaged in to be that of distiller, rectifier of spirits, 
or Wholesale dealer in liquor, and it is upon this business that the 
sign required by law is to be placed and displayed. This indictment 
does not charge that this was a distillery for the production of spirits, 
and does not distinguish the establishment from any other distillery. 
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There are other distilleries operated in this country besides those 
for the production of spirituous liquor. Neither does this indictment 
charge any particular kind of raw material as having been furnished 
to the distillery, but simply states that J. O. Terry "willfully and 
knowingly did carry and deliver, to wit, raw material to a distillery." 
In distilleries for the production of spirituous liquor various kinds 
of raw material are used, such as the meal from corn, rye, and bar- 
ley, and also molasses and malt. In fruit distilleries for the pro- 
duction of spirituous liquors the kinds of raw material used are prob- 
ably more numerous, for they include apples, peaches, many kinds of 
smaller fruits, and in some instances brandy is made from oranges 
and apricots, Is this indictment, therefpre, sufïîcient in law to charge 
a criminal offense ? In the Cruikshank Case, 92 U. S. 552, 23 L. Ed. 
588, the court says : 

"In criminal cases prosecuted under the laws of the United States, the 
accused has the constitutlonal rlght 'to be informed of the nature and cause 
of the accusation.' Amendment 6. In TJ. S. v. Mills, 7 Pet. 142, 8 L. Ed. 
636, this was so construed to mean that the Indictment must set forth the 
offense 'with clearness and ail necessary certalnty of apprislng the accused 
of the crime -with whlch he stands eharged,' and In U. S. v. CooU, 17 Wall. 
174, 21 11. Ed. 538, that 'every Ingrédient of which the offense Is composed 
must be accurately and clearly alleged.' It is an elementary principle of 
criminal pleading that where the définition of an offense, whether it be at 
common law or by statute, 'includes generlc terms, It Is not sufficient that 
the indictment shall charge the offense in the same generic terms as In the 
définition, bufit must state the species — It must descend to them particularly.' 
1 Arch. Or. Pr. & PI. 291. The object of the Indictment Is, first, to furnlsh 
the accused wIth such a description of the charge against him as wUl enable 
him to make hls défense and avail himself of conviction or acquittai for pro- 
tection against a future prosecution for the same cause; and, second, to In- 
form the court of the facts, so that It may décide -whether they are sufiiclent 
In law to support conviction if one should be had. For this facts are to be 
stated, not conclusions of law alone. A crime is made up of acts and inten- 
tions, and thèse must be set forth in the indictment wlth reasonable partlcu- 
larity of time, place, and clrcumstflnces." 

Without quoting other authorities in support of thèse principles 
as to the sufficiency of indictments, does the indictment hère comply 
with the requisites as set forth in his case? We think not. The in- 
dictment in the case from which the above is quoted charges certain 
persons with having banded and conspired to injure, oppress, and in- 
timidate citizens of the United States of African descent, therein 
named, and thereby to hinder and prevent such citizens in the free 
exercise and enjoyment of rights and privilèges granted and secured 
to them by the Constitution and laws of the United States, etc. The 
Suprême Court held that this indictment was not sufïîcient; that it 
should hâve eharged specifîcally the particular right or privilège which 
was intended to be interfered with. The term "raw material," such 
as is used in distilleries of spirituous liquors, as above shown, in- 
cludes material of various kinds, and it was due to the plaintifif in 
error that the indictment should set forth particularly the kind of raw 
material which was furnished, in order that the court might see 
whether or not it was such material as could be utilized in a distillery 
for the production of distilled spirits. Aside from this, how could 
the plaintiff in error go into trial unembarrassed, and with a fair 
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opportunity to défend himself, when he was not put upon notice as to 
the particular kind of material he was charged with furnishing, or 
the character of the distillery to which he carried it? How, upon 
the face of this record, if he were again indicted for the same of- 
fense, could he plead and avail himself of a former conviction ? 

We think that the judgment should hâve been arrested after ver- 
dict, and therefore we now direct that it be reversed. 



JACOBY et al. v. JOHNSON. 
(Circuit Court of Appeals, Third arcult Febniary 20, 1903.) 

No. 4. 

1. TnxAL— AcTioH FOR ToRT— Mkasube of Damages— Ebroseous Instruction- 

Cure BY RbMITTITUR. 

Where, In an action of tort, there Is error In the Instructions, which 
may hâve caused the jury to render an excessive verdict against défend- 
ant, the only mode in which the error can be rectified Is by granting a 
new trial; and ordering a new trial unless plaintifC remits a portion of 
the recovery — the amount being specified by the court, though there is 
nothing appearlng of record by which the damages are apportionable — 
which Is accordingly done, will not cure the error. 

2. FiXTDRKs— Propkbtt OF Trespasser— Rkmoval by Ownbb— Liability. 

In an action by the owner of signs, placed on another's land without 
the landowner's consent, for damages for their removal, the plaintiff tes- 
tified that the structures consisted of beavy posts, 16 feet long, sunk Into 
the ground about 5 or 6 feet, with double braces against the wind, and 
sleepers laid on the ground to Iseep the structures from slnking deeper; 
the signs being from 100 to 200 feet in length. He further testified that 
the structures were moved by sawing down close to the posts, in sections, 
and then moving each section, and splliing another pièce where the 
sawing was done, and naillng the sign up again. Held, that the signs 
were affixed to the realty, so as to become the property of the défendant 
landowner, relleving him from liability for damages occasioned the 
structures by their removal. 

In Error to the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

C. L. Cole, for plaintiffs in error. 

Martin V. Bergen, Jr., for défendant in error. 

Before ACHESON and DALLAS, Circuit Judges, and ARCH- 
BALD, District Judge. 

ACHESON, Circuit Judge. This was an action of tort. The 
plaintifif's déclaration charged the défendants with having eut down 
and destroyed "certain temporary structures used as signs," the prop- 
erty of the plaintiflf, erected and being on meadow lands back of At- 
lantic City. There was a verdict in favor of the plaintiflf for $3,500. 
The défendants moved for a new trial, and after argument the court 
made an order setting aside the verdict and granting a new trial. 
The ground for this order, as stated in the court's opinion, was the 
failure of the court sufficiently to instruct the jury as to the measure 
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of damages applicable to the case, in the différent views of the facts 
allo\yable under the évidence. The opinion concluded thus: 

"It does not appear, of course, upon what ground the jury arrived at their 
verdict^ but It is qulte possible that they may bave been misled by tbe 
deficiency of the charge In the respect stated, and hâve found a verdict for a 
much larger sum than a trué measure of damage would hâve justifled." 

At a later date, upon a rehearing, the court modified its previous 
order granting a new trial, and ordered that if the plaintiff should ac- 
cept a verdict of $i,8oo, instead of the verdict of $3,500, judgment 
for the lesser amount should be entered; otherwise the rule for a 
new trial should be made àbsolute. Thereupon the plaintiff filed a 
stipulation accepting a verdict for $1,800, and judgment for that 
amount was rendered. 

Upon an examination of the record, we agrée with the conclusion 
of the court below that its charge upon the question of the measure 
of damages was inadéquate, and hence misleading. Could the court 
rectify this error in the way hère pursued ? Undoubtedly, where the 
jury, after being properiy instructed by the court, return an excessive 
verdict, the court, in the exercise of its judicial discrétion, may make 
a conditional order granting a new trial unless the plaintiff remits the 
excess. In such case, however, it is the error of the jury that is cor- 
rected ; and, as the plaintiff voluntarily remits the excess, the de- 
fendant is not injured by a judgment for the reduced amount, and 
bas no just cause to complain. But where, in an action of tort, there 
is error in the instructions of the court, which may hâve caused the 
jury to render a verdict against the défendant for damages in an 
amount greater than is justifiable, the only mode in which the court 
can rectify its error is by granting a new trial. In such instance 
the court cannot substitute its own estimate of the damages the 
plaintiff ought to hâve recovered for the sum found by the jury. 
The défendant is entitled to hâve the damages assessed by a jury 
under proper instructions by the court. Of this right the défendant 
cannot be deprived without his own consent. This, it will be noted, 
was not a case in which the damages were apportionable by any- 
thing appearing of record. The verdict was a gênerai one, the jury 
finding a lump sum for the wrongs complained of in the several counts 
of the déclaration. We are of opinion that the assignment of error 
covering this branch of the case is well founded and must be sus- 
tained. 

As this case goes back for retrial, it is proper, and, indeed, neces- 
sary, that we notice some other matters brought before us by the 
bills of exception and assignments. 

The counsel for the défendant in error (the plaintiff below), in 
their brief, referring to the signs hère in question, say, "That the 
défendants were owners of land in the township, or even of the land 
whereon the goods were, is no answer to this suit, which is for dam- 
age to Personal property." And authorities are cited in the brief to 
show that while the owner of land may remove the goods of a tres- 
passer, or drive off the beasts of another trespassing on his land, 
he cannot destroy the goods, nor kill or wound the beasts, and, if 
he undertakes to remove the goods, he must do so with due care. 



JACOBT V. J0HN80». *89 

From the charge of the court we learn that the plaintiff tried his case 
upon the theory that his suit was for damage to personal property 
"which he owned, irrespective of any particular title to the land." 
The déclaration désignâtes the property as "temporary structures 
used as signs, the property of said plaintifï, erected and being on the 
said meadow lands." This, certainly, is not the most apt language 
in which to describe movable personal chattels. The plaintiiï's own 
testimony, however, discloses the character of thèse structures. Tes- 
tifying in his own behalf, he described them thus : 

"Well, they are heavy posts sunk down In the ground. If I had that sign, 
I could explain It. (Model handed wltness.) Thèse are heavy posts sunk 
down in the ground. The ground Is very soft, and we sharpen the ends of the 
posts. and push them down according to the height of the signs. That is, if 
the sign is low, we push our posts that mueh further in the ground; if it 
Is high, we lift It eut. Then thèse are double bracers to keep the wind from 
blowing it over. Thèse are stakes that we drive in the ground. Thèse you 
see Ifere are what we call 'sleepers.' They are very heavy posts laid on the 
ground to keep the sign from sinking any deeper in the ground with the wlnd. 
Thls, I thlnk, is a fair fac simile of the signs." 

He further stated that the signs were from loo feet to 200 feet 
in length, and that generally the posts were 16 feet long, and, on an 
average, were sunk in the ground about 5 or 6 feet. Being asked, 
"How do you move them?" he answered, "By sawing them down 
hère close to the posts in sections, and then put lever under hère, 
and raise each section out, and move it over, and then spike an- 
other pièce on to this where we saw it down, and nail our sign up 
again without injuring it." 

Upon the évidence, it is plain that thèse structures were annexed 
to the land. Now, it is a familiar principle that if a stranger, without 
the consent of the landowner, makes an érection on or aifixes chat- 
tels to the land, such érection or article annexed to the soil becomes 
the property of the landowner. Grest v. Jack, 3 Watts, 238, 27 Am. 
Dec. 353; 13 Amer. & Eng. Ency. of Law (2d Ed.) 619, 620, and 
cases cited in footnote. Under the proof, the structures hère in 
question, we think, came withîn the opération of this principle, if 
the plaintifï had no title to the land, and made the érections without 
any authority from the landowners. The défendants, by plea, set 
up their ownership of the land upon which the signs were erected, and 
they put in évidence deeds to show that the title to the land vested 
in them prior to the acts complained of by the plaintifï; and they 
examined a surveyor, who testifîed that he had run the lines on the 
ground, and that the défendants' title deeds include the land upon 
which the signs were erected and stood. There was no évidence that 
in erecting the signs the plaintifï acted by the license or with the 
consent of the défendants, or any person in privity with them. The 
défendants requested the court to charge as follows: 

"(2) If the défendants hâve shown that they hâve title to the land on 
which the signs were erected, the verdict must be In their favor." "(6) If 
the défendants had title. they had a rlght to remove the signs, and there can 
be no verdict for damages against them." 

The évidence fully warranted thèse requests, and we think that the 
instructions therein asked for should hâve been given without quali- 
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fication. Thèse requests were not specifically answered, and it seems 
to us that they were not substantially affirmed by the gênerai charge 
of the court. On the contrary, the charge made notice to the plaintiff 
to remove the signs a prerequisite to a lawful removal thereof by the 
défendants. The jury were instructed that if the défendants had 
failed to show title to the land, or had "failed to establish that the 
plaintifï was properly notified or requested to remove the signs," 
the acts complained of were a trespass for which the plaintifï was 
entitled to redress. This instruction, we think, was erroneous, for, 
if the title to the land was in the défendants, they had a légal right 
to eut down and remove the signs without any notice to the plaintifï. 
As already observed, there was no évidence that the défendants, or 
any one in privity with them, had consented to the érection of the 
signs. Furthermore, if the défendants were owners of the land, they 
were not bound to exercise any care in the removal of the signs. 
If they owned the land, they owned thèse structures, and might do 
therewith as they saw fit. We may add, however, that it does not ap- 
pear to us, from the évidence, that in removing the signs the défend- 
ants did anything more than was necessary. 

The judgment of the Circuit Court is reversed, and the cause re- 
manded, with direction to grant a new trial. 



OLOTJOBSTBR ELECTRIC 00. r. KANKAS. 

(Circuit Court of Appeals, First CSrcult January 22, 1903.) 

No. 459. 

1. Négligence— Action fob Injuht by Electric Wirb— Evidence of Condi- 
tion AFTBR Injury. 

In an action to recover for a Personal Injury to plaintiff caused by her 
hand comlng in contact with an electric wire malntaiiied by défendant, 
the insnlation of which was defectlve, it was shown that the wire was 
not brolîén from its supports by the strain put upon It at the tlme of the 
accident, and there was évidence which Justifled the Inference that it was 
not materlally stretched or changed in position. Held, that the testimony 
of a wltness as to the helght of the wire above the place on which 
piaintiff was walliing, flve or ten minutes after the injury, was compétent 
as tending to show its position at the tlme of the injury, and as bearing 
upon the question whether it was so placed as to unreasonably and negli- 
gently expose people to danger. 

In Error to Circuit Court of the United States for the District of 
Massachusetts. 

John Lowell and James A. Lowell, for plaintifï in error. 
William A. Pew, Jr., for défendant in error. 

ALDRICH, District Judge. In this case the plaintifï was injured 
by coming in contact with an electric wire, which was used to conduct 
a current of sufificient voltage to be dangerous. The wire entered a 
building over a roof or platform to which there was a door opening, 
and through which people sometimes passed. The wire was four or 
five feet above the platform, but its exact height was in controversy. 
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It is admitted that the insulation about the wire was badly détective, 
and that the wire had been suspended over this platform for some- 
thing like twelve years. The question of the necessity of inspection, 
and the question whether the défendant was lacking in due care in not 
discovering the defective condition, were questions of fact for the jury, 
and we think there was sufficient évidence to entitle the plaintiff te go 
to the jury. So much as to the plaintifif's first assignment of error. 

The remaining assignment relates to the admission of the state- 
ment of Preston O. Wass as to the situation of the wire five or ten 
minutes after the accident, who said it was within easy reach. The 
évidence of Wass did not relate to the condition of the wire, — in other 
words, to the question of improper insulatory covering which created 
the conditions that caused the injury, — but to the question of the situa- 
tion or height of the wire; and that was material upon the question 
whether or not it was so situated as to unreasonably and carelessly 
expose the plaintifif to danger. Whether it was so situated that a 
woman's hand would fall upon it when dropped from her head, as the 
plaintifï testified, or within easy reach, as testified by Mr. Wass, is 
perhaps not very décisive on the question whether it was so situated 
as to unreasonably expose people to danger. However that may be, 
we think the évidence was compétent. 

The wire in question, as shown by the exhibit, was a one-eighth 
inch copper wire of firm consistency. It is a matter of common under- 
standing that the strength of a vidre of such size and consistency is 
sufficient to withstand the strain to which this wire was subjected with- 
out stretching. There is no évidence that the wire broke from its 
fastenings at the ends of the 90-foot stretch. Indeed, it is admitted 
that it did not. We think the trial court might hâve reasonably in- 
ferred, therefore, that the strain to which the wire was subjected would 
not hâve materially or substantially changed the situation, and that the 
évidence, therefore, might not only hâve been admitted, but considered 
by the jury. We make no question as to the gênerai rule, which is 
well established, that, in order to make statements of the condition of 
the thing in question before or after the injury admissible as évidence, 
it must be shown to be in the same condition as it was at the time of 
the injury ; and this rule plainly enough results from the fact that the 
situation or condition at the particular moment is the décisive question. 
The rule, however, is subject to many qualifications. Though the 
thing is slightly changed, évidence of its condition before and after, 
under certain restrictions, may be given as tending to show the condi- 
tion at the exact time of the injury. It must not be remote, however, 
in respect to time, and the conditions must be substantially the same. 
In other words, if évidence is ofïered of the condition at a time before 
or after the accident, the circumstances must be such as tO' show that 
its then condition would hâve some bearing upon the question as to 
what the condition was at the time of the accident. Of course, if 
there was a substantial or radical change, it would not be compétent. 
If the change was immaterial, or slight in respect to displacement or 
the situation, it would still hâve some tendency to show its condition 
when it caused the injury. The presiding judge must necessarily 
Dass upon the question of remoteness, and the question of fact whether 
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the condition is the same, or substantially the same, as at the moment 
of the accident, or so near the condition as to hâve some tendency 
to show how it was then, The strain to which the wire was subjected 
may hâve made some slight change in the situation of the wire, but, 
under the circumstances described, not so substantial a change, in our 
opinion, as to render the évidence incompétent. 

The only dispute in argument upon the exception in question was 
whether the wire was something like four or something like five feet 
high ; and we think under the circumstances that the situation of the 
wire after the strain would be évidence for the jury, under proper 
explanations, upon the question of its condition at the time of the 
accident. Of course, to make évidence of a subséquent or prior condi- 
tion admissible, the situation must be such as to justify the inference 
that the then condition was substantially the same as at the time of the 
accident. It is not an unusual thing in trials for the judge, acting upon 
an inference, at one stage of the trial to admit évidence, and at a subsé- 
quent stage of the trial, upon a situation which shows the inference 
to be not well founded, to withdraw the évidence from the jury, with 
instructions not to consider it. Another way of dealing with such 
évidence, not unfamiliar, where the question whether the condi- 
tions are substantially the same, involves a serions conflict upon the 
évidence, is to leave the évidence with the jury provisionally, under 
instructions that it is not évidence, and should not be considered unless 
the jury find the condition to be substantially the same as at the time 
of the injury. 

In many cases it is impossible to show the exact condition at the 
exact time of the injury, as, for instance, where the person is killed. 
Under such circumstances, the question whether the condition at a 
subséquent time is the same is necessarily a matter of inference, and 
whether it is so nearly or so substantially the same as to hâve a ten- 
dency to show its condition at the time of the injury is also necessarily 
a matter of inference. A slight change or a slight displacement would 
not necessarily render the évidence incompétent, but the change would 
call for proper explanation by way of instructions to the jury. 

The cases are numerous to the effect that if there has been no 
change, or if the change is slight or not of a substantial or material 
character, the évidence is admissible. In this view, it becomes largely 
a matter of discrétion for the court to détermine what évidence shall 
be admitted; and, as said in a note to i Greenl. Ev. § I4t, "it largely dé- 
pends upon the thing, and the facts of each case must control, and 
précédents are of little value." In the case at bar the wire remained 
on its attachments. The thing was there in ail substantial respects 
the same as before the pressure was put upon it; and the question, 
as has been said, would not be whether there had been any slight 
change, but whether the fair inference would be that the change had 
been so substantial as to render the évidence not of conséquence upon 
the question of the condition at the précise moment of the injury. 

In this case the presiding judge, acting upon the idea that there 
might hâve been some displacement, withdrew the évidence, and twice 
cautioned the jury distinctly and emphatically not to consider the évi- 
dence of the witness in question. With thèse views, we think the at- 
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titude of the circuit court sufficiently favorable to the plaintiflF, and 
the exceptions are therefore overruled. 

The judg-ment of the circuit court is affirmed, with costs for the 
défendant in error. 



WULBERN et al. v. DRAKB. 
(Circuit Court of Appeals, Fourth Circuit. February 3, 1903.) 

No. 452. 

1. BaNKRUPTCT— InVOLUNTARY PnOCEBDINGS— Pbhiîohs Engagbd Chiefly ih 

Farming. 

An alleged bankrupt managed and controlled plantations containing 
over 1,100 acres, the greater part of whlch he owned, the tltle to the 
remainder being In his chUdren. Nearly ail of the land was cultlvated, 
a part by hired labor and the remainder by tenants. He resided ou 
the land, and devoted the principal part of his tlme to the carrylng on 
of Its cultlvatlon, upon whlch he relied as his principal source of in- 
come. He also malntained on the plantation where he resided a store 
or commlssary, for whlch he purchased goods, supplies, and fertilizers 
to the amount of about $20,000 a year, and sold the same, almost ex- 
clusively, to his employés and tenants. Held, that he was "engaged 
chlefly in farming or the tillage of the soil." wlthin the meaning of 
Bankr. Act, § 4b [D. S. Comp. St. 1901, p. 34231, and could not be ad- 
Judged an involuntary bankrupt. 

Appeal from the District Court of the United States for the Dis- 
trict of South Carohna, in Bankruptcy. 
For opinion below, see 114 Fed. 229. 

On the 31st of December, 1901, C. Wulbern & Co., Slmons-Bvans Manu- 
facturing Company, and Drake-Innes-Green Shoe Company filed a pétition 
against J. N. Drake, of the county of Marlborough, In the District of South 
Carolina, alleging that petltioners were credltors In excess of $500 of the 
said Drake, and that he owed debts in excess of $1,000. The petltioners 
further alleged that the sald Drake, wlthin four months next precedlng the 
date of the pétition, had committed an act of bankruptcy by a gênerai as- 
signment for the benefit of credltors. The said Drake filed his answer to 
the pétition as foUows: "And now the sald J. N. Drake appears, and dénies 
that he cornes wlthin the terms of the act of the Oongress of the United 
States relating to bankruptcy, and, on the contrary, allèges that he was, 
before and at the tlme of contractlng the debts in said pétition mentioned, 
and is now, engaged chiefly In farming and the tillage of the soil, and avers 
that he should not be declared bankrupt for any cause In sald pétition 
alleged, and thls he prays may be înquired of by the court." Upon the issue 
thus raised the testlmony was taken by the court, and It was ascertained 
that Drake owed Wulbern & Co. one note of $1,400, due November 1, 1901, 
and also an account for goods and mercbandise sold and delivered to him 
of $1,165.32; that he owed the Slmons-Evans Company an account for goods 
sold and delivered to him the sum of $205.87; and the Drake-Innes-Green 
8hoe Company an account for goods and mercbandise sold and delivered to 
him of $177.95. 

The facts, based on the testlmony In the record, are, in substance, that 
ail of thèse debts were contracted by Drake for dry goods, grocerles, and 
supplies for a store or commlssary, as some called it, kept In the usual form 

1 1. What persons are subject to bankruptcy law, see note to Mattoon 
Nat Bank v. First Nat. Bank, 42 C. C. A. 4. 
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of a country store, wMch he conducted on hls premises near hls home; that 
he sold goods from his sald store to hls tenants and employés, and In a 
few instances to outslde persons; that the store was kept open generally 
in the daytlme, and was in charge of Drake's nephew; that such patrons 
as applied were served; that the letterheads upon which orders were made 
for the goods bought for the store contained the words, "J. N. Drake, Mer- 
chant and Planter." It was further shown that Drake lived in the country 
about 10 miles from Bennettsville, In the county of Marlborough; that in 
the year 1901, at the tlme thé debts set forth in the pétition were contra cted, 
and up to and including the pétition In bankruptcy, he had under cultiva- 
tion one plantation containiag 350 acres, another place containlng 225 acres, 
and still another of 85 acres, the title to ail of whlch was in his name; that, 
besides this, he had in control a tract of 450 acres, the title to which was 
in his children's name; that the principal product of thèse plantations was 
cotton and corn, and that the larger part of the land described was in cul- 
tivation; that some of the lands were let to tenants by Drake for part of 
the crops produced, some of it to tenants for a stipulated rental, and the 
other was cnltlvated by Drake hlmself through employed laborers at fixed 
wages. Drake bought ail of the fertilizers for the lands, and provided sup- 
plies for the laboi-ers and tenants, thèse fertilizers and supplies being pro- 
cured by the laborers and tenants from the store or commissary heretofore 
described. Drake superintended ail of the farming opérations, as well tbose 
of the croppers and tenants as those conducted by himself, and attended 
personally to gathering the crops, to ginnlng the cotton and selling the 
crops. That on the several farms about 42 plows, wlth the necessary stock, 
were employed, one-third of which he operated wlth hired labor, and the 
remaindér were used by tenants and croppers. Drake furnished the stock 
generally, but in some instances he sold it to tenants, to be pald for when 
the crops were matured and sold. That Drake paid his hands ont of the 
store, and also let tenants and croppers hâve goods and supplies in their 
mutual dealings. That Drake, dld not solicit trade outside of those upon 
hls farms, although he sold goods to such persons as applied. That he 
bought for the store $15,000 or $20,000 worth of goods and supplies a year. 
That at the time of the assignment there were accounts due on the books 
of the store to about the amount of $5,000, ail of which was due by tenants 
and croppers except about $300. It was* also shown that on many of the 
plantations In that section it was the custom for the landowner to keep a 
store or commissary for the purpose of supplying those who worked upon 
Mb lands wlth fertilizers, groceries, and such articles of food and clothing 
as might be necessary, and that this business was a mère adjunct to the 
farming opérations. The testimony shows further that Drake, for sir or 
eight years previous to the flling of the pétition, had borrowed on an aver- 
age of $5,000 a year from the bank of Marlborough, the money being used 
In ald of his farming opérations, and glving as securlty therefor liens on 
hia crops, his horses and mules, and sometimes mortgages on his lands; 
that his principal Income was derived from his farming opérations, and 
that he relied on this as the source from whlch to obtain the means to 
maintain and support hlmself and family. It was also in évidence that 
Drake, at the time of the flling of the pétition, owed debts to a considérable 
amount besides those mentioned In it. It was admitted that Drake had 
executed, just before the flling of the pétition, a gênerai assignment of ail 
his property, in whlch he had secured ail of his debts, without préférence. 
The District Court held upon the évidence that Drake was a person engagea 
ehiefly in farming and the tillage of the soil, and therefore could not be 
adjudged a bankrupt in an involuntary proceedlng, and rendered a decree 
accordingly. From this decree the petltloners appealed to this court 

F. L. Willcox, for appellants. 
Knox Livingston, for appellee. 

Before GOFF, Circuit Judge, and PURNELL, and BOYD, Dis- 
trict Judges. 
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BOYD, District Judge (after stating the facts as above). The law 
under which the question presented in this case arises will be found 
in Bankr. Act, § 4b [U. S. Comp. St. 1901, p. 3433] : 

"Any natural person, except a wage-earner or a person engaged chiefly 
In farming or the tillage of the soil, any unincorporated company. and any 
corporation engaged prlncipally in manufacturing, trading, printing, pub- 
lishing, or mercantile pursuits, owing debts to the amount o£ one thousand 
dollars or over, may be adjudged an involuntary bankrupt upon default 
or an impartial trial, and shall be subject to the provisions and entitled to 
the beneflts of this act. Private banliers, but not national banlss or banks 
incorporated under state or territorial laws, may be adjudged involuntary 
bankrupts." 

We think the District Judge amply justified, upon the testimony, 
in finding as a fact that Drake was chiefly engaged in farming. The 
counsel for the petitioners made the point and contended that much 
of the lands described were not cultivated by Drake personally ; that 
his relation to this was only that of landlord, and his tenants were the 
farmers; and that as to the other lands, the principal part of the 
manual labor being performed by hirelings and not by Drake himself, 
he could not be regarded as a farmer. We cannot agrée with this 
view as to the meaning of the term, "farmer, or one engaged in the 
tillage of the soil," as the same should be construed in compliance 
with the spirit and language of the statute; but, on the other hand, 
we coincide with the conclusion of the District Judge when he dé- 
clares, "within the purview of this statute it is understood to mean 
the business of cultivating land or employing it for purposes of hus- 
bandry." 

The statute does not apply to such persons only as are engaged 
solely in farming or tillage of the soil, but exempts f rom the provi- 
sions relating to involuntary bankruptcy ail persons who are chiefly 
so engaged. It does not matter, therefore, if the person may hâve 
other business or other interests, if his principal occupation is that 
of an agriculturalist, if that is the business to which he dévotes more 
largely his time and attention, which he relies upon as a source of 
income for the support of himself and family, or for the accumula- 
tion of wealth, although, as before suggested, he may hâve other 
interests or other investments, yet the conclusion must be that his 
chief business is that of farming or tillage of the soil. The présence 
of an establishment like the one maintained by Drake on his premises 
as a store or commissary was of great convenience, to both the land- 
owner and his tenants, croppers, and employés, for it afïorded a 
place from which they could readily obtain necessary supplies. It 
saved them from the loss of time necessary to go to distant places 
to make their purchases, and it also provided them an opportunity to 
procure necessities without using ready cash. It was therefore a 
benefît to both Drake and those employed in cultivating his lands 
to hâve his store or commissary where it was. When, upon the 
testimony, it was found as a fact that Drake was engaged chiefly in 
farming, which view is fully sustained by the testimony, it was the 
duty of the court, under the law, to dismiss the pétition. 

The décision of the District Judge is afïirmed. 
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PENDEK V. BEOWN et al. 
(Circuit Court of Appeals, Fourth Circuit Febrnary 8, 1903.) 

No. 453. 

L JURISDIOTION OF ClBCDIT COUKT OP APPBALS— WrIT OF ErROR— FaILURE TO 

Phosbqutb. 

A Circuit Court o( Appeals does net acqulre jurlsdlctlon of a cause by 
writ o.t errer unless such wrlt, together wlth the record, Is returned to 
the next, ensulng term of the court to which It Is made returnable, or 
sufflcient cause Is then shown why it Is not so returned. 

In Error to the Circuit Court of the United States for the Eastern 
District of Virginia. 
On motion to dismiss writ of error. 

Alan G. Burrow and Harry K. Walcott, for plaintiff in error. 
William H. White and T. S. Garnett, for défendants in error. 

Before GOFF, Circuit Judge, and PURNELL and BOYD, Dis- 
trict Judges. 

GOFF> Circuit Judge. This writ of error is to a judgment ren- 
dered by the Circuit Court of the United States for the Eastern Dis- 
trict of Virginia in an action of assumpsit brought by the plaintiff 
in error against the défendants in error. The case was tried to a 
jury, which, under the direction of the court, returned a verdict in 
favor of the défendants below. On such verdict judgment was duly 
entered, and to the same this writ of error was sued out. The judg- 
ment was rendered on the,2ist day of March, 1901, and the writ of 
error was allowed on the I7th day of September of that year. On 
the ist day of May, 1902, the transcript of the record was filed in this 
court. On the 9th day of October, 1902, the défendants in error 
filed a motion to dismiss this writ of error, and it is the matters re- 
lating to that motion which hâve been argued and submitted for our 
considération. 

The fîrst term of this court next ensuing after the writ of error was 
allowed commenced on the first Tuesday in November, 1901. That 
was the term of this court to which said writ of error was return- 
able. Since that term, and previous to the filing of the record in 
this court, another regular term, commencing on the first Tuesday of 
February, 1902, was dUly convened, held, and adjoumed. We hâve 
no jurisdiction of this writ of error unless it has been brought be- 
fore us by virtue of the provisions of some act of Congress, or of 
the rules inade in accordance therewith. This writ of error, to- 
gether with a copy of the record of the case to which it related, 
should hâve been returned to the next term of this court held after 
it was issued, or some sufficient cause should then hâve been given 
for not having so proceeded ; otherwise it became void, and the party 
suing it out, if he then still desiréd to invoke the appellate jurisdic- 

ITl. Jurisdiction of Circuit Court of Appeals, see notes to Lau Ow Bew v. 
United States, 1 C. C. A. 6; United States Freehold Land & Emigration Oo. 
f. Gallegos, 32 0. C. A. 475. 
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Lon of this court, could only hâve donc so by resorting to a new writ 
of error. The plaintiflf in error failed to duly prosecute his writ, and 
for that reason it became of no avail. Castro v. United States, 3 
Wall. 46, 18 L. Ed. 163 ; Grigsby v. Purcell, 99 U. S. 505, 25 L. 
Ed. 354; Crédit Company v. Arkansas Central Ry. Co., 128 U. S. 
258, 9 Sup. Ct. 107, 32 L. Ed. 448; Caillot v. Deetken, 113 U. S. 
215, 5 Sup. Ct. 432, 28 L. Ed. 983; Evans v. State Bank, 134 U. S. 
330, 10 Sup. Ct. 493, 33 L. Ed. 917. It appears that a citation was 
issued under date of February 21, 1902, but that was subséquent to 
the adjournment of the second regular term of this court held after 
the granting of the writ of error, and consequently such citation was 
inoperative. A citation is one of the necessary éléments of a writ 
of error taken, as this was, subséquent to the term during which 
the judgment was rendered ; but if it be not issued and served before 
the end of the next ensuing term of the appellate court, it, as well 
as the writ of error, becomes inefifective. Jacobs v. George, 150 U. S. 
415, 14 Sup. Ct. 159, 37 L. Ed. 1127; Hewitt v. Filbert, 116 U. S. 
142, 6 Sup. Ct. 319, 29 L. Ed. 581. We conclude that this court has 
not acquired jurisdiction of the writ of error referred to, and there- 
fore the motion to strike the same from our docket is granted. 
Dismissed. 



WILLIAMS BROS. v. SAVAGE. 

(Circuit Court of Appeals, Fourth Circuit. February 10, 1003.) 

No. 442. 

1 Bankrdptct — DrscHARGE — Appbal — Time of Taktng — Supficienct of 
Record. 

Bankr. Aet 1898, 5 25 [U. S. Comp. St. 1901, p. S432], requires an appeal 
from a decree granting a dlscharge to be taken wlthin 10 days. Circuit 
Court of Appeals Rule 14, subd. 3 (31 O. C. A. Uv, 90 Fed. liv), provides 
that no case will be heard untll a complète record, contalnlng in Itself 
ail the papers, exhlbits, dépositions, and other proceedings which are 
necessary to the hearlng In that court, bas been filed. The record on an 
appeal from a bankrupt's discharge was certified to by the clerk as a 
true transcrlpt of a part of the record, proceedings, and judgment, as or- 
dered by appellant's counsel. The record showed the order of discharge 
dated July 15, 1901, and pétition for an appeal, accompanled by an as- 
signment of error, wlthout anything to show when It was presented, or 
when the order granting its prayer was made or flled, or whether It was 
flled at ail. There was a citation, dated January 25, 1902, returnable 
February 20, 1902, and extended by order to March 15, 1902. No appeal 
bond appeared to bave been flled. It appeared In the discussion at bar 
that the discharge was granted upon oral testlmony. Held, that the ap- 
peal must be dismissed, It not appearlng that It had been flled In tlme 
In the District Court, nor that the transcrlpt had been flled at the term 
next succeedlng the taking of the appeal, nor that the court was In pos- 
session of-the testlmony, so as to enable It to revlew the case on its merlts. 

Appeal from the District Court of the United States for the Eastem 
District of Virginia, at Norfolk. 

James E. Heath, Jr., for appellant. 
John A. Lamb, for appellee. 
120 F.— 32 
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Before GOFF and SIMONTON, Circuit Judges, and McDOW- 
ELIy, District Judge. 

SIMONTON, Circuit Judge. This case comas up on appeal from 
the District Court of the United States for tlie Eastern District of 
Virginia, at Norfolk. At the call of the case the appellee moved to 
dismiss the appeal on the foUowing grounds, viz. : 

"(1) Because the appeal was not taken \Tlthln ten days after the decree 
was entered granting the dlscbarge, as requlred by section 25 of the bankrupt 
act [TJ. S. Comp. St 1901, p. 3432]. Ftom thls record It appears that the dis- 
charge was granted on the 15th day of Jijly, ISJOl. The citation is dated 25th 
January, 1902, and was renewed 20th of February, 1902, and was finally made 
returnable on the 15th day of March, 1902. (2) Whllst the discharge was 
granted on the 15th day of July, 1901, the record was not flied with the derk 
of this court untU the 15th day of March, 1902. Thus two terms of thls court 
were allowed to pass without prosecuting the appeal. (3) The record does 
not show that the appeal bond requlred by the district judge has been given. 
(4) Because >lt does not appear from the record that appellant has any clalm 
against the estate of the bankrupt; It being his duty. If he hâve a provable 
claim, to prove it In manner and form prescrlbed by the bankrupt act. (5) 
Because the record is so Incomplète, Indeflnite, and uncertain that thls court 
cannot pass Upon it" 

The record, on its face, shows that ît is not complète, the clerk 
certifying that it is a true transcript of the part of the record and 
proceedings and judgment of the said court in this cause as prdered 
by counsel for the appellent. Rule 14, subd. 3, of the original rules 
of the Circuit Court of Appeals (31 C. C. A. liv, 90 Fed. liv), of force 
in this ciircuit, provides: "No case will be heard until a complète 
record, containing in itself, and .not by référence, ail the papers, ex- 
hibits, dépositions, and other proceedings, which are necessary to 
the hearing in this court, hâve been filed." In Union Pacific Company 
V. Stewart, 95 U. S. 284, 24 L,. Ed. 431, it is madç the duty of ap- 
pellant to see that the record is properly presented to the appellate 
court. Examining the record in this case, made up, as the clerk cer- 
tifies, under the instructions of appellant 's counsel, we cannot find 
any ànswer to the objections made by the appellee. It is impossible 
to tell from this record whether any of the steps to perfect the ap- 
peal were taken in proper time; nor, îndeed, when thgy were taken. 
There is no évidence whatever, from the record, when any of thèse 
papers Were filed. The record shows that the order of discharg'e of 
the bankrupt which the appellaht seeks to reverse was dated the isth 
day of July, 1901. Then in the record appears a pétition for an ap- 
peal accompanied by an assignment of errors. There is nothing to 
show when it was presented, not Whén the order grartting its prayer 
was granted or filed, nor whether they were filed at ail. Then we 
find a citation dated 2Sth of January, 1902, returnable to the 20th day 
of February, 1902, extended by order to the iSth day of March, 1902. 
AU of thèse last dates were more than six months from the date of 
the final discharge. When the transcript is not filed at the terra 
hext slucceeding the taking of the appeal, the appeal will be dis- 
missed. Mesa v. U. S., 2 Black, 721, 17 L. Ed. 350. There is noth- 
ing in the record which can inform the court when this appeal was 
taken. There were explanations made by appellant's counsel at the 
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bar relating to this matter. But thèse verbal statements are not part 
of the record, and cannot be treated as of the record. It is true that 
the citation was issued by the district judge on the 25th of January, 
1902, and that we may présume that he did his duty, and so that a 
bond was filed. But on tlie 25th day of January, 1902, the time for 
taking an appeal had passed. This fact alone would not eut oflf the 
right of an appeal, if the pétition for leave to appeal and its allow- 
ance were duly filed. Evans v. The State Bank, 134 U. S. 333, 10 
Sup. Ct. 493, 33 L. Ed. 917. Of this we know nothing from the rec- 
ord. "An appeal," say the court in Crédit Company v. Arkansas 
Central Railway Co., 128 U. S. 261, 9 Sup. Ct. 108, 32 L. Ed. 448, 
"cannot be said to be taken, any more than a writ of error can be 
said to be brought, until it is in some way presented to the court 
which made the decree appealed from, thereby putting an end to its 
jurisdiction over the cause, and making it its duty to send it to the 
appellate court. This is done by filing the papers with the pétition 
and allowance of the appeal, if there be such a pétition and allow- 
ance, and the appeal bond and citation." In Brandies v. Cochrane, 
105 U. S. 262, 26 L. Ed. 989, in the absence of a pétition and allow- 
ance, the filing of the appeal bond, duly approved by a justice of 
the Suprême Court, was held sufficient évidence of the allowance 
of the appeal, and was a compliance with the law requiring the ap- 
peal to be filed in the clerk's ofifice. We cannot tell from this record 
whether such bond was filed, or when it was filed, and, if filed, 
whether it was in the time in which an appeal must be perfected. In 
Crédit Co. v. Arkansas Central Railway Co., supra, it is held that 
no writ of error is brought, in the légal meaning of the term, until it 
is filed in the court which entered judgment, and the same rule is 
declared applicable to appeals. The bankrupt law requires an ap- 
peal from an order like this to be taken within 10 days. So this 
appeal cannot be said to hâve been brought in the légal meaning of 
the term, unless it was filed in the court which rendered the judg- 
ment, and we hâve no évidence whatever that the appeal was filed 
in the clerk's office within that time. See Wood v. Bailey, 21 Wall. 
640, 22 L. Ed. 689. 

It appeared in the discussion at the bar that the district judge 
granted the discharge of the bankrupt upon testimony taken before 
him ore tenus. No mention whatever of this testimony appears in 
the record. His conclusion on this point is a matter which the ap- 
pellant seeks to review. We could not corne to any satisfactory 
décision unless we were acquainted with ail the facts upon which 
his conclusion was based. So, even if we pass by this motion to dis- 
miss, and if we hear the case on its merits, we could not décide it. 

We désire to emphasize to the bar the necessity for sending to this 
court complète and proper records. The whole case on appeal must 
come up, and the entire record must be printed, unless the parties on 
both sides consent to omit matter deemed unnecessary. Clerks of 
courts must see to it that they place in the record not only the con- 
tents of papers, but the dates showing when such papers were filed. 
When the counsel for appellant, whose duty it is to see that the rec- 
ord is complète, permits the clerk to send up a transcript in the im- 
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perfect and unsatisfactory condition in whîch the record in question 
is presented, they may rest assured that this court will direct the dis- 
missal of their appeal. In this connection we call attention to the 
case of Pender v. Alexander Brown et al. (decided at this term) 120 
Fed. 496. 

It is ordered that this appeal be disniissed. 



CONYNGHAM v. BALDWIN. 
(Circuit Court of Appeals, Second Circuit. January 8, 1903.) 

No. 44. 

J. RELEASB of PlEDGE— CoNTRACT OP ThIRD PeRSON— LiABILTTT — CONDITIONAL 

Charactbr — Happening dp Condition. 

In considération of the surrender of hls brother's note for $6,420 and 
corporate stock plédged to secure it, défendant promised to pay plaintifC 
$3,000 in cash, and, In the event that elther the note or the stock sbould 
prove of "sufficient value to pay the balance of the note, or àny part of 
It, he would pay accordlngly." Held, that an ofCer by plaintlff to take 
back the stock in satisfaction of defendant's promise, \vhich défendant 
refused, was not équivalent to a détermination of the market value of 
the stock, so as to render défendant absolutely liable for the^ balance of 
the note; it belng at most a controvertible admission that he considered 
the stock of more value, and worth more to him, than a release of hls 
Ilabillty. 

In Errer to the Circuit Court of the United States for the South- 
ern District of New York. 

Geo. W. Pinney, Jr., for plaintiff in error. 
Edmund h. Mooney, for défendant in error. 

Before WALLAGE, TOWNSENt», and COXE, Circuit Judges. 

WALLACE, Circuit Judge. The plaintiff in error was the de- 
fendant in the court below, and brings this writ of error to review' a 
judgment for the plaintifif upon a verdict directed by the court. 

The action was brought to recover upon a promise of the défend- 
ant made upon the delivery to him of his brother's note for $6,420 
and a certificate for 246 shares of the stock of the Jefferson Iron 
Company, which plaintiff held as collatéral security for the payment 
of the note. . In considération of the surrender of the note and scrip 
by the plaintiff, the défendant promised to pay her $3,000 cash, and 
that, in the event that either the note or the stock should prove of 
"sufficient value to pay the balance of the note, or any part of it, 
he would pay accordingly." Défendant paid the $3,000. The contro- 
versy on the trial was whether he had become liable to pay plaintiff 
the balance, or any part of it. 

The only évidence introduced on the trial tending to show that 
the stock or note ever became of any value was that the plaintiff 
had, subsequently to the delivery of them to the défendant, received 
an offer from one Elliott to pay her $3,000 for the stock if she could 

IT 1. Rights and Ilabilitîes of pledgees of corporate stock, see note to Fratei 
V. Old Nat. Bank, 42 C. C. A. 135. 
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get the défendant to turn it over to her; that she communicated 
this offer to the défendant, and défendant promised that, if she could 
make the sale, he would try to carry out any instructions given by 
her; that subsequently ElHott renewed his oflfer, and plaintifï com- 
municated it to the défendant, and the latter then insisted upon being 
paid the $3,000 before transferring the stock; and that subsequently 
she made him a proposition, which was, in substance, that if he would 
send her the certificate, "so that she could hâve the stock transferred 
on the books of the company," she would accept it in satisfaction of his 
promise, which proposition was declined by the défendant. 

In belaalf of the défendant, EUiott testified that he had never made 
any ofïer to purchase the stock of the plaintifï. The défendant also 
introduced testimony to show that it had never been of any appré- 
ciable value. 

The trial judge took the case from the jury, and directed a verdict 
for $3,420 and interest, and to this ruling the défendant duly ex- 
cepted. The assignments of error challenge the correctness of the 
ruling. 

The trial judge, in directing a verdict, proceeded upon the theory 
that the plaintifif's proposition to the défendant to take the stock 
and discharge him from further liability upon his promise was équiva- 
lent to an ofïer by her to pay the défendant $3,420, the balance of the 
note, and the défendant, by refusing that oflfer, precluded himself 
from asserting that the stock was not of that value. 

We think this ruling was erroneous. The offer and refusai was 
évidence against the défendant in the nature of an admission that he 
considered the stock to be of some value, and worth more to him 
than a release of his liability upon his promise. Except as such an 
admission the évidence was incompétent. Even if he had admitted 
in terms that the stock was of the value of $3,420, that admission 
would not hâve concluded him from subsequently disproving its 
truth. By the ruling of the court he was held liable as if his promise 
had been an undertaking to pay the plaintifï such a sum, not ex- 
ceeding the balance due on the note, as she might choose to oflfer 
him for the stock. That was not the undertaking, either in terms or 
spirit. Such a promise would hâve put it in her power to exact of 
him immediately, if she desired, the whole balance due upon the note, 
or any part of it which she might choose. It would hâve given 
her the right to fix the value of the stock arbitrarily. Neither of the 
parties contemplated such an obligation. The promise was that he 
should pay her the value of the stock, if it should prove to be of any 
value; not a value fixed by her own estimate, or by his, but its fair 
and reasonable value. The measure of his liability upon this promise 
was the intrinsic or market value of the stock. By the ruling not 
only was his liability measured by a différent standard, but he was 
held liable as though the plaintifï had made him a cash oflfer of $3,420 
for the stock, which he refused. If the oflfer and refusai tended to 
prove that the parties considered the stock as équivalent in value 
to the release of the defendant's liability, it did not hâve the slight- 
est tendency to prove that they considered his liability to be $3,420. 

Without intending to décide whether, upon the case made, there 
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was sufficient évidence to authorize the jury to find that the défend- 
ant was liable in any sum whatever, the judgment must be reversed 
for the reasons indicated. Ordered accordingly. 



BLOOMFIELB v. ROT. 

(Carcult Court of Appeals, Fifth Circuit February 10, 1903.) 

No. 1,172. 

1. CONTRACT OP ReCBIVER — CONSTRUCTION. 

Intervener made a contract wlth the recelver In a suit by whlcli, In 
consldetatlon of certain advances, the recelver agreed that under no clr- 
cumstanees would he enforce any clalm for hls commissions as recelver 
"to the détriment of ' the clalm of the Intervener. Held, that such con- 
tract did not entltle the Intértener to the allowanee of hls clalm agalnst 
commissions allowed the recelver from funds which -would otherwise 
hâve been applied In payment çf clalms havlng precedence over that of 
the intervener. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Hewes T. Gurley, for appellant. 
Frank L. Richardson, for appellee. 

Before McCORMICK and SHELBY, Circuit Judges, and NEW- 
MAN, District Judge. 

McCORMICK, Circuit Judge. This is an appeal from the decree 
of the Circuit Court dismissing a bill of intervention filed by the 
appellant in the equity suit of Ackroyd against Taylor, in which 
equity proceeding the appellee was recelver. The bill of interven- 
tion claimed the sum of $8oo as against the appellee. In the progress 
of the equity proceeding the appellant had certain dealings with the 
appellee as recelver, by which he contracted to make certain advances 
not necessary to be recited or considered hère, further than as shown 
by the clause which is the basis of this claim, viz. : 

"That Roy does hereby agrée and blnd hlmself that under no clrcumstances 
wlU he enforce any clalm for hls commissions as recelver to the détriment 
of the clalm of the sald Bloomfleld for the relmbursement of hls sald ad- 
vances, which shall prime that of the recelver for hls commissions as such 
up to the amount of one thousand dollars." 

The matter embraced in the bill of intervention was referred to a 
master, and from his report thereon it appears that in the settle- 
ment of the equity proceeding the recelver, Roy, was allowed $i,8oo 
for his commissions. It also appears that the sum to be distributed 
was not sufficient to pay the claims, other than the receiver's com- 
missions, which, beyond dispute, and by the admission of the appel- 
lant, held a higher rank than his claim; that the amount allowed 
to the receiver, and decreed to be paid to him, came wholly out of 
funds which would otherwise hâve been distributed to the claims 
of higher rank than that of the appellant ; that therefore, in accept- 
ing the commissions allowed him, the appellee had not enforced, and 



BLOOMFIELD V. EOT. 503 

would not enforce, any claim for his commissions as receiver to the 
détriment of the daim of Bloomfield. The master reports, in sub- 
stance, that if the paragraph relied on is to be considered a contract 
whereby the receiver, for considération, agreed to pay or give an 
uncertain smn of money which the court might award to him for 
services as receiver, he (the master) vi^ould hesitate to recognize such 
contract as valid in law, and, after stating certain other grounds of 
doubt as to the propriety of such a contract, asks, "Is it not contra 
bonos mores?" And without further considération as to the right 
of the receiver to make a valid contract, as stated in the bill of inter- 
vener, the master passes to the merits of the case, and, after a full 
review of the facts of the case and the contentions of the parties, pro- 
ceeds : 

"It will be seen, therefore, that whatever was allowed by the court for the 
receiver -was so much taken away from thèse two claims, to wlt, the holder 
of receiver's certificates and Ackroyd; and, had the receiver been allowed no 
sum whatever. Bloomfleld would not hâve fared better than he did. * • • 
Eoy did not enforce any clalm for his commissions as receiver to the détri- 
ment of the claim of the said Bloomfield for the reimbursement of the said 
advanees. What Roy did receive was so much deducted from the holders 
of receiver's certificates and the Ackroyd pledge." 

It is not contested that the receiver's certificates and the Ackroyd 
pledge referred Ixi in the master's report had rank of the appellant's 

claim. The master proceeds: 

"It is évident, therefore, a court of equlty, from any standpoint, could not 
be Justified in permitting Mr. Bloomfleld to benefit to the estent of $800 at 
the expense of the holders of receiver's certificates and the Ackroyd pledge, 
in the face of the decree of the Carcult Court, which found that the clalm of 
Bloomfield for $1,500 was subordinate to said certificates and Ackroyd's 
pledge, which must be paid by priority and préférence over ail other claims. 
In deducting the funds from the receiver's certificates and Ackroyd's pledge 
to pay the costs of court, Roy cannot be considered as in any way to hâve 
violated his covenant, for It cannot be said that Roy endeavored to enforce 
his claim for his commissions as receiver to the détriment of the clalm of 
Bloomfield. Wherefore I flnd that the bill filed on behalf of W. B. Bloomfleld, 
intervener in this cause, should be dlsmissed, at bis costs, and bis claim re- 
jected." 

The appellant's exceptions to the report of the master were over- 
ruled. The report was approved, and the bill of intervener was dis- 
misscd. 

We do not deem it necessary to indulge in any spéculative consid- 
ération of the various questions raised in the elaborate and learned 
briefs of the respective counsel in this case. A careful examination of 
the same and of the record has not discovered to us any adéquate 
ground for reversing the action of the Circuit Court, and its decree 
is therefore affirmed. 
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MELTON et al. v. ONITED STATES. 

(CHrcult Court of Appeals, Flfth Circuit February 17, 1903.) 

No. »45. 

1. CRiMiNAii Law— Mails— Fhaudui.ent Use— Instructions— Bubdbn of Proof. 
In a prosecutlon for fraudulent use of the mails, an Instruction that 
if the letter addressed to C. & Co. was found by G. on bis desk, on or 
about the day of its date, In the place In which it was the custom of 
the clerks of the company to place letters that had corne by mail for 
C.'s considération, and the letter was written by défendant on the day 
of Its date, and related to a scheme to def raud, charged in the Indictment, 
which had been formed by one of the défendants, the jury would be 
authorlzed to assume that the letter was placed or caused to be placed 
in the post office by défendants, or one of them, "unless there be other 
clrcumstances or évidence which removes such presumption," was er- 
roneous, as placlng on the défendant the burden of rebuttlng the Infer- 
ences arlsing from the évidence of guilt 

In Error to the District Court of the United States for the North- 
er a District of Alabama. 

A. E. Goodhue, for plaintifïs in error. 

Wm. Vaughan and Thomas R. Roulhac, U. S. Atty. 

Before PARDEE and SHELBY, Circuit Judges, and MEEK, Dis- 
trict Judge. 

SHELBY, Circuit Judge. The défendants below were indicted and 
convictpd for fraudulently using the United States mail, in violation of 
Rev. St. I 5480, as amended by the act of March 2, 1889 (25 Stat. 
873 [U. S. Comp. St. 1901, p. 3696]). There are 19 assignments of 
error. Several of them relate to the demurrers to the indictment, 
which we think were properly overruled. Other assignments relate 
to rulings on the rejection or admission of évidence, and the same 
questions may not arise on the second trial. 

We shall proceed to consider an assignment of error based on 
the trial court's instructions to the jury. A material charge in the 
indictment was that the défendants, for the purposes alleged in the 
indictment, placed or caused to be placed certain described letters 
in the post office at Gadsden, Ala., addressed to Louis V. Clark & 
Co., at Birmingham, Ala. Louis V. Clark testified that he received 
the letters in question at Birmingham. "I found it," he said (refer- 
ring to one of the letters), "on my desk, where it was the custom 
of the clerks in my office to place letters that had corne by mail." 
The court, as a part of the gênerai charge, instructed the jury: 

"As to whether or not the letters, or àny of them, set out In the indictment, 
were mailed at Gadsden by the défendants, or some one of them, I charge the 
Jury as follows: If the Jury find from the évidence that the letter addressed 
to Ix)uis V. Clark & Co. was found by Louis V. Clark on his desk, on or about 
the day of its date, in the place where it was the custom of the clerks In sald 
Clark's office to place letters that had corne by mail, for his considération, and 
said letter was written at Gadsden, Ala., by one of the défendants, on the day 
of the date thereof, and related to the scheme to defraud set forth In the In- 

11. Nonmailable matter — ^Frauds and counterfeitlng, see note to Timmons 
r. United States, 30 O. C. A. 86. 
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dictment which had been formed by défendants, then the jury, on such flnding, 
may be authorized to présume that the said letter was placed or caused to be 
placed in the post office of the TJnited States at Gadsden, Ala., by défendants, 
or one of them, uniess there be other circumstances or évidence which re- 
moves such presumption." 

The principle that there is a presumption of innocence of the ac- 
cused — -a presumption that enters into the trial of every criminal 
case — is elementary, and lies at the foundation of the administra- 
tion of the criminal law. The charge, it seems to us, tends to some 
extent to deprive the défendants of that presumption. The jury are 
told that, if they fînd certain facts proved, they may présume that 
the défendants did a certain act necessary to their conviction. If it 
be conceded that so far there was no error — a question we need not 
décide — we must deal with the last two Unes of the charge: "uniess 
there be other circumstances or évidence which removes this pre- 
sumption." The important inquiry was whether or no the défend- 
ants posted the letters at Gadsden. From proof of certain facts the 
court said the jury were authorized to fînd that they did so post them, 
uniess there was other évidence favorable to the défendants which 
"removes such presumption." This is, in efïect, to instruct the jury 
that the proof of certain facts showed défendants guilty of the act in 
question, and shifted the burden of proof to the défendants to re- 
move the presumption. 

In McKnight v. United States (C. C. A.) 115 Fed. 972, the trial 
court, having correctly instructed the jury as to inferences that could 
be drawn from the évidence against the défendant, was held to hâve 
erred in adding that the burden was thrown on the défendant to 
rebut such inferences. The jury should not be so instructed, be- 
cause the presumption of the defendant's innocence may be sufiicient 
te prevent the jury's drawing an inference, although they are au- 
thorized or permitted to draw it. The burden of proof is not shifted. 
It is on the government to prove the guilt of the défendant beyond 
a reasonable doubt. 

In Coffin V. United States, 156 U. S. 432, 15 Sup. Ct. 394, 39 L. 
Ed. 481, the trial court instructed the jury: 

"That when the prohibited acts are knowlngly and intentionally donc, and 
their natural and legitimate conséquences are to produce injury to the bank or 
to beneflt the wrongdoer, the intent to Injure, deceive, or defraud is thereby 
sufflciently estabiished to cast on the accused the burden of showiug that their 
purpose was lawful and their acts legltimate." 

The Suprême Court held this charge was error, saying: 

"The error contained In the charge, which said. substantially, that the bur- 
den of proof had shifted, under the circumstances of the case, and that there- 
fore it was incumbent on the accused to show the lawfulness of their acts, 
was not merely verbal, but was fundamental, especlally when considered in 
connection with the failure to state the presumption of Innocence." 

The judgment of the court must be reversed, and the case remand- 
ed for a new trial. 
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PAY T. MASQN et aL 

(Circuit Court, W. D. New ïork. January 81, 1908.) 

No. 139. 
L Patents— Reibsues. 

Where a reissue Is for tbe saine Invention, a broader daim than tbat 
In the original patent wlU not invalldate it 

i. Bamb— Dath op Invention— Evidence. 

The date of Invention is presumptlvely that of the Issue of the patent, 
and évidence of a prior conception of the compieted invention must be 
clear, positive, and unequivocal. The mère assertion of the patentée that 
he concelved the invention on a prior date, unaccompanled by eorrobora- 
tive évidence shovsring that his conception was sufllciently spécifie and 
definite to enable him to construct a machine (if the patent be for a 
tnaclUne) whlcb is capable of successful opération, is Insufficlent. 

8. Samb— SujT FOR Infringembnt— Pleading. 

The rule that the burden rests upon the complalnant in a suit for in- 
fringement to prove that his invention was prior to défendants applles 
only where the Issue Is raised by défendant by glving the 30 days' notice 
requlred by Rev. St S 4920 [U. S. Comp. St. 1901, p. 3394]; otherwise 
complainant's patent Is sufilclent évidence prima facle that he was the 
original Inventer. 

4. Samb— Infringembnt— Ironing Machine. 

The Fay reissue patent, No. 11,664 (original. No. 560,819), for a machine 
for smoothlng the edges of collars and cuffs, clalms 1, 2, 3, and 4, and No. 
678,949, to the same inventor, for an Improvement thereon, both held not 
antieipated, valid, and Infrlnged. 

In Equity. Suit for infringement of reissued letters patent No. 
11,664 (original, No. 560,819), issued May 17, 1898, and No. 678,949, 
issued July 23, 1901, both to Fred E. Fay for improvements in ironing 
machines. On final hearing. 

Macomber & Ellis, for complainant. 

Frederick F. Church (A. Parker-Smith, of counsel), for défendants 
and intervener. 

HAZEL, District Judge. The complainant is the inventor and 
patentée of a machine for smoothing edges of cuffs and collars. HiS 
original patent. No. 560,819, granted April 13, 1897, was reissued May 
17, i8g8, on application filed within four months after the issuance of 
the original patent. Its number is 11,664. On July 23, 1901, an im- 
provement patent. No. 678,949, was granted to complainant. The 
bill is in the usual form, and allèges conjoint infringement of both 
patents, and prays for an injunction and accounting. The défendants 
named in the title are mère users of the machine manufactured by the 
inventor, W. H. Rickey, under patent No. 660,277, issued to him by 
the Patent Office October 23, 1900, nine months prior to the date of 
complainant's improvement patent, but subséquent to the filing of the 
application therefor. Infringement of claims i, 2, 3, and 4 of the 
reissued patent, and of claims 2, 3, 4, 18, 21, 23, 24, 25, 26, 27, 31, and 
33 of the improvement patent, is charged. The essential éléments of 

T 1. See Patents, vol. 38, Cent Dig. § 208. 
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the invention are concisely stated in claim 2 of the reîssue, which reads 
as follows : 

"(2) An Ironlng machine having a rotatable head, a clrcular groove In the 
head, and guide on the same plane as a side of the groove, forming a pro- 
jecting wall to the latter, substantially as set forth." 

The spécification of the reissued patent says: 

"An object of my Invention Is to greatly inerease the convenlence and fa- 
cllity of adjusting the edge of the collar in the groove, thus to inerease the 
rapidity with which the work can be done. In thls relation my invention 
comprises an ironlng machine In whlch the rotatlng head has a perlpheral 
groove, the lower wall of whlch Is wider than the upper wall, and projects 
to f orm a step, rest, and guide for catching the cufC or collar, and gulding the 
edge thereof into the groove." 

Claim 2 of the improvement patent substantially embodies ail the 
éléments of the enumerated claims of the reissued patent, and an ar- 
rangement by which the ironing heads, varying in size and placed in 
two parallel Unes, yield when the collar or cuff comes in contact, and 
move back into place when the article is withdrawn. The claim reads 
as follows: 

"(2) An ironlng machine comprislng two or more grooved clrcular heads, 
adapted to iron the edge of a starched collar or cuff, and yielding supports 
for the heads, whereby the latter are permitted to foUow the outline of sald 
edge as the article bears thereon." 

The défenses interposed are many. They relate chiefîy to the in- 
operativeness of the reissued patent, anticipation, expansion of claims, 
and noninfringement. No expert witnesses were sworn on the hear- 
ing by défendants to explain any of the many patents, foreign and 
domestic, set out in the answer in anticipation of the reissued patent. 
Two only were ofïered in évidence by the défendants, a third finding 
its way into the racord by stipulation. Thèse patents are Burges' 
United States patent. No. 557,766, of April 7, 1896 (application 
filed October 26, 1895); Senkbeil German patent. No. 57,148, dated 
June 15, 1891 ; Gantenberg German patent. No. 77,219, dated October 
10, 1894. It is submitted by the défendants that the analysis made by 
complainant's expert witnesses of thèse prior patents, and the inferen- 
ces deducible from their testimony, convincingly disclose the inopera- 
tiveness of complainant's machine ; that if the prior ironing machines 
in évidence are inoperative the complainant's machine, by comparison, 
is also practically incapable of successful opération; and, conversely, 
if the court décides that the complainant's machines are practically 
inoperative, then the patents are completely anticipated by the Senk- 
beil, Gantenberg, and Burges patents. 

The défense of anticipation will first be considered. According to 
the views of the défendants, complainant's prima facie case discloses 
the invalidity of the reissued patent on two seemingly inconsistent 
théories. Its validity is challenged on the one hand because the testi- 
mony tends to establish the inoperativeness of the Gantenberg and 
Senkbeil patents cited in anticipation, and because the asserted difïer- 
entiating features between those pa+ents and the reissued patent do 
not prove operativeness in complainant's machine. This assertion 
requires an examination of the testimony ofïered by complainant to 



508 320 FEDERAL REPORTER. 

substaritiate the practical utility of the machine for which the patent 
was granted. Before so doing, I will endeavor to make clear what 
the patentée claims for his invention. According to his view, a groove 
in an iron circular rotatable head designed to smooth the rough edges 
of cufïs and coUars requires in its construction walls or sides slanting 
from the groove to the periphery, and conforming to the rounded 
shape of the collar or cuff edge. The spécification of the reissued pat- 
ent sets out that the rotatable ironing head by préférence is cone- 
shaped, and is provided with steps having peripheral grooves, the 
lower walls of which are on a Une with the next lower step. He does 
not, however, confine himself to that method of construction, and it 
appears by the proofs that several ironing rotatable heads having suit- 
able grooves may be used altemately by the operator to facilitate 
the ironing. Any one of the curved grooves suitable for the work 
may be used, depending somewhat upon the roughness of the collar 
or cuff edge. The ironing head or séries of heads described under 
patent No. 678,949, and improvement of the reissued patent, are sup- 
ported from below a table or standard upon which they are mechan- 
ically attached. The slant of the grooves, as already pointed out, 
enables the operator to dexterously guide the collar or cuff to the 
rounded part and to thereby smooth its edge. In order to facilitate 
the ironing and successfully operate complainant's machine, it is essen- 
tial that the grooves should be circular and accurately conform to 
the spécification. Unless the groove guide or ledge described in the 
claims is présent, the machine is not capable of practical opération. 
The testimony of the expert witnesses is altogether directed to the in- 
operativeness of the prior art and the practical utility of the machine 
described in the reissued patent. The proofs show that a V-shaped 
groove not only retards the ironing, but, on account of its conforma- 
tion, tends to throw the article ironed out of the smoothing part of 
the groove, while a parallel or rectangular groove tends to roughen 
the side or edge of the cuff or collar ironed. Such a resuit obviously 
defeats the object of the patent, and renders the success of such 
grooves impracticable. It is unnecessary to décide whether the 
Burges patent is prior to that of complainant's invention, as I am satis- 
fied by the évidence that it did not suggest the invention in suit. The 
machine is for folding a collar, and the groove there described has an 
edged disk which pressed the collar into the groove. It has no guide 
or ledge, and therefore would be unable to perform the functions of 
complainant's groove. Défendants' best référence, the Gantenberg 
patent, is for ironing edges of collars and cuffs. It has a rotatable 
head and circular groove. Clearly, this invention is first, and if prac- 
tically operative must limit the scope of the claims in suit. The 
Senkbeil machine is a hand device, and has longitudinal fixed grooves, 
without a guide or ledge, and is only practicable for ironing articles 
of uniform thickness. Is either invention capable of successful prac- 
tical opération? The expert witnesses, two of whom are practical 
laundrymen. uniformly négative their operativeness. Through the 
absence of the guide or ledge to facilitate ironing, the Senkbeil and 
Gantenberg inventions are, according to the experts, incapable of suc- 
cessful practical opération. I am of the same opinion. The guide or 
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ledge of the patent in suit serves a distinctive object, and undoubtedly 
is a valuable adjunct to the circular grooving of complainant's inven- 
tion. That the grooving is circular, and that the patentée intended to 
de scribe a circular groove, does not admit of serious doubt. The de- 
fendant vigorously insists that a scrutiny of the cross-examination of 
the expert witness Leary discloses that the walls of the grooves shown 
m the reissued patent are parallel, and not slanting or flaring, and 
therefore the reissued patent cornes directly within the scope of the 
Gantenberg patent. The witness, however, explains that the détails 
of the drawings of Figs. 2 and 3 of the Fay reissued patent are on such 
a small scale that it was difficult for him to discern whether there 
v^'as a slant of the outer wall to the groove or not. The proofs suf- 
ficiently show that the walls of the groove in complainant's invention 
were not parallel and that the grooves were circular in form. A sepa- 
rate and distinctive élément, although a very small one, has made the 
Fay machine practical and useful. The défendants had it in their 
power to show by évidence that the groove without slanting walls 
was capable of practical usefulness. This they hâve failed to do. 
They prefer to rely on the inferences which they claim may be drawn 
from the testimony of complainant's witnesses, that if the Senkbeil 
and Gantenberg devices were inoperative the reissued patent must 
suffer the same fate. The uncontroverted évidence, however, does 
not warrant such inferences. The testimony is not susceptible of that 
interprétation. The spécifications and drawings of the alleged antici- 
pating foreign patents are not sufificiently clear to enable me to déter- 
mine that the Senkbeil and Gantenberg patents include the essential 
éléments of the Fay invention. Sevmour v. Osborne, 78 U. S. 516, 
20 L. Ed. 33 ; Hanifen v. E. H. Godshalk Co., 28 C. C. A. 507, 84 
Fed. 649; Cohn v. Corset Co., 93 U. S. 366, 23 L. Ed. 907; Eames 
v Andrews, 122 U. S. 40, 7 Sup. Ct. 1073, 30 L. Ed. 1064; Downton 
V. Milling Co., 108 U. S. 466, 3 Sup. Ct. 10, 27 L. Ed. 789. The 
Gantenberg patent does not claim or describe a slanting wall or ledge 
to guide the collar or cufif to the ironing groove. I am persuaded 
by complainant's expert witnesses that it was not a complète and 
operative invention. Their évidence is supported by the descriptions 
and drawings. The practical success of complainant's invention is 
shown by its gênerai use. 

The complainant testifîes that the "commercial machine" which 
embodies the claims of the infringed patents has been adopted by 
many large laundries. Expert witness Cooper, himself a laundryman, 
testifies that he uses two at his laundry. In view of the Gantenberg 
and Senkbeil patents, the Fay invention appears to be a very small 
onc, but I think it comes within that class of patents where the in- 
ventor who has taken the final step which has turned a failure into 
success should not be deprived of the fruition of his labors or hopes. 
In re Barbed-Wire Patent, 143 U. S. 275, 12 Sup. Ct. 450, 36 L. Ed. 
161; Palmer v. Johnston (C. C.) 34 Fed. 336; Wilcox v. Book- 
walter (C. C.) 31 Fed. 224. Complainant testifies that several ex- 
périmental machines were constructed before a satisfactory resuit was 
achieved. First, a rotatable head and circular groove was employed, 
without, however, the slanting walls or guide. No satisfactory re- 
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sults were produced. Friction caused by contact of the edge of the 
collar or cuff with the groove of the rotating wheel excluded the 
coUar or cuff from the ironing surface of the groove. Another ma- 
chine was constructed having a guide which was formed by cutting 
away one walI or side of the groove, the other wall projected forming 
a ledge or guide to feed the ironed article to the groove or the ironing 
portion of the head. This was new, and was something beyond the 
ability of the mechanic skilled in the art. This would appear to cor- 
roborate the impracticabiUty of the Gantenberg and Senkbeil inven- 
tions, and entitles the patent to more than a limitation to précise 
claims and to greater merit than défendants are willing to accord. 
Giving efifect to that construction, the machine of the défendants cornes 
within the scope of the reissue. The défendants' machine is the équiv- 
alent of complainant's rotatable head and peripheral groove and guide 
or ledge upon which to support or aid the article into the groove, 
which leads to the same resuit in substantially the same way. There- 
fore claims i, 2, 3, and 4 of complainant's reissued patent include de- 
fendants' machine, although of différent construction. The doctrine 
which applies is the one well stated in Machine Co. v. Lancaster, 129 
U. S. 263, 9 Sup. Ct. 299, 32 L. Ed. 715, where the court in its opin- 
ion uses the foUowing language : 

"Where an Invention Is one of a primary charaeter, and the mechanlcal 
functions performed by the machine are, as a whole, entirely new, ail subsé- 
quent machines which employ substantially the same means to accomplish 
the same resuit are infrlngements, although the subséquent machine may 
contain improvements In the separate mechanlsms which go to make up the 
machine." 

The reissued patent: The grant of the reissued patent présup- 
poses the inoperativeness or imperfection of the original patent on 
account of defective or insufRcient spécification. Act 1870, c. 230, § 
53, 16 Stat. 205 [U. S. Comp. St. 1901, p. 3393]. The Revised 
Statutes provide that a reissue shall only be granted when the alleged 
defect or insufSciency has arisen through inadvertence, accident, or 
mistake. Thèse are co'nditions précèdent. Now, it is asserted by de- 
fendants that the patentée has gone beyond thèse conditions by in- 
cluding in the reissued patent an enlargement of the terms of his 
actual invention. Assuming the assertion to be well founded, would 
that invalidate the reissue? To extend or enlarge the claims be- 
yond the scope of the original invention by inclusion of claims for an- 
other invention undoubtedly invalidâtes the patent, but where the 
reissue is for the same invention a broader claim than the original 
will not invalidate it. Topliff v. Topliff, 145 U. S. 156, 12 Sup. Ct. 
825, 36 L. Ed. 658; Miller v. Brass Ce, 104 U. S. 350, 26 L. Ed. 
783. In the Topliff Case the Suprême Court, in passing upon the 
validity of the reissued patent in that case, said: 

"It is a mistake to suppose that that case (Miller v. Brass Co., 104 D. S. 
350, 26 L. Ed. 783) was Intended to settle the prlnciple that under no eircum- 
stances would a reissue containing a broader claim than the original be sup- 
ported." 

A patentée has the undoubted right to amend either his descrip- 
tion or the daims, not only as a protection to himself, but to ac- 
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quaint the public with his invention in such clear phraseology as wil! 
permit any person skilled in the art to construct the machine or 
improvement. In the absence of lâches in obtaining a reissue, it is 
presumed that the conditions précèdent upon which a reissued pat- 
ent is authorized actually existed. It is broadly contended by the 
défendant that claims i, 2, 3, and 4 of the reissue are for a différ- 
ent invention from that claimed in the original patent. I do not 
so regard them. I am of the opinion that the reissue is supported 
by the authorities. As already stated, by the later patent the ma- 
chine described in the reissue was practically improved by arranging 
a séries of yielding iron heads in parallel Unes, five of which were 
constructed on each side of the machine, supported by a table or 
standard. This machine, on account of its expensive construction, 
was not manufactured. Another machine — one of less cost and modi- 
fied construction, but embodying the éléments of the reissue and im- 
provement patents — was placed upon the market. Its practical utility 
has been generally recognized by the trade. The défendant contends 
that as the improvement patent was issued subséquent to the Rickey 
patent, assuming the machines to be practically the same, the défend- 
ants do not infringe any of the claims of that invention. The defend- 
ant's patent was granted to him October 23, 1900, while complain- 
ant's improvement patent is dated July 23, 1901. It was issued upon 
an application dated December 14, 1897, as appears by the date upon 
the spécification. As the file wrapper containing the application is 
not produced in évidence, the date of invention is presumptively the 
date of issue of the patent, unless prior invention is established by 
convincing proof. Walk. Pat. § 129. It is uniformly held that, as 
the évidence of prior conception of the completed invention is within 
the knowledge and control of the party submitting it, the proôf must 
be clear, positive, and unequivocal. Thayer v. Hart (C. C.) 20 Fed. 
693; Wheaton v. Kendall (C. C.) 85 Fed. 666; Michigan Cent. R. 
Co. V. Consolidated Car-Heating Co., 14 C. C. A. 232, 67 Fed. 121. 
The mère assertion of the inventor that at the time specified he con- 
ceived the invention, unaccompanied by additional évidence, is insuffi- 
cient. He must satisfy the conscience of the court that his invention 
was sufficiently spécifie and definite to enable him to construct a ma- 
chine, if the invention be for a machine, which is capable of success- 
ful opération. Reeves v. Bridge Ce, S Fish. Pat. Cas. 456, Fed. 
Cas. No. 11,660. Authorities abound which hold that the complète 
conception of the idea of the invention may be shown by sketches 
and drawings, followed by reasonable diligence in perfecting it. Rob. 
Pat. § 380. It must appear, however, that the patentée was the first 
to perfect and adopt the invention to actual use. Wheaton v. Ken- 
dall, supra. The complainant hère relies upon the oral testimony 
of the inventor to establish prima facie complète conception at a time 
nearly two years anterior to the Rickey patent. The complainant 
on that point merely testifîes that he commenced the construction 
of the machine described in letters patent No. 678,949 in the month 
of July or August, 1897, that it was not completed until early in the 
year 1898, and that the machine immediately went into gênerai use. 
The testimony ofïered to establish prior invention is meager, and 
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uncorroborated by any drawings or other definite description. Tlie 
défendant invokes the rule laid down in Mergenthaler v. Scudder, il 
App. D, C. 264, and argues that évidence of an earlier conception 
than that obtained by the letters patent must be corroborated. The 
question of priprity of invention calls for an independent examina- 
tion of the évidence bearing upon that contention. It is undoubtedly 
the rule that the burden is upon the complainant to show that he in- 
vented his improvement earlier than the défendant. That rule has 
application onîy where the défendant undertakes to establish by évi- 
dence that he has fîrst invented his machine. Prima facie, Fay was 
the original inventor of the patents in suit. This must be overcome 
by compétent évidence. . The facts disclosed by the record are pe- 
culiar and unusual. The Rickey patent was not offered in évidence 
by the défendant to establish a priority of invention. The priority 
of the Fay improvement patent is not questioned by the pleadings. 
The Rickey patent is not set up in the answer as anticipatory of com- 
plainant's improvement patent, nor did the défendants, as required 
by section 4920 of the Revised Statutes [U. S. Comp. St. 1901, p. 
3394], gfive notice in writing 30 days before the hearing that they 
intended to prove such priority. This provision of the law makes the 
patent prima facie évidence of (i) the patentability of the invention; 
(2) that the invention was fîrst conceived by the patentée; and (3) 
that he has made the public fully and clearly acquainted with what is 
claimed to be a new discovery. A différent rule prevailed under 
the common law. The burden of proof rested primarily upon the 
patentée, and, under the gênerai plea of déniai, a défendant was per- 
mitted to controvert the patentability of the invention and priority of 
conception without previous notice to the complainant. It is settled 
by abundant authority that the légal efifect of the statutory require- 
ment présupposes a notice to a complainant of the character and 
nature of the proposed attack upon the validity of the grant. Rob. 
Pat. §§ 987-990; Roemer v. Simon, 95 U. S. 215, 24 L. Ed. 384. 
Complainant rested upon a prima facie showing of infringement. De- 
fendants ofifered no évidence except the Senkbeil, Gantenberg, and 
Burges patents, which are claimed to anticipate the reissued patent. 
The défendants hâve not complied with this provision of section 4920 
of the Revised Statutes [U. S. Comp. St. 1901, p. 3394]. No évi- 
dence was given showing the Rickey patent to be prior in date. Not 
having challenged the validity of the Fay improvement patent as 
against the Rickey patent by compétent procédure, défendants must 
be deemed to hâve waived such défense upon this hearing. The in- 
troduction of the Rickey patent in the record by the complainant 
cannot be considered in défendants' favor upon the question of prior- 
ity. It was brought into the record for a différent purpose. To 
hold that it may now be considered in anticipation of the Fay im- 
provement patent would in effect deprive complainant of his right to 
establish an earlier conception than that which arises from the grant 
of the patent. It was in défendants' power, under proper procédure, 
to prove that the Rickey patent was a prior invention, or, not having 
adopted that procédure, to bring it into the case, for the purpose of 
îimiting the claims of the Fay improvement patent. Neitner having 
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been done, they hâve elected not to avail themselves of thèse dé- 
fenses. The authorities on this point cited by counsel for défend- 
ants in bis supplementary brief do not apply. They chiefly refer to a 
complainant's waiver of the notice required by the statute because 
of failure on his part to seasonably object to évidence showing prior 
invention which otherwise would hâve been excluded. Whatever 
value there may be to the Rickey patent, as an improvement on the 
Fay generic invention, is only available by conjoint employment 
in the combination described by the clairas of the Fay reissue. Such 
employaient has already in this opinion been held infringemcnt. With- 
out such unwarranted employment the Rîckey patent lacks utility. 

Infringemcnt: The défendants employ in the machine used by 
them the équivalent of the improvement described in the reissued 
patent, as heretofore stated. The pivotally swinging irons are func- 
tionally similar to the rotatable grooved ironing heads of the im- 
proved Fay machine. They are arranged to yield in groups or séries. 
The new feature described in the Rickey patent is a pivotally swing- 
ing dampener. In other respects the combination employed infringes 
claims i, 2, 3, and 4 of the reissued patent, and also the claims of 
the improvement patent, which describe a séries of two or more 
grooved circular heads and the "yielding supports for the heads." 
The point is raised that the phraseology of the spécification wherein 
the patentée states that "my invention relates to improvements upon 
those machines for ironing," etc., is an admission negativing com- 
plainant's claim to a broad invention. Robinson, in his work on Pat- 
ents, § 211, discussing this subject, says: 

"An Improvement la thus nelther the création of a means entlrely new nor 
a mère formai variation of the old. It occuples an Intermedlate position, yet 
often practically it approaches so nearly to the one or to the other that the 
line of démarcation becomes qulte obscure." 

Robinson also calls attention to the prevailing practîce by which 
an entirely new means is often described in the spécification as an 
improvement. Therefore the efïect of the use of the word "improve- 
ment," whenever found in a patent, must be governed by the priof 
art, référence to which will disclose the true status of the patent, 
whether the improvement is an independent invention, or merely an 
altération or addition to that which already existed. A discussion 
of any other question raised is deemed unnecessary. 

Complainant is entitled to a decree for an injunction and account- 
ing. Decree may be cntered accordingly. 



CALHOUN V. SOUTHERN COTTON OIL CO. 

(Clreult Court, N. D. Georgia. October 27, 1902.) 

1. Patents— Invention— Febd Bai.er. 

The Davenport patent, No. 340,769, for a method of ballng short-cnt 
hay or straw, Is vold on Its face, for lack of patentable Invention. 

In Equity. Suit for infringemcnt of letters patent No. 340,769, 
for baling short-cut hay or straw, granted April 27, 1886, to Emery 
M. Davenport. On demurrer to bill. 
120 F.— 33 
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Abbott &,Gorçe, for cotoplamnt., , 

King &sîSpaldjng, for .defendatit / 

NEWMAN, District Judge. The complainant brings this bill to 
enjoin tli'e"defendant company from the use of a certain patent right, 
and to hâve adecree fortiae gains and profits realized by the défend- 
ant from the use of such patent. The letters patent in question were 
granted tiBi'Eméry M. Dâvenport on April 27, 1886. The bill allèges 
that Emery-JM. Dâvenport died intestate soon after the issuance of the 
letters patent,' and on the 2d day of May, 1887, EUen M. Dâvenport 
was duly and- legally, appbînted administratrix on the estate of said 
Emery M. Dâvenport by the surrogate of the county of Chautauqua, 
N. Y., and iurther tliat on March 11, 1902, Ellen M. Dâvenport, as 
administratrix, by assignment in writing, sold, assigned, and trans- 
ferred to complainant ail her exclusive right, title, and interest in the 
letters patent for- a number of states and territories, — ^among them, 
the State 'of Georgia. 

The patent in question hère is a method or device for baling short- 
cut hay or. .straw. The spécification and claim, with the accompany- 
ing drawing, are as follows: 




"The object of thls Improvement Is the baling of short-cut feed, such as 
hay or straw, In a manuer that Is adapted to prevent the dlsintegratlon of the 
baie and wastlng of the feed during the transportation of the same from one 
place to another. Thèse results are attalned In the baie lUustrated in the 
drawing herewlth filed as part hereof, which is a perspective représentation 
of a baie of eut feed made aecording to the manner of my improvement. In 
the drawing, A Is the hay or straw. B, B', represent single binder-pieces, of 
thin planli, bound to the opposite ends of the baie by cords or wires, O, O, 0, 
hoolied or tied together In the ordinary manner at any part of the baie that 
may be most convenient. Thèse binder-pieces, B, B', are made to agrée In 
size with the transverse area of the receiving-chamber of a suitable press, — 
preferably, Deaderiek's perpétuai press, — ^and are therefore about the same 
wîdth as the baie, and as long as its sides. Thèse binder-pieces are put Into 
the press simultaneously with the hay or straw, In positions to corne at the 
ends of the baie; and the hay or straw is then compactly pressed together, 
as shown, and the binder-pieces, B. B', Bultably secured to the body of the 
baie by cords or wires shown, and the formation of the baie eompleted before 
it is removed from the press, and while the binder-pieces and Iiay or straw 
are under pressure in the same. Forming the baie with wood binders at its 
ends, and complettng the same while under pressure thereln, would not be 
practlcable, eXcépt with single binder-pieces, as séries of pièces could not be 
made to préserve suitable relative positions to each other and to the hay or 
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straw. I am aware that short-cut feed has been baled by blnding the sides 
of the same between séries of longitudinal strips at each side of the baie, 
and also between séries of transversely arranged pièces of plank, and longi- 
tudinal strips to bind the ends of the transverse pièces to the body of the 
baie. I do not claim such features or arrangement, but what I claim as new, 
and désire to secure by letters patent, Is a baie provided at its ends with 
singie binder-pieces about the same size as the ends of the baie, and suitably 
bound thereto by cords or wlres, substaatially as shown and specified." 

To this bill a demurrer is interposed on several grounds. The only 
one which I care to notice, before reaching the real merits of this 
case, is that on the ground of lâches. The patent was granted April 
27, 1886. The patentée died very soon thereafter. An administratrix 
was appointed in May, 1887, and no steps whatever appear to hâve 
been taken — certainly nothing towards utihzing this patent — until 
it was transferred to the complainant, in March, 1902. The bill was 
filed in this court on April 29, 1902. The patent was granted for 17 
years, and therefore at the time this suit was commericed it had 2 days 
less than one year to run. The patent then lay dormant for 16 years, 
without any attempt whatever, apparently, to put it into practical use. 
It is immaterial to consider, however, whether this would defeat any 
rights which might otherwise exist as to this patent, because I think 
the case is controlled by that ground of demurrer which sets up that 
the device for which the patent was issued does not contain novelty or 
patentable invention. The patentée says in his spécification: 

"I am aware that short-cut feed has been baled by blnding the sides of 
the same between séries of longitudinal strips at each side of the baie, and 
also between séries of transversely arranged pièces of planlî, and longitudinal 
strips to bind the ends of tbe transverse pièces to the body of the baie. I 
do not claim such features or arrangement, but what I claim as new, and 
désire to secure by letters patent, Is a baie provided at Its ends with single 
binder-pieces about the same size as the ends of the baie, and suitably bound 
thereto by cords or wires, substantially as shown and specified." 

It will be seen, therefore, that the patentée concèdes that short- 
cut feed liad been baled by binding the sides with séries of strips, and 
he proposes to do it with one strip, the same size as the ends of the 
baie. The demurrer raises the question as to whether there is any- 
thing patentable in this new method of baling. It seems to me that 
the simplest mechanical skill could hâve ascertained, if such be the 
fact, that one thin board across the end of a baie of short-cut feed 
would work better than three or four narrow strips, if it be true, 
as claimed, that such strips "could not be made to préserve suitable 
relative positions to each other and to the hay or straw." I am not 
unmindful of the recognized rule that, after a patent has been issued 
by the patent ofHce, the presumption is in favor of patentability, or 
of another rule, that, where the lack of patentability is set up by de- 
murrer, it should be clear that the alleged invention is nonpatent- 
able. In this case, however, I am perfectly clear that the élément 
of invention is lacking. I think that not only the most ordinary me- 
chanical skill would hâve produced the device hère claimed to be an 
invention, but that any person of ordinary intelligence, engaged in 
baling short-cut feed or other material, would naturally hâve resorted 
to this method of baling. 
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Believîng a» I do that this is hôt a patentable invention, upon that 
ground, without passing upon the other grounds urged in the de- 
murrer and in argument, the demurrer is sustained and the bill dis- 
missed. 



In re WOLLOCK. 

(District Court, N. D. Illinois, N. D. January 31, 1903.) 

No. 7,326. 

1. Bankkuptct— Debts Releabed bt Discharge— Fbacd. 

By the provision of Bankr. Act 1898, | 17 [U. S. Oomp. St 1901, p. 
8428], that "a dlseharge * • * shall release a bankrupt from ail of 
his provable debts except such as • * * (2) are Judgments in actions 
tôt frauds," It was not intended to limit the clalms exempted from re- 
lease on account of fraud to those which had been reduced to judg- 
ment, but fraud in the création of a claim iB sufliclent to bring the 
clalm wlthln the exception. 

2, SAMB— POWËRS OF CODBT— ËNJOINING PBOCEBDlNa IN STATK COtJKT. 

A court of bankruptcy is without Jùrlsdictlon to enjoin proceedlngs 
In a state court In an action on the case for fraud against the bank- 
rupt, since such action can In no manner attect the proceedlngs in 
bankruptey, nor could the bankrupt's discharge constitute a défense 
thereto. 

Rudolph D. Huszagh and Samuel A. Ettelson, for bankrupt. 
Kraus, Alschuler & Holden, for respondents, 

KOHLSAAT, District Judge. This matter cornes on to be heard 
on motion of the bankrupt to restrain prosecution of a suit in tort 
brought by Çrump Bros, against the bankrupt pending his discharge. 
The suit was instituted subsequently to the filing of the pétition here- 
in. The déclaration counts upon fraud of défendant therein (bank- 
rupt herein) in securing crédit upon goods purchased. The state 
court has advanced the cause to a speedy hearing, on the représen- 
tation of plaintifï therein that the claim will be released by a dis- 
charge in bankruptey unless reduced to a judgment prior to dis- 
charge. The bankruptey matter stands now on objections to dis- 
charge. If it is true, as coiitended, that the Crumps will be barred 
from pressing their suit for fraud unless the same is reduced to judg- 
ment before discharge, manifestly they should be permitted to proceed 
to judgment at once. On the other hand, if the claim would not be 
released by a discharge of the bankrupt in bankruptey, then there are 
many reasons why the action in the state court should be restrained 
pending such discharge, among which may be named: First, that 
the bankrupt should 'be placed in a position to plead such discharge; 
second, it is peculiarly the province of the court having jurisdiction of 
the suit for recovery on the ground of fraud to pass upon the ques- 
tion as to whether the claim is one that is barred by a discharge 
under the statute, or not; third, if it shall become gênerai prac- 
tice to cast upon the District Court, in bankruptey proceedlngs, the 
duty of determining the character of daims presented, the work of 
administrating the bankrupt estâtes will become unconscionably pro- 
hx and burdensome. 
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The question raised involves a construction of section 17 of the 
bankruptcy act [U. S. Comp. St. 1901, p. 3428]. Clause 2 of this 
section, by its terms, seems to limit the exception to judgments in 
actions for fraud, or by obtaining property by false pretenses or false 
représentations, or for wiUful and malicious injuries to the person or 
property of another. A common-sense reading of this clause is to 
the efifect that nothing short of a judgment obtained in the cases 
specifîed will serve to take a case out of the gênerai rule, and release 
it from the effect of a discharge ; but this clause must be read in con- 
nection with clause 4 of section 17, which is as foUows, viz. : 

"A discharge in banlîruptcy sliall release a bankrupt from ail his provable 
flebts, except such as were created by liis fraud, embezzlement, misappropria- 
tlon or défalcation whlle acting as an ofBcer or In any flduciary capacity." 

The resuit of the state court proceeding can hâve no efïect upon 
the bankrupt's right to a discharge. He is entitled to a discharge, 
in a proper case, notwithstanding some claims against him are found 
to be based upon fraud, and the question for the court having juris- 
diction of a given case is simply whether that claim is released by the 
discharge. Nor can the character of a claim be affected by any 
steps taken subséquent to the filing of the pétition. The rights of 
the parties must be adjusted as of the time of fîling the pétition in 
bankruptcy. It is inconceivable that the congress intended to enact 
by section 17 that no claim, however tainted by fraud, even to the 
extent of theft or robbery, should be excepted from the efïect of a 
discharge in bankruptcy, unless reduced to the form of a judgment. 
From the reading of the act, it is évident that no such idea was con- 
templated. In my judgment, a fair interprétation of section 17, in 
the light of the previous act and the spirit of the law, leaves no doubt 
but that fraud in a claim, as well as a judgment based upon a fraudu- 
lent claim, is sufifîcient to bring the claim within the exceptions of the 
statute. This view is supported by many authorities. In re Blum- 
berg (D. C.) 94 Fed. 476; In re Thomas (D. C.) 92 Fed. 912; In re 
•Lewensohn (D. C.) 99 Fed. 73; In re Steed (D. C.) 107 Fed. 682; 
Loveland, Bankr. §§ 293, 295; Lowell, Bankr. 488; Collier, Bankr, 
(3d Ed.) 200, 202; Bracken v. Milner (C. C.) 104 Fed. 522 (neigh- 
bor's transaction) ; Frey v. Torrey (Sup.) 73 N. Y. Supp. 201 ; Id., 
75 N. Y. Supp. 40; Stevens v. Meyers (Sup.) 76 N. Y. Supp. 332. 

There is nothing in the point made by counsel that the court is 
Vi^ithout power to stay a proceeding begun after the filing of the péti- 
tion in bankruptcy. The argument reduces itself to an absurdity. 
Section 11 of the act of 1898 [U. S. Comp. St. 1901, p. 3426] pro- 
vides that the court shall stay a suit which is founded upon a claim 
from which a discharge vvould be a release, etc. ; the plain object 
of the section being to bring ail matters afïecting provable claims 
into the District Court. Section 11 provides that nothing in that 
section shall be construed to deprive a court of bankruptcy of any 
power it would possess were certain spécifie powers not therein 
numerated. Clause 15, § 2 [U. S. Comp. St. 1901, p. 3420], provides 
that the court has such jurisdiction at law and in equity as will enable 
it to "make such orders, issue such process and enter such judg- 
ments in addition to those specifically provided for, as may be neces- 
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sary for; the eiiforcement of this act." It will be seen that the court 
is required to stay only provable claims, by the statute. This would 
not limit its power to provable claims in a case, the prosecution of 
which would interfère with the proper enforcement of the act. It is 
admitted by the pétition presented herein for a restraining order that 
the action sought to be staved is an action on the case for fraud. 
If tried, the verdict must be ""Guilty" or "Not guilty." Fraud is the 
gist of the action. Unless fraud is proven, there can be no recovery. 
The judgment of the court will be conclusive as to, the existence or 
absence of fraud. Manifestly, under the holding above set out, the 
court is entirely without jurisdiction to stay the proceeding, under 
the language of the statute ; and where, as in this case, there is noth- 
ing but the question of fraud involved, to which a discharge cannot 
be pleaded, there can be no embarrassment to the administration of 
the bankruptcy cause by this court, — consequently no case made for 
the général powers of this court. 
The pétition tp stay suit is denied. 



OCCIDENTAL CONSOLIDATED MLN. CD. v. COMSTOCK TUNNEL 00. 

(Circuit Court, D. Nevada. February 2, 1903.) 

No. 708. 

1 JUHISDICTIOSr OF FEDERAL COURT— DISTRICT OP SlJIT— WAIVER OP OBJECTION. 

A cireuit court bas jurisdiction of a suit where the plaintiff and de- 
fendant are cltizens of différent states, and the requisite amount is in- 
volved, àlthough neither is an Inhabitant of the district, when the de- 
fendant hasappeared and answered to the merits without objection. 

On Motion to Dismiss for Want of Jurisdiction. 

W. E. F. Deal, for plaintifif. 

F. M. Huffaker and W. T. Baggett, for défendant. 

HAWLEY, District Judge (orally). This is an action at law to 
recover damages for the alleged breach of certain contracts. The 
plaintifif is a corporation organized and existing under the laws of the 
State of California, and is a citizen and résident of that state. The de- 
fendant is a corporation organized and existing under the laws of New 
York, and a citizen and résident of New York. The défendant, after 
service of process, regularly appeared and fîled an answer upon the 
merits of the case, without raising any objection to the jurisdiction of 
this court. The cause, being at issue, was set for trial on December 
8, 1902, and on said day the trial of the case was continued. On 
January 2, 1903, the défendant gave notice that it would move the 
court "for an order dismissing the above-entitled action on the ground 
that the above-named court has no jurisdiction of the parties to said 
action, as appears from the complaint therein ; the plaintiiï corpora- 
tion being a citizen of the state of Galifornia, and the défendant of the 

IF 1. Walver of right as to district in which suit may be brought, see note 
to Memphis Sav. Bank v, Houchens, 52 O. C. A. 192. 
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State of New York, and neither a citizen of the state of Nevada, in 
which case this court is without jurisdiction." 

Does the fact that neither the plaintiff nor the défendant résides in 
the district of Nevada, in which this action is brought, deprive this 
court of jurisdiction in a case like the présent, where the défendant 
voluntarily appeared and fîled an answer upon the merits of the case? 
This is the only question presented by the motion, and it has been 
answered in the négative by the Suprême Court of the United States 
in Trust Co. v. McGeorge, 151 U. S. 129, 132, 14 Sup. Ct. 286, 38 
L,. Ed. 98. In that case the court said : 

"The court below, In holding that It did net hâve jurisdiction of the cause, 
and in dismlsslng the bill of complaint for that reason, acted in view of 
that clause of the act of March 3, 1887, as amended in August, 1888 [U. S. 
Comp. St. 1901, p. 508], which provides that 'no civil suit shall be brought 
in the circuit courts of the United States against any person, by any orig- 
inal process or proceeding, in any other district than that whereof he Is an 
inhabitant'; and, undoubtedly, If the défendant company, which was sued 
in another district than that in which it had its domicile, had, by a proper 
plea or motion, sought to avall itself of the statutory exemption, the action 
of the court would bave been rlght. But the défendant company did not 
choose to plead that provision of the statute, but entered a gênerai appear- 
ance, and joined with the complainant in its prayer for the appointment of a 
receiver. and thus was brought within the ruling of this court, so frequently 
made, that the exemption from being sued out of the district of its domicile 
is a Personal privilège, which may be waived, and which is walved by plead- 
ing to the merits." 

And after reviewing the previous décisions on this subject, including 
the case of Shaw v. Mining Co., 145 U. S. 444, 453, 12 Sup. Ct. 935, 
36 L. Ed. 768, and others, relied upon by défendant in support of its 
motion, said: 

"Nor do we see any reason for a différent conclusion as to the subject 
of waiver when the question arises where neither of the parties are résidents 
of the district, from that reached where the défendant only is not such 
résident." 

In Construction Co. v. Gibney, 160 U. S. 217, 219, 16 Sup. Ct. 
272, 40 L. Ed. 401, the same question was presented. The court, after 
reviewing the acts of Congress relating thereto, said : 

"The circuit courts of the United States are thus vested with gênerai 
jurisdiction of civil actions, Involvlng the requisite pecunlary value, between 
citizens of différent states. Dlversity of citizenship is a condition of juris- 
diction, and, when that does not appear upon the record, the court, of its 
own motion, will order the action to be dlsmissed. But the provision as to 
the particular district in which the action shall be brought does not touch 
the gênerai jurisdiction of the court over such a cause between such parties, 
but affects only the proceedlugs taken to bring the défendant within such 
jurisdiction, and is a matter of Personal privilège, which the défendant 
may insist upon, or may walve, at his élection; and the defendant's right 
to object that au action, within the gênerai jurisdiction of the court, Is 
brought in the wrong district, Is waived by entering a gênerai appearance 
without taking the objection." 

Thèse décisions are so clear, plain, direct, and positive as to be 
absokitely conclusive upon the question herein involved. 
The motion is denied. 
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THE WARNER MILLER CO. 

(District Court, B. D. New York. February 4, 1903.) 

t Maritime Liens— New York Btatute— Joint Lien Claimed on Two 

VB8SEL8. 

Under 1 Laws N. Y. 1897, c. 418, art. 2, whlch provides that a debt for 
certain materials and articles furnlshed to a vessel shall be a lien thereon, 
but shall cease to be a lien unless the lienor shall file a notice of lien, 
"contalnlng the name of the vessel, the name of the owner, If known, the 
partlculars of the debt, and a statement of the amount claimed to be 
due from such vessel," a lien cannot be enforced against a canal boat for 
supplies furnlshed, as stated In the notice flled, to such vessel and 
another, "coupled together as a double-header, and run, managed. and 
navigated by one captain and crew, together, as one boat," without dls- 
tinguishing the goods supplied to each. 

In Admiralty. Suit to enforce lien for supplies fumisheA 

Martin A. Ryan, for libelant. 

Carpenter & Park and J. K. Symmers, for claimant. 

THOMAS, District Judge. One Castle owned the canal boat 
Hiram W. Eads, and another person, unknown, owned the canal boat 
Harris. The libelant sold and delivered to Castle goods as follows: 
October 3 and 11, 1899, $69.79; lien filed October 26, 1899. May 5, 

1900, $42.97; lien filed June 4, 1900. August 29, 1900, $30.73; lien 
filed September 18, 1900. The évidence tends to show that at thèse 
dates the boats were on the Erie Canal, "coupled together as a double- 
header, and run, managed, and navigated by one captain and crew, 
as one boat" ; the captain and his family living on one boat, the Eads, 
and the six horses and mules stabled at times on both boats, but during 
actual navigation on the Harris. The goods consisted largely of feed 
for the animais, and, to some extent, of supplies for the crew. The 
goods were delivered on the boats, but in what proportion, kind, or 
amount to each, does not appear, and were consumed in the course of 
the undertaking to which the boats were jointly appropriated. It is 
fairly inferable that Castle promised the vendor that he should hâve a 
lien for the price of the goods, although the matter was not spe- 
cifically mentioned at the time of the last purchase. The liens were 
duly filed against both vessels, "coupled together as a double-header, 
and run, managed, and navigated by one captain and crew, together, as 
one boat." The Eads was purchased by claimant at a foreclosure sale 
of a mortgage on September 21, 1900. The libel was filed May 27, 

1901. The statute (i Laws N. Y, 1897, c. 418, art. 2) provides that the 
debt contracted for certain materials or articles furnished to a vessel 
shall be a lien thereon, but "shall cease to be a lien upon such vessel 
unless the lienor shall, within thirty days after it is contracted, file a 
notice of lien, containing the name of the vessel, the name of the 
owner, if known, the particulars of the debt, and a statement of the 
amount claimed to be due from such vessel." In the présent case the 
two vessels are regarded as one, and the lien is sought to be imposed 

H 1. Maritime liens created by state lawB, see note to The Electron, 21 C. 
C. A. 21, 
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indivisibly upon one entity, embodying the two vessels. The libelant 
relies upon The Alabama (C. C.) 22 Fed. 449; The Murphy Tugs 
(D. C.) 28 Fed. 429; The Merrimac (D. C.) 29 Fed. 157; McRae v. 
Dredging Co. (C. C.) 86 Fed. 345. In The Alabama the plant consist- 
ed of a dredge and scows, and some doubt was entertained whether 
the dredgeboat, by itself, was a vessel. The learned judge inclined to 
the opinion that it was, but did not doubt that the lien could attach to 
the plant coraposed of the dredge and scows, because they were built 
and operated together for a work that could not be done if one of them 
were absent. The décision is noticed in The Columbus (D. C.) 65 Fed. 
430. In The Murphy Tugs, Judge Brown decided that a diver, con- 
tracting for services upon any qf several tugs belonging to the same 
Company to which he should be ordered, for a per diem compensation, 
was entitled to a maritime lien upon each of such tugs for the time 
he was actually engaged thereon. The tugs were completely segre- 
gated for the purposes of the décision, and there is no community of 
obligation or lien suggested. The only feature common to ail the 
tugs was the gênerai contract of hiring. McRae v. Dredging Co. 
involved a maritime lien for materials and work furnished and done 
on dredging vessels engaged in a common enterprise. The opinion 
States : 

"It Is true that some of the men worked upon and In connectiori wlth both 
vessels, and the law does not admit of a lien upon one vessel for wages earned 
in service upon a différent vessel; but the évidence shows wlth approximate 
accuracy the time which each man devoted to the service of each vessel, and 
the amounts can be fairly apportloned." 

In The Merrimac it was held that a seineboat accompanying a fîsh- 
ing schooner was appurtenant to the latter so long as the ownership 
was common, but not after the severance of ownership, although the 
seineboat was used by the schooner under a contract of hiring. In 
The Knickerbocker (D. C.) 83 Fed. 843, Judge Benedict denied a lien 
under the statute of New York for supplies alleged to hâve been 
bought for a fleet consisting of a dredge, tugs, scows, water boats, 
etc., composing one plant, and used on some of the vessels, but not on 
others. The opinion states: 

"The statute of the state of New York créâtes a lien upon a vessel for pro- 
visions supplied to such vessel, and not otherwise. It Is Impossible to say 
froni the évidence bere what part of the supplies in question, or whether any 
of them, was used to provision any particular vessel. The évidence will not 
permit holding that the vessels proceeded against were so employed as to 
constitute, In law, a single vessel; but, if such a case be possible, the statute 
of the State makes no provision for a lien upon several vessels so employed. 
The testlmony f ails to designate the vessel which was supplied wlth provisions 
furnished by the libelant. Doubtless the provisions were used to supply the 
needs of men employed on some of the vessels proceeded against, but which 
of the vessels was supplied by the libelant does not appear." 

In The Columbus (D. C.) 65 Fed. 430, it was held that the libelant 
had no joint maritime lien on several scows and dredges for services 
of tugs in towing the scows for the purposes of discharging the ma- 
terial raised by the dredge, and for moving the dredges from place to 
place as the work progressed, although the plant was an entirety. In 
The Newport, 52 C. C. A. 415, 114 Fed. 713, the Circuit Court of 
Appeals for the Second Circuit decided that, although the services 
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were rendëfed on the crédit of the vessels, a joint lien against a dredge, 
and scows ùsed in connection therewith, for services rendered to 
ail the vessels under a oommon contract, could not be enforced. 
The libelant in the case ai bar could not hâve enforced a mari- 
time lien under the évidence: adduced, as he furnished the supplies 
on the crédit of two vessels, without distinguishing the goods sup- 
plied and crédit afiforded to each. He cannot enforce a lien under 
the statute, because the statute has not been followed. It makes a 
vessel a debtor, provided the amount claimed' against the vessel be 
stated in the notice of lien filed. Hère a gênerai debt against two 
vessels conjoined is stated, without any effort to charge either with 
its just share. Even if the libelant .could now point out the amount 
due from each, he has not donc so in his notice of lien, and, as a resuit, 
he has no lien to support his action. The time for him to distribute 
the indebtedness to the several vessels was when he sought to charge 
such indebtedness to the several vessels. He cannot state a gross sum 
against both vessels, and await the trial for the purpose of determining 
vvhat each vessel should bear. 

The libel filed alone against the boat the Warner Miller Company, 
formerly the Hiram W. Eads, to enforce the lien sought to be perfect- 
ed against two vessels, must be dismissed. 



THE DE VEATJX POWBLIi. 

THE LACKAWANNA. 

(District Ctourt, E. D. New York. January 31, 1903.) 

l. Coi/LisiON— Stbam Vessels CnossiNG—CoNCURiuNG Fault. 

A ferryboat, leavlng her New York slip to cross North river In the day- 
time as a tug was comlng up with a tow several hundred feet below, 
claimed her privilège of crossing ahead by signal, whieh was not aij- 
Bwered. A second signal was unanswered, and she proceeded on her 
course, a collision resultlng. The master of the tug, who was acting as 
wtieelsman, pilot, and lookout, neither initiated nor answered a signal, 
and paid. no attention to the ferryboat, although his was the burdened 
vessel. Èeld, thB.i both vessels were in fault; the tug, for Inattention 
and faillng tp malntaln a proper lookout, and the ferryboat, for proceed- 
Ing af ter her signais were unanswered, and the inattention of the tug 
had become apparent. 

In Admiralty. Suit and cross-libel for collision. 

James J. Macklin, for Hoboken Ferry Company. 
Butler, Notman, Joline & Mynderse and Mr. Brown, for Harris 
and for the De Veaux Powell. 

THOMAS, District Judge. At about s 45 a. m. in July the tug 
De Veaux Powell, towing an empty barge on a hawser, was going up 
the North river, with the tide ebb, the wind N. N. W., and was several 
hundred feet below, and a thousand feet ofï-shore from, the Fourteenth 

H 1. Signais of meeting vessels, see note to Union S. S. Co. v. Erie & W. 
Transp. Co., 30 C. C. A. 630. 



PEDEN V. AMERICAN BKIDGE C30. 823 

Street Ferryhouse, when the ferryboat Lackawanna issued therefrom. 
After clearing the slip, the ferryboat claimed her privilège by sounding 
one whistle, and, in default of reply, repeated the same, after going 
twice her length, but received no answer. She continued under a port 
wheel, which turned her obliquely across the tide and the course of the 
Powell toward her ferryhouse at Fourteenth street, Hoboken. The 
tug and ferryboat collided, and for the injuries received by the vessels 
the above libels hâve been fîled. 

The captain of the Powell was leaning indolently on the wheel, 
undertaking ineffectually the duties of pilot, wheelsman, and lookout. 
He testifàed that he saw the Lackawanna at Fourteenth street, and did 
not see her again until she ran across the bow of the tug at Twenty- 
First street. His contention is that the ferryboat was behind the tug, 
and, after straightening up the river, paralleled the tug's course, until 
at Twenty-First street she circled around the latter's bow, whereupon 
the collision occurred. This statement is incredible, and illustrâtes the 
culpable inattention of the Powell's pilot. The ferryboat, swinging 
under a port wheel to get her heading, might seem for a time to run 
alongside the Powell, especially as the latter starboarded when the 
Lackawanna was abreast ; but the latter did not hâve occasion to go, 
nor did she go, to Twenty-First street, and the collision probably 
occurred below Eighteenth street. Although the tug was the bur- 
dened vessel, she did nothing to avoid the collision until it was in- 
évitable. She neither initiated nor answered signais, she had no 
proper lookout, and the pilot was négligent in the discharge of each 
of the dual duties assumed by him. Whether the Powell was priv- 
ileged or burdened, she knew that the Lackawanna was claiming and 
assuming the privilège, and yet she made no protest. But this situa- 
tion must hâve appeared plain to the pilot of the Lackawanna. He 
twice claimed the right of way, and understood that it was not accord- 
ed. He knew of the continued inattention or misapprehension of the 
pilot of the tug, as the vessels converged over a considérable distance 
on crossing courses, and yet kept on his way to the menaced collision. 
This cannot be excused, in view of any explanation given, and it fol- 
lows that the costs and damages must be divided. 



PEDEN V. AMERICAN BRIDGE CO. 

(Circuit Court, N, D. IlUnols, N. D. January 31, 1903.) 

No. 23,295. 

1. DEATH— DeCLABATION— AlLEOATION op Damages. 

Where, in an action for death by decedent's admlnîstrator, the décla- 
ration alleged tbat décèdent left, him surviving, his widow and four 
children, and contalned the usual allégation of damages to plaintiff as 
administrator, it was not objectionable for failure to allège damages 
sustained by the next of kin; damages to the wife and children being 
presumed. 

8. Same— Depects Available after Verdict. 

Under Rev. St. 111. e. 7, i 6, par. 9, providing that Judgment shall not 
be anested after verdict by reason of want of any allégation or aver- 

T 1. See Death, vol. 15, Cent. Dig. § 69. 
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ment on account of whlch omission a spécial demurrer could hâve been 
sustained, wliere no demurrer was Interposed to a déclaration for wrong- . 
fui death, and the jury found that deeedent's next of kin had sustained 
substantial damages by reason of defendant's négligence, a judgment on 
the verdict could not be arrested on tbe ground that the déclaration did 
not allège damage to the next of kin. 

Kruse & Peden, for plaintiff. 
Alexander Clark, for défendant. 

KOHLSAAT, District Judge. Plaintiff recovered a verdict in the 
above case. A motion for new trial was overruled, and now défend- 
ant moves in arrest of judgment on the ground that the déclaration 
does not allège damage to hâve been sustained by the next of kin. 
It appears from the déclaration and the évidence that plaintifï's dé- 
cèdent left, him surviving, his widow and four children. The déc- 
laration contained the usual allégation of damages to plaintifï as ad- 
ministrator, but does not specifically set out that damages were sus- 
tained by the next of kin. Défendant relies upon a dictum of the 
suprême court of Illinois in the case of Railroad Co. v. Morris, 26 
111. 400. In that case the existence of next of kin was not alleged, 
and the dictum relied on was not essential to a disposition of the 
case. It is well settled that, where the relation of husband and wife 
or parent and child exists, the law présumes pecuniary loss from 
the fact of death. McKechney v. Redmond, 94 111. App. 470; Rail- 
road Co. v. Brodie, 156 111. 317, 40 N. E. 942; Railroad Co. v. Scan- 
lan, 68 111. App. 630; Haûg v. Railway Co. (N. D.) 'jj N. W. 97, 
42 L. R. A. 664, 73 Am. St. Rep. 727; Korrady v. Railway Co., 131 
Ind. 261, 29 N. E. 1069. 

Paragraph 9 of section 6 of chapter 7 of the Revised Statutes of 
Illinois provides that : 

"Judgment shall not be arrested or staid after verdict, nor shall any judg- 
ment upon verdict be réversed or in any way affeeted by reason of the 
followlng Imperfections, omissions or defects In the process, pleadings or 
records, 1. e., [paragraph 9] for the want of any allégation or averment on 
account of whlch omission à spécial demurrer could hâve been maintained." 

No demurrer was hère interposed. There can be no doubt but 
that the defect, if it be such, could hâve been reached by a spécial 
demurrer. The jury found that the deeedent's next of kin had sus- 
tained substantial damages by reason of defendant's négligence. The 
allégations of the déclaration are sufficient to sustain the verdict. 

The motion is denied. 



In re BBLDBN et al. 

(District Court, N. D. New York. January 31, 1903.) 

Bankeuptct— Sale dp Assbts— Skttins Aside. 

A sale of an asset of a bankrupt, fairly and regularly made, will not 
be set aslde at the instance of one who has no other interest than the 
désire to become the purchaser at a resale, and who offers to make a 
higher bld, agalnst the objections of ail the creditors who could alone 
be beneâted. 
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In Bankruptcy. This is an appeal, or motion, în the nature of an 
appeal, to review the action of the référée refusing to set aside the 
sale of an asset belonging to Alvin J. Belden individnally. 

Robert E. Drake, for petitioner, Westinghouse Electric & Manu- 
facturing Company. 

Wm. M. Brown, for individual creditors of Alvin J. Belden. 

RAY, District Judge. Alvin J. Belden and John A. Seely were 
copartners doing a gênerai contracting business. Having been ad- 
judged bankrupts, it is found that the debts of the fîrm amount to 
$166,000, or thereabouts, with assets amounting to $3,000, or there- 
abouts. The individual debts of Alvin J. Belden amount to at least 
$49,150.54. His individual property, so far discovered, — and it is con- 
ceded he has no other, — amounts to the sum of $10,000, as deter- 
mined by the sale sought to be set aside. This individual asset 
consisted of an interest of Alvin J. Belden in the estate of his father, 
A. Cadwell Belden, who died in 1896, given him by the will of said 
deceased. It is not necessary to recite the terms of the will of said 
A. Cadwell Belden. It is clear that it is impossible at this time, 
and will be impossible for many years to come, if Alvin J. Belden lives, 
to détermine the value of his interest in the estate, held by trus- 
tées, applicable to the payment of his debts. It may be very small, 
and it may prove to be large. An action was brought by the trustée 
in bankruptcy to recover what might be recovered at this time. An- 
swers were interposed, and a long, protracted litigation was in pros- 
pect. An order was made authorizing a settlement of that action, 
and a sale of such asset, so that the creditors may receive some- 
thing, the litigation ended, and the bankruptcy proceedings finally 
ended. Notice of such sale was given to ail the creditors of the 
fîrm and to ail the individual creditors of Belden. The petitioning 
créditer, Westinghouse Electric & Manufacturing Company, has a 
large claim against the firm, but no claim against Belden individually. 
This creditor claims that it did not receive its notice of the sale before 
it occurred, but does not deny that it was duly sent as required by 
law. On the sale duly made, and in ail respects fairly conducted, 
this asset sold for the sum of $10,000. This, subject to déductions 
for commissions, etc., is to be divided among the individual cred- 
itors with claims aggregating $49,000, as stated. On the motion to 
open the sale made before the référée, the petitioning creditor of- 
fered to pay $11,000 for this asset, and, on this appeal hère, ofïers 
to bid $15,000. AU the individual creditors of Alvin J. Belden op- 
pose this motion, and protest in writing against a resale. They al- 
lège that the delays and expenses will more than counterbalance 
any possible benefît accruing to them from a resale. It is plain that 
the gênerai creditors of such firm, of which the petitioner is one, 
hâve no interest in a resale of this asset unless it shall sell for more 
than $49,000. It is not indicated in any manner that there is hope 
such will be the case. The fact that, after full investigation of the 
matter, the petitioning creditor only ofifers $15,000, is strong évi- 
dence that a resale will only benefît the individual creditors of Bel- 
den, if it does them, and that the Westinghouse Electric & Manu- 
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facturing Company hasno interest to open this sale, except a pos- 
sible désire to become a bidder and purchaser at the resale, with 
the hope, or possibly with the expectation, that it will become the 
purchaser, and find the asset of greater value than the sum paid. 
This court does not doubt its power to open this sale on the ground 
of inadequacy of considération, but to do that, in face of the opposi- 
tion of ail the creditors interested in that considération, would be 
unjustifîable. 

This motion must therefore be denied, and the order of the référée 
denying the motion to set aside the sale made, and order a resale, 
approved ând confirmed. It is so ordered. 



BROWN V. DAUGHERTY et aL 

(Circuit Court, D. Missouri, S. W. D. February 10, 1903.) 

No. 3. 

t. HcsBAîîD AND WiFE— Wifb's Sbparatb Propbrtt— Rkceipt oî" Procebds 

BY HUSBAND. 

Under Gen. St. Kan. 1889, § 3752, wlilcb provides that any property 
whlch a woman may own àt the time of her marriage sliall remain ber 
sole and separate property, and shall not be subject to tlie disposai of her 
husband, a liusband wlio receiyes tlie proceeds of hls wife's property in 
that State, sold after the marriage, holds the same. In trust for her use 
and beneflt; ^nd it remains her property after it has been talien by hlm 
Into another state, and becomes subjeet to the laws of sueh other state. 

8. Samb. 

Rev. St. Mo. 1889, S 6869, provides that ail property of a married 
woman, together with ail Income, increase, and profits thereof, shali be 
and remain her separate property, and that her Personal property shall 
not be deemed to hâve been reduced to possession by her husband by his 
use, oceupancy, care, or protection thereof, unless with her assent In 
wrltlng, giving hlm full authority to sell or dispose of the same. A hus- 
band, in Missouri, Invested money recelved from a sale of hls wife's 
property in other property and in business In her name, and subsequently, 
on a sçile of sueh property and business, relnvested the proceeds in a farm, 
the title of whlch was taken In her name. Beld, that the proceeds of 
sueh farm, when sold, although recelved by the husband, was the prop- 
erty of the wife;' she nèver having glven hlm any written authority to 
dispose of any of her property. 

8. Samb— Dkposit of Wife's Monbt by Husband— Liabilitt op Bank. 

A husband deposlted money whlch he received from a sale of land 
owned by hls wife, and whlch, under the law, was her separate prop- 
erty, in a banlî In her name; statlng to the cashler that he would sign 
the checks. The bank entered her name as the depositor, and Issued a 
passbook In her name, whlch the husband showed to his wife. He sub- 
sequently drew checks agalnst the deposit, to whlch he signed her name, 
and whlch the bank paid, until the money was ail withdrawn and con- 
verted to hls own use. The wife had not authorized the deposit; nor did 
she authorize the drawlng of the checks, or know of the same until after 
the money was ail withdrawn. Beld, that the légal eCfect of the trans- 
action of the deposit was to establish, prima facie, the relation of créditer 
and debtor between the wife and the bank, and that having accepted her 
as a depositor, and the money being in fact her property, the bank could 
not discharge Its indebtedness by paying ont the money without her au- 
thority, but was liable to her, under the facts shown, for the amount of 
the deposit. ■ 
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4. Samb— BstoppbIj of Wife^Agenctt of Husband. ^ 

The fact that the husband had been doing business In hia wife's name, 
and handling ber money, without objection on her part, dld not create 
an estoppel against her in favor of the bank, where It was not shown 
that the bank had bnowledge of it, or acted upon the falth of the hus- 
band's gênerai agency. 

6. Same— Proof of Agency. 

When it Is sought to bind a married woman by acts of her husband on 
the ground of bis agency, the évidence must be clear, cogent, and un- 
equivocal. 

This is an action by the plaintiflf to recover from the défendants, as 
trustées of the Bank of Garterville, the sum of $4,000, alleged to hâve 
been deposited to the plaintiff's crédit in said bank in June, 1895. 

The pétition allèges that in April, 1897, said bank, a Missouri corporation, 
by resolution of its stockholders, went into voluntary liquidation, and was 
thereby dissolTed; that at the tiine of said dissolution the défendant Daugher- 
ty was président, and the other défendants were dlrectors, of said corporation, 
and were the exclusive managers thereof; and that at the time of the dissolu- 
tion there were sufficient assets and property of the bank to hâve paid ofC ail 
of its indebtedness, including the $4,000 to plaintîfl. It is then alleged that, 
under the provisions of the statute of the sta te, (section 976, c. 12, art. 1, Rev, 
St. 1890) in force at the time In question, said offlcers of the bank became lia- 
ble for said deposit, and it was their dilty to bave paid the same to plaintlfC, 
which they hâve failed and refused. to do after demand therefor. The auswèr. 
after tendering the gênerai Issue, allèges that one Joseph Brown, the then hus- 
band of the plaintifï, came to the défendants bank to deposit the sum of $4,000. 
which he then had on his person; that he stated to the offlcers of the bank, 
in maklng the deposit in the name of his wife, that ail checks slgned by hini 
should be honored by said bank on said fund, and the bank should pay ail 
checks signed by him in the plaintifC's name and that nearly ail of said money 
so deposited was aecordlngly paid out by said Bank of Garterville on checks 
so signed by said Joseph Brown; that when said bank dissolved there was 
about $700 on hand of said fund; and that, on the organlzation of the First 
National Bank of Garterville, the balance of said fund was turned over to the 
last-named bank, and was checked out, prior to the institution of this suit, 
in the manner above stated. The second paragraph of said answer states 
that, if said money was that of the plàlntlflf, her said husband at the time 
of the deposit was her authorlzed agent to handle the money for her, and to 
sign her name to checks, and that long prlor thereto, and while the same was 
being checked out, said Joseph Brown dld business in his wife's name, and 
was her gênerai agent, authorized to handle the deposit and check out ail of 
her funds. A jury being walved by stipulation of the parties, the cause was 
submitted to the court for hearing. The évidence showed that at the time 
of said deposit the name of the plalntiff, Louisa Brown, was entered by the 
cashier of the bank upon the register book as the deposltor; and a passbook 
was handed by the cashier to said Joseph Brown. with the indorsement on the 
back thereof: "Bank of Garterville, Garterville, Mo. In Account wlth Loulsa 
Brown." On the flrst Inslde page of this passbook the caption is as folio ws: 
"Dr. Bank of Oarterville, in Account with Louisa Brown, Gr." And under- 
neath which are the words and figures: "189f), June 1 By Dept. 4,000.00." 
The crédit side Of this passbook shows that. In sums ranging from $50 to .¥500 
(most generally in sums of $100), from month to month, this fund was checked 
out between the time of the, deposit and April 10, 1897, wlth the exception of 
$700. This passbook Joseph Brown took home wlth him and showed to his 
wife just after the deposit, showlng the deposit of $4,000 in her name. She 
never saw this passbook, nor the crédits therein, nor was she aware that he 
had checked said fund out, tintll after their separatloin, some time In 1900. 
Said Garterville bank was dissolved, as alleged in the pleadlngs. leaving suf- 
ficient assets to pay said debts. Said balance of $700 was transferred by the 

î 5. See Husband and Wife, vol. 26, Cent Dig. § 527. 
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Bank-of Cartervllle to the Plrst National Bank of CartervIIle In Aprll, 1897, 
whlch fond the latter bank entered to the crédit of the plalntUf; the latter 
bank being fnftnaged by the same offlcers who conducted the Bank of Oarter- 
vUle. After sald Joseph Brown had so drawn this fund from sald bahks and 
squandered It^ he and his wife separated, and he sued her for a divorce, but 
on her cross-bill the divorce was granted to her. The sald passbook Issued 
by the Bank of Carterville havlng been found by the plalntifï' s daughter In a 
prlvate drawer at the home of the daughter of sald Joseph Brown, where he 
lived after the séparation, whlch passbook dlsclosed the fact of the abstraction 
of sald fund by Joseph Brown, the plalntlÊf took légal advlce, and suit was 
instituted In the state court for the recovery of thls fund, whlch, for some 
reason not dlsclosed by the évidence, was discontinued, and thls action was 
brought In this court Other essential facts wlU sufflclently appear In the fol- 
lowlng opinion. 

C. W. Hamlin, John D. Porter, and W. D. Tatlow, for plaintiff. 
Spencer & Spencer and Howard Gray, for défendants. 

PHILIPS, District Judge. That the $4,000 deposited by Joseph 
Brown in the Bank of Carterville was the money of the plaintiflf, the 
court is well satisfied. The plaintiff was a widow at the time of her 
marriage with Joseph Brown. She inherited from her first husband a 
small farm and some personal property situate in the state of Kansas, 
where she then resided. Joseph Brown at the time of his marriage 
to the plaintiff was practically impecunious. His only estate, accord- 
ing to his testimony, conçisted in a claim to some land which he had 
entered in Kansas, which he sold shortly after his marriage, in about 
1878, for about $1,400. About that time he and the plaintiff moved 
into the state of Missouri, where he squandered and consumed the 
proceeds of said sale of his Kansas claim, which satisfactorily appears 
from the évidence to hâve been prior to the sale of the plaintiff's land 
in Kansas, which occurred in about 1883; at which time they were liv- 
ing in the state of Missouri. The amount realized on the sale of the 
plaintiff's said land was about $1,400. The évidence does not show 
whether or not this money was turned over to Jos. Brown in the 
state of Kansas. It was, however, brought into the state of Missouri. 

By the statute of Kansas (section 3752, Gen. St. 1889) in force at 
the time in question, of which statute the fédéral court takes judicial: 
cognizance^— : 

"The property, rea! and personal, whlch any woman In thls state may own, 
at the time of her marriage, and the rents, Issues, profit or proceeds thereof, 
and any real, personal or mlzed property whlch shall corne to her by descent, 
devise or bequest, or the glft of any person except her husband, shall remain . 
her sole and separate property, notwithstandlng her marriage, and shall not 
be Bubject to the disposai of her husband, or Uable for his debts." 

Evçn if the proceeds of the sale of the plaintiff's said property in: 
Kansas was received by the husband, he received it in trust for her use 
and benefit. When it was brought into the state of Missouri, the 
domicile of the husband and wife, it became subject to tlie laws of the 
latter state. 

By section 6869, Rev. St. Mo. 1889, in force at the periods in ques- 
tion in this suit, it was provided that: 

"Ail real estate and personal property, Includlng rlghts In action, belonglng 
to any woman at her marriage, or which may come to her during coverture, 
py gift, bequest or inherltance, or by purchase wlth her separate money or 
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means, or be due as the wages of her separate labor, or bas grown out of any 
violation of her Personal rights, shall, together wlth ail Income, Increase and 
profits thereof, be and remain her separate property and under her sole con- 
trol, and shall not be liable to be taken by any process of law for the debts 
of her husband. Thls section shall not afCect the title of any husband to any 
Personal property reduced to hls possession wlth the express assent of hls 
wlfe: provlded, that sald Personal property shall not be deemed to bave been 
reduced to possession by the husband by his use, occupancy, eare or protec- 
tion thereof, but the same shall remain her separate property, unless by the 
terms of sald assent, In writing, full authority shall hâve been given by the 
wlfe to the husband to sell, encumber or otherwise dispose of the same for 
his own use and benefit" 

There is no pretense that any assent in writing was ever given by 
the plaintiff to évidence his right of possession to this money. The 
statute positively interdicts any claim of right by or through him to 
this property, growing out of his possession, control, or management 
thereof, exclusive of the wife's absolute title, unless expressed in writ- 
ing. His taking and using this money of the plaintiff is readily under- 
stood from the relative character and disposition of this man and wife, 
as the court observed them on the witness stand, and from the sur- 
rounding facts and circumstances. She is an illiterate woman, of 
little mentality and self-assertion, and easily imposed upon by such 
a man as Joseph Brown. He is a coarse man, of low instincts and 
little moral sensé, who evidently regarded his wife as little more than a 
servant, with no rights he was bound to respect; holding her mind 
and property in complète subordination to his will and desires. Nol- 
ens volens, he took her money and invested it in mining property and 
in other adventures, and even in the saloon business. He employed 
her name in thèse transactions without her consent or request. She 
testified (and the court crédits her statement) that if, at any time, she 
made inquiry or sought information respecting the state of the busi- 
ness afïairs, he would curse and repuise her, and therefore she shrunk 
from seeking such information. He testified that he made money out 
•6i thèse opérations, and with the proceeds a farm was bought in 
Newton county, Mo., in 1885, which he claimed cost about $5,000, 
the deed for which was made to the plaintiff in fee simple. Where the 
wife's separate money is invested in other property or in business, and 
the same is managed by the husband in her name, the proceeds thereof 
remain the property of the wife. He does not thereby acquire either 
an exclusive or community interest therein under the married woman's 
act of this State. This is necessarily so under the statute which ex- 
pressly secures to the wife "ail income, increase and profits" from her 
separate estate. This is the rule in Kansas. Parker v. Bâtes, 29 
Kan. 597. Aside, however, from this aspect of the case, when the 
husband caused the title to this land to be placed absolutely in the wife 
by deed of conveyance the land became the separate estate of the 
wife, and répudiâtes the idea of a resulting trust in the husband's 
favor. Gilliland v. Gilliland, 96 Mo. 522, 10 S. W. 139; Schmalhorst 
v. Peebles, 71 Mo. App. 219, 223. When this land was sold, in 1895, 
the proceeds thereof, by express provision of the statute, became and 
remained the separate property 01 the wife. This land sold for some- 
thing over $6,000. It was then subject to a mortgage of about $1,200, 
which left the net proceeds of the sale about $5,060. Four thousand 
120 F.— 34 
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doUars of this sum is the fund deposited in the Bank of Carterville, 
leaving about $i,ooo in the hands of Joseph Brown, which he appropri- 
ated to hipiself. Without more, had he deposited this $4,000 in the 
bank in hjs own name, the wife, as a feme sole, under the statute, 
could hâve maintained an action therefor against the bank, as for 
money had and received to her use and benefit, prior to its disburse- 
ment by the bank on the husband's order. Logically and legally it 
must follo'w that, if the bank had notice that it was the wife's money 
when deposited, it would be legally bound to repay the same to her, 
unless withdrawn by her, or by some one duly authorized by her. In 
Rodgers v. The Bank of Pike County, 69 Mo. 560 (a case much in 
point), it w/as held that, where the wife sells her real estate for money, 
the transaction amounts to a purchase of the money with her separate 
means, within the meaning of the married woman's act, ànd, if such 
money cornes into the possession of the husband, he caïiilot dispose of 
it without her consent in writing. In that case the plaintifif 's husband 
collected the money arising from a sale of her land, and at first deposit- 
ed the amount in the bank as his ôwn. On the sâme day he returned 
to the bank, and asked the cashier if his creditors could reach the 
money; and, upon being informed that they CQUld, he directed the 
cashier to transfer the deposit to his wife's crédit, which was donc, 
and a ceçtificate was made out in her name. At the same time he di- 
rected the cashier to pay out the money on checks drawn either by 
himself pr his wife. Characteristically, however, the husband drew 
out the money on checks <irawn in the wife's name, signed by him just 
as in the case at bar ; and, precisely as in the case at bar, the plaintifï 
did net tell the husband to deposit the money in bank, but he in- 
formed her a few days àfterwards that he had donc so in her name. 
She learned àfterwards, when at the bank, that her husband had al- 
ready drawn out $100 df the $400 deposited, and she made no answer 
thereto. The wife recovered judgnaent'for the balance of the account ; 
and, while the case was reversed. bebause of the nonjoinder of the hus- 
band with the plaintifif, as the law then required, it is quite clear from 
the opinion of Judge Napton that tïie mit was entitled to recover, in 
the absence of the requisite évidence of agency totljjç, husband to draw 
the money out for her. The only doubt expressed by him was 
whether or not the plaintifï's silence and nonaction ^fter she had been 
advised by, the bank that her husband was drawing the pioney out on 
checks signed in her name was a ratification or estoppel! "rhe same 
ruling was followed by the Court of Appeals in Stone v. Bank, 81 
Mo. App. 9. 

Conceding to the défendant the most favorable construction of what 
trarispired when Joseph Brown deposited this money, the légal efifect 
of it is that the cashier of the bank was advised that the $4,000 was the 
tnpney of the -plaintifif. The effective substance 61 the évidence touch- 
ing this issue is that the défendant Daugherty, président of the defend- 
apt bank, introduced Joseph Brown to the cashier, W. B. Kane, as ,his 
(Paugiierty's) friend, stating that he wanted to make a deposit. 
Thereupon Brown produced $4,000 in currency, and handed it to the 
cashier, saying he wanted to deposit it in his wife's name, and that he 
would draw it out in her name. The cashier's version of the transac- 
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don îs that Brown said: "I wish to make this deposit in my wife's 
name— Mrs. Brown. I will sign the checks." Thereupon the name 
of the plaintiff, Louisa Brown, vvas entered in the register bock of 
depositors, and the cashier handed to Joseph Brown the passbook de- 
scribed in the foregoing statement of the case. The cashier never saw 
the plaintiff, and she was never in the bank, nor even in the town of 
Carterville. In his testimony the cashier, Mr. Kane, spoke of hearing 
a conversation of Joseph Brown at a window of the bank counter, 
with some clerk, perhaps, of the bank, to the efïect that his reason for 
having made the deposit in his wife's name was that he owed some old 
debt in Kansas when he left there, and he was afraid his creditors 
might be after the money. But it is clear from his cross-examination, 
and a previous déposition given by him respecting this controversy, 
that the conversation at said window was after the money had been 
checked out by Joseph Brown. At the time of the deposit, Brown did 
not even state that the money was his, or that he deposited it as agent 
for his wife, or that he had any agency from her to withdraw it. Tlie 
légal effect of the transaction of the deposit is that prima facie it estab- 
lished the relation of créditer and debtor between the plaintiff and the 
bank. The corollary of this proposition is that the bank could only 
discharge that relation by payment to the plaintiff in person or on her 
order, or to her authorized agent. Authorities supra. The very fact 
that the husband made the deposit in the name of his wife was notice 
to the bank that the money, prima facie, was the property of the wife. 
It was in the nature of a caveat to the Ijank that no one could there- 
after withdraw this deposit without authority from her. The books 
of the bank and the passbook given in the name of the plaintiff con- 
stitute an admission and récognition by the bank that she was the 
depositor in fact and in law. The moment Joseph Brown stated that 
he was to withdraw this money on checks signed by him, the most 
ordinary business prudence would hâve dictated to the cashier the in- 
quiry, "Where is your authority to do so?" A more unbusinesslike 
course, on the part of a bank, to accept checks on a fund known not to 
hâve been signed by the depositor, and not even by Joseph Brown as 
her agent, is hard to conceive. 

The case of Bâtes v. First National Bank, 89 N. Y. 286, présents a 
parallel case in its principles, and the reasoning of the court is so com- 
plète and satisfactory as to justify extended quotations therefrom. In 
that case the wife received from her father's estate checks payable to 
her for $1,000, in separate sums of $500. She indorsed one of the 
checks in blank, and delivered it to her husband, with directions to 
deposit it in the défendant bank in her name, and bring her the pass- 
book. The passbook was accordingly made out by the bank, just as 
in the case at bar, showing the wife to be creditor, and the bank her 
debtor, in the sum of $500. The husband took the passbook and de- 
livered it to his wife. In the case at bar, Brown took the passbook 
home and showed it to his wife. The second check was deposited 
in the same way, and likewise entered in the passbook. On the trial, 
défendant offered to prove by its teller that, when the plaintiff's hus- 
band came to the bank and made the deposit, it was in pursuance of 
an agreement between him and the teller for the bank that the money 
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should be deposited to the crédit of the wife, with the condition that 
it should be withdrawn upon checks made by him in her name, and 
the money was afterwards so withdrawn. The trial court ruled that 
this évidence was compétent, provided it was foUowed up by évidence 
of the agency of the husband to so sign checks in his wife's name, or 
of the wife's permission to her husband to withdraw the money in his 
own name or in her name, or if counsel expected to follow it up with 
évidence of ratification by the plaintifï. Counsel stating that he of- 
fered the évidence irrespective of the fact of such agency or ratifica- 
tion, but upon the sole ground of the alleged understanding and agree- 
ment between the husband and the teller, the court ruled this évidence 
out. The Court of Appeals held that the évidence ofifered was only 
admissible upon the assumption that the husband was either the real 
owner of the fund, or was entitled to be dealt with as such by the bank ; 
that in such case it was perfectly compétent for him to dictate the 
terms of the deposit, and the manner of its withdrawal. "But if the 
husband came as agent, and not as owner, or the attending circum- 
stances were such as to charge the bank with knowledge of his real 
relation to the fund, an arrangement hostile to the safety of the 
principal, and beyond the apparent scope of the agency, drew after it 
the péril attaching to a want of actual authority." The court held 
that the indorsement of the checks in blank, and the delivery thereof 
to the husband, were sufficient to make him the apparent owner, but 
when he made the deposit in the name of his wife, and took the pass- 
book in her name, it disclosed the fact of his agency only to the extent 
of making the deposit for her. The situation then was that the bank 
was bound to recognize the wife as the owner, and pay only upon her 
order, and that when the défendant sought to show that the transaction 
imposed upon the bank the condition that the husband should be at 
liberty to withdraw it upon checks signed by him in his wife's name — 
"It was Inconslstent, because the bank was asked at the same moment to 
treat the wife as owner and depositor, and as nelther, and so glve to her an 
apparent crédit which was In truth a delusion. It was suggestive of fraud, 
because, while àssurlng her of the sSïe disposai of her money, and the honest 
fulfillment of the agency she had created, it enabled her crédit to be stolen 
away without her knowledge, and disclosed plaln traces of dupllcity and 
equivocal purpose. It was out of the usual and ordinary course of business. 
If the money had been the husband's, and he had merely wished to enable 
his wife to draw on it at wlll, he would naturally hâve deposited It to bis 
own crédit, and glven her his checks, or authorized the bank to accept hers. 
If, on the other hand, as the bank was falrly warned, the money was hers, 
and she desired her husband to draw upon It freely, she would hâve given him 
her checks, or sent an order to accept his. When the bank was tendered a 
deposit upon conditions such as we hâve descrlbed, and vrith such knowledge 
as the circumstances tended to Impart, Its duty was to refuse the deposit, or 
requlre the assent of the wife. Omitting to do so, It took the risk of the 
actual truth, and paid the unauthorized checks at Its péril.' Any other rule 
would permit a bank to be blind when It ought to see, and furnish dangerous 
faclllties for fraud. In the présent case just that happened which might 
easily hâve been foreseen. The husband drew his wife's money upon fraudu- 
lent vouchers, with such aid from the bank as made it liable for the consé- 
quences. The husband's possession of the money did not authorize it to infer 
authority to sign the wife's name to future checks. It relied upon the hus- 
band's honesty without Inquiry as to the fact. and must take the rlsks of its 
reliance. Its passbook was something more than a mère receipt. It im- 
ported, besldes, a promise to pay on demand, and so had in it éléments of 
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«ontract. The bank made the wlfe Its deposltor, whom It was bound to pro- 
tect against vouchers not known to be actually hers. It established a relation 
which it was required to respect so long as it existed, and from tlie duties of 
which it could not escape without lier real authority. It trusted tlie husband 
beyond the scope of his apparent authority, and must bear the conséquent 
loss." 

To the same effect are the cases of Kerr v. Bank, 158 Pa. 305, 27 
Atl. 963; Honig V. Bank, 73 Cal. 464, 15 Pac. 58. The latest ut- 
terance by the appellate courts of this state touching this question 
is in Armstrong v. Johnson, 93 Mo. App. 492. It is on this prin- 
ciple that it was held in Bail v. Liney, 44 Barb. 505, thàt a depositary 
who has received goods, to be stored from one acting agent for an- 
other, must deliver to the principal, notwithstanding the agent's di- 
rections to the contrary. 

The only défense interposed to save the bank for paying out this 
money as it did is set up in the second paragraph of the answer, 
which simply allèges that Joseph Brown was the authorized agent of 
the plaintifï to handle the money for her, to sign her name to checks, 
and that a long time prior thereto, and while the money was being 
checked out, Joseph Brown did business in his wife's name, and was 
her gênerai agent to handle ail her funds, to deposit the same in 
banks, and check the same out. It does not plead any acts of estop- 
pel or ratification in terms. It is the settled rule of practice under 
the Code in this state that no évidence is admissible to show a rati- 
fication or estoppel in pais unless the same be specifically pleaded. 
Wade V. Hardy, 75 Mo. 399 ; Bray v. Marshall, 75 Mo. 327 ; Noble 
V. Blount, "jy Mo. 235; Hammerslough v. Cheatham, 84 Mo. 21. 
While the answer allèges that Joseph Brown had been doing business 
in his wife's name, and was her gênerai agent, fully authorized to 
handle ail of her funds, it does not allège that this fact was known 
to the défendant at the time the deposit was made, or when the 
funds were being checked out, or that it acted upon the faith of any 
such gênerai agency, so that the bank "neither acted on nor altered 
its conduct on account of any act of the plaintifï." Spurlock v. 
Sproule, 72 Mo. 503; Noble v. Blount, Tj Mo. 235. And even if a 
ratification or estoppel had been properly pleaded, there is no suiïi- 
cient évidence to support it. The court finds the évidence to be that 
the plaintifï neither expressly nor impliedly authorized Joseph Brown 
to withdraw this money from the bank, nor was she made aware of 
the fact that he was checking the money out in her name prior to 
the dissolution of the bank. 

Responsive to the spirit of the statute for the protection of the 
rights of married women, the court holds that, when it is sought 
to bind her by acts of the husband on the ground of his agency, the 
évidence must be clear, cogent, and unequivocal. The observation of 
Judge Cole in McLaren v. Hall, 26 lowa, 305, has been approved 
by the Suprême Court of this state in Rodgers v. The Bank of Pike 
County, supra — that in view of the Législature requiring the written 
assent of the wife to the réduction of the wife's property to his pos- 
session, while the statute has not prohibited her from making him her 
agent, nor altered the common law in that respect, the spirit of the 
législative enactment requiring such unequivocal proofs "is for the 
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reason that in gênerai expérience of the past, if not in the philosophy 
of the présent, the wife is under the control of and subordinate to the 
husyâfld; and neither good law nor sound reason will require the 
wife to destroy the peace of her family and endanger the marriage 
relation by open répudiation, or hostile conduct towards her hus- 
band, in order to save her property from hability for his unauthor- 
ized contraçts." This ruling has been reafïirmed by the Suprême 
Court of this State in Long v. Martin, 152 Mo. 680, 681, 54 S. \V, 
473. The defendant's testimony tended to show that about 1882 or 
1883 Brown engaged in the mining business, in partnership with an- 
other party, in the name of his wife, and that he ran a saloon in her 
name; but the plaintifï's testimony is that he did not even inform her 
of the fact that he was taking out a saloon license in her name, or 
that he was using her name in the mining business, and consequently 
she never authorized him to transact such business. And the évi- 
dence utterly fails to show that prior to the transaction in question 
he evef deposited a dollar in bank in her name, and checked it out, 
either by signing the checks in her name, or in her name by him as 
agent. And there. is no évidence that the bank, when it accepted the 
deposit in question, and when it honored the checks in the plaintifï"s 
name drawn by Joseph Brown, had any knowledge that he had ever 
acted as agent for her in a single transaction. While Joseph Brown 
testiiied that his wife knew that he was using the money deposited 
in bank, her testimony is that she never authorized him to check 
the money out, and that she did not know that he had checked a dol- 
lar of it out until the disclosure of the fact on the finding of the pass- 
book by her daughter after the séparation between plaintifï and 
Brown. Her mère silence, or failure to go to the bank to see if the 
money was there, créâtes no estoppel. McClain v. Abshire, "^2 Mo. 
App. 396, 397; De Berry v. Wheeler, 128 Mo. 90, 91, 30 S. W. 338, 
49 Am. St. Rep. 538. 

Neither can I find the quality of a ratification or an estoppel in the 
incident disclosed by the évidence respecting the wager made by 
Joseph Brown in October, 1896, on Bryan's élection. It appears 
that he put up with a stakeholder a check drawn by him in his wife 's 
name on the Bank of Carterville for $500. When he leamed the 
resuit of the élection, he repudiated the wager. He telegraphed to 
the bank, in the name of the plaintifï, not to pay the check; but it 
seems that the stakeholder had turned over the check to the winner, 
who had drawn the money thereon from the bank. Thereupon he 
mstituted suit in the state court to recover from the stakeholder or 
the winner the amount so collected. This suit he instituted in the 
name of his wife, of ail whiçh the wife had no knowledge or informa- 
tion until he came home from Neosho, and told her that he was 
in some trouble about having bet $500 of her money on the élection, 
and wanted her to go into town the next day to help him out. She 
went in with him ; his purpose being, presuraably, to prove by her 
that it was her money. The case was not tried, the défendants pay- 
ing the money over to Joseph Brown without further contest. Four 
hundred dollars of this money he redeposited in the bank, and kept 
$100 thereof, as the court infers from the circumstances disclosed. 
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He did not inform his wife that it was the money in the bank he had 
bet, or that he put up a check therefor, and there is nothing to jus- 
tify the finding that she knew or had reason to believe that he had 
drawn a check therefor on the fund in bank. He had retained $i,ooo 
■of the purchase money on her farm, and the plaintifif had no reason- 
able grounds to conclude that he had drawn upon the fund deposited 
in the bank. The only fact in évidence, advanced by défendants tO 
support a daim of knowledge on her part that her husband was 
using the money in the bank, is the fact that he sent $500 to the 
plaintifï's daughter, at Springfield, Mo., to buy her a piano, and per- 
haps to defray expenses at school. His testimony was that he drew 
this money out of the bank on a check signed by him in the plain- 
tifif's name. The passbook shows cash drawn November 6, 1895, 
$500 ; and it may be conceded that it represents the sum so advanced 
to tlie daughter. Plaintifï's statement is that she was aware of the 
fact that he had so advanced that amount of money, but she did not 
know that he had drawn it by check on the fund in bank, and that 
she supposed he was paying the money out of the proceeds of the 
horses and cattle on the farm, of which there was a large number, 
which he was selling at will. He never informed her of the fact that 
this money was drawn from the bank. It would be a strained infer- 
ence from thèse facts for the court to find that the plaintifï had 
knowledge of and recognized his action in checking out the money 
in her name. Such évidence is not clear, cogent, and persuasive, 
within the rule. Nor is such fact pleaded in the answer as a ratifica- 
tion or an estoppel. Nqr is there any évidence that the ofïicers of the 
bank had any knowledge of the purpose for which said money was 
to be appropriated by Brown. 

When on the witness stand, Joseph Brown was sharply interro- 
gated by the court as to what disposition he had made of so large 
a sum as $4,000 within a period of about two years. He was unable 
to give any intelligent or reasonable explanation therecf. He claim- 
ed, in a gênerai way, that he had used much of it in supporting his 
family. On the contrary, the plaintifï's testimony showed th^t dur- 
ing this time they were living on a farm, which was suppHed with 
cattle and horses, and the products of the farm, out of which the 
family was supported and maintained ; that she and her children 
worked hard: that she milked the cows, did the household work, 
sold products from the farm, and was very economical. The évidence 
showed that he was a man who did little work ; that he raced horses 
and vras dissipated to some extent. And I am persuadéd that he 
wasted such a large amount of money in prôfligacy, on his own ap- 
petite and sporting indulgences, while his wife was living on the little 
farm, "to pinch and spare" to eke out a stînted livelihood. When 
they separated she went out into the world homeless and almost penni- 
less, and this condition was aggravated by her ill health. Until she 
was freed by a divorce from her husband's domination, she should 
not be held guilty of lâches in not looking.after her claim against 
the bank. At the time of the séparation, Joseph Brown had with- 
drawn the whole of the deposit. 
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The true explanation of the bank's conduct in this transaction is 
found in placing confidence personally in Joseph Brown on the in- 
troduction . of him by the président of the bank to the cashier. The 
cashier and the disbursing clerk assumed that Brown had the au- 
thority to sign his vyife's name to checks, upon an assumption of au- 
thority based alone on his statement. In lavv and equity, the bank 
should look for restitution to Joseph Brown, who deceived it. 

Another fact may be adverted to by the court : On the dissolu- 
tion of the Bank of Carterville and the organization of the First 
National Bank of Carterville, the remaining fund in the former bank, 
of $700, was by the défendants, of their own motion, transferred to 
the latter bank, and thereupon the national bank advised the plaintiff 
of the crédit in her name of $700. She was under no légal or moral 
obligation to demand that fund from the First National Bank. There 
was no contractual relation between her and the new bank. Her con- 
tract was with the Bank of Carterville, and the relation of créditer 
and debtor existed alone between them. She had a right to rely 
upon her depositary to account for the fund when called for. A de- 
mand by her on the First National Bank the défendants would hâve 
at once claimed was a récognition of the right of the Bank of Carter- 
ville to make such transfer. While it appears from the évidence that 
some time prior to the institution of this action in this court the 
plaintifï had brought such suit against the défendants in the state 
court, yet, as the date thereof is not definitely fixed by the évidence, 
the court will award interest to the plaintifï only from the date of 
the filing of the présent suit. 

Judgment for plaintifï. 



KELLET et al. v. CUNARD S. B. CO., Limited. 

(Circalt Court, D. Massachusetta January 6, 1903.) 

No. 1,258. 

1. teippiNo— Action fob Pailurk to Dbmvkb CABao— Evidence of Ekcbutt 

OF GOODS. 

Upon the Issue whether goods claimed to hâve been shipped In a forelgn 
port, but which were not dellvered by the carrier, were in fact received 
on board, the acts of the shlp's ofBcerB, whose customary duty it Is to 
check ott merchandlse received aboard, Is received as évidence of great 
Importance. 
& Samb. 

Evidence examlned. In an action at law by a shlpper against a steam- 
ship Company to recover for failure to dellver cargo, and held such as to 
Justlfy the submission to the Jury of the question whether the mer- 
chandise in controversy was actually received on board defendant's shlp. 
Smith V. Navigation Co. p.896] App. Cas. 70, applied. 

At Law. On motion for new trial. 

Whipple, Sears & Ogden, for plaintifïs. 
Futnam & Putnam, for défendant. 

PUTNAM, Circuit Judge. In this case there was a verdict for the 
plaintifïs for goatskins and kidskins alleged to hâve been shipped 
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from Naples to Boston by the defendant's steamer Tarifa. The voy- 
age of this ship ended at Liverpool, where bulk was broken, and 
the marchandise brought from Liverpool to Boston by another ves- 
sel. The voyage from Naples to Liverpool was a part of a continu- 
ons shipment on defendant's alleged through bill of lading to Boston. 
The only question we hâve to consider is whether the merchandise 
in question went over the rail of the steamer Tarifa at Naples with 
the plaintififs' marks thereon. The défendant maintains that it did 
not, and that sheepskins were substituted before the goods were de- 
livered to the ship, so that, through the fraud of parties at Naples, 
to whom the plaintififs are alleged to hâve intrusted them for ship- 
ment, efïectuated before they were laden, sheepskins were substi- 
tuted for the goatskins and ïcidskins owned by the plaintififs, falsely 
marked with the tags which the plaintififs had caused to be put on 
the latter while on the quay awaiting shipment. 

It was conceded that at least a portion of the goatskins and kid- 
skins belonging to the plaintififs were laden aboard the Tarifa, though, 
as claimed by the défendant, when laden, they bore, through the fraud 
of the parties intrusted by «the plaintififs with their shipment, the 
marks of another consignée, to whom the défendant, being misled 
hy the fraud, delivered the same. The court instructed the jury that, 
under the circumstances, unless the défendant received aboard the 
ship the merchandise which belonged to the plaintifïs, and with their 
proper marks on them, the plaintififs could not recover. Conse- 
quently, the only question which we hâve now to consider is whether 
the jury properly found that the plaintififs' goods went aboard the 
ship so marked. 

This motion for a new trial sets out several reasons on which 
it is based; but the only one we need notice is that most favorable 
to the défendant, namely, that the verdict is against the weight of the 
évidence. Everything else in the motion is either an amplification 
of what is thus assigned, or claims that the évidence was conclusive 
in behalf of the défendant. In the latter event the défendant will, 
if its propositions are true, hâve relief under one of its requests for 
instructions to the jury, which was refused, as follows : 

"There ia no évidence from which the jury would be justifled In flnding 
that the goods described In the plaintiffs' bills of lading were delivered to 
the défendant on the steamahip Tarifa as and for the goods of plaintiffs." 

As an exception was taken to the refusai of thiç request, and as 
a proposition that the évidence is conclusive one way or the other 
raises an issue on which clearly an appellate tribunal may pass, the 
rights of the parties will be better secured, and the litigation sooner 
ended, by our refusai to consider such an issue on a motion for a 
new trial. Therefore, and because, also, as we hâve said, it is the 
most favorable view of the motion which can be taken for the de- 
fendant, we limit our observations and conclusions to the claim that 
the verdict was against the weight of the évidence. 

One Rondino, who assumed to act as the agent of the défendant 
at Naples, gave what was apparently a bill of lading for this mer- 
chandise while it lay on the quay, and before the Tarifa arrived. 
It was agreed by the parties that one Ferolla was the agent of the 
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défendant at Naples, with authority to sign bills of lading "fôr the 
master," "for the tttansportation of merchandise delivered on board 
the steamships" at Naples, and that Rondino was FeroUa's clerk, 
with power to exercise his authority. So far as it appears, there 
was no other agent or représentative of the défendant at Naples. 
The alleged bill of lading was in due torm on a printed blank of the 
défendant. It provided, as other "Une" bills of ladingdo, that mer- 
chandise might be forwarded by the steamer named in it, or by some 
other of the defendant's steamers. Therefore it was the view of 
the court at a previous trial that the terms of the bill of lading over- 
ruled the literal language of the agreement referred to, so that Ferolla, 
and Rondino as his représentative, were authorized to give bills of 
lading for the Company itself, and not merely for the master of any 
particular vessel, having in this respect the same authority as the 
agent of an express company, or railroad company, or of other ordi- 
nary land carriers. This fact was impressed especially on the court, 
becausCj in this particular case, the alleged bill of lading was given 
in advance of the arrivai of any steamer, and named a ship other than 
that on which the merchandise was afl^rwards directed by the de- 
fendant to be laden. 

Also, inasmuch as it was conceded that the défendant undertook 
to deliver at Boston the merchandise apparently called for by the 
alleged bill,of lading, and collected the freight stipulated therein, it 
seemed to the court that it was not incumbent on the plaintiffs to 
prove the authority of the assumed agent who signed the alleged bill. 
One party to an apparent contract cannot accept the benefîts there- 
of, and recognize it for certain purposes, and compel the other party, 
when seeking to enforce it in his own behalf, to prove the authority 
of the person who assumed to exécute it as agent. Also, the court 
recognized the facts as stated by the court of appeals for this circuit 
in Pollard v. Reardon, 13 C. C. A. 171, 65 Fed. 848, that, while 
bills of lading are not negotiable instruments in the sensé that pfomis- 
sory notes are such, yet.they are negotiable, that "they are well recog- 
nized commercial instruments, that when indorsed in blank they carry 
title by mère delivery frorti hand to hand, and that the community 
gives crédit and reliance on what appears on the face of them." In- 
deed, it was recognized by the court that, in the language of Lord 
Halsbury in Smith v. Navigation Co. [1896] App. Cas. 70, 75, bills 
of lading are a class of mercantile documents "which has a force and 
eflfect of its own, ànd involves the rights of persons other than those 
who exécute them." The court understood that the practical rules 
with référence to bills of lading, although now extended to inland 
bills, had its origin with référence to foreign bills, precisely as the 
law with regard to promissory notes had its origin with référence to 
the goldsmiths' foreign bills of exchange. Bills of lading given in 
distant countrîes are given under circumstances as to which the hold- 
ers may hâve, and sometimes can hâve, but little knowledge, while 
the transactions are usually, and, indeed, we may say always, under 
the eye of the owners of the ships, their masters, or other agents. 
Therefore, while the court recognized the fact that, so far as a bill 
of lading opérâtes as a receipt, it may be explained, yet, in accord- 
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ance with the practical rules which hâve been applied in référence 
thereto, it understood that such a bill does not constitute a mère 
prima facie case, in the refined sensé in which the term "prima facie" 
is used in the courts in New England, but that it casts the burden on 
the party issuing it, and claiming that goods were not received as 
stated in it, to prove his contention in a satisfactory manner and 
clearly. In other words, the court understood that the ruie has al- 
ways been practiced with référence to foreign bills of lading as is 
said in The Freeman, i8 How. 182, 192, 15 L. Ed. 341, namely, that 
the giver of a bill of lading is not estopped from "alleging and prov- 
ing" the fact that the merchandise named in it was not in fact re- 
ceived aboard his vessel, and as it is also said in Carv. Carr. by Sea (3d 
Ed.) 80: 

"The onus of falsifylng the statements la the bUl of lading Is upon the 
shipowner." 

The circuit court of appeals, however, in its opinion setting aside 
the verdict for the plaintifï which was taken at the previous trial, ob- 
served as follows: 

"The circuit court instructed the jury that the blUs of lading were the 
bills of lading of the Cunard Company, irrespective of any direct évidence in 
the case as to the authority of Eondino, saying: 'The Cunard Company re- 
ceived the freight called for by them, and assumed to deliver the goods they 
described, and therefore It accepted the papers as Its bills of lading.' In 
thèse instructions we find substantial error." 

Consequently, at the présent trial, each alleged bill of lading came 
in only as res gestœ, and, when the case went to the jury, it was left 
in such form by the apparent consent of both parties that the court 
was unable to instruct the jury that any had been given. Under 
thèse circumstances, the burden of proof clearly rested on the plain- 
tififs to show that their merchandise was received aboard the ship, 
properly marked, as we hâve stated. It is on this account, and only 
on this account, that any difiticulty arises in the mind of the court 
growing out of the motion now under ccwisideration. 

It is necessary to refer to only a few facts in the case. It is en- 
tirely clear that the methods of covering and baling at Naples goat- 
skins or kidskins on the one hand, and sheepskins on the other, are 
such that any person at ail familiar with them would see at a single 
glance the différence between them, and would not confuse one for 
the other. It must be assumed that the officers of the Cunard ships, 
resorting regularly to the port of Naples, knew this; and it is difh- 
cult to understand how, if those officers were attentive to their duties, 
they could hâve been deceived with référence to the character of the 
merchandise received aboard the Tarifa. On the other hand, it is 
agreed by the plaintifïs that no substitution of the merchandise was 
made after the ship arrived at Liverpool. She was in Naples but a 
few hours, the hatches were seasonably secured after sailing, and for 
various reasons, to which the court need not refer, the court is un- 
able to perceive how a substitution, which necessarily involves, not 
only a change of marks, but a removal of a portion of the mer- 
chandise, could bave been effectuated in the harbor of Naples after 
the goods passed the rail of the ship. On the other hand, Rondino 
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testified in référence to the plaintifïs' merchandise. It is necessary 
to préface that one Garsin purchased the goods for the plaintiffs at 
Naples, and that, when the alleged bill of lading was given, and be- 
fore shipment, the goods were at a quay in Naples known as the 
"Punto Franco." His testimony was this: 

"Garsin was In a great hurry to get the bill of lading, whicb I would not 
issue immediately, wlthout flrst havlng ascertained that the goods were at the 
Punto Franco. I went, in fact, to the Punto Franco, where the storekeeper 
pointed ont the lot of skins. * * * I delivered the second bill of lading 
after I ascertained that the merchandise was deposited in the Punto Franco. 
* • • In conformity with the conditions embodied in the bill of lading. 
the merchandise was ail loaded on the steamship Tarifa. * • • Ail this 
is perfectly true, and I can verify that, on the day when the 101 baies were 
shipped, 53 belonging to Mr. Garsin, 48 to Signor Salvini, I was présent at 
the shipment, and made sure that thèse were really the goods deposited in 
the Punto Franco." 

His testimony was in Italian, where he used, in lieu of the words 
"I was présent," the word "assistetti" ; but a witness, famihar with 
the English and Italian languages, translated this to mean "watch- 
ing over." What is the correct translation was for the jury; but 
the testimony of the witness referred to was not contradicted, and 
the jury was not only at liberty, but probably was required, to fmd 
that Ronditto was not only présent at the shipment, but was vigilant 
with référence thereto, ând thus personally made sure that the plain- 
tifïs' goods went aboard the Tarifa. Of course, under the circum- 
stances, his testimony that he made sure that the goods which went 
aboard the ship were really the goods deposited in the Punto Franco, 
included the fact that they went aboard the ship properly marked, 
and that they were goatskins or kidskins, because, otherwise, pre- 
sumably as his duty required, he would hâve observed the différence 
in the packing and covering, and the falsification of the marks, and 
would, at once, hâve informed the master of the ship in référence 
thereto. 

Furthermore, the subordinate ofiîcers of the ship, whose cusiomary 
duty it is to check ofîf merchandise received aboard a vessel and re- 
port the same to the mate, so that he may give proper receipts there- 
for, produced their books, and testified in such a way as to demon- 
strate that the plaintifïs' goods were received aboard the ship, prop- 
erly bearing their marks, unless they were extremely inattentive and 
careless. Tallying ofï goods coming aboard ship, in the usual way, 
is, however, received as évidence of great importance with référence 
to défenses like that at bar, as was shown in Smith v. Navigation Co. 
[1896] App. Cas. 70, already referred to. That was a Scotch case, 
and came before the house of lords for the détermination of the facts. 
It turned on a question of shortage of 12 baies of jute at Calcutta. 
It is true that there was in that case a bill of lading, but the lack of 
that at bar is more than compensated for by the testimony of Rondi- 
no. It also appeared that the baies as they came aboard were tal- 
lied in almost precisely the same way in which they were tallied in 
the case at bar, — in the one case from what were called "boat notes," 
and in the other from what are called "shipping notes." It also ap- 
peared that at ail times, both day and night, there were watchmen 
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over the cargo, and that, on account of the warm weather, the crew 
slept on deck. It was said that, if an attempt had been made to re- 
move a baie, the crew would hâve been disturbed. As soon as the 
cargo was put aboard, the hatches were put on, and no portion of it 
was removed until the ship reached her destination. There was also 
évidence that every available space was filled with cargo. In that 
case it was quite as difhcult to understand that the cargo was tam- 
pered with after it came aboard the ship as in the case at bar; and 
yet the house of lords, as a matter of fact, decided against the ship- 
owner. It is true that in an earlier case which came before the house 
of lords (McLean v. Fleming, L. R. 2 H. L. Se. 128) the ship pre- 
vailed; but there the loading of the cargo was under such circum- 
stances that it was impossible to systematically check it as is ordi- 
narily done, and the discrepancy was so large that it was almost cer- 
tain there was some mistake. 

The improbabilities which the plaintifïs hâve to contend against 
in the case at bar are no greater than in Smith v. Navigation Co. 
This was later than McLean v. Fleming, and the circumstances were 
more close to those at bar than in the earlier case. Of course, it is 
not necessary, on the motion at bar, for us to détermine that the 
décision in Smith v. Navigation Co. was correct ; but there is enough 
in it, and enough in the common rules applicable to motions for new 
trials, to bring us to the conclusion that the question which arises as 
between the almost absolute improbability of the plaintifïs' case 
from the defendant's point of view, and the somewhat like improb- 
ability of the defendant's case from the plaintifïs' point of view, is one 
to be solved by a jury, and not by a judge presiding at a common- 
law trial, either before or after verdict. 

One point, not made by counsel, strongly impresses the mind of 
the court as of some value in determining whether the subordinate 
oiîicers of the vessel made an error in tallying ofï the goods which 
were shipped as and for those of the plaintifïs. It was their duty, 
with référence both to the interests of the ship and the interests of 
the shippers, to hâve avoided mistakes of this character in a distant 
foreign port, when it was within their power to do so. That it was 
within it with regard to the merchandise in question is beyond doubt, 
because it must be assumed that they were sufïîciently familiar with 
the difïerence between sheepskins, as packed and wrapped for océan 
shipment, and goatskins and kidskins, that the slightest observa- 
tion would hâve made plain to them whether a déception had been 
attempted. Such observation ought to hâve led to an immédiate 
report to Rondino, if there had been a fraud, and, through Rondino, 
to the shippers or their agent, followed by a speedy détection of the 
fraud and relief against the same. Must we concède that -thèse ofh- 
cers were guilty of négligence in this respect? Perhaps the court 
as now constituted attached too much importance to the usual trans- 
actions with référence to the receipt of goods shipped in foreign ports ; 
but, however that may be, the case seems to be one which we can- 
not solve on a motion for new trial. 

If the defendant's position on this motion is correct, it must be so 
because the inferences which arise from its case are so strong that 
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no évidence of a presumptive character can meet them, so that noth- 
ing except direct proof that some fraud was committed after the mer- 
chandise was laden aboard the ship could avail the plaintiffs. If such 
is the fact, it was the duty of this court to hâve granted the request 
of the défendant for the instruction to the jury which we hâve quoted. 
Therefore, as exception was duly taken in référence thereto, if we 
are in error in failing to see the force of the defendant's case in this 
respect, the appellate court can, on well-settled ruies, give rehef. 
Schuchardt v. Allens, l Wall. 359, 369, 17 L. Ed. 642 ; Railroad Co. 
V. Moore, 121 U. S. 558, 569, 7 Sup. Ct. 1334, 30 L. Ed. 1022 ; Sparf 
v. U. S., 156 U. S. SI, 99; 100, 15 Sup. Ct. 273, 39 L. Ed. 343; 
Coughran v. Bigelow, 164 U. S. 301, 307, 17 Sup. Ct. 117, 41 L. Ed. 
442; Rainger v. Association, 167 Mass. 109, iio, 44 N. E. 10S8. 
The defendant's motion for a new trial is denied. 

Note by the Court: Harrowlng v. Katz, 10 Times Law R. 115, 400, Is 
■wortb examicing In this connection, although, as it is not bf so high authority 
and is less in point than Stmlth v. Navigation Co. [1896] App. Cas. 70, It was 
not tbought advisable to discuss It In the opinion. 



In re WILLIAMS. 
(District Court, W. D. Georgla, S, D. February 11, 1903.) 

1. REFEREE— Objections to Findjngs. 

Where creditors seeking to overtum flnding of the référée contend that 
certain moneys are not the proceeds of property pledged to a Uenholder, 
the référée havlng found that they are, the burden of proof la on the ob- 
Jectors to show the fact to be as they inslst. 

2. Notes— AssiGNMBNT — Pkesumptions. 

Where farmers' notes were transferred by a conntry merchant to a 
cotton factor to secure advances, and It Is contended that the transfer 
was not légal because not in writlng, and the notes are not produced in 
évidence or accounted for, in the absence of proof to the contrary it will 
be presnmedithat such notes were made In accordance with the custom 
of the trade, were either payable to bearer or to order, and were duly 
Indorsed. 
8. Chattkl Mohtgage— Fraud — Witeholdino prom Record. 

There Is no évidence In this case that the mortgage to the factor was 
fraudulently wlthheld from the record. In re Josephson (D. O.) 116 Ped. 
404, followed. 
1 Same— Lien. , 

Where a country merchant shlpped cotton to a factor holding a mort- 
gage or other security, and contemporaneously made drafts against the 
proceeds of such cotton with request to the factor to pay the proceeds 
on other accounts, thus leaylng a balance of indebtednegs in f avor of 
the factor, ail done In gogd falth and in usual course of business, held 
that the mortgage or other security glven as a lien must be treated as a 
lien protecting such balance. 

J, RePEUBE- RfSPORT — OONCLTJSIVaNBSS. 

Report of référée on questions of fact Is presumed to be correct nntil 
the contrary is shown. 
<Syllabus by the Court.) 

In Bankruptcy. Objections of W. A. Doody Company et al. to 
proof of secuf ed claim of B. T. Adams & Co. Pétition to review fînd- 
ing of référée. 
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George S. Jones, for creditors. 

DuPont Guerry, for B. T. Adams & Co. 

SPEER, District Judge. From the record in this case it appears 
that B. T, Adams & Co. are cotton factors and commission nier- 
chants in the city of Maçon, Ga. J. F. Williams, the bankrupt, is a 
country merchant who dealt directly with the farmers. He relied 
upon B. T. Adams & Co. to make him advances, based principally 
upon the cotton crop of the current year. 

It appears from the fînding of the référée, and from the évidence, 
that on the ist of January, 1901, the account between thèse parties 
was practically balanced. Their relations had continued for years, 
and Williams desired further advances for the year 1901. To obtain 
thèse he executed on February 2ist to Adams & Co. two notes, each 
for the sum of $750, and between that date and the I4th of June, 
Adams & Co. made further advances to Williams, aggregating $6,- 
750, ail evidenced by notes given as the advances were made, ail made 
payable in the fall of 1901. To secure thèse notes Williams made to 
Adams & Co. a mortgage upon bis stocks of goods contained in the 
storehouses occupied by him in the town of Irwinton and in the 
tovvn of Mcintyre. Ail of this was more than four months anterior 
to the institution of bankruptcy proceedings against Williams. A 
verbal contract is also shown by the évidence, to the effect that, in 
considération of the advances made to Williams during the summer 
and fall of 1901, as fast as he should receive notes and mortgages 
from his customers he undertook to deliver the same to Adams as 
collatéral for further security of the large advances made him. In 
considération of the mortgage and in considération of the additional 
collatéral afforded by the farmers' notes payable to Williams and trans- 
ferred to B. T. Adams & Co., the factors made advances not only of 
$6,750 secured by the mortgage, but of the additional sum of $9,- 
335.63. Williams complied with his contract to deliver the collatéral 
in the fall of 1901, and as a resuit of this arrangement between the 
factor and their customer, after crediting the latter with the sales 
of cotton and moneys collected on notes and accounts, the balance 
showed that he was still indebted to Adams & Co. in the sum of 
$4,354.08. The date of the mortgage of Adams & Co. is the I4th 
day of June, 1901. Proceedings in bankruptcy were instituted on 
the i6th day of December of the same year. After the administra- 
tion of the bankrupt's estate, the sum of $2,622.19 remains in the 
hands of the trustée, and a contest arises before the référée as to 
its appropriation. This sum resulted from the sale of the stocks of 
goods which had been mortgaged to Adams & Co. as part security 
for the advances made. The référée held that this sum should be ap- 
propriated so far as it would go to pay off the debt thus secured, 
and certain gênerai creditors hâve fîled numerous exceptions to that 
finding. The record is voluminous and confusing, but in so far as 
questions of fact are in dispute the référée has negatived by his fînd- 
ing the contentions of counsel for the objectors, and his action is now 
before the court for review. 
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With regard to the contention that the money in the hands of 
the trustée is net the proceeds of the property covered by the mort- 
gage of B. T. Adams & Co., nor the proceeds of the collatéral notes 
transferred or delivered to B. T. Adams & Co., the objectors do 
not appear to sustain the burden upon them to show its correctness 
by affirmative proof. Indeed, the mortgage expressly pledges "ail 
dry goods, groceries, hardware, etc., which is now contained or that 
may be contained hereafter in the storehouses" of the mortgagor. 
By the law of the state such mortgages are of recognized validity. 
Nor does it appear that Williams was insolvent, or, if he was, that 
Adams & Co. were chargeable with notice of any facts which put 
them on inquiry as to his insolvency at the time the advances were 
made or the mortgage executed. On the eontrary, Williams had by 
a long course of correct dealing established a character for solvency 
and reliabiiity in which Adams & Co. might well hâve trusted, and 
it seems that his bankruptcy was more ascribable to illness on his 
part at a critical period of his business than to any other cause. 

The contention that the transfer of the farmers' notes to Adams 
& Co. by Williams was not légal, because the transfer was not in wril;- 
ing, in view of the record is equally untenable. None of thèse notes 
are produced, and the court will not présume that they were nonne- 
gotiable. Nor will the court présume that they would not pass on 
delivery before they were due, especially in view of the fact that they 
were transferred before the advances to secure which they were given 
were made. In the absence of the notes, it will be presumed that, 
in accordance with custom, they were either payable to bearer or to 
order and duly indorsed. "Omnia prœsumuntur rite esse acta." The 
burden on this point aiso is on the objectors. 

Nor is there any évidence to show that the mortgage taken by 
Adams & Co. was fraudulently withheld from the record. Repeated 
décisions of the Suprême Court of this state hâve declared that the 
failure to record such a mortgage does not impair its validity, and so 
far from being in proof that there was an agreement to withhold 
it from the record there is positive proof to the eontrary. Indeed, 
there is nothing suspicious about it. The view the court has taken as 
to the validity of thèse mortgages is stated in Re Josephson (D. C.) 
Ii6 Fed. 404, and seems sustained by the décision of the Suprême 
Court of the United States in Etheridge v. Sperry, 139 U. S. 276, 
II Sup. Ct. 565, 35 L. Ed. 171, and the citations under this case in 
Rose's Notes on U. S. Reports, vol. 2, pp. 1 157-8. The case of 
Robinson v. Elliott, 22 Wall. 513, 22 L. Ed. 758, cited by counsei 
for the objectors to show the invalidity of the mortgage, is ap- 
parently distinguishable from the case at bar ; for in the mortgage in 
that case there was an express provision permitting the mortgagor 
to remain in possession of the property and deal with it as his own, 
and in that case also the creditors preferred got the goods only 12 
days before the pétition in bankruptcy was filed. The mortgage was 
there held void as to other creditors, and was as a conséquence held 
void as to the assignée of the bankrupt mortgagor. Besides, the 
Indiana statute under considération declared that no assignment of 
goods by way of mortgage shall be valid against any other person 
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than the parties thereto, when such goods are not delivered to the 
mortgagee or assignée and retained by him, unless such assignment 
or mortgage shall be duly recorded. Neithèr of thèse provisions 
are requisite in this state to the validity of such a mortgage. In 
the absence of any proof of fraud, the mortgage made more than 
four months anterior to the proceedings in bankruptcy, while a préf- 
érence to Adams & Co., was a préférence which is expressly upheld 
by the law of the state. In the case of Huntley v. Kingman, 152 
U. S. 527, 14 Sup. Ct. 688, 38 L. Ed. 540, the Suprême Court upheld 
such a préférence upon the ground that it was good at common law. 
The court also cites with approval the case of Etheridge v. Sperry, 
supra, and also distinguishes Robinson v. EUiott, supra. The con- 
clusions of the court in Huntley v. Kingman, as announced by Mr, 
Justice Brown, are deemed conclusive as to the validity of this mort- 
gage, considered in the light of général commercial jurisprudence. 
A fortiori, it is valid.by the law of Georgia. 

Nor does it appear, as contended, that the debt secured by the 
mortgage had been paid in full, as claimed by counsêl for the ob- 
jectors. This argument is based upon an account current furnished 
by the factors from their books, but the fact that a note is charged in 
that account which is secured by mortgage, taken with the fact that 
thousands of dollars were thereafter advanced on the faith of that 
security, cannot be held to show the payment of the note or the satis- 
faction of the mortgage. The notes were never surrendered by B. 
T. Adams & Co. to Williams, nor does it seem tb hâve occurred to 
him that it was at any time proper to demand them. Thèse notes, 
and the mortgage to secure the same, together with the collatéral, 
were the security for ail the advances made, and against thèse ad- 
vances Williams continually drew drafts to pay his creditors and 
keep his business running. 

It is also insisted that the notes and collatéral are infected by usury, 
but under the law of Georgia this could only defeat the collection 
of the usurious interest, and, since the entire amount in the hands of 
the court is not more than sufificient to pay about 60 per cent, of 
the principal, it is not perceived how the alleged charge of usury, 
even if it were sustained, can be available to the objecting creditors. 
It is not contended that it afïects the validity of the mortgage. If 
the notes to Adams & Co. were indeed usurious, or the collatéral 
notes given to secure them were usurious, there is nothing to pre- 
vent the collection of principal and légal interest on both. 

In conclusion, it seems clearly to appear from this record that the 
transactions presented by the évidence aflford an instance of the 
ordinary relations between factor and customer, both dealing in en- 
tire good faith. Adams & Co. honored the drafts of Williams and 
his creditors in the year 1901 to an amount over $9,000, and con- 
tinued to pay thèse drafts without exception until December gth of 
that year. The proceeding in bankruptcy was filed on December i6th. 

In the absence of proof to the contrary, the court will not infer, 

as it is asked to do, that, after the carefulness the factors had mani- 

fested in exacting this security, they had abandoned the same and 

made large advances without any security at ail. An apparently con- 

120 F.— 35 
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trplling'Casft upon this,sul)|^!Çt isjHUtçn v. Sirns & Co., 45 Ga. S^S- 
In, thatcase,Niîi,ithespfïng,.; a, planter gave ,his factor.a note secured 
by mortgag;e .qp reàUy/,. /pW secufe ail advances made up 

to Novembpr I,' 1869,..,. At that date the planter owed the factor about 
$1,300,. and tljereafter the^. planter consigned cotton which sold for 
more than that amount,, mt jdrew on the factor in favor of différent 
persoiis as he iofwardç4 t^e cotton. The drafts were honored in 
an ampunt large. enough to absorb thp proceeds of the cotton shipped, 
and the Supfeine Court held that thé note and mortgage, under the 
circurnsïjjinces, rr^ust be treated as çoÉateral security for , the balance 
due the factor. : ^t is trtte,,thçn, that the dfafts drawn by Williams, 
or, fpr.hîm, agairist the advances placed to his crédit by B. T. Adams 
& pp.j. must , be regarded as requèsts to appropriate the proceeds of 
all,(;qttpn shipped or other fyncis paid jn. This would leave the orig- 
inal mortgage in full force ^ncl effect, and a valid spécial lien on the 
merchandise in the storehouses of the debtpr. 

For: thèse rpaspns, and fpr the reason generally that, the objectors 
h^ve f^iled tOiShow g^preponderanceof évidence in their favor on 
the seyeral, contentions ,pî,disputed factin issue, the report of the 
référée, al\vays presuméd tO]b,e. correct on questions of fact until the 
contr,ary i^shown, is afïîrmed^snd the exceptions are oyçrruled. 



UNIT^ÎD STATBSv. NORTHERN PAC. R. CO. et al. 
(Clrtitiit Oom-t, D. Mlnnéisota, Thlrd Division. Febrïiary 21, 1903.) 

',;.; '. ' No.580, 

■ j.", ' . ■ . ■ ■ 

1. TkLEGBÀPHS— SUBSIDIZBDî RAILROADS— CONTBACT WITH TbLEGRAPH COM- 

PANT — Validity — Stâtdtes — Infringemekt. 

Act Aug. T, 1888 [TJ. S, Comp. St. 1901,, p. 3583], requires ail subsldized 
rallWàd companles to construct and malntain telegraph Unes for govern- 
meHtftl, commercial, and other purposeS, and exetcisé by itself ail tele- 
grapi franchises conferred on them; and.section 2 [U. S. Gomp. St. 1901, 
p. 3583]; requires ail suçh ra,ilroad companies to so operate their respective 
telegraph lines as to lafford equal ffcllitlçs to ail, wlthout discrimination 
In favor o( or against any person, cômpâAy, or corporation whatsoever, 
and to redelve and éxcliànge business "wlth Connecting Unes wlthout dis- 
crimination. Helâ, that a contract between the Northern Pacific Rallroad 
Company: and the Western Union Telegraph Company by which the tele- 
graph conjpapy agreed to construct telegraph Unes aloug the railroad's 
right of.wày, aud grantto the railtdad company the exclusive use of 
one of two wires eréeted, and thé right to stretbh 'àddïtional wlres, for 
which the rallroad company agreed to pay one-third the cost of construct- 
Ing the line,, and to transport the property and employés pf the telegraph 
company in constructinç and malntalnlng the Une free of, charge, was not 
In violation ol such sections. 

8. SaME — CONNEbTING TBLEGikAPH LlNES — DEaiGNATIGN — A,DDITIONAL CHARGES 

— Imposts. ' 

The fact that the rallroad company, In recelving telegraph messages 
. for points beyond Its llnes, requlred the sender.to designate the Connect- 
ing telegraph company over whpse Une the message shpuld be sent, and 
made a small additlbnal, charge for the words necessary to designate 
such Une, which chargé wàs in accord'ànce with the uniform' practice in 
!lke cases 'ainong telegraph companies, . was not an arbitrary impost or 
diserlmlijation.prohibited by section 2/[TJ. S. Comp. St. 1901, p. 3583]. 
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în Equity. 

Philander C. Knox, U. S. Atty. Gen., and Charles C. Houpt, U. S. 

Dist. Atty. 

C. W. Bunn, for défendant railway conipanies. 
Rush Taggart, for défendant telegraph company. 

AMIDON, District Judge. In a gênerai way, this suit présents the 
same question as arose in United States v. Union Pacific Ry. Ce, 
i6o U. S. I, i6 Sup. Ct. 190, 40 L. Ed. 319. It is prosecuted to com- 
pel the Northern Pacific Railway Company to maintain and carry on, 
by its own ofhcers and agents, for commercial and public purposes, a 
Une of telegraph coextensive with its Une of road. The government 
contends that the présent suit is controUed by the décision of the Su- 
prême Court in the case referred to. But an examination of the con- 
tract between the Northern Pacific Railroad Company and the West- 
ern Union Telegraph Company now complained of, and the contract 
between the Union Pacific Railway Company and the same telegraph 
company involved in the earlier case, présents many points of marked 
and controlling différence. 

The distinctive features of the contract in the Union Pacific Case 
were (i) that the railway company should not give permission to any 
other telegraph company to construct or operate any telegraph Une 
upon the Unes or roadway of the railway company without the consent 
in writing of the telegraph company ; (2) that the railway company 
should not, without the consent of the telegraph company, transmit 
commercial or paid business from any station where the latter had 
an office, and that the railway company should account for and pay 
over to the telegraph company, at the tarifï rates estabUshed by the 
latter, ail sums received by the railway company for messages sent 
from points where the telegraph company had no separate office. It 
was held by the Suprême Court that thèse provisions of the contract 
had two results forbidden by law: (i) They amounted to a transfer 
by the Union Pacific Railway Company to the Western Union Com- 
pany of the former's franchise to carry on a telegraph business, and 
disquaUfîed it wholly from doing such business for public or commer- 
cial purposes; (2) they forbade the Union Pacific Railway Company 
to permit any other telegraph company to construct or maintain a 
telegraph Une upon its right of way. It was held that the former 
resuit violated the act of Congress of August 7, 1888 [U. S. Comp. 
St. 1901, p. 3583]; and the latter, the act of Congress of July 24, 
1866. 

It should be borne in mind, in considering the présent case, that it 
is brought to compel the Northern Pacific Railroad Company to com- 
ply with the provision of the act of August 7, 1888 [U. S. Comp. St. 
1901, pp. 3579-3581]. It is difificult to see what bearing the other stat- 
ute has. That act, in efïect, in connection with earlier statutes, made 
the right of way of every railroad a post road, and provided that any 
telegraph company, on complying with the provisions of the act, should 
be entitled to construct and operate a Une of telegraph upon ail post 
roads. The right thus created is for the benefit of the telegraph com- 
pany. It is doubtful whether the government has such a pecuniary 
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interest in the subject that it could maintain a suit on its own behalf to 
compel the railroad company to admit a telegraph company to the 
exercise of the privilèges créât ed by thîs statute, and to cancel a con- 
tract which impeded the exercise of that right. It would be even 
more doubtful whether the government could maintain a suit to cancel 
such a contract, when, as in this case, there was no averment that any 
telegraph company had, upon appUcation, been denied the use of the 
right of way of the railroad company for the purposes mentioned in 
the statute. It would seem that such a suit could be maintained only 
by the telegraph company whose rights were obstructed. Whether 
thèse suggestions are correct or not, the primary object of the présent 
suit is nôt to admit another telegraph company to construct and main- 
tain a line upon the right of way of the défendant company, but to com- 
pel that company itself to construct and maintain such a line of tele- 
graph upon its own right of way. 

The Suprême Court stated the question presented by the Union 
Pacifie Case to be whether the contract there under considération, if 
performed, woyld prevent the railroad company from compiying with 
the act of August 7, 1888 ; and, the provisions of the contract bemg 
in direct contravention of the duties created by the statute, the con- 
tract was condemned. The same question that was presented in that 
suit is now presented with référence to the contract between the North- 
ern Pacific Railway Company and the Western Union Telegraph Com- 
pany: Would its provisions, if enforced, prevent the Northern Pa- 
cific Railway Company from complying wîth the statute? 

An examination of the contract discloses that neither of the pro- 
visions which were condemned in the Union Pacific Case is embraced 
in the présent contract. It does not forbid the railway company to 
admit another telegraph company to its right of way, nor does it for- 
bid the railway company to do a public and commercial telegraph 
business over its own lines. The contract does contain a provision 
whereby the railroad company is required to transport the property 
and employés of the Western Union Company engaged in the con- 
struction and maintenance of the telegraph line, free of charge, and a 
further provision which forbids the granting of like privilèges to other 
telegraph companies. Are thèse provisions illégal? To answer that 
question, we must look at the whole contract. It provides, in sub- 
stance, that the Western Union Telegraph Company should construct 
a line of telegraph, consisting of at leaSt 30 pôles to the mile, and two 
galvanized wires, along the right of way of the railway company. 
When completed, the railroad company is granted the right to the ex- 
clusive use of one of the two wires, and the further right to stretch 
upon the pôles such additional wires as, in its judgment, are necessary 
for its business. For this the railroad company is bound by the con- 
tract to pay to the telegraph company only one-third of the actual cost 
of constructing the Une. It is manifest, therefore, that its agreement 
to transport the property and employés of the Western Union Tele- 
graph Company while engaged in constructing the line constituted a 
part of the considération granted by the railroad company for the 
services and property which it secured as a resuit of the performance of 
the contract bythe telegraph company. I find nothing in any act of 
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Congress which forbids the railroad company, in constructing its tele- 
graph line, to employ any agency which it might find advantageous for 
that purpose ; nor can I see anything illégal in its paying, by transpor- 
tation of freight and persons, for the benefits which it secured by the 
contract. Its contract for free transportation is not a mère gratuity, 
but is given for value received. If it were to grant to another tele- 
graph company such transportation free, that would be a mère 
gratuity; and, when it undertakes not to do this, it certainly violâtes 
no law. I am therefore unable to find anything in the contract be- 
tween the railroad company and the Western Union Company which 
in any way obstructs the former in the performance of the duties im- 
posed upon it by the act of August 7, 1888 [U. S. Comp. St. 1901, p. 
3583]. It is also worthy of mention that the contract hère sought to 
be annuUed is no longer in force, having been terminated on the 3ist 
day of January, 1899. 

The effect of this contract, however, is not a mère matter of in- 
ference. It has been interpreted by the conduct of the parties. When 
the act of 1888 was passed, the railroad company at once attempted 
to conform to its requirements, having at the time under its exclusive 
control three wires extending over its entire line. It issued a circular 
to ail its telegraph operators, requiring them to accept and transmit 
ail public and commercial messages ofïered to them for transmission 
over its lines as far as the same extended, and over the Unes of Con- 
necting companies to points beyond its own lines. This order recites 
that it is issued for the express purpose of complying with the act of 
August 7, 1888 [U. S. Comp. St. 1901, p. 3583], and the évidence in 
this case leaves no doubt that in issuing it the railroad company was 
prompted by entire good faith. It was then, and has at ail times 
since been, willing and able to transmit over the lines under its ex- 
clusive control ail public and commercial telegraph messages. Where 
such messages were destined for points beyond its own lines, the 
sender was required to designate the Connecting telegraph company 
over whose lines the message should be sent, and a small additional 
charge was made for the words necessary to designate such Connecting 
line. Such a charge, however, the évidence shows, is in accordance 
with the uniform practice in like cases among telegraph companies. 
The situation would seem to render it necessary. It was not an arbi- 
trary impost levied upon those who sought to use the telegraph lines 
of the railroad company, but was simply an additional charge for an 
additional service. The évidence shows that few public and commer- 
cial messages hâve been tendered to the company since the promulga- 
tion of this order. That, however, is not the fault of the railroad com- 
pany. Ail it could do was to comply with the statute. If the public 
refused to use the facilities which it furnished, for the reason that the 
accommodations were not equal to those of a national System of tele- 
graph like the Western Union, and for the further reason that the 
public had by long expérience become accustomed to the use of the 
Western Union service, this would constitute no violation of the law 
by the railroad company, but would rather show the folly of the law 
itself. 
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I find, therefore, from the évidence in this case: 

1. That at ail times since the passage of the act of August 7, 1888 
[U. S. Comp. St. 1901, p. 3583], the défendant railroad company has, 
by and through its own respective corporate ofïicers and employés, 
maintained and operated, for railroad, governmental, commercial, and 
ail other purposes, a Une of telegraph coextensive with its railroad Sys- 
tem. 

2. I find that, if the contracts between the Northern Pacific Rail- 
road Company and the Western Union Telegraph Company, referred 
to in the bill, we:re fully performed, the same contain no provision which 
will obstruct the railroad company in the performance oi its duties 
under the act of August 7, 1888 [U. S. Comp. St. 1901, p. 3583]. 

For thèse reasons, a decree will be entered dismissing the bill upon 
the merits. 



BARNES V. WESTEKN UNION TEL. CO. 
(Circuit Court, N. E. D. Georgla, S. D. February 16, 1803.) 

1. FOREIGN COKPOKATION — ACTION AOAINST — JdRISDICTION. 

A corporation wbich Is a citizen of New York, and carrles on Its busi- 
ness tbrough an agent In the Southern District of Georgla, naay be sued 
there by a citizen of Georgla who résides In that district, and service may 
be efiectéd on the local agent 

3. Telbgham — Failuue to Delivbr — Négligence. 

Where a telegraph company aecepts a message relatlng to the sale of 
a valuable hofse for whlch an ofCer has been made, and fails to deliver a 
written copy of the message to the person for whom It was Intended, al- 
though hls résidence Is In the delivery clrcle of the défendant, but on the 
contrary sends the message by téléphone to the wlfe of a rival horse 
dealer, who leaves it exposed In the pubHc oftice of an Inn where horse 
dealers congregate, and It Is alleged that from the publicity thus glven 
the sale is de'f eated, wlth loss to the sender, the questions of négligence 
and conséquent Injury are for the jury. 

8. PrOCBSS— iRREGULAIirTY OF SERVICE— WAIVER. 

Where a United States marshal is the plaintlff In an action, and service 
of process Is effected by hls deputy, and no actual InJury results and no 
Intentional wrong is charged, if the défendant appears by attorney and 
files a spécial appearance to deny Jurlsdiction, and also flles a motion to 
dismiss for irregular service, aud also a demurrer on one day, and four 
days later, wlthout having a décision on thèse défenses, flles a gênerai 
demurrer and a full answer to the mérita, held ttiat he has waived the 
irregularity of process. 

4. PiEADixa— Withdkawal— Delay. 

Where the application of an attorney for the défendant for leave to 
withdraw his demurrer and answer, In order to inslst on the technlcal 
irregularity of service, can only serve to delay the trial of the case on the 
merits, the application will be denled. 
(Syllabus by the Court) 

F. B. Pearcé, John T. West, and E. H. Callaway, for plaintifï. 
Boykin Wright, for défendant. 

SPEER, District Judge. The pétition in this case recites that on 
the day of July, 1900, the plaintif! was the owner of a trotting 

f 1. See Corporations, vol. 12, Cent Dlg. §§ 2610, 2611, 2613. 
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horse. This horse was valuable and blooded. He was a large, heavy 
gelding lo years old, and on account of his great strength, style, 
and gênerai qualities was well worth $4,000. He had been trained 
at great pains, at an expense of $800, was in fine condition, and by 
the plaintiff had been placed for sale in the hands of O. îvlowers, 
a skilled trainer and horse broker at Yonkers, one of the suburbs 
of New York City. The name of the horse was Mousqueton, in com- 
mémoration of the virtues of the faithful servant in Dumas' great 
novel, and not "Musquetoon," as supposed by the uninformed. The 
commission to be paid Mowers for selling Mousqueton was to be 
adjusted according to the price received. It is further alleged that 
on the — — day of July, igoo, the plaintifï received at Thomson, Ga., 
in said district, a telegram reading: "Can get twenty five hundred 
dollars for Mousqueton." This meant that the sale could be made 
for $3,500, of which $1,000 was to pay Mowers his commission. It 
turned out that Mowers had received an ofïer from a solvent pur- 
chaser willing to give that amount, and that the sale would hâve 
been made but for the alleged injury to the plaintifï, presently to be 
described. On the receipt of this telegram plaintifï immediately pre- 
pared a message substantially as follows: "O. Mowers, Yonkers, 
New York, I will take twenty five hundred dollars for Mousqueton 
if you so advise. (Signed) John M. Barnes." This message was 
delivered to the agent of the défendant at Thomson, Ga., and by said 
défendant transmitted to its agent at Yonkers, N. Y. The address 
of Mowers was Empire City Inn, a place of entertainment and rendez- 
vous for horse lovers and dealers, of which he was host. The Empire 
City Inn was within the delivery circle of Yonkers station of the 
défendant, and was well known as the résidence and place of business 
of Mowers. It is alleged that the agent at Yonkers failed to write 
out and deliver the said message, ând that Mowers did not learn 

that it had been received until hours. Then on returning 

to his inn he found what purported to be the message, written upon 
a slip of paper, and left open and exposed to view in the public room 
of the inn. This message had been written out by a Mrs. Sherrier, 
to whom a téléphone message had been sent by the agent at Yonkers. 
This lady, it is alleged, was the consort of a dealer and broker in 
horses, who was a rival of Mowers. The sending of this téléphone 
message to Mrs. Sherrier, and the conséquent exposure of the pri- 
vate communications of the plaintiflf to his broker, was alleged to be 
négligent and careless. The plaintifï is not able to allège the exact 
language of the téléphone message, but déclares, in efifect, that, im- 
mediately after its receipt by Mrs. Sherrier, it was generally and 
currently reported among the horsemen and dealers in race horses 
at Yonkers that he had telegraphed Mowers that he would sell Mous- 
queton for $2,500 rather than lose a trade. This information was 
at once circulated by Mrs. Sherrier and by her husband, or by her 
and other persons to plaintiff unknown, with the effect that the mar- 
ket value of Mousqueton was destroyed, and the person who had 
agreed to buy him for $3,500 was led to believe that the horse was 
worth fàr less than the price he had agreed to pay. This purchaser 
at once notified Mowers that he withdrew his ofïer and would not 
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purchase, and Mowers wrote to the plaintiff that the sale was off 
Plaintiflf allèges that, in conséquence of this careless and négligent 
conduct on the part of the défendant, he lest the sale of his horse 
during the season of 1900, that he was put to great expense, to the 
amount of $500 or other like sum, in keeping and maintaining him, 
his market value was greatly depreciated, and since that time the 
plaintiff has not been able to get an ofïer of more than $600 for said 
Mousqueton. For thèse rçasons the plaintiff claims that he has been 
damaged in the sum of $4,000, and brings this action on the case. 

Replying to this déclaration, the défendant has filed several défenses. 
One of thèse, filed on the ist of April, 1901, was a motion to dismiss 
the plaintiff's pétition because the court had no jurisdiction of the 
alleged cause of action; there was no légal process for the reason 
that it was directed to the marshal, who was also the plaintiff, and 
no légal service because this was effected by the marshal or his 
deputy, of the name of Hoss; the alleged agent was not a proper 
party on whom to make service; the défendant was not an inhabitant 
nor found and served in the district, and, if liable at ail, is suable in the 
fédéral courts only, at the place of its domicile and résidence, which 
is alleged to be in New York City; there is no cause of action; and 
because the acts set out in the pétition were not the proximate cause 
of the alleged injury. A demurrer was filed on the same day setting 
out substantially the same grounds, or some of them, and no other 
grounds than those recited in the motion to dismiss. On the 5th of 
April, the défendant filed an answer, in which each paragraph of the 
plaintiff's déclaration is answered in apt averments of défense, and 
many of them denied. And on the same day the défendant filed what 
is termed an amended demurrer. This question has been argued pro 
and con with abundant citation of authority, which manifests the acu- 
men and research of the opposing counsel. The only question of 
difficulty arises upon the allégation of improper service. 

It is urged that the court has no jurisdiction, but this contention 
seems untenable. The défendant corporation is a citizen of New 
York, and carries on its business in the Southern District of Georgia, 
and, it has been long settled, may be sued hère by a citizen of Georgia 
who résides in that district. In the case of Southern Pacific Com- 
pany V. Denton, 146 U. S. 202, 13 Sup. Ct. 44, 36 L. Ed. 942, it was 
held that a citizen of Texas who resided in the Eastern District 
thereof could not maintain a suit in the Western District against 
a Kentucky corporation, although the latter was carrying on its 
business in the Western District, the court declaring that the cor- 
poration "could not be compelled to answer to an action at law 
in the Circuit Court of the United States, except either in the state 
of Kentucky, in which it was incorporated, or in the Eastern District 
of Texas, in which the plaintiff, a citizen of Texas, resided." This 
décision was made necessary by the act of 1887 (Act March 3, 1887, 
c. 373, 24 Stat. 552 [U. S. Comp. St. 1901, p. 507]), which annulled 
the alternative, permitted in the earlier acts, of suing a person in 
the district "in which he shall be found." The plaintiff hère résides, 
and the défendant carries on its business, in the Southern District 
of Georgia, in the Northeastern Division thereof, and in the county 
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in which the message was ofifered and accepted. Where a cause of 
action exists, service under the statute of Georgia and by the estab- 
lished practice of the United States courts may be eflfected upon its 
local agent. The statute (Code, § 2348) provides : 

"In ail sults brought under the provisions of this section, service shall be 
effected upon such telegraph company by leaving a copy of the writ with the 
agent of the company If any, if no such agent should be ta the county, then 
at the agency or place of dolng business," etc. 

A similar provision (Code, § 1899) provides for service in the same 
manner upon any corporation doing business in this state. Hère, 
also, the amount in controversy exceeds $2,000, exclusive of interest 
and costs. 

Whether or not the plaintifï has a good cause of action against 
the défendant seems peculiarly a question for a jury. If, as alleged, 
plaintiff was made, by the publicity negUgently given to his telegram, 
to appear as willing to accept from a purchaser $1,000 less than the 
sum for which the horse had been ofïered, the purchaser not under- 
standing the arrangement as to commissions between the plaintifï 
and the horse broker, it may be that the jury will find such negh- 
gence as would support a right of action, if damage is shown. It 
has been held that, where the testimony of a physician tends to show 
that a surgical opération might hâve been avoided had he reached 
the patient earlier, it is not error to submit to the jury the question 
as to whether or not the failure of the telegraph company to prop- 
erly transmit a message whereby the physician was prevented from 
earlier attendance was the proximate cause of the injury resulting 
from such opération. Western Union Telegraph Company v. Morris, 
28 C. C. A. 56, 83 Fed. 992. The nature of the telegram indicated 
its importance. If a telegram has enough upon its face to show 
that it relates to the value of property ofïered for sale, it would 
seem suiîicient to put the company on its guard against errors in 
transmission. Western Union Telegraph Co. v. Landis (Pa.) 12 Atl. 
467. Nor does the telegraph company apparently perform its duty 
when the message is transmitted over a téléphone line to a point 
within the accustomed circle of its delivery. The sender and the 
addressee of a message is entitled to the written copy of the mes- 
sage. Brashears v. Western Union Telegraph Company, 45 Mo. 
App. 433. See, also. Western Union Telegraph Company v. Fatman, 
73 Ga. 285, 54 Am. Rep. 877. There are many similar précédents, 
but thèse will sufifice" to indicate that the plaintifif's déclaration présents 
a case for submission to a jury. 

The remaining question, as stated, relates to the validity of service. 
Rev. St. § 922 [U. S. Comp. St. 1901, p. 686] which is the twenty- 
eighth section of the act of September 24, 1789, provides that in ail 
cases — 

"When the marshal or hls deputy is a party in any cause, the wrlts and pre 
cepts thereln shall be directed to such disinterested person, as the court, or 
any justice or judge thereof may appoint, and the person so appointed may 
exécute and return the same." 

The object of this enactment is manifest. It is to make sure that 
a marshal or deputy interested cannot by a false return deprive the 
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opposing party 6f his day in court; It is not çohtènded that any 
actual irijilfy résulted tp the défendant company from the fact that 
Deputy Mkrshal Hoss served the process of the court in this case. 
That the défendant got it is undeniable, for it has appeared by its 
counsel and moved not only to dismiss the case on this ground but 
on other grounds, but has demurred, filed an amended demurrer, 
and a full and formai answer to the merits. The objection, therefore, 
is purely technical. There is no allégation of any intentional wrong- 
doing on the part of the marshal or his deputy. With this service 
the défendant can make its défense as perfectly as if the summons had 
been served by a wholly disinterested party. The court therefore 
will not impose upon the plaintifï the unnecessary delay and expense 
of a further service, or the possibility of a déniai of a hearing on the 
merits, because of this inadvèrtence, if in the light of the authorities 
this can be avoided. Fortunately we find that the question was early 
before the Suprême Court of the United States. In the case of Knox 
& Crawford v. Summers and Thomas, 3 Cranch, 496, 2 L. Ed. 510, 
decided for the court by Mr. Justice Bushrod Washington in 1806. 
we find an instructive and apparently controUing authority. There 
the suit was against a deputy marshal, and the writ was not directed 
to a disinterested person conformably to the statute, but was directed 
to the marshal. There, too, the défendant appeared by attorney, and 
the court were unanimously of opinion that the appearance by attor- 
ney cured ail irregularity of process. The défendant might hâve ap- 
peared in propria persona and directly pleaded in abatement, but, 
having once appeared by attorney, he is precluded from taking ad- 
vantage of the irregularity. The appearance in that case, too, was 
merely tô pray oyer of the writ. Hère, however, the défendant an- 
swered over. It is true that, in the motion to dismiss, the défendant 
States it appears at the first term of the court, "not for the purpose 
of submitting tô the jurisdiction thereof, but to protest that the court 
•has no jurisdiction in said cause, and moves to dismiss plaintiflf's 
pétition on the ground that it appears on its face that the court has 
no jurisdiction of the alleged cause of action or of this défendant in 
said cause ; second and third, that there was no légal process, it being 
directed to the marshal and served by the deputy," etc. The spécial 
appearance, therefore, seems to relate exclusively to its déniai of ju- 
risdiction, âhd not to the alleged irregularity of service. It is no- 
where statèd that the appearance is to object that the service was 
irregular or' invalid. A déniai of jurisdiction of the subject of the 
action or of the person of the défendant is a ground of défense wholly 
distinct froiri that of an irregular service. The spécial appearance 
by demurrer is therefore limited to the spécial appearance as set forth 
in the motion to dismiss, and, as we hâve seen, this is a spécial ap- 
pearance soleiy for the purpose of protesting against the jurisdiction of 
the court. The amended demurrer, as it is termed, is upon the ground 
that the daniages soughtto be reCovered were remote and spécu- 
lative ; and six principal grounds, and seven subdivisions thereof, sub- 
stantially attack the plaintifï's case as it appears from the déclara- 
tion. While termed an amended demurrer, it is apparently an inde- 
pendént demurrer. It states that it is filed "by leave of the court," 



BAKNE8 V. WESTERN UNION TEL. CO. 555 

but, if any such leave was granted, the order does not appeàr in the 
record before the court. The answer filed on the 5th of April con- 
tains many grounds of défense on the merits. It is stated that it is 
presented subject to the motion to dismiss for want of jurisdiction and 
for other reasons, and the demurrer already of file in said cause 
not waiving but insisting thereon, but in the opinion of the court 
this motion to dismiss the two demurrers, and the fuU answer on the 
merits, ail filed by counsel, avoid the reason of the rule announced 
in section 922 of the Revised Statutes [U. S. Comp. St. 1901, p. 686], 
for the défendant appears, with the assistance of counsel, and makes ail 
the défense he could hâve made had the original service been efïected 
by a person whoUy disinterested. There is therefore no reason to 
quash the service. Ratione cessante, cessât ipsa lex. See Hill v, 
Mendenhall, 21 Wall. 454, 22 L,. Ed. 616, and Edgell v. Felder, 28 
C. C. A. 382, 84 Fed. 69. The défendant might very well hâve 
conformed to the rule announced in Harkness v. Hyde, ç^ U. S. 476, 
25 L. Ed. 237. There Mr. Justice Field remarks : 

"The rlght of the défendant to insist upon the objection to the lUegallty of 
service was not walved by the spécial appearance of counsel for him to move 
. the dismissal of the action on that grouud, » • « nor, when that motion 
was overruled, by their answering for him to the merits of the action. Ille- 
gality in a proceeding by whlch jurisdiction is to be obtained Is In no case 
waived by the appearance of the défendant for the purpose of calling the 
attention of the court to such irregularlty; nor is the objection waived when, 
lieing urged, it is overruled and the défendant is thereby compelled to answer. 
He is not considered as abandoning his objection because he does not submit 
to further proceediugs without contestation. It Is only -where he pleads to the 
merits in the first instance without Insisting upon the lliegality that the ob- 
jection is deemed to be waived." 

Construing this déclaration together in its entirety, we conclude 
that by the words, "insisting upon the illegaHty," the court imports 
that the défendant must not only file his objection to the service, but 
urge it and hâve a décision before he answers over. This, as stated, 
was not donc in this case. Of course, thèse authorities would not 
apply to a case where the objection was a want of jurisdiction of the 
person or of the subject-matter. So clearly is this distinction outlined 
that the Suprême Court, in Toland v. Sprague, 12 Pet. 300, 9 L. 
Ed. 1093, held that a party against whose property a foreign attach- 
ment has issued in the Circuit Court of the United States, although 
the Circuit Court had no right to issue such attachment, having ap- 
peared and pleaded to the issue, cannot afterwards deny the jurisdic- 
tion of the court. This is a leading case, and has been cited in many 
cases. Irvine v. Lowry, 14 Pet. 299, 10 L. Ed. 462; St. Louis 
Railway Co. v. McBride, 141 U. S. 131, 11 Sup. Ct. 982, 35 h- Ed. 
659; Interior Co. v. Gibney, 160 U. S. 220, 16 Sup. Ct. 272, 40 L. 
Ed. 401. In the case last cited it was held that the défendant, having 
appeared and pleaded to the merits, thereby waived his right to chal- 
lenge the court's jurisdiction on the ground that action had been 
brought in the wrong district. ' Many other cases might be cited. In 
the extensive discussion of this topic in that useful publication, the 
Encyclopsedia of Pleading and Practice, vol. 2, pp. 632-648, inc, it 
is announced that procuring a consent to a continuance, filin^ a de- 
murrer or any pleading to the merits, or attacking plaintifï's case in 
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any informai manner, or making a motion in the case limiting ap- 
pearance to a spécifie purpose, wiîl be held to be a gênerai appearance 
for ail purposès. It is further stated, as a gênerai rule which admits 
of no exception, that, if the court has jurisdiction of the subject-mat- 
ter, a gênerai appearance gives jurisdiction over the person. Indeed, 
it has beçn held that where objection is made to the irregularity of 
service, in order to avoid a waiver thereof, the proper practice is to 
obtain an order of the court for leave to make a spécial appearance. 
Romaine v. Insurance Company (C. C.) 28 Fed. 625. This was a 
case in equity. In that case service of a subpœna outside of the 
judicial district evoked an extended and learned discussion of this 
topic by Judge Hammond, of the Western District of Tennessee. 

The application of the eminent counsel for the défendant to with- 
draw his demiirrer, and answer now of file, could only serve to delay 
the trial of the case on the merits. This it is the duty of the court to 
avoid. Indeed, it is ever the duty of the court intrusted with the ad- 
ministration of justice between contending parties to exercise its dis- 
crétion and ail of its ascertained powers to bring the parties to hâve 
the cause speedily determined on the merits. With this gênerai pur- 
pose, and for the reasons hère stated, the motion to dismiss and the 
demurrers are overruled and denied. 



In re MOBAN. 

ATLANTIC, GULF & PAOIFIC CO. T. LUCKBNBAOH et al. 

{District Court, E. D. New York. January 10, 1903.) 

L TOWAGK— LlABILITY OF TuO FOB LOSS OF TOW— AbAHDOMMBNT WITHO0T 

Neckssity— Limitation of Liability. 

By the dlsablement of the tug Intended therefor, Luckenhach was 
nnable to perform hls engagement to tow a dredge and laden scow from 
Wilmlngton to Washington, and acting for, but not dlsclosing the libel- 
ant, employed the Moran Company to takë the dredge, without mention- 
Ing the scow. tJpon arrlvlng at Wilmlngton, the master of the tug dis- 
covered, and nottfled the tug owner, that the scow was part of the tow, 
and thereupon the owner addressed the llbelant, as well as Luckenbach, 
with the resuit that he undertook to tow the scow without rlsk and for 
addltlonal compensation. Urged to haste, the tug, with the tow, started 
on September I3th, with sueh eqtilpment as she had, without opportunlty 
to procure more. After leaving Delaware Breakwater the eight-lnch 
hawser, new in the prevlous May< and since very much used, was em- 
ployed for 16 hours, in favorable weather, save an adverse southeasterly 
swell, when It parted. After an houïr's delay It was unlted to a good 
hawser, new In the prevlous July, and slnce savlngly used, and the Une 
thus formed was contlnued in propltious weather untll 4 p. m. of the 
next day, when, near St. Charles' LIght, It parted in the older hawser. 
A delay for an hom* was foUowed by a readjustment of the same Une, 
which broke about 10 p. m. in the newer part thereof, under the influence 
of an Impedlng nùrthwest gale of about 35 miles per hour, opposing 
southeasterly swell, and adverse strong ebb tide. Thereupon the dredge 
tendered, or furnished upon request, to the master of the Moran a slx- 
Inch Une of 80 fathoms, which was nin from the port bitt of the dredge, 

Tl. Limitation of shipowner's liablUty, eee note to The Longfellow, 45 0. 
C. A. S87. 



IN RE MORAN. 557 

through her port chock, whlch soon gave way, to the tug's stem bltt, 
and thereby the dredge was towed cornerwise, until about 2:30 a. m. — 
the scow meanwhile having been eut adrlft by the crew of the dredge — 
when the Une parted, whereupon the crew of the dredge was taken o£f. 
The Moran stayed near the dredge for three-quarters of an hour, and 
then, leavlng It In no Immédiate danger, went to Norfolk, 40 miles away, 
where she remalned untll 12 p. m., when she went out on a tardy and 
Ineffeetual search for the dredge. The dredge during the day of her 
abandonment floated along the coast in sight of land. In apparently good 
condition, and for several hours was seen by persons at two Ufe-saving 
stations, respectlvely 40 and 45 miles below Cape Henry, and its wreck- 
age came ashore 65 miles south of that point on Wednesday moming, 
September 19th. The scow was recovered some 50 miles down the coast 
by a wrecking steamer that left Norfolk at 8:40 p. m. on September 
16th, and went some miles south of the place whére the scow was re- 
covered wlthout seeing the dredge. 

Held: (1) The tug left the dredge and went to a point 40 miles away 
without necessity, where she remalned, wlthout purpose or useful errand, 
until ail chance of rescue was past, and thls fault was the proxlmate 
cause of the loss of the dredge. 

(2) The breaklng of the new hawser was not the resuit of the crew's 
négligence, or that of the master, but arose from the Impedlment to 
towing ofCered by the extraordinarily adverse conditions. 

<3) If the use of the older hawser was négligent, It was the sole fault 
of the master of the tug, to whom a sufficient hawser had been provlded, 
but its parting was not the proxlmate cause of the loss of the dredge. 

(4) The scow was eut loose by the crew of the dredge, and no recovery 
can be had therefor. 

(5) The owner of the Moran Is entitled to llmlt his llablllty. 

(6) The respondents Messrs. Luckenbach are not llable. 
(Syllabus by the Court.) 

In Admiralty. Suit for loss of tow, and proceeding by owner of 
tug for limitation of liability. 

Wing, Putnam & Burlingham and Harrington Putnam, for peti- 
tioner. 

Boardman, Platt & Soley and James Russell Seley, for Atlantic, 
Gulf & Pacific Co. 

Peter S. Carter, for the Luckenbachs. 

THOMAS, District Judge. September 3, 1900, the Atlantic, Gulf 
& Pacific Company, claimant in the above proceedings for limitation 
of liability, and libelant in the above action, by Catt, its président, 
engaged the Messrs. Luckenbach to tow a dredge and scow, by 
the océan route, from Wilmington, Del., to the mouth of the Poto- 
mac, at the agreed price of $450, with an additional $150 if delivered 
at Washington. September loth, Edgar F. Luckenbach advised Catt 
that the tug Luckenbach, intended for the service, was disabled. 
Thereupon Luckenbach, in his own name and without disclosing the 
libelant, engaged the tug Moran, of the Moran Towing Company, 
to tow the dredge to Washington for $600, and he reported accord- 
ingly to Catt. Luckenbach claims that he made this contract at 
Catt's request, while the latter insists that it was done upon the re- 
sponsibility of Luckenbach, and without notice to him that the tug 
Moran did not belong to the Luckenbach fîrm, although he admits 
notice of the disability of the tug Luckenbach, the request on his 
part that Luckenbach should find another tug, and that the latter 
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reported the substitution of the Moran. September iith the tug 
Moran started for, and September I2th arrived at, Wilmington, 
where her master, Ellis;:discovered that a large scow was to accom- 
pany the drédge, and reported the fact to his principal. Catt, Luck- 
enbach, and Moran communicated, and Catt learned that Lucken- 
bach had engaged the tug Moran to tow the dredge only. Moran 
insisted upon additional compensation for towing the scow without 
risk, and upon such terms he started. the tow. At this time at least 
Catt knew that Moran had been employed by Luckenbach, but his 
negotiation for another tug at Baltimore, his conduct of the whole 
transaction, and the conversations, lead to the conclusion that Catt 
did not intend to- look to Luckenbach as the principal. But the 
neglect of Luckenbach to advise Moran that the scow was part of 
the tow induced Moran to send his tug to Wilmington, expecting 
to tow the dredge alone, and resulted in the latter disclaiming re- 
sponsibility for the scow. 

Had the agreçment been that the dredge and scow, one or both, 
were to be towed without risk on Moran 's part, it would not exempt 
him or his tug from damages for injury caused through his own or 
his servant's négligence. The Syracuse, 79 U. S. 167, 171, 20 L. 
Ed. 382; Deems v. Canal Line, 14 Blatchf. 474, 7 Fed. Cas. 348 
(No. 3,736) ;, Vanderslice v. The Superior, 26 Fed. Cas. 970 (No. 
16,843); Williams v. The Vim, 29 Fed. Cas. 1413 (No. 17,744a); 
The Jonty Jenks (D. C.) 54 Fed. 1021, Coxe, J., March 16, 1893. But 
this rule does not preclude considération of the fact, as bearing upon 
the owner's privity or knowledge, that he was induced to agrée to 
equip his tug for one burden, sent the tug to Wilmington for such 
service, was there without an opportunity to adjust his equipment 
to the superimposed duty of taking the scow, and was urged to start 
the tow in haste. Hence, on Thursday, September I3th, the under- 
taking began with towing lines that, under the conditions of weather 
at times ensuing, proved inadéquate for the two vessels, however 
adéquate they may hâve been for towing the dredge alone. The 
dredge was, in draft, shape, weight, and superstructure, difïicult of 
navigation, especially in seriously disturbed waters. Her tendency 
was to fîounder rather thân to founder. The picture, which does not 
show the true height of her smokestack, will aid the description. 

For the purposes of the voyage planking had been nailed outside 
of the house, so as to come within 18 inches of the top, and. about 
one foot frora the edge of the lower deck. The dredge was about 
116 feet long, with 35 feet beam. Her sides were square, 9 feet 
deep, bottom flat, and ends nearly upright. At the working end, 
the part aft in towing, thçre was an open eut into the structure, called 
the ladder well, about 18 feet long and 12 feet athwart ships, the 
framework ladder at the outer, and carried a revolving cutter cage 
which could be raised or lowered by machinery. The ladder frame 
filled the well, and was at the outer end supported by wire tackle 
running over a high framework, by which it could be raised or 
dropped for dredging. Ç)n the tow, the ladder dragged in the water, 
behig about two-thirds submerged. Thus ranged horizontally, the 
ladder projected about 22 feet frbm the after ends of the dredge. 
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The cutter cage itself was laden on the scow. In the after end of 
the huU, next the ladder well, was the pumproom, about 30 feet long, 
between two side bulkheads; then forward of a wooden cross-bulk- 
head was the engine room, in front of which (with no separating 
bnlkhead) was the fireroom. Forward of the pumproom the fore 
and aft bulkheads were open, with the overhead deck resting on the 
stanchions only, supported by a keelson about 2 or 3 feet high. The 
boilers were 16 feet long and 14 feet high, rising 3 or 4 feet above 
the deck, and each had a furnace. The huU was box-shaped, and 
about g feet high. Then came a deckhouse, or machine house, 10 
or 12 feet high, and some 70 feet long. This came within 4 feet of 
the sides of the hull. On this was a nearly square pilot house aft, 
and another upper house forward, with two rooms. The smoke- 
stack rose 60 feet above the top of the engine house, and was 64 
inches in diameter, and was held in place by steel guys leading fore 
and aft, and by temporary rope supports at the sides. There were 
three anchors, one weighing 996 pounds, another 500 pounds, and an- 
other 550 pounds. She had a wire bridle for towing. The scow, 
which was used as a tender, was 65 feet long, 26 feet wide, and 5 or 
6 feet deep, with a draft 2 feet forward and 3 feet aft. She was 
decked over, and carried about 30 tons of spare parts of machinery, 
and a crew of 2 men. She had a house seven feet high and six feet 
square. She was attached to the dredge by two lines, each 350 
feet long, rimning from her forward corners. The Moran was a 
Steel tug, built in April, 1900, 94 feet 10 inches long, with 19 feet beam 
and II feet depth of hold. She had a steel deckhouse, with a pilot 
house on the forward end thereof, and carried an eight or nine hun- 
dred pound anchor. Her consumption of coal was five tons in 24 
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hours, steaming steadily at sea. When she arrived at Norfolk, a* 
hereinafter stated, she had 15 or 16 tons of coal in her bunkers. 

With this ponderous dredge and clumsy scow, the tug made her 
way to Delaware Breakwater, where, on account of the weather 
conditions outside, she stayed until Sunday morning, September i6th, 
when she started down the coast. The weather and sea were favor- 
able, save for a heavy southeasterly swell, which moderated so that 
the tow went well, until about 10 o'clock on Sunday evening, when^ 
in a heavier undertow, the hawser, which ran from the stern of the 
tug to the Steel bridle of the dredge, broke, causing an hour's delay. 
The hawser, which was 200 fathoms in length and about 8 inches 
in size, was new in the previous May, and had received such use that 
the tug's captain requested and receîyèd a new 7 or 7^ inch hawser 
in July, which had been used spàringly. After the parting of the 
hawser à Une was made fast to the dredge, whereby she was held in 
position until the bridle of the dredge was drawn aboard by hand, 
whereupon the tug bent on both hawsers, thereby extending the 
scope of the line, for thé purpose of easier towing, which readjust- 
ment gave some of the crew of the dredge the erroneous notion of a 
second parting of the line at that time. There was no further inter- 
ruption until the next aftemoon, At this time the wind was light, 
but there was a heavy southeasterly swell, with undertow, and when 
about a mile inside the Cape Charles Lightship, at 4 p. m., on Mon- 
day, September I7th, the hawser parted again in the older part 
thereof. After a delay of an hour the line composed of the two 
hawsers, except as wasted by former partings, was readjusted, and 
the tow proceeded. On account of the approaching night, the course 
into Chesapeake Bay nearer to Cape Charles was deemed inad- 
visable, and the channel nearer to Cape Henry, although some five 
miles longer, was attempted, the weather at the time being pro- 
pitious. But the swell ahead grew more violent, the wind increased 
until it reached 26 miles from 6 to 9 o'clock, 35 miles between 10 
and II o'clock, and continued at about that velocity while the tug 
i-emained with her tow. The tide was strong ebb, with low water at 
Cape Henry at 9:46 p. m., and at Cape Charles at 10:28 p. m. Be- 
tween 10 and II o'clock the smokestack of the dredge fell, and wa& 
securely lashed, although the fall injured the pilot house roof and 
crushed one of the small boats. No vital damage was done. How- 
ever, the repeated breakihg of the hawser permitted the dredge to 
roll heavily in the sea, and enabled the scow to cOme against her in a 
manner calculated more to excite alarm of the crew than to produce 
éssential damage to the scow or dredge. Sometime before 11 o'clock 
the hawser again parted, this time in the newer part thereof. There- 
upon the two men on the scow signaled, and were taken upon tlie 
tug. The tug then went alongside of the dredge, and received from 
her an 80 fathom 6-inch line — upon the ofifer of the dredge, as the 
tug daims ; upon the requést of the tug's captain, as some of the 
crew of the dredge state. If the use df this line imputes fault to any- 
body, as it does not, the master of the tug was the final judge of its 
sufficiency. The Margaret, 94 U. S. 494, 496, 24 L. Ed. 146. In any 
case the captain of the tug preferred it to his own hawsers, and used 
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jt for towing, one end passed through the port chock to the port 
bitts of the dredge, inasmuch as the bridle of the dredge at the time 
of the last parting had dropped into the water and had not been 
drawn aboard, and the other end was made fast to the tug's stem. 
As a resuit, the dredge was towed by her port corner, or corner- 
wise. Soon thereafter the chock pulled out. Meanwhile the scow 
had been eut adrift, and the master of the tug hoped upon the changed 
tide to take the tow into the more tranquil waters of the bay. At 
2:30 a. m. the hawser parted. The tow was then five or six miles 
to the southeast of Cape Henry Light, in the open océan. The 
crew of the dredge gathered on the top of the house, and, as the tug 
came back alongside after hauling in the hawser, asked to be taken 
ofï, and jumped from the top of the house upon the stem of the tug, 
except the fireman, who left the dredge from her main deck. Nearly 
ail the crew wore life-preservers. The wind was blowing as stated. 
. There was a heavy swell. The night was dark but clear. The 
hawser had parted at 4 o'clock, and twice since that time. The 
smokestack had fallen. The scow had been eut adrift. The dredge 
was without a hawser, and had 10 inches of water. Her house had 
been strained somewhat, but was not essentially injured. Her pumps 
were of diminished use, because of the loss of the smokestack and 
conséquent eflfect upon the draft of her fires, especially when she was 
not in motion, but the dredge was not seriously weakened, and, while 
the circumstances naturally prompted the crew to seek the safer posi- 
tion of the tug, the danger of the dredge sinking at the time was 
less to be dreaded than her escape from the tug. The captain of the 
tug seems to hâve raised no objection to the crew leaving the dredge, 
nor did he ask them to make fast a towing Une before doing so, al- 
though he claims that he later asked one of the crew to go aboard 
the dredge and make a hawser fast, which request was declined. 
The tug circled about the dredge until about 3:30, when she started 
for Norfolk, where she arrived at about 7 a. m. There she took ad- 
ditional coal, and at midnight of September i8th left Norfolk, reach- 
ing the Capes about 3 a. m. of September igth, cruised about 12 
miles to the south and east of Cape Henry, and returned to New 
York. Meanwhile a wrecking steamer, Coley, belonging to the Mer- 
ritt Wrecking Company, left Norfolk at 8 :4Ô p. m., September iSth, 
reached Cape Henry about 1 1 40 in the night, encountered a some- 
what rough sea, went down the coast until about 2:30 a. m. of Sep- 
tember igth, when she slowed for daylight. After daylight the sco-w 
was seen, and recovered in good condition, about W. by S. J^ S., 
and distant four miles from Cafltey's Inlet station. Thereafter the 
Coley went to the southward for two or three miles, but returned 
without seeing any sign of the dredge. 

There is sufEcient évidence that the dredge drifted down the coast 
in apparently good condition, within sight of persons at Currituck 
life-saving station and Whale's Head live-saving station, respectively 
40 and 45 miles south of Cape Henry, and that her wreckage came 
ashore at Kitty Hawk, about 65 miles south of such Cape, on Wednes- 
day morning, September igth. The keeper of Whale's Head life- 
saving station testified that he saw what is now considered to hâve 
120 F.-^6 
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been irli'e dredge, for several hburs on Taesday, the i8th of Septem- 
ber; that he first saw it about noon, some ten miles to the northeast 
of the station; that he noticed ît for five hours, and that it was in 
sight at 5 o'clock; that when opposite Whale's Head it was five or 
six miles ofï, and that it séemed to get nearer the shoi-e as it drifted 
south. Tillett, one of thé crew at Currituck life-saving station, also 
examined it through the glass, fîrst seeing it about six or eight miles 
north, and eight or ten miles ofï shore, and côntinued to examine it 
from time to time during the day. 

The Moran's abandonment of the dredge, and departure for, and 
delay at, Norfolk, are not excusable; and the fault is emphasized 
by her indolent and insufificient search. The excuses are (i)"'that the 
tug was ifi; danger from the storm; (2) that it was usetess to stand 
by the dre'dge, às^^she cduld not bè retaken; (3) that the crew had 
abandoned the dredge. The first plea is obviously untrue. The 
weather on the night of the abandonment was doubtless boisterous, 
but several tugs anchored their tows in the gênerai neighborhood of 
the entrabce of the bay and kept near them ail night, while the Moran, 
within an, hour or two ôf daybreak, and in the face of no greater 
danger than brave seamen ordinarily encotlnter successfùlly, left the 
dredge to' her fate, and not content, even on a flood tide, within the 
protecting shelter of the Cape, where the light could be awaited for 
pursuing and taking up the dredge, did not stop until she-had reached 
the utmbgt security ol Norfolk, 40 miles iaway, where she renounced 
practically ail effort to reclaim her tow. The pilot boat Relief lay 
three or foiiir miles insidé the Capes, where she had gone that shé might 
lie easier, but her pilot stated that hé cdtild hâve gOne oUtside if 
occasion required. The tugbôat Delmar; with a car float containing 
28 carsjrii'to*, during the night, bound for Norfolk, parted her hawser 
threé tîmes 'about midnight. After the tow anchored, her tug stood 
by until àfter daybreak. She was then inside and almost abreast of 
Cape Hepry, ànd about à mile from the shore.' The next morning 
the Delmàf tbok her toW to Old Point Comfort. One 6i the Lucken- 
bach tugs, the Océan Kirig, was towing to Norfolk the barge Brook- 
lyn. , She ûvërtobk and passed two miles away the Moran about 9 
p. m. ori,Mpnday, when the lattér was çouthwest bf thé lightship, be- 
tvveen thé lightship ànd the whistling bùoy No. 2. ' Thé barge, a con- 
vêrted sailing ship, carfied 2,600 tons. - At 11 o'clock at night thé 
Océan' Kiiig, with her tbw, was abreast of Cape Henry ; between 1 1 
and 12 o'clock her hawser parted, and thereupon the tug anchored 
the barge by the whistling buoy. Thé eiigineer, a witnëss from the 
Océan KîiTg, describes the ânchdrage as abreast ôf,' to'd four miles 
biff, Cape Henry. He stated : "We anchored the bâVge until daylight 
so we could pick her up. We couldn't pick her up that night. We 
just kept undèr steam, worked around the barge uritil daylight, and got 
her picked up àt 6 o'clôtk in the morning." At 6 a. m. the wèâther 
moderatéd soffiëwhat, and the Océan King succeéded in pulling in her 
tow. Thus it àppears that while the other tugs carried their tows into 
the bay, stobdbV , them through the night, and delivered them when the 
day came, the Mbrân,"with the morning not far away, left her valuable 
tow to Abat along down the coast to destruction. The Moràn was a 
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powerful seagoing tug, large, new, and strong. She had withstood, 
without any marked danger or damage, the boisterous sea until the 
night was far gone. Having faced safely the weather for the greater 
part of the night, it is improbable that harm would hâve come to her 
during the approaching morning, and the further assurance of this 
is the fact that no tug or tow was injured seriously on that night, either 
while passing into the bay or lying near or within the Capes. Such 
expériences and the survival of the dredge for so many hours, and the 
retaking of the scow, recall certain language in the opinion in The 
Quickstep, 76 U. S. 671, 19 L,. Ed. 767: 

"But the claimants of the tug deny that thelr vessel was in fault, and iu- 
sist that the disaster oecurred by the violence of the storm and gale of wind 
whlch prevailed at the time. If this be so, how did it happen that two of 
the eanalboats that got loose from the fleet survived the périls of that nightV 
One of thèse boats anchored, and was saved without dlfficulty; the other, 
loaded with iron, drifted about, and was piclsed up the next morning without 
having sustained any damage. The fact that thèse boats did not expérience 
any bad effects from the severity of this storm explodes the theory advanced 
by the claimants on the subject." 

As to the second excuse, it is enough that the dredge was substan- 
tially in good condition for some three-quarters of an hour after her 
crew left her, and while the Moran was circling about her, and she was 
floating in apparently good préservation when seen ail of the next day 
at various points down the coast. Why could not the Moran hâve 
retaken her? Even from the calmer waters of the bay the tug couid 
hâve waited, and hâve come up with the slowly drifting dredge, and 
the moderating weather conditions favored her recovery. Lastly, it 
is urged that the fact that the crew left the dredge justified the Moran 
in abandoning her. That in itself is not a reason for a tug deserting 
her tow. There might be very good reason for the crew coming ofï, 
and yet for the tug to stand by. The crew left her because the tug 
did not hold the tow. If the dredge escaped, the crew feared the re- 
suit ; undoubtedly the happenings of the night had made the crew, one 
and ail, fear to stay on the dredge. Surely an appréhension that would 
lead and justify men going from a ship in danger to a vessel in safety 
might not justify men in a place of safety deserting the endangered 
ship and allowing it to float away. There is no intention to suggest 
that the crew of the tug were cowardly, for they had faced the night 
almost to its ending; and it is considered that a sensé of personal 
danger for himself, his men, or tug, did not influence considerably the 
departure of the Moran's captain. But surely his leaving his tow, 
almost on the edge of the morning, when it was floating successfuUy, 
and going 40 miles away, and staying away, showed neither good judg- 
ment, fidelity to his charge, nor that sturdy and obdurate endeavor 
to hold onto his tow that the law should demand under the conditions 
then existing. If the master of a tug may regard the tow as lest 
whenever there is a hard storm and his hawsers break, and the men 
on the tow come ofï, then Capt. EUis was right. Such action is far 
from that cool judgment and dauntless endeavor to discharge his trust 
that should characterize the master of an American vessel. For the 
purposes of transportation, the tug has dominion over the tow (Trans- 
portation Une v. Hope, 95 U. S. 297, 300, 24 L. Ed. 477), and if in a 
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storm the hawser break, and prudence require the crew of the tow to 
board the tug, this does not justify the master of the tug in turning 
his back and abandoning the property intrusted to him. In the présent 
case, the dredge was not a vessel in the ordinary sensé. The engineer 
was nominally in charge of the dredge, but he was not a navigator, and 
had no occasion to be. The dredge could not be navigated; it was 
capable only of being hauled. The entire navigation was in the hands 
of the master of the tug. The arbitrary power of such a person upon 
his own vessel is well understood, and what he directed to be donc un- 
der the circumstances existing at the time would be accepted by the 
crew of the dredge without dissent. Hence it is considered that, 
whoever may hâve been in charge of the dredge, he was not authorized, 
as against the captain of the tug, to exercise any such discrétion as is 
suggested in The J. P. Donaldson, 167 U. S. 604, 17 Sup. Ct. 951, 42 
L. Ed. 292. Certain of the crew of the dredge suggested that the tug 
should make some effort to save the dredge, either by standing by her, 
or by going to Norfolk and getting additional equipment and return- 
ing. But thèse suggestions were probably advanced with inconsider- 
able vigor, and perhaps difïîdently, and the master was inattentive to 
them. 

The plea is made that the master's judgment is best and should con- 
trol. That is a ruie to be honored in a proper case (The Hercules 
[D. C] 75 Fed. 274; The E. Luckenbach, 51 C. C. A. 589, 113 Fed. 
1017, afErming [D. C] 109 Fed. 487; The J. P. Donaldson [D. C] 19 
Fed. 264, 266; The Packer [C. C] 28 Fed. 156), but should not 
relieve ail ofïending tugs. When a tug déserts her tow, there ought 
to be a good reason assigned for it. In the présent instance, the 
master went away without a justifiable motive, without the influence 
of a warranted appréhension, with his tow afloat and not seriously 
damaged. He went because he lost hope, and he stayed away for the 
same reason; yet the évidence does not offer any substantial ground 
for his hopelessness. Neither danger, nor necessity, nor advantage, 
nor convenience, constrained the tug to go to Norfolk, or to remain 
there 17 hours; she obtained nothing but unneeded coal, and, if she 
needed a hawser, did not even inquire for one, although they were 
sold there. But whatever she needed she could hâve obtained in a 
brief time, and thereupon gone in pursuit. If the shelter of the bay 
was désirable, and the master was justifîed in seeking it, how does that 
excuse him? To excuse a tug for leaving and remaining away from 
her tow, there should be proof that the tow was sinking, or past saving, 
or that the tug was so injured or in such danger that it could not stay 
or return, or similar condition. Several cases are cited, which do not 
absolve the Moran, for, where they favor the tower, either the tug 
was injured or in danger, or the tow was beyond conservation, and 
departure was justifîed and return excused. In The W. J. Keyser, 6 
C. C. A. ICI, 56 Fed. 731, the tug abandoned a barge in the Gulf 
of Mexico, aboUt 36 miles out from Pensacola, Fia. The latter's 
crew went oflf in a small boat, whereupon the tug eut the towing line 
and rescued the crew, who represented that the barge was in a sinking 
condition, was leaking badly, that they were unable to use the pumps, 
and were unwilling to return to her. Some of the crew stated that the 
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water was over the cabin floor. The opinion states that there were 
four feet of water in the hold; that she was taking water very fast, 
through openings in the deck and hawse pipe ; that she "was in a 
sinking condition, and would probably go down in a few hours" ; that 
the barge could not be towed without a person at the wheel ; and that 
the quitting of the barge by the master and crew severed the con- 
tractual relations between her and the tug, so that any subséquent 
service would be salvage service. In The R. C. Veit (D. C.) 56 Fed. 
122, it appeared that a tug attempted to pick up one of her scows that 
had gone adrift, but, being incumbered by anotlàer scow, and in danger 
of fouling her propeller in the trailing hawser of the drifting scow, she 
put into harbor, dropped the scow in tow, and went out and found the 
scow, which had been adrift at anchor in shoal water. Thereupon 
the tug returned and obtained aid, but meantime the scow had gone 
ashore. The tug was justified. In The Miranda (D. C.) 40 Fed. 533, 
affirmed in (C. C.) 43 Fed. 309, it appeared that the steamer Miranda 
undertook to tow a raft of logs by sea from Nova Scotia to New York. 
On the twelfth day out, the towing hawser parted in the midst of a 
heavy gale. The steamer lay by the raft for a time and then started 
for New York, arriving there four days later. The raft became a 
total loss. It was held that the insufificiency of the hawser was not 
proved, and that there was no fault in not sooner sending the Miranda 
out to look for the raft after the former's arrivai in New York, as, 
by the time the steamer's necessary repairs had been finished, it had 
become évident that search was useless. In The Czarina (D. C.) 112 
Fed. 541, it appeared that a steamship undertook to tow a large raft 
of timber from Puget Sound to San Francisco, and that when within 
two days' sail of the latter port the hawser parted, and the two went 
adrift. A strong wind was blowing, and the sea was so rough as to 
make it unsafe, in the judgment of the master, to attempt to recover 
it at the time, or to remain near it during the night ; and he was also 
of the opinion that he could not keep it in sight if he remained, and 
would lose his bearings. Hence he proceeded to a port, where he 
communicated with his owners, and on the morning, and for two days 
following, he searched for the raft, but owing to the fog was unable 
to fînd it. It was recovered three weeks later by another vessel, 
450 miles Southwest of San Francisco, and brought in. It did not 
appear that the master erred in his judgment, or that he could hâve 
kept the raft in sight and recovered it if he had remained in the 
vicinity ; and it was decided that his action in leaving it was not such 
négligence as rendered the steamer liable for damages. In The Cle- 
matis, I Brown, Adm. R. 499, Fed. Cas. No. 2,876, it was held that, 
when a tug abandons her tow of barges during a storm, the burden is 
upon the tug to show a sufïîcient excuse for such abandonment ; but 
there must be a prépondérance of proof that the action of the officers 
of the tug amounted to négligence ; and that, where it was shown that 
the towlines parted in the night, during a storm of great severity, and 
the master of the tug was unable to pick up the Une, to discover the 
lights of the tow, or to make any effort to regain it without great 
danger to the tug, he was justified in abandoning it. In The O. L- 
Halenbeck (D. C.) iio Fed. 556, Judge Brown decided that the evi- 
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dence was sufficient to establish the claim that the action of an océan 
tug in cuttingj.adrift her tow, consjsting of a dredge, four scows loaded 
with coal, and a wàter boat, during a moderate gale while off Cape Cod, 
and allowing thepi to drift on sliore without any further effort to save 
them, was without necessity or justification, and rendered the tug 
Hable for the loss. 

Neither the tug nor her owner are liable on account of the hawser, 
or the use made thereof. It is urged that the owner guaranties the 
equipment of the tug; that is, that he engages absolutely that each 
line, rope, etc., when properly used, shall bear without breaking the 
strain made necessary by its office, caused by the ordinary violence of 
wind and weather, and that he will be liable for any damages happening 
under such conditions approximately from an unworthy sea Hne. It 
would be interesting to discover by what analogy or reasoning a tower 
not held to be a common carrier (The Syracuse, 79 U. S. 167, 20 
L. Ed. 382 ; The Margaret, 94 U. S. 494, 497, 24 L. Ed. 146 ; The 
J. P. Donaldson, 167 U. S. 603, 17 Sup. Ct. 951, 42 L. Ed. 292) is 
regarded as an insurer of his tug's equipment. Mr. MacLachhn, in 
his Law of Merchant Shipping, states the law as foUows : 

"The employaient of a steam vessel by the master or owners of another 
ship, for the purposes of towagOi Is a contract which Implies the exercise of 
diligence, care, açd reasonable skill in the fulfiUment of thelr engagement by 
the parties to it on both sides, ahd their agents and servants, the master and- 
crew of the tug, and the master and- crew of the ship In tow. 

"The parties to the contract contemplate risk in the performance of it, the 
rlsk of winds and waves, and of obstacles, floating or fixed, that lie about or 
in their path. They both engage to be ready, armed with diligence, vigilance, 
and compétent skill, against thèse risks, and besides thia, on the part of the 
tug, with such a crew, tackle, and equipments as are reasonably to be ex- 
pected in a vessel of her class, The Galatea, Swab. 349; The Minnehaha, 30 
Law J. Adm. 211, 212. With àll this performed, if there be, notwlthstanding, 
inévitable accident and conséquent damage to one of the parties, there Is no 
Uabllity in the other. But neither njfty by his fault or négligence aggravate 
the risk of the other with injury to hlm, without llablUty for the damage ac- 
crued, unless the other hâve contributied to the loss by his own fault or négli- 
gence. The Julia, Lush. 224. In ail .this It Is assumed on both sides, when 
the contract is made, that the risk wlU be no more than ordinary, under or- 
dinary bad weather. 

"But there is no implied warranty on the part of the tug to bring the tow 
to the point of destination under ail circumstances and at ail hazards. The 
Minnehaha, 30 Law J. Adm. 211. She engages to use her best endeavours 
for that purpose; but she is relieved from her obligation if she be prevented 
by vis major, or by accidents not contemplated, which render performance of 
her contract impossible. The Minnehaha, 30 Law J. Adm. 211. 

"She is not relieved, however, from her obligation because unforeseen diffl- 
culties occur in the completion of her task — because the performance of her 
task is interrupted or cannot be completed in the mode in which it was 
originally intended, as by the breaking of the ship's hawser. But if, in the 
discharge of her task, by reason of the sudden violence of wInds or waves,, 
or other accidents beyond the control of and without default in the tug, the 
tow is placed in danger, and the tug incurs risks and performs duties which 
were not within the scope of her original engagement, she is entitied, on proof 
of this, if the ship be saved, to claim as a salvor instead of being restrictedr 
to the sum stipulated for mère towage. The Minnehaha, supra; The Pericles. 
Brown. & L. 60. The Charles Adolphe. Swab. 153; The Albion. Lush. 282;. 
The Robert Dixon, 42 Law T. (N. S.) 344. Such a rémunération umler the 
supposed circumstances becomes her right; but in such circumstances it is not 
optional with her whether she wUl render the services — she is bound to do> 
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«0. This Is ImpUed In her original contract, from whlch she Is not relleved 
except by circumstances of difflculty that render the performance of it Im- 
possible. The Saratoga, Lusb. 318; The Minnehaha, supra; The White Star, 
11. R. 1 Adm. & Ecc. 66." 

In The Syracuse, 79 U. S. 167, 20 L. Ed. 382, and The Margaret, 
94 U. S. 497, 499, 24 L. Ed. 146, it is said that the care and skill re- 
quired of persons in the management of the towing beat must be rea- 
sonable. In The J. P. Donaldson, 167 U. S. 403, 17 Sup. Ct. 951 , 42 
L. Ed. 292, it is stated that "the contract requires no more than that he 
who undertakes to tow shall carry out his undertaking with that de- 
gree of caution and skill which prudent navigators usually employ in 
similar services." Notwithstanding the holding in The Francis King, 
7 Ben. II, Fed. Gas. No. 5,042, that, in any case of disaster arising 
from a failure of the hawser, it is incumbent upon the tug to show 
plainly that its failure arose from no defect in quality or size, the rule 
is firmly established that "the burden is always upon him who allèges 
the breach of such a contract (of towage) to show either that there has 
been no attempt at performance, or that therè has been négligence or 
unskillfulness to his injury in the performance. Unlike the case of 
common carriers, damage sustained by the tow do es not ordinarily 
raise a presumption that the tug has been in fault" (The J. P. Donald- 
son, 167 U. S. 603, 17 Sup. Ct. 951, 42 L. Ed. 292; The Webb, 
14 Waii. 406, 20 L. Ed. 774; The Burlington, 137 U. S. 391, 11 Sup. 
Ct. 138, 34 L. Ed. 731 ; The L. P. Dayton, 120 U. S. 337, 351, 7 Sup. 
Ct. 568, 30 L. Ed. 669; The Startle (C. C.) 1x5 Fed. 555, 560, 561)— al- 
though it is said, in The Webb, supra, "There may be cases in which 
the resuit is a safe criterion by which to judge of the act which has 
caused it" ; and the case of a ship towed on a known and easily avoided 
shoal is instanced as sufficient évidence of unskillfulness or careless- 
nesS in the navigation of a tug, in the absence of explanation. 

But if it be agreed that the Moran engagea, absolutely and at ail 
events, irrespective of négligence, to hâve such necessary towing haw- 
ser or hawsers "as are reasonably to be expected in a vessel of her 
class," there was a further implied stipulation that the hawser should 
not be subjected to more than ordînary risks. In fact, a hawser is 
seaworthy when it is sufficient to resist the violence of ordinary winds 
and weather. When the dredge was lost there was a combination of 
southeasterly swell, a condition expectable at times at that place, a 
northwest wind amounting to à gale of 35 miles per hour, a wind not 
uncommon or usually hurtful to navigators, and an adverse ebb tide, 
later changing to a favorable flood tide. Such a combination might 
be expected, as tempests are expected by seafaring men, but it was not 
ordinary. It was in .fact an exceptionally stofniy night for towing. 
Hawsers Were broken on two other tows, and several tugs and tows 
were obliged to anchor or discontinue their voyage, and lie whoUy 
or partly within the shelter of the Capes. The law does not con- 
template that the owner should provide a hawser that would absolutely 
hold the dredge under the conditions then existing. Upon the trial, 
the excellence of the hawser in material and manufacture was shown, 
although it was condemned by an expert in its final staté. Any 
fragility or impairment of fiber of the hawser was a condition expect- 
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ant upon the strain of this towing service, when for two days and one 
night the burden of the dredge and scow tended to weaken it, and on 
the second night the severe weather conditions to exhaust its vitality. 
A judgment from inspection succeeding such an expérience is not very 
helpful. At the earlier time the newer hawser was excellent in ma- 
terial and manufacture; as it appeared on the trial its fiber showed to 
an expert eye infirmity traceable to the very kind of usage to which 
it had been subjected in this adventure. Accusation of primary in- 
ability to perform a given service, after sulïering the shock of that 
very service, cannot be sustained by showing conditions that would 
resuit naturally therefrom. The hawser's vitality was sapped by 
service, and then the absence of liîe was tendered as évidence that it 
was not worthy of such use. By such method of proof, ruin in service 
is used to condemn participation therein. 

It follows from thèse views that the duty resting immediately on the 
owner was discharged as regards the provision of the new hawser, 
which brokebetween lo and il o'clock on Monday night. The older 
hawser parted on Sunday night, but the owner îiad provided a newer 
and adéquate one, which the master could hâve used at that time. 
If there was any fault it was that of the master. The older hawser 
broke again Monday afternoon. But the towing at that time did not 
absolutely require the use of the old line, and, if there was any négli- 
gence in its use, it was still that of the master and not of the owner. 
The new Une was 900 feet long, and, on a sea then disturbed only by 
a southeasterly swell, it furnished suiïicient scope of line for the pur- 
poses of safety. The conjoined lines made easier towing and acceler- 
ated the voyage, but the owner did not guaranty that he would furnisb 
lines sufBciently long to make the easiest towing or earliest arrivai. 
The greater speed and ease with which the tow was taken along per- 
haps more than compensated for the détention. The only harm 
arose from the détention and injury to the dredge while awaiting 
readjustment of the hawser after parting, but such injury to the dredge 
as occurred on Sunday night, and on the afternoon of Monday, was 
inconsiderable, and was not the proximate cause of the loss of the 
barge. Hence, the injury from the use of the old line is confined to 
some two hours of delay. How much was gained by the greater scope 
of hawser afForded by the conjoined lines does not appear, but the tow 
traveled from Delaware Breakwater to Cape Charles Light, between 6 
a. m., September i6th, and 4 p. m., September I7th, a distance of 125 
miles, in 35 hours, including two hours' détention, or at the rate of 
more than 3*/^* miles per hour, with a clumsy dredge and an impeding 
scow. Such progress was sufficient. It is urged that the failure to 
arrive in time to pursue the Cape Charles entrançe necessitated the tow 
traveling five miles farther, whereby she encountered more serions 
weather. At the time the captain of the Moran decided to pursue the 
Cape Henry entrançe, there were no unusual storm conditions présent 
or forecast, nor had there been since the tug left the Delaware Break- 
water. It would be a stringent rule that would entail upon the tug 
ail damages arising from a sudden storm which it might hâve avoided 
if it had not been detained for two hours by the breaking of the hawser, 
which had been used in good weather for the purpose of giving 
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greater scope of line for easier and faster towing, although, nicely 
tested, the hawser was not seaworthy for the heavy draft to which it 
was subjected. In The Startle (C. C.) 115 Fed. 555, it was decided 
that delay by a tug in proceeding with its tow, or other errors in navi- 
gation, although négligent, did not render it liable for an injury to the 
tow caused by the breaking away and loss of some of the boats while 
anchored, where there was no direct causal connection between such 
acts and the loss, which resulted directly from intervening causes. 
The opinion states : 

"There are always many antécédents to a glven catastrophe, but for the 
existence of which the resuit Inquired about would not hâve occurred. It Is. 
however, only the direct and Immédiate cause, under the eontrol of human 
agency, which ean be Judlclally eonsidered." (Clting cases.) 

In The E. V. McCaulley, 33 C. C. A. 620, 90 Fed. 510, the discon- 
nection between the négligent act and loss are noticed. In The W. E. 
Cheney, 6 Ben. 176, Fed. Cas. No. 17,344, there was an interruption 
of the towing service for two days, and after it was resumed the tow 
was lost in a storm. The court put the burden of accounting for the 
déviation upon the tug. The case was one of serions déviation and 
temporary abandonment, and is quite différent from a two-hours dé- 
tention from the parting of towing lines on a course of 125 miles, dur- 
ing which the use of a hawser too weak for the load facilitated the 
towing. 

It foUows from the foregoing views that the abandonment of the 
dredge, and continued absence therefrom, on the part of the tug, was 
négligent, and was the sole proximate cause of the loss of the dredge, 
and that the tug is liable for such loss; that the owner of the tug was 
without fault, and may limit his liability ; that the respondents Messrs. 
Luckenbach are not liable ; that the scow was eut loose by the crew 
of the dredge, and that no recovery can be had therefor. 
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THE OBESCENT. 

(District Court, D. Maine. February 8. 1903.) 

Nos. 32, 33. 

1. TowAGE — Cahb Required dp Tug— Dangbbodb Localitt. 

The reasonable care a tug is required to exercise in the performance 
of a towage service is relative, dependlng upon the dangers of the service. 
If the locality is more than ordinarlly dangerous, she is held to a pro- 
portionately higher degree of care and skill. 

8. SaMB— STRAKDINCr OP ToW. 

Evidence eonsidered, and held to show that the stranding of a schooner 
on a reef while being towed through a narrow and dangerous channel 
was due to a want of accurate linowledge of the channel on the part of 
the master of the tug, and to a want of care in failing to ascertain 
whether a buoy used to marlj the position of the ledge on which the 
schooner stranded was in its proper place. 

t. SAME — CONTRACT LiMITING LlABTrjTY. 

The burden rests upon a tug to prove an alleged contract that a vessel 
was to be towed at the risli of her owners; nor will such contract, \t 
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proved, relleve the tug from liablllty for the conséquences ot a failure 
of those In charge to exercise reasonable care and sklll In the performance 
of the service. 

In Admiralty. Suits to recover damages for alleged négligent tow- 
ing. 

Benj. Thompson, for Thos. B. Mehafîfey. 
Arthur S. Littlefield, for Isaac C. Gay. 

HALE, District Judge. Thèse two cases were heard together, and 
are to be decided upon the same évidence. They make practically 
but one case. 

In the first case, Thomas B. Mehaflfey, in behalf of the schooner 
Crescent, brings this procéeding against the steamtug Somers N. 
Smith to recover damages alleged to hâve been sustained by that 
schooner by the négligence of the said steamtug in towing said 
schooner upon Gangway Ledge, in the entrance to the harbor of Long 
Cove, in the town of St. George, December 8, 1901. The schooner 
Crescent is a three-njasted schooner of 463 tons gross tonnage. Her 
length is 150 feet, and her width 34 féet 8 inches. At the time of the 
injury she was drawing 12^ feet forward and 14 feet and i inch aft,. 
and was loaded with paving blocks, under a charter obtained through 
J. W. Linnell, of Boston, to the Booth Bros. & Hurricane Island 
Granité Company. The mémorandum of charter shows that sHe was 
to load paving at $1 per ton, to be "loaded and discharged, and free 
wharfage, and towed out of Long Cove free." The steamtug Somers 
N. Smith is 66 feet long, 16 feet beam, and at the time carried a crew 
of four men. She had been employed in that vicinity and had towed 
vessels in Long Cove, for many years. , On the morning of the day 
of the injury the tug was made fast to the Crescent about 8 o'clock 
by a hawser over each bow of the schooner attached to the stern bitts 
of the tug, so that the tug was from 25 to 40 feet ahead of the schoon- 
er's jib boom ; the passage out of the Cove is between Gangway Ledge 
on the northerly side and State Point Ledge on the southerly side, the 
passage being about 75 feet wide, and the water in the deepest part 
being 15 to lôyi feet deep at high water, which was about the time 
the towage service took place. The schooner, after being in tow 
about five minutes, and proceeding less than 500 yards, struck and was 
stranded upon Gangway Ledge, on the northerly side of the channel. 

Without now considering the question whether or not the tug is 
relieved from her ordinary duties and liabilities by reason of a contract 
of exemption, it is necessairy first to décide whether or not the tug 
was négligent in the management of its tow. This branch of the case 
may be first examined and decided, as though it were the only ques- 
tion at issue. The place where the towage service was performed de- 
mands in the outset careful attention. The channel is narrow and 
crooked. A short distance from where the tug was made fast to the 
tow the channel is reached at what is called the "Deep Hole," just 
below Ringbolt Ledge, and from this point the course is straight out 
through a passage between Gangway Ledge and State Point Ledge. 
This passage is found by certain range marks on the mainland, about 
which there is some conflicting testimony. The answer describes the 
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channel as narrow and crooked. Mr. Gay, tlie agent of the steamtug, 
says, "The place is a very critical, bad place ; and is not a navigable 
place hardly." The pilot, who had been engaged in piloting service 
at this place for 15 years, and had taken ont 40 or 50 vessels a year, 
says, "You cannot get but very little out of the channel, one way or 
the other, betvi'een Gangway Ledge and State Point, without going 
ashore with a deep-draught vessel ;" that you hâve to keep very close 
to the channel, and that a matter of 10 feet one way or the other 
will take you ashore. Mr. Smith, the superintendent of the granité 
Company, to which the schooner was chartered, was very familiar 
with the place, and says he had been in and out a thousand times, 
and that a schooner would hâve to be kept in the channel, and, if she 
deviated from a straight course, she would get into the mud on 
either side of the channel; she could deviate but a very few feet; 
that vessels going out take a sheer when they reach shoal water, 
and a tug almost invariably has to change her course to meet 
the sheer. He says that on the morning of the accident he was 
watching the schooner, as he always feels nervous until a vessel passes 
out, and more at that time than usual, as the Crescent was a very 
deep-draught vessel. Ail the witnesses who know anything about it 
recognize the fact that the passage is dangerous, that the water in 
the deepest place is not more than 15 or 16 feet deep at high tide, 
and that vessels can pass out in safety only by the most vigilant 
précautions. There is testimOny, further, that the spruce buoy upon 
Gangway Ledge was liable to be misplaced, and there is some testi- 
mony that it actually was out of place on the morning of the injury. 
Such misplacement or liability to misplacement adds to the hazards 
of towing in this place. The prépondérance of évidence shows that 
the water in the deepest place between Gangway L«dge and State 
Point Ledge was in the center of the channel, not nearer to Gangway 
Ledge than about 25 feet, and that, unless a vessel was kept in this 
channel, she would take the bottom, even at high tide. 

Now, it is well settled that a tug is held to reasonable care in the 
conduct of her towage service, but that such reasonable care is meas- 
ured by the dangers which she is encountering. Judge Fox said 
in The Adelia, i Hask. 505, Fed. Cas. No. 79: 

"The tug is only chargeable with reasonable, proper sklll and care; but in 
the opinion of the court thèse are relative terms, and must be understood to 
be such as are reasonable and proper, and demanded by the peculiar circum- 
stances and emergeneies of the case." 

He quotes the leading authorities of The Webb, 14 Wall. 414, 20 
L. Ed. 774, and The Syracuse, 12 Wall. 171, 20 L. Ed. 382. In the 
case from which quotation has just been made, Judge Fox, in dis- 
cussing the évidence, says : 

"The master of the tug well knew the dangers which attended this locality, 
which were neither few nor small. He knew that the current there was 
more violent than at the anchorage; that the width of the river for bis 
naovements did not exceed three hundred feet; that the current set strongly 
to the easterly shore, as well as downward; that the shoal, with the rock 
thereon, projected nearly half the width of the river, and Into the current; 
and that, if the tow should become unmanageable, and escape the control 
of the tug, she must be taken down broadside by the current, and thrown 
upon the shoal and rock." 
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He further says: 

"Knowing, as the master must, ail thèse dangers,— and tf he dld not know 
them then he was not quallfled for hls position,— and having, without con- 
sultation ■wlth the master of the schooner, chosen to malie the attempt to 
wind her In that locality, in the opinion of the court a much higher degrée 
of care, sklU, and attention is demanded of him than if he had undertalien 
the same movement under circumstances free from danger. If the place 
selected had been deep, broad, open, stlll water, free from rocks and shoals, 
It Is clear that the master would not hâve been expected to exercise the 
same carefulness and attention and good judgment as to the speed and man- 
agement of hls tug and in holding the tow always under Instant control as 
he would when there was great and Immédiate danger wlth strong forces to 
contend wlth, whlch, If not properly met, Involyed the destruction of the 
property under hls charge." 

In the case of The Julia S. Bailey, a case involving towage service 
over Sullivan Falls, a dangerous locality, Judge Webb, in an unre- 
ported opinion, says: 

"The sllghtest departure from the highest skill and care is almost certain 
to be attended wlth loss; and, although the mère fact of trouble ralses no 
presumptlon of fault, It does call for the sharpest scrutiny of ail attendlng 
circumstances." 

In the case of The Webb, 14 Wall. 406, 20 L. Ed. 774, cited by 
Judge Fox in The Adelia, supra, Mr. Justice Strong said: 

"The contract requlres no more than that he who undertakes a tow shall 
carry out hls undertaking wlth that degree of caution and sklU which 
prudent navlgators usually employ In simllar services. • • • The place 
where the Injury occurred would be considered In connection wlth the Injury 
Itself." 

In the case of The Deer, 4 Ben. 352, Fed. Cas. No. 3,737, Mr. Jus- 
tice Blatchford said: 

"The fact that the sunken pier was there was known to her [the tug], 
and yet she ran the barge upon it. * • * The fact that the existence of 
the sunken pler was known to those navigating the steamboat makes the 
running of the barge upon it concluslve évidence of négligence under the 
circumstances, in the absence of proof of any ris major." 

In the case of The Hercules (D. C.) 81 Fed. 218, it was held: 

"The master of a tug plylng in a busy harbor Is not Justifled In relylng 
absolutely upon the presumptlon that a buoy placed by the government to 
indicate a dangerous obstruction to navigation In such harbor is In Its proper 
position, but Is bound, especlally when towing a large shlp past the obstruc- 
tion, to observe tbe bearlng of sucb buoy and watcb for any change in Its 
position." 

The court further says: 

"Oertalnly, there Is no more Important duty devolving npon the captain 
of a tug than to ascertain the location of an obstruction he bas to move 
around wlth a large shlp." 

Did the tug meet the requirements imposed by law upon a steamer 
doing towage service in so dangerous a location ? The account which 
the master of the schooner gives is that the vessel proceeded from the 
wharf a short distance before she came to the range, which he says is 
marked by a tree and hoister on the mainland to the westerly and 
by certain objects on Clark's Island at the easterly end of the channel, 
thèse monuments being in range Une. He says that when the tug- 
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boat came alongside that morning Capt. Holmes was in command 
and in the pilot house ; and that he (Capt. Mehaffey) had seven men, — 
himself, the mate, steward, and four sailors; that Warren Allen, the 
local pilot, but not in the employment of the schooner, was aboard 
the tug with two of his sons ; that the tug came along, backed under 
the schooner's bow, and made fast to the tow with two hawsers ; 
that the schooner had nothing to do with determining the length of 
the hawsers, but that this was determined by the mate of the tug; 
after the hawsers were made fast, the towboat started; soon after 
starting, when they got abreast of Ringbolt Ledge, and before get- 
ting to the rangeway, the tug turned to go down the channel at a 
point 50 or 60 feet to the northward of the center of the range line ; 
that he saw the tug was swinging before he got into the range ; that 
he spoke to the pilot, who said, "HoUer at him, holler at him !" that 
he then shouted, and waved his hand, to sheer over into the channel, 
but there was not a soûl on the towboat to be seen, and nobody on 
the stern, and that by the time he ran to the rail by the fore rigging 
the tug had passed the buoy on Gangway Ledge so close that he 
could hâve stood on the towboat's rail and put his hand upon it; 
that he saw Peter Richardson corne out of the engine room or the 
fire room, and run forward, to notify them in the pilot house, but 
that before he (the captain) could get to the topgallant forecastle 
of the schooner she struck the ledge. He said that when he found 
the tugboat was not in the channel, he put his vessel as far as he 
could to the southward of the towboat by putting his wheel hard 
aport, and that he remained in this position, in order to keep as 
near the channel as possible, until the vessel struck the ledge. He 
says that the towboat, as she approached the ledge, was never in 
position with the rangeway marks ; that, as she went towards the 
ledge, she kept close to the buoy. Capt. Holmes, the master of the 
tug, gives an account of the starting of the vessels somewhat sim- 
ilar to that given by Capt. Mehafifey, the master of the schooner. 
He says he had heard from the pilots about the marks and the ranges 
in going out of the channel, but he gives a statement of the ranges 
somewhat différent from Capt. Mehafïey's. He makes the spruce 
buoy on Gangway Ledge one of the marks that constitute the range. 
His account of the turning into the channel is différent from Capt. 
Mehafïey's. He gives his custom to swing in the Deep Hole, and 
there get into the rangeway, and indicates in his testimony that 
he did this on the morning of the injury. He says he has always 
been told that the best water in the channel is close to the buoy, 
and adds : "It is ail the way I know. I never saw it but once at 
low water." It further appears that only two of the crew of the 
tug observed the range marks, and that thèse two relied upon the 
buoy and the marks on Clark's Island. There is some contradictory 
testimony upon the question as to when the schooner began to 
sheer. Without discussing this testimony in détail, the court, from 
the prépondérance of testimony, is of the opinion that there was no 
sheer on the part of the schooner which in any way led to the dis- 
aster; that the sheer which took place was after the schooner had 
taken bottom near the ledge and straightened up on the towline. 
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thus swingiflg to port. Certain marks found in the mud at low water 
after the stranding of the vessel tend to this conclusion. The position 
of those marks shows that the vessel was heading in a straight line 
for the buoy on thé ledge. It is to be observed that the buoy was 
under the main rigging on the port side when the schooner finally 
brought up. If there had been so pronounced a sheer as has been 
claimed, the conclusion is almost irrésistible that her bow only 
would hâve been on the ledge; Thèse marks in the mud, and the 
prépondérance of other évidence, tend to convincè the court that the 
testimony of Capt. Mehafifey is correct, — ^that just before the vessel 
struck she sheered when the buoy was just outside of her cathead; 
she straightened up after the tug, the tug having been on her port 
bow. The testimony as to the examination of the mud marks is 
material, too, in deciding whether the towboat foUowed the channel 
or kept tôo near the northerly side. Mr. Smith, the agent of the 
granité Company, gives his opinion that the deepest water was not 
on the Gàngway Ledge side of the channel. He says he went to 
the vessel at low water the day of the injury, and saw the marks of 
the vessel's keel in the mud, and he should say the marks were not 
in the channel at ail; but that the vessel would hâve gone ail right 
in the channel. Capt. Mehafïey, too, saw the' vessel's keel marks, 
and says that the vessel's heel took the bottom and straightened up 
somewhat after the tug, and that she had been dragging on the bot- 
tom the iength of the courtroom; that the keel marks showed at low 
water after the vessel went ashore, and showed that the schooner 
was vvay out of the channel, away to the northern side of the chan- 
nel. He sayS thè keel marks dragged in the mud 50 feet; that 
in the place where marks of the keel were in the mud the water was 
3 or 4 feet shoaler than it was to starboard; that he could see the 
direction the schooner took for the ledge by thèse marks, and the 
water was at least 3 or 4 feet deepèr 35 or 40 fèet away; that he 
could see thèse lines in the mud two-thirds the Iength of the vessel; 
that there was a straight line from the point where the keel mark 
began to the place where the schooner struck the ledge. This testi- 
mony as to the keel marks in the mud does not appear to hâve been 
contradicted, and is, in the opinion of the court, very valuable testi- 
mony on the question whether the vessel was kept in the channel, 
and also on the question as to when the sheer began. 

The libelant contends that the lack of a compétent lookout on the 
after-deck of the tug was a cause of the stranding. The court is not 
satisfied by a prépondérance of testimony upon this point. While 
it is of the opinion that there was not an iadequate lookout, it is 
not satisfied that the omission to hâve such lookout contributed to 
the stranding. It must be borne in mind that the whole towage 
incident took only about five minutes. It Seems clear that, even if 
Richardson, the maté of the tug, had been where he could at once 
notify the captain at the wheel that the tug wastiot in the deepest 
water as she approached Gangway Ledge, that she was out of posi- 
tion with référence tb the rangeway, and that the schooner was not in 
the channel, there would then hâve been too little time to hâve changed 
the course of the tug and avoided the stranding. The court is of the 
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opinion, from the prépondérance of évidence, that the principal cause 
of the stranding of the schooner was that the master of the tug, 
although he had had many years' expérience in towing vesseis at 
this point, did not know the channel; that he took the testimony 
of certain pilots as to where the location of the deepest water was; 
that he turned into the channel too early, and several feet too far to 
the northward; that he did this either without knowledge of the 
range marks, or without paying suitable attention to them, thinking 
that the deepest water was next to Gangway Ledge, whereas the 
prépondérance of évidence clearly shows that the deepest water was 
near the center of the channel ; that the tugboat did not follow 
the usual marks which pilots of expérience had been accustomed to 
follow in going in and out, but attempted to go down on the north- 
erly side of the chahnel in shoal water, under the mistaken impres- 
sion that tRe deep water was at that point, giving the buoy only a 
small margin ; and the resuit of the stranding shows that the schoon- 
er was approaching in such a way that she brushed the buoy, the 
buoy being found under her bilge after the tide had ebbed. It was 
the duty of the master further to know, with référence to the loca- 
tion of the buoy on Gangway Ledge, whether or not it was out of po- 
sition at the time of the towage service. It is unnecessary to find 
whether or not the buoy was actually misplaced on that morning, 
but clearly it was the duty of the captain to be informed upon this 
fact before assuming the hazards of towing a large vessel down 
through this dangerous passage. In thèse respects the court iinds 
that there was a want of care on the part of the tug, her captain and 
crew, proportionate to the dangers to which the schooner was sub- 
jected. The court therefore finds négligence on the part of the tug, 
her captain and crew. 

Another very important question now arises upon the pleadings 
and upon the testimony. It is contended by the claimant that the 
steamtug is relieved of its ordinary obligations to the schooner by 
a verbal contract between the towboat and the charterers under 
the terms of which the granité company or the vessel was to furnish 
a pilot for the tug, and the owners of the tug were to furnish simply 
the motive power to propel the tow, and to be in no way responsible 
for her navigation. The claimant therefore contends that the schoon- 
er, under this verbal contract, was towed entirely at the risk of the 
owners. The burden of proving a contract that the vessel was to 
be towed at the risk of its owners is upon the towboat asserting such 
contract. See The James Jackson (D. C.) 9 Fed. 614. Without 
discussing the conflicting testimony on this point of the case, it is, 
in the opinion of the court, at least doubtfui whether the claimant has 
overcome this burden by a prépondérance of évidence. The charter 
assumed that the towage out of Long Cove was to be free. The 
concurrent action of ail parties seems to the court not to be consistent 
with the fact that there existed a contract of exemption by which 
the towboat was relieved from ail responsibility. The contract was 
a verbal one, and there seems to hâve been some misunderstanding 
on the part of some witnesses as to exactly what was meant by the 
furnishing of motive power, and as to precisely what the terms and 
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éffect of the alleged contract were. In the opinion of the court, even 
if the contract clâimed by the owners of the tug had been estab- 
lished, it would not relieve the tug nor her owners from the négligence 
of the tug or her crew. 

In the case of The Syracuse, 12 Wall. 167, 20 L. Ed. 382, Mr. 
Justice Davis says: 

"It Is unnecessary to consider the évidence relating to the alleged contract 
of towage, because, If It be true, as the appellant says, that by spécial 
agreement the canal boat was being towed at her own risk, nevertheless 
the steamer is llable If, through the négligence of those In charge of her, 
the canal boat has suffered loss. Although the pollcy of the law bas not 
Imposed upon the towboat the obligation resting upon a common carrier, 
It does reqillre upon the part of the persons engaged In her management the 
exercise of reasonable care, caution, and maritime sklll; and, If thèse are 
neglected, and disaster oceurs, the towlng boat must be vlsited wlth the con- 
séquences." 

In the case of The M. J. Cummings (D. C.) 18 Fed. 178, it was held : 

"The dnty of a towboat,' In respect to the vessel In tow, not to cause in- 
Jury to the same, does not arlse out of, the towage contract, but Is Imposed 
by law; and an agreement that a boat shall be towed at her own rlsk will 
not exempt the towboat from liablllty for damages caused by her own négli- 
gence," 

In the case of The Jonty Jenks (D. C.) 54 Fed. 1021, the court 
holds that "a stipulation in a towage contract that the tow shall as- 
sume ail the responsibility does not relieve the tug from liability for 
damages caused by want of reasonable care and skill in navigation." 
The court (Judge Coxe) said: 

"It is unnecessary to détermine whether or not the towage service was un- 
dertaken upon the express agreement that the owner of the canal boat sbould 
assume the entlre responsibility, for such an agreement, If made, would 
not exempt the tug from proper and reasonable sklll and care In her navi- 
gation." 

In the case at bar the court is of the opinion that the master and 
crew of the towboat were not in the exercise of reasonable care, cau- 
tion, and maritime skill in the conduct of the towage service, and it 
follows, as a matter of law, that, notwithstanding the alleged con- 
tract, the towboat must be held in fault. The libelant is therefore 
entitled to hold the tug accountable for the damages sustained. 

Decree for libelant. Fritz H. Jordan appointed assessor. 

In the second case, namely, Gay et al. v. The Crescent, the claira 
is for services in the nature of salvage in providing a lighter which 
assisted in unloading the Crescent and in pulling her off the ledge 
and towing her to a place of safety. As the court has held that the 
stranding of the schooner was caused by the fault of the tugboat, 
her captain and crew, the rescuing her from the dangerous position 
in which she was so wrongfuUy placed cannot be rewarded by any 
allowance in the iiature of salvage, or by any allowance such as 
claimed in the case at bar. In this respect the case is like that of The 
Julia S. Bailey, cited in this opinion. In the case at bar, therefore, 
the decree must be: Libel dismissed, with costs. 
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TJNITBD STATES V. LACKEY. 

(District Court, W. D. Virginia, February 17, 1903.) 

l iHTOxioATiNa LiQuoR— LicBNSB— Salks— Plaok— Privatb Carribr— LIABIIi- 

ITY, 

A llcensed llquor seller recelved orders from customers llvlng In a place 
where he was not authorized to selL He fiUed such orders by separating 
the llquor from the stock In hls place o£ business, and dellverlng the 
packages, marked wlth the customers' names, to a prlvate carrier, to be 
carried to the customers, and to be delivered at thelr place of résidence, 
on payment of the prlce. Held, that the sales were completed in the 
seller's place of business, where he was licensed to sell, and hence the 
carrier was not liable for retaillng llquor wlthout a license. 

Thos. L. Moore, U. S. Atty. 
J. W. Hartwell, for défendant. 

McDOWELL, District Judge. The défendant was indicted for re- 
tailing liquor without license. The facts developed on the trial are as 
follows: One F. Dehart, who operated a registered distillery at 
Woolwine, Va., which is about 40 miles from Roanoke, and had 
licenses to sell at wholesale and retail at his place in Woolwine, re- 
ceived by mail sundry orders for liquor from persons living in Roan- 
oke. The agreement between Dehart and his customers in Roanoke 
was that the liquor was to be delivered in Roanoke, and was to be 
there paid for when delivered. There were several orders, each for 
a 4>^ -gallon keg, and the only practicable method of transportation 
from Woolwine to Roanoke was by wagon. After Dehart received 
the orders, he filled the required number of kegs from his stock, 
tagged each keg with the name of its respective consignée, and deliv- 
ered them to Lackey. Lackey's instructions were to take the kegs 
to a place agreed upon in Roanoke, there coUect the purchase price, 
and then deliver the casks to the purchasers. Lackey was described 
as a "truckster" ; that is, one who purchased garden and farm products 
and hauled them to market. Apparently his chief business for some 
time had been hauling whisky for Dehart to différent points. He was 
paid by Dehart for the hauling. There was no évidence that the per- 
sons who ordered the whisky gave any directions as to the person by 
whom the liquor should be brought to them. When Lackey reached 
Roanoke, and after he had delivered some of the kegs and coUected 
therefor, he was arrested. The défense was based on the theory that 
thèse sales were made by Dehart at Woolwine. The government's 
case was based on the theory that the sales were made in Roanoke, 
and that the agent, Lackey, is equally as guilty as the principal. The 
government requested an instruction to the efifect that the jury shall 
find the défendant guilty if they believe him to hâve been the agent of 
Dehart. In Black on Intoxicating Liquors, sec. 434, the following 
are laid down as established rules : 

"(1) When a llquor dealer bas a Ucense from the dty or county In whlch 
hls store is kept, he may send out agents and take orders in any part of 
the State for goods to be selected and forwarded from the stock kept In such 

T 1. See Intoxicating Liquors, vol. 29, Cent. Dig. § 162. 
120 F.— 37 
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store, and he is not rpquirea to obtaln a license from the authorities of etieh 
City or county in whictt- çontracts are inad<e theref or by such agents. (2) A 
Ucensed dealer, -w^ho receives, at his place of business, an order for liquor 
from a place lu *M6h he bas no license, and fllls it by selecting the liquor 
from hls stock and delivering It to an express company or other carrier to be 
carrifea to the f)nrchaser, dôes hot violate the license law, although the carrier 
agrées to çoUect and retum the prlce; for the sale is made at the place where 
the goodè' ârè separated from the gênerai stock and delitered to thé carrier, 
such déliVe^^y being delivery to the consignée. (3) Irrespective of the place 
where the bargaln was méiaé or the order recelvcd, if the Seller, by his own 
hands ,or the bands of fils servant or agent, earries the liquor to the pur- 
chaser,' Without ahy Intermediate delivery to or through a common carrier, 
and dèlivers the liquor to the purchaiser at the latter's place, and there re- 
celVeé the pày for it, the salé Is made at the place of delivery, and, if the 
vender is not Ucensed fo'fféll thére.liels Indlctable." 

To the same eflfect see ii Am. & Eng. Ency. (ist Ed.) pp. 741-5. 

Lackey cannot be classed as a common carrier. 2 Am. & Eng. 
Ency. (ist Ed.) 777; i Bouv. Law. Dict. 343. For the purpose of 
collectiitg the purchâse price, he was certainly the agent of Dehart. 
2 Am. & Eng. Ency. (ist Ed.) 89g. But for the purposes of carriage 
and delivery he was the agent oî DeHart, or of the purchasers, dé- 
pendent on the question as to when the title to the liquor passed from 
Dehart to the purchasers. If the title passed at the time the kegs 
were delivered by Dehart, to Lackey at Woolwine, Lackey was thé 
agent of the purchasers; for they, by implication, authorized Dehart 
to sélect for them an agent to transport the liquor. If the title did not 
pass ùntil payment, or until delivery in Roanoke, Lackey was the 
agent of Dèl^art. The true question in ail such caises is, when did the 
title pass? If it passed at Woolwine, the transaction was légal, and 
neither Lackey nor Dehart are g^uilty. If it passed at Roanoke, both 
are guilty. There is no room for question that a sale on crédit can be 
a compléted sale, and the article become the absolute property of the 
vendee, prior to payment. 21 Am. & Eng. Ency. (ist Ed.) p. 499. 
In such case, is delivery tb the vendee, or to the vendee's agent, an 
essential élément of a compléted sale? Assume that the contract of 
sale on crédit has been made ; that the desired article has been seg- 
gregated from the vendor's stock, and marked distinctly as the prop- 
erty of the vendee, and is still in the vendor's possession awaiting an' 
opportunity for shipment. Is this enough to transfer the title? In 
case where there is no express or implied agreement that the sale shall 
not be complète until delivery, I think the acts above mentioned trans- 
fer the title to the vendee. 21 Am. & Eng. Ency. (ist Ed.) 511-12, 
note. Now, is it possible tO discriminate the case where the goods are 
shipped "collect on delivery," where there is nothing in the order for 
the goods, and no previous course of dealing between the parties, from 
which their intention can be learned? In other words, is the mère 
fact that the shipment is "collect on delivery" sufïicient to make pay- 
ment a condition précèdent to transfer of title? On authority it is 
not. Black, Intox. Liquors, p. 510; 21 Am. & Eng. Ency. (ist Ed.) 
p. 511, note. And in reason it is rtot. An order for goods to be 
shipped "collect on delivery" makes payment, a condition précèdent to 
or concurrent with delivery to the purchaser, but it does not necessarily 
make payment a condition précèdent to the transfer of title. In such 
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cases — there being nothing to show the intention other than the mère 
order to ship a certain article "collect on delivery" — it seems to me 
that when the seller bas segregated the article, packed it, addressed the 
package to the consignée, and delivered it to the carrier, he has donc 
ail that the contract implied that he should do. The title then vested 
in the purchaser, subject to be defeated on breach of the condition sub- 
séquent that the vendee pay the purchase price on delivery to him. 
If this be Sound, I do not see what différence it makes that the carrier 
selected by the seller is not a common carrier, but is his own servant. 
The common carrier is the agent of the consigner if the title does not 
pass until delivery to the consignée, and is the agent of the consignée 
if the title passed on delivery to the carrier. Just so even where the 
carrier is one in the regular salaried employ of the seller, whose sole 
business is' to carry and deliver articles for the seller to his customers. 
In such cases, if the title passed at the time of delivery by the seller 
to the servant, the servant is pro hac vice the agent of the buyer. In 
arriving at a conclusion as to wrhether or not the title passed at the 
time of delivery by the seller to the servant, the question is, as in ail 
cases of sales of chattels, one of intent. If it was expressly or im- 
pliedly agreed between the buyer and seller that the title should not 
pass until delivery by the servant to the buyer, then the sale was made 
at the place of delivery to the buyer. But in the case at bar we hâve 
no facts to warrant us in assuming an intent that title was not to pass 
on delivery of the kegs to Lackey. 

In a criminal case the burden is on the government; and, if no évi- 
dence is adduced sufficient to warrant a conviction, a direction to the 
jury to acquit is proper. The facts adduced hère do not show that the 
title to the liquor did not pass at Woolwine. If the delivery at Wool- 
wine had been made by Dehart to Adams Express Company, collect 
on delivery (ail the other circumstances being the same as in the case at 
bar), both on reason and on weight of authority, the express company 
would not hâve been guilty. The only argument for holding Lackey 
guilty is that, as he was in some sensé the servant of Dehart, it may 
be inferred that the parties did not intend the title to pass until deliv- 
ery àt Roanoke. But, in the nature of things, if a dealer who has 
access to a common carrier can make légal sales, "collect on deliv- 
ery," to purchasers at places not covered by his license, why cannot a 
dealer who must dépend for carriage on a wagoner (even his own 
servant) also make such sales? To the purchasers in the case at bar 
it was, presumably, a matter of entire indifférence whether the liquor 
was sent by an express company or by some other carrier. It may be 
said that the différence lies in the fact that in the case at bar the seller 
had not done ail that he was to do until a delivery was made in Roan- 
oke. But he has done ail that he was to do as much in the case at bar as 
in cases where the delivery was made by him to the express company. 
To my mind, in ail such cases, where we hâve no certain guide show- 
ing a différent intent, the acceptance of the order for the article, as 
shown by the act of the seller in segregating the spécifie article from 
his stock and marking it with the address of the purchaser, is sufficient 
to mark the contract as closed, and to efïect a transfer of title. But, 
if not so, certainly when delivery by the seller to a carrier — even his 
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own servant — is added to the other acts donc by him, there is no ques- 
tion but that the title has passed. 

It may be said that, even after delivery by the seller to his servant, 
the article is still under the control of the seller. Ordinarily, it is 
true that the seller's servant, if so directed, would obey an order from 
his employer to return the article to the gênerai stock, or to remove 
the address on it, and deliver it to some other customer. But the 
question is, had the master a right to give such orders ? I think not. 
The title having been transferred to the buyer, the seller had no rights, 
other than he would hâve had if he had delivered the article to a com- 
mon carrier; i. e., the right of stoppage in transitu. 

In cases of this kind, when proper to be left to the jury, the instruc- 
tion to be given is not as to whose agent the carrier was, but is as to 
the time when, or rather the place where, title to the liquor passed to 
the purchaser. In the case at bar there was no conflict of évidence 
as to the facts. The testimony presented a state of facts which, to 
my mind, showed a sale at Woolwine. 

The instruction asked by the government was refused, and the jury 
was directed to acquit the défendant. 



BLACK v. SUPREME COTJNCIL, AMEEICAN UEGION OP HONOR. 

(Circuit Court, B. D. Pennsylvanie. February 10, 1003.) 

No. 15. 

1. LiFK Insurance — Bbnbfit Associations— Liabilitt fob Brbach of Con- 

TBACT. 

Where a fraternal beneflt association or order Is Incorporated, and em- 
powered to malie Insurance contracts wlth Its members, such contracts 
are made by it as a légal entlty; and In an action for breach of such a 
contract the Internai affairs of the corporation and the equlties of its 
members inter sese are matters which are immaterial, and which cannot 
afCect its liabillty. 
t. Same— Répudiation of Contkact — Action by Member to Rkcotek Pay- 

MBNTS. 

Where an incorporated fraternal Insurance association, having the 
power, but not the légal right, so amends its laws as to arbitrarily reduce 
the amount payable to the beneflclarles of Its members on their death 
below that which It contracted to pay, a member who did not assent to 
such réduction has the right to treat the contract as resclnded, and to be 
restored to the situation he occupled before it was made by recovering 
the amount he has pald thercon; and It is Immaterial in such an action 
what use the association has made of the money so pald, nor Is It any 
défense agalnst Its légal liabillty for breach of the contract that its 
charter and laws make no provision for ralsing funds to discharge such 
llabiUties, when It had power to make the contracts. 

At Law. Action for breach of contract of hfe insurance. 

Charles H. Sayre, for plaintifï. 
Murdoch Kendrick, for défendant, 

DALLAS, Circuit Judge. This case has been tried by the court 
without the intervention of a jury, in pursuance of a stipulation filed 
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under sections 649 and 700 of the Revised Statutes [U. S. Comp. St. 
1901, pp. 525, 570]. The défendant has asked the court to make 
15 spécial findings of facts, but the points presented include matters 
of inference and of law, which could not be adequately dealt with in a 
preliminary statement of the case without unduly expanding it and 
necessitating some répétition in the opinion which follows. 

The finding of the court upon the facts is a gênerai finding for the 
plaintifï. 

The défendant is a corporation. It was incorporated for the pur- 
pose, inter alia, of establishing "a benefit îund, from which, on the 
satisfactory évidence of the death of a member of the order, who has 
complied with its lawful requirements, a sum not exceeding five 
thousand dollars shall be paid to the family, orphans or dependents, 
as the member may direct." The following is a copy of the contract 
to which this action relates: 

Benefit Certiflcate. 

Issued by 

No. 117601. Suprême CouneU 15000. 

American Légion of Honor. 

This Is to certify that Hugh W. Black Is a Companlon of the American 
Légion of Honor said Companion having made appiication for 6 degree mem- 
bership to Royal Oalî C!ouncll No. 806 A. L. of H. instituted and located at 
Philadelphia in tbe State of Pa. and pagsed the requisite médical examinatioii 
and been duiy initiated Into sald Council, and this certiflcate is issued to said 
Companion as an évidence of the facts in it contained and as a statement of 
the contract existlng between said Companion and the Suprême Council. 
American Légion of Honor. In considération of the full complianee with ail 
the by-laws of the Suprême Council, A. L. of H. now existlng or hereinafter 
adopted and the conditions herein contained, the Suprême Council A. L. of 
H. hereby agrées to pay Margaret A. Blaclc wife Five Thousand Dollars upon 
satisfactory proof of the death, while in good standing upon the books of the 
Suprême Oouncil, of the Companion herein named, and a full receipt and sur- 
render of this Certiflcate. Subject, however, to the conditions, restrictions 
and limitations following: 

First: That ail statements made by the companion In the application for 
membership and ail answers to the questions contained in the médical ex- 
amination are in ail respects true and shall be deemed and taken to be express 
warrantées. 

Second: That sald Companion shall hâve paid ail assessments called to the 
Benefit Fund within the time and in the manner required by the by-laws of 
the Suprême Council in force at the time of the Issuance of this certiflcate or 
as the same may be hereafter amended. 

Third: That ail monies which the Suprême Council, American Légion of 
Honor, may advance agalnst this certiflcate by way of a relief benefit to the 
Companion named herein, for sick or disabllity benefits, under existlng or 
hereafter enacted by-laws or régulations may be deducted at the death of 
the Companion, from the amount payable to the beneflciary named herein. 

Fourth: That the amount désignât ed by said Companion in his application 
for membership and stated herein, as a funeral benefit, may be deducted at 
the death of the Companion, from the amount payable to the beneflciary 
herein named. 

Fifth: That this certiflcate is issued by the Suprême Council, and accepted 
by the Companion herein named, for himself and his beneflciary, upon the 
express condition and agreement tliat in case of any false or fraudulent state- 
ment or misrepresentatlon or violation of any of the covenants herein con- 
tained the same shall be void. 

In wltness whereof the Suprême Oouncil, American Légion of Honor has 
hereunto afflxed its Corporate Seal and caused this certiflcate to be signed by 
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Its Suprême Commander and attested by its Suprême Secretary at Boston, 
Massachusetts, thls 31 day of Mar. A. D, 1S88. 

Attest. Enoch S. Brown, 

Adam Warnock, Suprême Commander. 

[Seal.] Suprême Secretary. 

Not assignable or subject to pledge. 

The défendant corporation had lawful authorjty to make this con- 
tract. It had aiso the power, though not the right, to repudiate it, 
and this it did by adopting an amendment to its by-laws, as follows: 

*'Two thousand dollars shall be the highest amount paid by the Order ou 
the death of a member, upon any beneflt certificate heretofore, or hereafter 
issued. • ♦ •" 

Upon notice of this amendment, the plaintifï, who had not assented 
to it, and who had complied with ail the conditions of his contract, 
refused tû submit to the altération of it which the amendment purport- 
ed to prescribe; and that this refusai was justified by law is unques- 
tionable. Suprême Council American Légion of Honor v. Getz, 50 
C. C. A. 153, 112 Fed. 1x9. He also asserted and exercised the right 
to rescind the contract, by reason of its anticipatory breach by the de- 
fendant, and accordingly he brought this action of assumpsit to re- 
cover the money he had paid under it, which, upon the facts thus far 
stated, he was prima facie entitled to maintain. American Life Insur- 
ance Co. V. McAden, 109 Pa, 399, i Atl. 256. But the défenses which 
hâve been interposed remain to bé considered, 

The ingenious argument which has been made on behalf of the de- 
fendant seems to rest upon an assumption which, in my opinion, is 
inadmissible. It assumes, as I understand it, that in an action at law 
against & corporation, brought by one with whom it had contracted, 
to recover as upon breach and conséquent rescission of the contract, 
the internai affairs of the corporation, and the equities of its members 
inter sese, are for investigation and détermination. This is certainly 
not the law. "Whenever a corporation niakes a contract, it is the con- 
tract of the légal entity — of the artificial being created by the charter 
—and not the contract of the individual members." Bank of Augusta 
V. Earle, 13 Pet. 586, 10 L. Ed. 274. "One of the objects of creating 
a corporation by law is to enable it to make cpntracts" (Twin-Lick Oil 
Co. V. Marbury, 91 U. S. 589, 23 L. Ed. 328) ; and the charter of this 
défendant distinctly enabled it to make such contracts as that which 
it made with the plaintifï, and which, in express terms, was stated to 
be the contract of the corporate entity. By it, and subject to its con- 
ditions, the corporation agreed to pay Margaret A. Black $5,000, and 
it is with this agreement of the corporation, and its declared purpose 
not to fulfill it, that this case is exclusively concerned. That the de- 
fendant is a "fraternal bénéficiai association," and that the law re- 
stricts the fund which it may accumulate, is of no conséquence. What- 
ever its spécifie character, it had power to make the contract which it 
did make, and no restriction upon its accumulations, however imposed, 
can relieve it from légal responsibility for its breach. That the mon- 
eys which were paid by the plaintifï were used by the défendant in car- 
rying out the objects of the association is also immaterial. The plain- 
tifï is not seeking, and is not required, to identify the money which he 
paid to it. He is not asking to participate in the distribution of a 
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particular fund upon the ground that a contribution made to it by him 
can be distinctively recognized. Nor is he claiming, as upon a volun- 
tary withdrawal from his membership in the association, to hâve the 
sums which, as a member, he had paid, refunded to him. His action 
is founded solely upon a contract. His demand is to be compensated 
for its breach, and to this he is entitled, no matter what may hâve been 
done with the money which was received from him. Nor does it make 
any difïerence that the disposition which was actually made of that 
money was warranted by law and by the practice oî the association. 
It may be assumed that when this benefit certificate was issued the 
only obHgation of the corporation which was really in raind was its 
undertaking to make the payment of $5,000 to the plaintifï's wife, for 
which it expressly provided, and that it was expected that this obliga- 
tion would be met by assessments to be levied at his death. But an 
anticipatory breach did in fact-occur, and thereupon a Hability, at least 
quasi contractual, attached, whether contemplated by the parties or 
not. People v. Speir, "j^ N. Y. 144; Hertzog v. Hertzog, 29 Pa. 
465 ; Sceva v. True, 53 N. H. 627. And the défendant having in- 
curred this liability, cannot évade it by asserting that no spécifie pro- 
vision has been made for its acquittai. 

I do not doubt that if a contract has been in part performed, the 
plaintiiï having received some substantial benefit therefrom, and if, 
upon a verdict in his favor, the parties cannot be placed in statu quo, 
such an action as this is not maintainable. But this rule is not ap- 
plicable to the présent case. The rights of the parties under the con- 
tract had attached, but the plaintifï had never received any actual bene- 
fit from it. He may, in some sensé, perhaps, be said to hâve enjoyed 
the protection which it afïorded in the event of his death ; but, as that 
event did not occur, it had as yet been of no appréciable actual advan- 
tage to him, and no real disadvantage to the défendant. The parties, 
for anything that appears, upon the plaintifï's recovery are placed pre- 
cisely in the same situation that they were in before the contract was 
made ; for, although the company carried the risk, and the plaintifï's 
wife, at ail times during the continuance of the contract, upon the hap- 
pening of the event provided against, was entitled to the indemnity it 
secured, yet the company has paid nothing and the plaintifï has re- 
ceived nothing. As in the case of any other contract, the parties were 
each entitled, during its continuance, according to its terms. Ameri- 
can Life Insurance Co. v. McAden, supra ; Marshall v. The Pire In- 
surance Co., 176 Pa. 628, 35 Atl. 204, 34 L. R. A. 159; Kerns v. 
Prudential Insurance Co., 11 Pa. Super. Ct. 209. Careful examination 
of the judgments of the Suprême Court of the United States in N. Y. 
Life Insurance Co. v. Statham, 93 U. S. 24, 23 L. Ed. 789, and in 
Lovell V. St. IvOuis Mutual Life Insurance Co., m U. S. 264, 4 Sup. 
Ct. 390, 28 L. Ed. 423, has satisfîed me that they are not in conflict 
with the décisions of the Pennsylvania courts above referred to. Both 
of thèse cases were founded upon ordinary poHcies of life insurance. 
In the fîrst the poHcies had lapsed by reason of our Civil War hav- 
ing prevented the payment of premiums, and it was held that the in- 
sured were not entitled to hâve them revived, after the détermina- 
tion of the war, upon paying the premiums which had accrued during 
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its continuance, but only to the value of the policies at the time at 
which they had, without fault on their part, failed to comply with their 
conditions. In the second case the policy had been surrendered. The 
Company had violated the understanding upon which the surrender had 
been made, and the court said "the amount to which the complainant 
is entitled is * * * the value of his policy at the time it was 
surrendered." In both of thèse cases the question was as to the 
proper measure of damages under their respective spécial circumstan- 
ces. In neither of them was it decided that in such a case as this the 
plaintiff's recovery of the amount of the payments he had made would 
not place the parties "precisely in the same situation they were in be- 
fore the contract was made." American Life Insurance Co. v. 
McAden, supra. Moreover, there is no évidence that the benefît 
certificate involved in this suit had any surrender value whatever. The 
défendant, by declaring that it would not abide by its contract, entitled 
the plaintifï to insist that he should be restored to the situation which 
he occupied before it was made, and this can be donc only by return- 
ing to him the money which he had paid under and in pursuance of it. 
It is admitted that $61.39 of this money was refunded to him as having 
been unlawfully collected, and for this sum, therefore, the défendant is 
entitled to a crédit ; but I do not perceive that its receipt by the plain- 
tiff in any way afifects his gênerai right of recovery. 

A portion of the évidence was, by agreement of counsel and witb 
the sanction of the trial judge, taken and reduced to writing out of 
court ; and it is said in the defendant's brief that this évidence "shows 
that the cost of the plaintifif's Insurance during his term of membership 
was a less amount than he would hâve been compelled to pay for a 
similar amount of insurance during an équivalent term under the com- 
putation made in accordance with the recognized standard tables." 
Accepting this statement for the purpose of disposing of the objections 
which were duly made by the plaintifif to the admission of the évidence 
to which it relates, I am clearly of opinion that the fact sought to be 
shown is irrelevant, and accordingly the évidence referred to is now 
excluded, with like efïect as if it had been excluded upon the trial, 
and to this ruling the défendant will, upon due présentation of a bill 
of exceptions, be granted, nunc pro tune, such exception or exceptions 
as would then hâve been demandable with respect thereto. Rev. St. 
§ 700. 

There is no dispute respecting the principal amount claimed by the 
plaintifï. It will be allowed, subject to the crédit of $61.39 heretofore 
mentioned. The date from which interest should be awarded is, it 
seems, open to question. American Life Insurance Co. v. McAden, 
supra. But this point has not been fully discussed by counsel, and the 
défendant, I think, should hâve the benefît of any doubt to which it 
may be subject. In American Life Insurance Co. v. McAden it was 
said that the défendant in that case certainly could not complain of an 
allowance of interest from the date of the demand, and it seems to be 
equally certain that the défendant in this one cannot complain that the 
judgment which follows includes interest only from the date at which 
the action was commenced. 

Judgment will be entered for the plaintiff for $4,053.03. 
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HENDBESON t. STJPKBMB COTTNOIL, AMERICAN LEGION OF HONOE. 

(Circuit Court, B. D. Pennsylvania. February 10, 1903.) 

No. 37. 

1. Life Insurance— Benefit Assoctation— Action bt Mbmbkr foh Breach 
op conïract. 

The fact that a member of a fraternal Insurance association, on learn- 
ing that It had, witbout légal rigtit, reduced the amount payable on bis 
certiflcate below that called for by the contract, stopped payment of a 
check sent In payment of a previous assessment, does not preclude hina 
from maintainlng an action against It for breach of the contract 

At Law. Action for breach of contract of life Insurance. 

George Henderson, for plaintifï. i 

Murdoch Kendrick, for défendant. 

DAIvLAS, Circuit Judge. This case has been trîed by the court 
■without the intervention of a jury, in pursuance of a stipulation filed 
under sections 649 and 700 of the Revised Statutes [U. S. Comp. St. 
i90i,pp. 525, 570]. 

The finding of the court upon the facts is a gênerai finding for the 
plaintifï. 

This action was trîed with that of Black v. Suprême Council Ameri- 
can Légion of Honor (April Sess. 1901, No. 15) 120 Fed. 580, and 
mainly upon the same évidence. Apart from différences in dates and 
amounts, which will be properly regarded in fixing the sum of the 
judgment presently to be rendered, the two cases are identical, except 
that in this one it additionally appears that the plaintifif, Henderson, 
upon being notified of the amendment by which the défendant corpo- 
ration undertook to alter his benefit certificate, stopped payment of a 
check which he had previously sent to it in response to its last preced- 
ing demand upon him. But this fact, I think, does not materially 
distinguîsh the présent case from that of Black against the same de- 
fendant, and therefore the opinion this day filed in that case is referred 
to as ruling this one. 

Judgment will be entered for the plaintifï for $2,463.19. 



EDWARDS et al. v. BAT STATE GAS CO. OF DELAWARB et aL 
(Circuit Court, D. Delaware. December 15, 1902.) 

No, 202. 
E(juiTY— Pétition ov Intebvener to be Given Charob of Suit— Sdffi- 

CIBNCT OF GrOUNDS. 

One among a iiumber of interveners in a suit, who waa admitted as a 
party without conditions, and has been In the case for 17 months, wlthont 
taklng any part In the proeeedings or oflering any évidence, is not en- 
tltîed, on a pétition filed after the testimony has been closed, to be giren 
full charge of the suit, as complainant, on an allégation of collusion be- 
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tween the original partleB, of which none of the other interveners com- 
pWm, >&a(L ot wbieh he offers no proof, except certain testlmony lu the 
record, taken in a previous stage of the Utlgation, on other issues. 

In Equity. On motion by intervener. 
John McCrone, for petitioner. 
Henry Major, for original complainants. 
H. H. Ward, for défendants. 

DALLAS, Circuit Judge. Upon a motion by Walter Mathison, 
an intervening party complainant, for an order authorizing him to 
conduct and manage the proceedings, etc„ the court on June 24, 1902, 
allowed the original complainants until October i, 1902, to introduce 
the évidence which they stated they still desired to offer ; and the mo- 
tion above referred to was denied, but with leave to Mathison to renew 
the application by pétition after October i, 1902. Within the time 
limited by this order the évidence for the complainants was completed, 
and was closed upon both sides. On November 4, 1902, Mathison 
filed a pétition wherein he prayed "that it be directed that the said 
closing of the case be set aside, and that said case bè reopened ; that 
said original complainants be displaced in the prosecution of this 
action, and that your petitioner, as such intervening complainant, be 
authorized and granted leave to conduct and manage the proceedings 
in said action in their place and stead ; also that pending the hearing 
and détermination of this application said complainants and défend- 
ants be stayed or enjoined arid restrained from giving any consents to 
the making of orders in respect to said action, and from consenting to 
discontinuance of the same, and from making application for judgment 
therein ; and that such further order be made as may be just." There- 
upon leave was granted to each and ail of the parties to the cause, 
whether original or by intervention, to file joint or several answers to 
the said pétition on or before November 22, 1902; and accordingly 
answers were filed by or on behalf of the original complainants and 
of the défendants, respectively, and upon thèse pleadings the matter 
came on for héaring, and has been argued by counsel. 

The petitioner has been an intervening complainant for about 17 
months. The order allowing his intervention imposed no terms upon 
him. He therefore then became, and thence hitherto has been, en- 
tirely at liberty to participante in the litigation, and to take part in the 
proceedings incident thereto. Ex parte Jordan, 94 U. S. 248, 24 L. 
Ed. 123. Yet to September 29, 1902, when the testimony was iiled, 
neither he, nor his counsel, nor any one on behalf of either of them, 
has attended any meeting for the taking of testimony, or has suggest- 
ed that any particular person be called as a witness, or that any ques- 
tion or questions should be asked pf any particular witness; and al- 
though notice of the final meeting on September 19, 1902, was given 
to his counsel by the examiner, neither he nor his counsel then attend- 
ed. Thèse facts are stated in the answer of the complainants, and 
do not appear tcJ be controverted, At ail events, and at least as to this 
matter, the answer must be taken as true. 2 Daniell, Ch. Prac. p. 982. 

The pétition allèges fraud and collusion in the management and con- 
duct of the case, but thèse allégations are denied by the answers, and 
hâve not been sustained by proof. Upon the argument it was suggest- 
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ed that an order directing évidence to be taken might be requisite; 
but the counsel for the petitioner expressed his unwillingness that such 
an order should be made, and stated that he relied upon the record to 
maintain his client's position. Now, by référence to the pétition, it 
appears that by "the record" thus referred to is meant certain testi- 
mony which was given in a previous stage of this litigation, but not 
upon the présent issue, nor by witnesses any of whom hâve since died, 
or who would not now be compétent and compellable to testify. 
Therefore I am of opinion that the évidence to which my attention has 
been directed is not admissible upon the question now for décision; 
and I may add that, if it were, it would not suffice to maintain the 
averment of fraud upon which the petitioner founds his demand that 
his counsel shall be permitted to exclusively manage a cause of whose 
management to this time none of the several other interveners hâve 
made complaint. 

The answer of the original complainants, which is signed by their 
counsel, states that they are advised that the allégations of the bill hâve 
been established by the proofs, and that they are now ready to print 
the record and to apply for final decree. I would not be justified in 
questioning the good faith of this statement, but deem it proper to 
say that the purpose which is thus indicated, to bring the cause to 
final hearing, should be promptly pursued. 

At the hearing upon the application which has been discussed, the 
surviving défendants to this suit presented a pétition "to the end that 
the status of the said Mathison as an intervening complainant in said 
cause may be judicially determined." This pétition was directed to 
be filed, and Mathison has, by leave of court, since filed an answer 
thereto. Under thèse circumstances, the questions so raised are not 
at présent determinable, and I intimate no opinion concerning them. 
Counsel hâve not been heard upon them, and it is not now, and may 
not become, necessary to décide them. 

But for the reasons which hâve been indicated, the pétition of Walter 
Mathison, fîled November 4, 1902, is dismissed. 



PETERS et al. v. TONOPAH MIN. CO. OF NEVADA. 

(Circuit Court, D. Nevada. February 2, 1903.) 

No. 737, 

1 Equitt— Exceptions to Answeb— Patluhe to Answer Immatertat. Ailk- 
GAT10N8. 

An exception will not lie to an answer In equlty for the failure to 
answer and admit or deny an allégation of the bill unless such allégation 
is materlal. 

8. Same— Immatetîial AtLEGATroNS— Recording Nottck of Mining Location. 

Neither the laws of the TJnlted States nor of Nevada require the notice 

of location of a Iode mining claim to be recorded. and hence, unîess a 

rule of the mining district requiring such recording Is shown, an aver- 

T 1. See Equlty, vol. 19, Cent. Dig. § 428. 
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ment In a bill that complainant recorded Its notice of location of a claim 
is Immaterlal, and need not be answered. 
8. Samb— Attaching E^hibits to Bili,. 

An answer in a suit in equity in a fédéral court is not subject to excep- 
tion because it fails to answer an averment of the bill that a true and 
correct copy of a plat referred to therein is attached and made an ex- 
hibit, there being no rule of pleading requiring tbe attacblng of sucti ex- 
hibits. 

In Equity. On exceptions to answer. 

R. L. Johns, for plaintiffs. 

W. E. F. Deal, Kenneth M. Jackson, and Campbell, Metson & 
Campbell, for défendant. 

HAWLEY, District Judge (orally). This suit was brought in the 
State court to détermine the rights of the respective parties to certain 
minerai land situated in Tonopah mining district, Nye county, Nev. 
The défendant made application for a patent to said land. The plain- 
tififs filed an adverse claim thereto in the United States land office. 
This suit was instituted in pursuance of the provisions of section 2326 
of the Revised Statutes of the United States [U. S. Comp. St. 1901, 
p. 1430] . The complaint sets forth in détail the varions acts performed 
by the plaintiffs in locating and perfecting their title to the McNamara 
mining claim, a portion of which is in conflict with the mining claim 
and ground known as the "Buckboard," claimed by défendant. The 
cause was removed to this court upon the ground of "diversity of 
citizenship" between the parties, and in due time the défendant filed 
its answer. To this answer the plaintiffs filed fîve speciiic exceptions, 
two of which they hâve abandoned. The others read as follows : 

"Third. For that the allégations contalned in paragraph 3 of said complaint, 
In the last twelve Unes thereof, are nelther answered, admitted, nor denled 
in said answer. 

"Fourth. For that the foUowing allégations, contalned in paragraph 4 of 
said complaint, are nelther answered, admitted, nor denied in said answer, 
to wit: 'That said record of said mining claim contalned the names of said 
locators, the date of said location, and such description of said claim by 
référence to natural objects and permanent monuments as would identlfy said 
claim.' 

"Fifth. For that the foUowing allégation, contalned in paragraph 9 of said 
complaint, is neither answered. admitted, nor denied in said answer, to wit: 
'A true and correct copy of which plat is hereto attached, and made a part 
hereof, marked Exhibit A,' " , 

Before proceeding to notice thèse exceptions specifically, or the al- 
légations in the pleadings upon which they are based, it becomes 
necessary to ascertain the gênerai rules that hâve been established in 
regard thereto. The law is well settled that, in the national courts, 
equity pleadings are not governed by state codes or statutes. The 
défendant in his answer — where the facts are within his knowledge — 
must either admit or deny ail of the material allégations of the com- 
plaint. In Pierce v. Brown, 7 Wall. 205, 211, 19 L. Ed. 134, the 
court said: 

"Material allégations In the bill of complaint onght to be answered and ad- 
mitted, or denied, if the facts are within the knowledge of the regpondent: 
and. If not, he ought to state what his bellef Is upon the subject, if he has 
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any; and îf he has none, and cannot form any, he ought to say so, and call 
on the complainant for proof of the alleged facts." 

See, also, Trust Co. v. Cummings (C. C.) 83 Fed. 767; Story, Eq. 
PL (loth Ed.) § 852. 

If the answer fails to admit or deny any material allégation con- 
tained in the complaint, the plaintiff may, under the equity rules, ex- 
cept to the sufficiency of the answer. But ail the authorities upon this 
point go to the extent that exceptions to an answer for insufficiency 
should not be sustained unless there is some material allégation in the 
bill of complaint which has not been fully answered by the défendant. 
2 Bâtes, Fed. Eq. Proc. § 354; i Beach, Mod. Eq. Prac. § 335. 

In Hardeman v. Harris, 7 How. 726, 729, 12 L,. Ed. 889, the court 
said: 

"It is not a sufficient foundation for an exception that a fact charged in a 
blU is not answered, unless the fact Is material, and might contribute to 
support the equity of the case of the complainant, and induce the court to 
give the relief sought by the blU." 

The real question presented by the exceptions is, therefore, whether 
or not the allégations in the complaint to which they refer are, or are 
not, material. The third exception refers to the allégations in the 
complaint that the "notice of location" was duly recorded at a certain 
time and place, and gives the name of the book in which the notice 
was recorded, etc. Is this allégation a material one? The United 
States laws do not require a record of the notice of location to be 
made, in order to locate a Iode mining claim. Section 2324, Rev. St. 
[U. S. Comp. St. 1901, p. 1426], simply provides that: 

"Ail records of mlnlng claims hereafter made sball eontain the name or 
names of the locators, the date of the location, and such a description of 
the claim or claims located by référence to some natural object or permanent 
monument as wiU Identify the claim." 

The décisions in the state and national courts hâve uniformly held 
that no record of the notice of location is necessary unless the laws 
of the state, or the rules and régulations of the mining district in 
which the claim is located, require it. Golden Fleece Gold & Silver 
Min. Co. V. Cable Consol. Gold & Silver Min. Co., 12 Nev. 312, 323 ; 
Southern Cross Gold & Silver Min. Co. v. Europa Min. Co., 15 Nev. 
383 ; North Noonday Min. Co. v. Orient Min. Co. (C. C.) i Fed. 523, 
533; Jupiter Min. Co. v. Bodie Consol. Min. Co. (C. C.) 11 Fed. 
667, 678; Haws V. Mining Co., 160 U. S. 303, 318, 16 Sup. Ct. 282, 
40 L. Ed. 436; I Lindley, Mines, § 273, and authorities there cited. 

The laws of this state, among other things, provide that the dis- 
coverer of a vein or Iode may locate a claim thereon "by posting a 
notice of such location at the point of discovery," and déclares what 
such notice shall eontain. Cut. Comp. Laws, § 208. But this section 
does not require such notice to be recorded. Section 210 provides 
that "within ninety days of the date of posting the location notice upon 
the claim the locator shall record his claim with the mining district 
recorder and the county recorder of the mining district or county in 
which such claim is situated by a location certificate," and provides 
what the certificate of location shall eontain. It is true that several 
of the requirements m this section are the same as those required by 
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section 208, but, în addition thereto, it is provided that the certificate 
of location must contain other matters not called for by the location 
notice that wàs to be posted on the ground, notably, (5) "the di- 
mensions and location of the discovery shaft, or its équivalent, sunk 
upon the daim"; and (6) "the location and description of each cor- 
ner with the markings thereon." The certificate of location is sepa- 
rate and distinct from the location notice. It is the "certificate of 
location," not the "notice of location," of the claim, that is required by 
the State law to be recorded. The complaint is silent as to any pro- 
visions in the local rules or régulations, if any exist, in the Tonopah 
mining district. There being no law or rule requiring the recording 
of the notice of location, it is wholly immaterial whether it was record- 
ed or not. It was an immaterial averment which was unnecessary 
to be alleged in the complaint, and the défendant is not required to 
answer it. 

With référence to the fourth exception but little need be said. The 
reasons and conclusions reached in discussing the third exception are 
directly applicable to the fourth, and need not be repeated. The fact 
is that the material portion of the averment in the complaint to which 
référence is made in the fourth exception is denied in the answer. 

The fifth exception is also without merit. The entire averment in 
paragraph 9 of the complaint must be considered, in order to détermine 
whether, or not, the language of the extract quoted in the exception 
is material or not. This averment reads as follows: 

"(9) That sald Buckboard clalm, as clalmed by the défendant lu Its appli- 
cation In the United States land office at Carson City, Nevada, for a patent, 
as hereinafter set forth, crosses and overlaps and conflicts with said Mc- 
Namara claim, and embraces two and elghty-five htindredths (2.85) acres of 
said McNamara clalm, the property of said plalntiffis, as fully appears by 
référence to said plat of survey made from an actual survey by, and duly 
certifled by, John G. Booker, United States deputy minerai surveyor for Ne- 
vada, filed with the adverse clalm of sald plaintlfCs In sald land office as afore- 
sald, and which plat of survey présents a correct description of the relative 
locations of sald McNanjara claim and sald Buckboard claim, and shows the 
area in confllct, and the boundarles and estent of such conflict, a true and 
correct copy of which plat is hereto attached, and made a part hereof, marked 
'Exhlblt C " 

Plaintifï was not required by any rule of pleading to annex the copy 
of the plat to the complaint, or to allège that it was "a true and cor- 
rect copy." This is a matter of évidence, which it was unnecessary to 
plead. This averment in the complaint might hâve been left out with- 
out affecting the sufficiency, or in any manner impairing the other 
averments in paragraph 9 of the complaint. It could hâve been left 
out of the complaint without any injury to the plaintifï. Thèse are 
the usual tests which hâve been applied to détermine whether or not 
the allégations in the complaint are or are not material. i Estee, 
PI. § 190, and authorities there cited. 

The material portions of the ninth paragraph in the complaint are 
denied in the answer, as will be seen by the following averment: 

"And for further answer to sald complaint, this défendant dénies that 
sald Buckboard çlalm, as clalmed by the défendant in Its application In the 
United States land office at Carson City, Nevada, for a patent, as set forth 
in sald bill of complaint, crosses or overlaps or conflicts with said McNamara 
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clalm, or embraces two and eighty-flve hundredths, or any other acres or area, 
or any other part of said McNamara claim, or that sald two and eighty-flve 
hundredths acres, or any part thereôf, is the property of sald plaintiffs, or 
elther of thetn, or as made from an actual or any correct survey by, or dtily 
or otherwise certified by, John G. Booker, mentioned In paragraph 9 of sald 
bill of complaint; and défendant dénies that sald plat of survey mentioned 
in said paragraph nine présents a correct description of the relative locations 
of said McNamara clalm or sald Buckboard clalm, or elther of said clalms, or 
shows the correct area in confllct between sald clalms, or the correct bounda- 
ries or extent of such confllct, or that sald McNamara clalm, as originally lo- 
cated, confllcts with sald Buckboard clalm, or any part thereof." 

For the reasons above given, the several exceptions are overruled. 



AMBEICAN SUGAK REFINING CO. V. RIOKINSON et aL 

(District Cpurt, S. D. New York. January 28, 1903.) 

1. Shipping — Damage to Sugar Cargo — TJnsbaworthihess op Vbssbl. 

Sugçr cargo stowed in a hold was damaged darlng a voyage by sea- 
water, which leaked from a water-ballast tank, through a manhole, 
opening into the hold. After the vessel sailed, the valve admitting 
water to the tank was opened, and negligently allowed to remain open 
longer than necessary to fill the tank, and it was durlng the time it was 
80 open that the leak was discovered. But It appeared that while in 
port the manhole cover had been taken ofC and replaced, and it was not 
shown that before sailing it was tested with such pressure as It was 
afterward subjected to. Held, that the damage must be attrlbuted to 
the unseaworthy condition of the vessel at the commencement of the 
voyage, due to négligence, for which the owners were not exempted 
from liability by the Harter act (27 Stat. 445 [U. S. Comp. St 1901, 
p. 2946]). 

In Admiralty. Action for damage to cargo. 

Wing, Putnam & Burlingham, for libellant. 
Convers & Kirlin, for respondents. 

ADAMS, District Judge. This action is to recover alleged dam- 
ages ôf $3,000 on the libellant's cargo of sugar laden in good order 
on the respondents' steamer "Albion," in Java during August, 1900, 
and discharged in New York in October, 1900. Three hundred and 
eighty-two packages were said to be partly empty and twenty-two 
entirely empty. The loss is attributable to the vessel's unseaworthi- 
ness, caused by a fîow of sea water into the No. 3 hold, where the 
sugar in question was stowed, through a man-hole, opening into the 
No. 4 water ballast tank below. There were two man-holes opening 
into the tank in question, one on each side of the vessel. One of 
thèse holes was found to be leaking seriously after the voyage com- 
menced at Java. When the vessel was loaded, the top of the tank 
was about ijyi feet below the water line. 

The steamer started from Java about 6 o'clock in the morning. 
Some time after sailing, probably between 7 o'clock and 9 o'clock 
in the morning, the valve of the pipe leading into No. 4 tank was 

1[ 1. Statutory exemption of shipowners from liability, see note to Lloyd v. 
Insurance Co., 49 C. C. A. 11. 
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opened for thé putpose of fiUing the tank and from some neglect 
it was left open until about 3:30 o'oloçk in the afternoon, when 
leakage was discovered and traced to the tank. The valve was then 
closed. Two hours would hâve sufficed to fill the tank. 

The point in controversy is whether the owners exercised due dili- 
gence to make the vessel seaworthy, by causing sufïicient strength 
to be given to the man-hole joint to resist the pressure caused by 
the entrante of the sea water. The owners had supplied ail neces- 
sary appHances to make the vessel tight, if the valve governing the 
fîow of water remained closed. The action of the crew after sailing 
set the cause of the leak in opération and if a nroper examination, in 
conformity with the requirements of the Act {2^ Stat. 445 [U. S. 
Comp. St. 1901, p. 2946]), was made before sailing, the defence of 
the respondents would be established. There is no sufïicient proof, 
however, to satisfy such requirements. It appears that the carpenter 
of the ship, while in Java, lost his sounding rod and took ofï the 
man-hole cover in order to search for it in the tank. He testifîed 
that after doing so, he made the joint tight, so that there was no^ 
leakage, as appeared by the fact that the tank had been filled in port 
before sailing without developing any. Even if the carpenter's tes- 
timony in this respect is to be accepted, it still is not satisfactorily 
shown that the tank had been subjected to the amount of pressure, 
which afterwards caused the leak. The necessary conclusion from 
the facts is, that the carpenter failed to make a good joint, so that 
the ship started on her voyage in an unseaworthy condition, in the 
sensé that the joint was not sufïîcient to resist the pressure caused 
by the opening of the valve to the tank. It was necessary that the 
joints should be strong enough for this purpose and in neglecting 
to see that they were so, before the vessel sailed, the owners failed 
in their duty and the Act afïords no protection to them. I do not 
give much weight to the respondents' argument that the négligent 
allowance of several hours pressure was the cause of the leakage 
and the respondents are relieved because it was mismanagement of 
the ship's appliânces by those on board during the voyage. It does 
not appear when after sailing, the leakage commenced. It can not 
be assumed for the respondents' benefit that the leakage occurred,^ 
as contended, after the pressure existed for several hours, tending Xo 
make the fault one of management. The fault was that the respond- 
ents failed to exercise due diligence while the vessel was still in port 
to make her in ail respects seaworthy. The Manitoba (D. C.) 104 
Fed. R. 145 ; International Nav. Co. v. Farr & Bailey Mfg. Co,, 181 
U. S. 218, 21 Sup. Ct. 591, 45 L. Ed. 830. 

Decree for libellant with order of référence. 



NATIONAL StTKETT CO. T. STATE BANK. 593 



NATIONAL SURBTT 00. OF NEW YORK et al. ▼. STATE BANK DP 
HUMBOLDT, HUMBOLDT, NBB., et al. 

(Circuit Court of Appeals, Elghth Circuit. Pebruary 2, 190a) 

No. 1,753. 

1 Fédéral Courts— Equitable Jurisdiction— Adéquate Rembdy at Latt— 
SncH Rbmedy in State Courts Immaterial. 

The national courts hâve jurlsdictlon in equlty in the absence of an 
adéquate remedy at law in those courts. The test of their équitable 
Jurisdlctlon Is the absence of such a remedy In the fédéral courts. The 
présence or absence of a remedy at law In the state courts Is not the test 
of the Jurisdlctlon in equlty of the fédéral courts. 

Si. Samb— Test Adéquate Remedy at Law in 1789 Unlbss Subbkqubntly 
Changed bt Conghbss. 

The équitable Jurisdlctlon of the fédéral courts vested In them under 
the Judiclary act of 1789, and, where It has not been subsequently 
changed by act of congress, the test of that Jurisdlctlon Is the adequacy 
of the remedy at law for wrongs of the character under considération In 
the year 1789, when the Judiclary act was adopted. 

8. Same— State Législation may not Impair or Destroy. 

The States dld not grant, and they cannot by their législation revoke, 
Impair, or destroy, the équitable Jurisdiction of the national courts. 

4. Same — State LEOTsi^ATroN may Enlarge. 

Whlle state législation may not Impair or destroy, It may enlarge. the 

rlghts and remédies in equlty in the national courts. "A party, by going 

Into a national court, does not lose any right or approprlate reihedy of 

■ whlch he might hâve availed himself in the state courts of the same lo- 

cality." Davis v. Gray, 16 Wall. 203, 221, 21 L. Ed. 447. 

Rlghts created and remédies provlded by the statutes of the state to be 
pursued in the state courts may be enforced and adminlstered In the na- 
tional courts, elther at law, or in equlty, or in admiralty, as the nature 
of the rlghts or remédies may requlre. 

6. Sam K— Construction of Statutes— Sections 603-611, Code of Nbbbaska. 
Sections 602-611 of the Code of Nebraska, whlch authorize an original 
suit In the court, in which an unconscionable Judgment, that the défend- 
ant was prevented by unavoidable casualty from defendlng against, was 
rendered, to enjoin its collection and to annul It, provide a cumulative 
remedy, and do not impair the original équitable Jurisdiction of the cir- 
cuit courts of the United States to grant approprlate relief for a like cause 
In cases In whlch the citizenshlp of the parties and the amounts In con- 
troversy glve those courts Jurisdlctlon. 

6. JUDGMBHTS— JuBISDIOTION IN EqUITY TO ReSTEAIN ENPORCBMBNT FOK AC- 

CIDENT. 

The fédéral courts hâve plenary Jurisdlctlon to enjoln the enforcement 
of unconscionable Judgments and decrees, to whlch the défendants had 
meritorlous défenses, that they were prevented from availing themselves 
of by fraud, accident, or mlstake. They hâve the same power to relieve 
on account of accident or mlstake as on account of fraud. 

7. Fédéral Courts — Jurisdiction in Equity to Rbstrain Enfobceubnt of 

Unconscionable Judgments. 

A fédéral circuit court, sitting in equlty, has Jurisdlctlon to enjoln the 
enforcement of an unconscionable Judgment of a state or of a national 
court for new causes, such as fraud, accident, or mistake, which pre- 
vented the Judgment défendant from availing himself of a meritorlous 
défense that was not falrly presented to the court which rendered the 
Judgment 

But It has no power to take such action on account of errors or Irregn- 
larltles in the proceedings on which the judgment or decree Is founded, 
or on account of erroneous or illégal décisions by the court whlch ren- 
dered the Judgment or decree. 

120 F.— 38 
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8. Same— Equitable Jubisdictiok to Rbstrain Enforcemknt of Judgments 

. of.-Statî! Courts. '■ ,■■• 

The national courts, sittlng In eqnlty, hâve the same jurlsdletlon and 
Power to restraln Judgment plaintiffs in unconsclonable Judgments of the 
State courts from usteg them to extort money f rom défendants who ought 
not to pay them, that they hâve to enjoin such plaintiffs in like judgments 
of the fédéral courts. ■ • ■ 

9. Samb-ttBffbct op Sbotton 720, Rbv. St. 

Tlie fédéral courts are prohiblted by section 720, Rev. St. [U. S. Comp. 
St. 1901, p. 581], from staying proceedings of a state court or of its offlcers. 

But it Is no violation of that section for thèse courts to enjoin the plain- 
tifC in an unconscloïiable judgment of a state court from nsing It to ex- 
tort money from a defeùdant who ought not, in equlty and good con- 
science, to pay It, because such an Injunctlon acts on the person of the 
judgment plaintlff, and not upon the state court or its officers. 

10. FOKEIGN CORPOKATIONS — SERVICE — NEGLIGENCE OF STATB OFFICER IN 

Rbmitting Summons not Attribdtablb to. 

The failure of an offlcer of a state, whom foreign corporations are com- 
pelled by the statutes of the state to appoint their agent to recelve service 
of process as a condition of doing business in the state, to comply with 
a statute which rCquires him to send a summons to the défendant, to 
which it is directed, Immediately upon its recelpt, Is not such fault or 
négligence of the défendant corporation as will estop it from securing 
équitable relief from an tinconsclonable judgment, which It was prevented 
from defending Itself agalnst by the neglect of the officer. 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the District 
of Nebraska. 

This Is an appeal from a final decree which dlsmigsed the bill of the com- 
plainants, National Surety Company of ' New Yorlj and National Surety Com- 
pany of Missouri,, two corporation?' that sought an injuiiction against the State 
Banl£ of Huinbomt, Its attoriièys, ànd John F. Oornell, thç Audltor of Public 
Accounts of the State of Nebraska, torëstràin them frord enforclng a judg- 
ment of $7,842.401 «nd eosts which iwasrendered on May 17, 1900, in the dis- 
trict court of JRlChàrdsOn county, Neb., àgainst the National Surety Company 
of Missouri, and In favbr of the banlr. Thèse are the material facts which 
condition the rlghts of the parties in this court: The National Surety Com- 
pany of Missouri made Its bond,' by whlchi it agreed to indemnlfy the bank 
against such loSsesas it should sustaln'by reason of tjite fraud or dlshonesty 
of its càshier between March 31; 1S96, and April 1, 1897, and should discover 
prlor to October 1, 1897. The bahk sustained losses on account of the fraud 
and dlshonesty of Its cashier durlngthe tërm of the bond, but It did not dis- 
cover them until more than six months after the expiration of the term, sO 
that no cause of action in favor of the bank upon the bond ever accrued. 
Nevertbeless the bank commenced an action on the bond for the amount of 
thèse losses In the district court of Richardson county, in the state of Ne- 
braska, against the National Securlty Company of Kansas City, Mo., and de- 
livered the summons to the Audltor of Public Accounts of the State of Ne- 
braska, who accepted service of it, but falled to send it to either of the ap- 
pelants, or to notlfy them of the pendency of the action. The statutes of 
Nebraska required every surety Company not ineorporated under the laws of 
that state to appointithe Audltor of Public AccOunts Its attorney, on whom 
iprocess against it might be served in. àny action, and cotnmanded him to for- 
ward a copy of any process served upOà him forthwith to thè secretary of the 
Company to which it was addressed. Gomp. St. Neb. 1901; c. 16, §| 175, 176. 

IT 8. Concluslveness and effect of Judgments as between fédéral and state 
courts, see notes to Kansas City, Ft S. & M. R. Co. v. Morgan, 21 0. C. A. 
478: Union & Planters' Bank of Memphis v. City of Memphls, 49 C. C. A. 468. 

H 10. Service of process on foreign corporations, see note to Eldred v. Ameri- 
can Palace Car Co., 45 O. C. A. 3. 
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On May 17, 1900, judgment was entered by default in the action In the dis- 
trict court of Rlchardson coiinty agalnst the National Security Company of 
Kansas City, Me, for $7,842.40 and costs. On July 23, 1900, the term of that 
court closed, and It adjourned sine die. Neither of the surety companies had 
any notice or knowledge of the judgment, or of the action in which it was 
rendered, until August 6, 1900. On June 9, 1897, the National Surety Com- 
pany of New Yorlî reeeived the assets and assumed the liabilities of the Na- 
tional Surety Company of Missouri, so that, if the judgment against the latter 
is collected, the former must pay it. In thls state of the case the surety 
companies prayed the court below to restraln the bank, its attorneys, and 
John F. Oornell, from enforcing the judgment, on the ground tliat they had 
a perfect défense to the clalm on whlch It was founded, which they were 
prevented from presenting by the failure of the auditor to send them the sum- 
mons, without any fault or négligence on their part; and the court below 
denled their prayer, because, in its opinion, sections 602-611, pp. 1340, 1341, 
and 1342, of the Oompiled Statutes of Nebraska of 1901, provided the com- 
plainants wlth an adéquate remedy at law, and deprived the fédéral courts 
of jurlsdlction In equlty to grant the relief they sought. 

Charles J. Greene and Ralph W. Breckenridge, for appellants. 
John L. Webster (Isham Reavis and Frank Reavis, on the brief), 
for appellees. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The important question in this case is whether or not a fédéral court 
has jurisdiction in equity to restrain the parties to an unconscionable 
judgment of a state court from enforcing it, when the complainants 
in the bill had a perfect défense to the claim on which the judgment 
was founded, which they were prevented from presenting to the state 
court by accident or mistake, and when the statutes of the state hâve 
provided an original proceeding in the court in which the judgment 
is rendered to enable aggrieved parties to obtain relief against such 
judgments. 

Much has been said and written by counsel for the respective par- 
ties in this suit upon the question whether or not the service of the 
summons upon the Auditor of Public Accounts of the State of Ne- 
braska, and bis acceptance thereof, constituted a service upon the 
Missouri corporation, and gave the state court jurisdiction of the 
action against it, and upon the question whether or not the action and 
judgment against the National Security Company of Kansas City, 
Mo., were, in efifect, an action and judgment against the National 
Surety Company of Missouri. But, in our opinion, thèse questions 
do not condition the détermination of this case ; and, without deciding 
or intimating any opinion concerning them, the positions of counsel 
for the appellees will be conceded. For the purposes of the discussion 
and décision of this case, it will be admitted that the judgment against 
the security company is a judgment against the surety company, and 
that by virtue of the service upon, and the acceptance thereof by, the 
Auditor of Public Accounts, the state court acquired jurisdiction of 
the subject-matter and of the parties to the action, and lawfully ren- 
dered the judgment against the surety company. 

The gravamen of this bill, however, is not that there was no serv- 
ice of the summons in the action at law. It is that in that action a 
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iudgment which ought not, in equity and good conscience, to be paid, 
has been rendered against the surety company, when it had a perfect 
défense ta the action, of which it was prevented from availing itself 
by accident or mistake, without fault or négligence on its part. It 
is conceded that the judgment was regularly and legally rendered 
after due service of the summons. Yet the fact remains that it is a 
judgment without cause, which the appellants ought not to be required 
to pay, and which they were prevented from defending themselves 
against by the failure of John F. Cornell, the Auditor of Public Ac- 
counts of the State of Nebraska, to send them the summons as the 
statute directed. 

It is said that the complainants are entitled to no relief, because 
Cornell was the agent of the judgment défendant, the Missouri com- 
pany, to receive the service, and his négligence was its négligence. 
In support of this contention the remark of Mr. Justice Gray in Knox 
Co. V. Harshman, 133 U. S. 152, 155, 156, 10 Sup. Ct. 257, 33 L. Ed. 
586, where the county clerk was designated by the statutes of Missouri 
to receive service of process against the county, that "any neglect of 
the clerk in communicating the fact to the county court was neglect 
of an agent of the county, and did not affect the validity of the service 
or of the judgment," is cited. In that case the Suprême Court fîrst 
decided that the judgment against Knox county was just and right, 
and that it had no défense to the cause of action upon which it was 
founded (page 155, 133 U. S., and page 258, 10 Sup. Ct., 33 L. Ed. 586), 
and then held that the failure of the county clerk to give notice of the 
service of the summons was so far the négligence of the county that 
it did not invalidate the service. That court did not décide that the 
failure of this clerk was such négligence of the county as would hâve 
deprived it of équitable relief if that failure had prevented it from inter- 
posing a meritorious défense. In the case at bar the validity of the 
service of the summons is conceded. It is further admitted that, if 
any fault or négligence of the surety companies prevented them from 
presenting their défense in the action at law, they are estopped from 
obtaining relief in equity. But how can it be fairly Or justly said that 
it was the fault of thèse companies, or their négligence, that John F. 
Cornell, the Auditor of Public Accounts of the State of Nebraska, 
failed to discharge his statutory duty to send them the summons ? 
They did not sélect him as their agent. They had no command or 
control of his action — no power to discharge or dismiss him. They 
were compelled by the statutes of the state of Nebraska to appoint 
and retain him as their agent to receive service of process, as a condi- 
tion of dbing business in that state. He was chosen, not by the surety 
companies, but by the state of Nebraska. His acts and proceedings 
were controlled and commanded, not by thèse corporations, but by 
the state. The state required him to send the summons to this Mis- 
souri corporation, just as it required that corporation to appoint him 
its agent to receive the service. Comp. St. Neb. 1901, c. 16, §§ 175, 
176. The corporation obeyed the statute, and the officer of the state 
violated it. The corporation could not hâve anticipated its violation. 
It had a right to rely on the légal presumption that the officer of the 
state would do his duty. Nothing that the corporation could hâve 
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lawfuUy donc, nothing that it could hâve failed to do, could hâve pre- 
vented the failure of this officer. The power of control is the test of 
the liability of a principal for the neghgence of his alleged agent. If 
the principal cannot control and direct him in the discharge of a given 
duty, then he is not his agent in its performance and the alleged prin- 
cipal is neither chargeable with nor liable for his négligence in its 
discharge. Brady v. Chicago & G. W. Ry. Co., 114 Fed. 100, 107; 
Atwood V. Railway Co. (C. C.) 72 Fed. 447, 454, 455 ; Byrne v. Rail- 
road Co„ 9 C. C. A. 666, 61 Fed. 605, 608, 24 L. R. A. 693 ; Hilsdorf 
V. City of St. Louis, 45 Mo. 94, 98, 100 Am. Dec. 352 ; Town of Paw- 
let V. Rutland & W. R. Co., 28 Vt. 297, 300; Miller v. Railroad Co., 
76 lowa, 655, 659, 39 N. W. 188, 14 Am. St. Rep. 258; Wood, R. R. 
§ 388; Donovan v. Construction Syndicale (1893) i Q. B. Div. 629; 
Rourke v. ColHery Co., 2 C. P. Div. 205. The neglect of Cornell to 
notify the surety companies of the pendency of the action against the 
Missouri corporation was not their fault or négligence, and it is no 
défense to their claim for équitable relief against this judgment, be- 
cause they had no command or control of his action. The failure of 
an officer of a state, whom foreign corporations are compelled by the 
statutes of the state to appoint their agent to receive service of process, 
as a condition of doing business in the state, to comply with a statute 
which requires him to send a summons to the défendant, to which it is 
directed, immediately upon its receipt, is not such fault or négligence of 
the défendant corporation as will estop it from securing équitable 
relief from an unconscionable judgment, which it was prevented from 
defending itself against by the neglect of the officer. It is an unavoid- 
able accident, which the corporation could neither hâve foreseen nor 
anticipated. 

We hâve, then, an unconscionable judgment at law for $7,842.40 
in favor of a citizen of Nebraska, to which the appellants, citizens of 
New York and Missouri, respectively, had a good défense, which they 
vv'ere prevented, by unavoidable accident, unmixed with fault or nég- 
ligence on their part, from availing themselves of. The appellees 
are about to enforce this judgment. Has the fédéral court, sitting 
in equity, the jurisdiction to prevent them from so doing? Fraud, 
accident, and mistake are three great heads of equity jurisprudence ; 
and whenever injustice or wrong, irrémédiable at law, is about to 
resuit from either, power is vested in, and the duty is imposed upon, 
the courts of equity, to prevent the threatened injury. Their juris- 
diction rests upon the fact that, unless they act, wrong will be per- 
petrated, vJiich cannot be remedied; and the bills exhibited to them 
are appeals to the consciences of the chancellors, to prevent injustice. 
Counsel for the appellees concède that the fédéral courts hâve éq- 
uitable jurisdiction to enjoin the enforcement of unconscionable judg- 
ments at law which hâve been procured by fraud, but they insist that 
they are without- power to restrain the collection of tho'se which are 
secured by accident or mistake. But the foundation of equity juris- 
diction is the wrong that will be perpetrated if the court of equity 
does not act. Accident and mistake are as well established grounds 
for the action of a court of equity as fraud. It is as unjust — as 
abhorrent to the conscience of the chancellor — that one who does not 
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owe a judgment which has been secured against him by accident 
should be compelled to pay it, as it is that he should be compelled to 
pay one procured by fraud. The injury is the same in each case. 
Both cases fall under equally well recognized lieads of equity juris- 
diction. Both appeal with equal force to the conscience of the chan- 
cellor, and the conclusion is irrésistible that each is entitled to com- 
mand the same measure of équitable relief. The fédéral courts, sit- 
ting in equity, hâve the same power to prevent the enforcement of 
unjust judgments at law, procured by accident or mistake, that they 
hâve to prevent the collection of those obtained by fraud. They 
hâve plenary jurisdiction to restrain the enforcement of judgments 
and decrees to which the défendants had meritorious défenses, that 
they were prevented from interposing either by fraud or accident or 
mistake unmixed with their own négligence. Marine Ins. Co. v. 
Hodgson, 7 Cranch, 333, 3 L. Ed. 362; Hendrickson v. Hinckley, 
i^ How. 442, 444, 15 L. Ed. 123; Hungerford v. Sigerson, 20 How. 
156, 161, 15 L,. Ed. 869; Gaines v. Fuentes, 92 U. S. 10, 22, 23 L. Ed. 
524 ; Barrow v. Hunton, 99 U. S. 80, 85, 25 L. Ed. 407 ; Johnson v. 
Waters, m U. S. 640, 667, 4 Sup. Ct. 619, 28 L. Ed. 547; Arrow- 
smith v. Gleason, 129 U. S. 86, 97, 98, 9 Sup. Ct. 237, 32 L. Ed. 630; 
Marshall v. Holmes, 141 U. S. 589, 596, 12 Sup. Ct. 62, 35 L. Ed. 870. 
The case last cited was a suit in equity to enjoin the enforcement 
of judgments, and the Suprême Court there reiterated, as the settled 
rule upon this subject, the déclaration of Chief Justice Marshall, made 
more than 70 years before, in Marine Ins. Co. v. Hodgson, 7 Cranch, 
332, 336, 3 L. Ed. 362, that : 

"Any fact which clearly proves It to be against conscience tô exécute a 
Judgment, and of which the Injured party could not hâve avalled hlmself In 
a court of law, or of which he mlght hâve avalled himself at law, but was 
prevented by fraud or accident, unmixed with any fault or négligence in him- 
self or hls agents, wUl Justify an application to a court of chaucery." 

A careful examination of the cases cited by counsel for the appel- 
lees in support of their contention hère discloses nothing inconsistent 
with this rule. There is not one of them which holds that the féd- 
éral circuit courts hâve less power or jurisdiction to grant relief 
against unconscionable judgments on the ground of accident than they 
hâve to grant it on the ground of fraud, while in the opinions in 
Marine Ins. Co. v. Hodgson, 7 Cranch, 332, 336, 3 L. Ed. 362; Hen- 
drickson V. Hinckley, 17 How. 442, 444, 15 É. Ed. 123; Crim v. 
Handley, 94 U. S. 652, 653, 24 L. Ed. 216; Metcalf v. Williams, 104 
U. S. 93, 96, 26 h. Ed. 665 ; Embry v. Palmer, 107 U. S. 3, 11, 2 Sup. 
Ct. 25, 27 L. Ed. 346; Knox Co. v. Harshman, 133 U. S. 152, 154, 
10 Sup. Ct. 8, 25 L. Ed. 249; and Marshall v. Holmes, 141 U. S. 589, 
596, 599, 12 Sup. Ct. 62, 35 L. Ed. 870, — the Suprême Court expressly 
places accident on a par with fraud as a basis for such relief. In 
many of thé cases which counsel cite, the gravamen of the bill was 
fraud, not accident, and in thpse cases the sufïîciency of the alléga- 
tions or of the proof of the fraud is naturally discussed at length. In 
the cases in which relief was denied, the ground of the déniai was 
not that a meritorious défense was prevented by accident, rather than 
by fraud, but that the cases laeked one or more of the essential ele- 
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ments of a good cause of action for either fraud or accident. The 
indispensable éléments of such a cause of action are (i) a judgment 
which ought not, in equity and good conscience, to be enforced; (2) 
a good défense to the alleged cause of action on which the judgment 
is founded; (3) fraud, accident, or mistake which prevented the de- 
fendant in the judgment from obtaining the benefit of his défense; (4) 
the absence of fault or negUgence on the part of the défendant ; and 
(5) the absence of any adéquate remedy at law. The case of Bar- 
row V. Hunton, 99 U. S. 80, 25 L. Ed. 407, lacked the second élé- 
ment — the meritorious défense — and the court pointed out in that 
case the radical and controlling différence and the established Une 
of démarcation between suits to enjoin the collection of judgments 
for errors and irregularities in the proceedings on which they are 
based, or for illegality or incorrectness of the judgments or décisions 
themselves, and suits to restrain the enforcement of judgments for 
new causes, such as frauds, accidents, or mistakes, that prevented 
meritorious défenses, of which the courts which rendered the judg- 
ments were not advised, and which they neither considered nor ad- 
judged. It declared that suits of the former class would not, while 
suits of the latter class would, warrant the issue of, an injunction to 
restrain the enforcenîent of the judgments; that the case then be- 
fore it was, in the absence of a meritorious défense, of the former 
class, and for that reason the complainant was entitled to no relief. 
In Marshall v. Holmes, 141 U. S. 589, 12 Sup. Ct. 62, 35 L. Ed. 870, 
this distinction was afBrmed, and this line of démarcation was broad- 
ened, deepened, and fixed. That case was declared to be one of the 
second class, and the enforcement of a decree of the state court was 
prohibited. In Knox Co. v. Harshman, 133 U. S. 152, 10 Sup. Ct. 8, 33 
L. Ed. 249, the défendant in the judgment had no défense to the action 
upon which it was founded, and for that reason its bill could not be 
maintained. For the same reason, Walker v. Robbins, 14 How. 584, 
14 L,. Ed. 552, fell in the fîrst class of cases, and the complainant 
was defeated. Beals v. Illinois, etc., Railroad Co., 133 U. S. 290, 10 
Sup. Ct. 314, 33 L. Ed. 608, was a case based upon fraud in obtaining 
the judgment, and the bill was dismissed because there was a failure 
of proof of the fraud. McNeil v. McNeil (C. C.) 78 Fed. 834, was a 
suit in equity to restrain the enforcement of a decree of divorce ren- 
dered by a state court, on account of fraud in its procurement. The 
court held that it had jurisdiction to grant the relief, but denied it on 
account of the négligence of the complainant. Little Rock Junction 
Railway v. Burke, 27 U. S. App. 736, 747, 749, 13 C. C. A. 341, 347, 
349, 66 Fed. 83, 90, 91, failed because there was an adéquate remedy 
at law, by ejectment in the fédéral court, if there was any remedy. 
The facts stated in the case appeared on the face of the record in the 
state court, and were as available in ejectment as in equity. In Al- 
len V. Allen, 38 C. C. A. 336, 97 Fed. 525, the gravamen of the bill was 
fraud, and it appeared that the very défense which the complainant 
alleged was prevented by the fraud was actually considered and ad- 
judged by the court which rendered the judgment, so that the case 
présentée! no new cause or ground for relief, but fell in the first class 
of cases, spécified in Barrow v. Hunton. In Central National Bank v. 
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Stevens, 169 U. S. 432, 464, 18 Sup. Ct. 403, 42 L. Ed. 807, the essential 
éléments 01 fraud, accident, or mistake that prevented a meritorious 
défense were lacking; and the Suprême Court held that it would not 
sustain an injunction, because the proceeding was, in effect, a suit to 
review the décision of the court, the exécution of whose decree it 
sought to enjoin. 

This brief review of the cases cited for appellees will suffice to 
show what their careful reading will demonstrate — ^that they con- 
tain no décision that the fédéral circuit court may not lawfully enjoin 
the enforçement of an unconscionable judgment or decree of a state 
court, based upon an unfounded claim, which the défendant was pre- 
vented by unavoidable accident from defeating. More than this,. 
they évidence this indubitable principle, which has now become so 
fîrmly established by repeated décisions of the Suprême Court that 
it is no longer debatable: A fédéral circuit court, sitting in equity,. 
has jurisdiction to enjoin the enforçement of an unconscionable judg- 
ment of a State or of a national court for new causes, such as fraud, 
accident, or mistake, which prevented the judgment défendant from 
avaiUng himself of a meritorious défense that was not fairly presented 
to the court which rendered the judgment. But it has no power ta 
take such action on account of errors or irregularities in the pro- 
ceedings on which the judgment or decree is founded, or on account 
of erroneous or illégal décisions by the courts which rendered the 
judgment or decree. The reason of this rule is that cases of the 
former class présent new controversies, which hâve never been raised 
in other courts, of which the fédéral courts cannot escape jurisdic- 
tion if they arise between citizens of différent states, and involve the 
requisite amount (25 Stat. 433; i U. S. Comp. St. 1901, tit. 13, c. 7, 
§ 629, p. 508), while cases of the latter class involve a jurisdiction 
which does not exist — a jurisdiction of the fédéral courts to review 
and revise the acts and décisions of courts of co-ordinate jurisdiction 
upon questions which they hâve lawfully considered and adjudged. 
Arrowsmith v. Gleason, 129 U. S. 86, 9 Sup. Ct. 237, 32 L. Ed. 630 ; 
Johnson v. Waters, m U. S. 547, 4 Sup. Ct. 619, 28 h. Ed. 547; Mar- 
shall V. Holmes, 141 U. S. 582, 12 Sup. Ct. 62, 35 L. Ed. 870 ; Mis- 
sissippi Mills v. Cohn, 150 U. S. 202, 14 Sup. Ct. 75, 37 L. Ed. 1052; 
United States v. Norsch (C. C.) 42 Fed, 417; Young v. Sigler (C. C.) 
48 Fed. 182; McNeil v. McNeil (C. C.) 78 Fed. 834; Perry v. John- 
ston (C. C.) 95 Fed. 322. 

The argument of counsel for appellees that, although the Ciicuit 
Court of the United States may enjoin a judgment plaintif! from en- 
forcing an unconscionable judgment of a national court, it is without 
power to prevent him from collecting a like judgment of a state court, 
because section ,720 of the Revised Statutes [U. S. Comp. St. 1901, 
p. 581] prohibits the issue of an injunction by a fédéral court to stay 
proceedings in a state court, and because such an injunction would, 
in efifect, nuUify the judgment of the state court, and tend to produce 
a conflict of jurisdiction between the state and the fédéral courts, has 
been carefully considered, but it is not persuasive. Section 720 TU. 
S. Comp. St. 1901, p. 581] forbids the fédéral courts from staying 
the proceedings of the state court, but it does not grant to litigants 
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of whom the fédéral courts hâve jurisdiction unlimited license to use 
the unconscionable judgments of the state court to inflict irrémédiable 
injury upon the défendants. An injunction, as in Leathe v. Thomas, 
38 C. C. A. 75, 97 Fed. 138, which restrains a sherifif — an ofïicer of 
the State court — from executing the judgment of that court, is a plain 
violation of the fédéral statute, because it stays the proceedings of 
the state court, and it cannot be sustained. But an injunction which 
forbids the plaintifï in such a judgment from making an inéquitable 
use of it acts upon him — upon his person only. It forbids him from 
perpetrating a wrong, but it neither restrains nor stays the proceed- 
ings of the state court or of its ofîîcer, and it does not fall under the 
ban of the section of the statute under considération. Marshall v. 
Holmes, 141 U. S. 589, 599, 600, 12 Sup. Ct. 62, 35 L. Ed. 870. 

The constitution of the United States and the acts of. Congress 
hâve conferred upon the fédéral circuit courts the jurisdiction to hear 
and détermine controversies between citizens of dififerent states in 
which the matter in dispute exceeds $2,000 in value. This suit pré- 
sents such a controversy. It is a new controversy, which has never 
been presented to or decided by the state court which rendered the 
judgment, the enforcement of which the complainants seek to pre- 
vent. It involves the question whether or not the appellants were 
prevented by unavoidable accident from availing themselves of a 
good défense to the claim on which that judgment is based, and, if 
se, whether or not the judgment plaintifï should be permitted to col- 
lect the judgment. The Circuit Court of the United States has jur- 
isdiction of this controversy, and the appellants hâve the légal right 
to a hearing and décision of the questions which it présents, and to 
the relief which the décision of those questions entitles them. That 
court may not lawfully renounce that jurisdiction. It cannot right- 
fully deny to the appellants the right to the décision, decree, and 
writ to which they show themselves entitled. It is not the judgment 
of the state court against which thèse appellants level the injunction 
they seek. It is against the plaintifï in that judgment. It is against 
the unconscionable use by that plaintifï of the judgment which he 
has recovered, to perpetrate an unconscionable wrong. The basis of 
the suit is the threatened use of this judgment to extort from the ap- 
pellants money which they ought not to be required to pay, and the 
fédéral circuit court is vested with the same power and charged with 
the same duty to enjoin the appellees from perpetrating this extor- 
tion by means of an unconscionable judgment of a state court, that 
it is to prevent them from efifecting it by the use of such a judgment 
of a national court, by means of a fraudulent patent, deed, mort- 
gage, or by the use of any other instrument or device against which 
they hâve no remedy at law. The extortion of $7,842 from the ap- 
pellants by the use of this judgment of the state court will inflict 
upon them as grievous an injury as would its extortion by a like 
judgment of a national court, and the Circuit Court of the United 
States has the same préventive power, and the appellants are entitled 
to the same measure of relief from it, in the one case as in the other. 
The décisions of the Suprême Court which hâve been cited, how- 
ever, hâve so conclusively disposed of this question that more ex- 



602 120 FEDERAL REPORTER. 

tended discussicûi would be unprofitable; and we leave it with this 
brief statement of the reasons whiçh hâve induced, and.which amply 
sustain, the rule that the Circuit Courts of the United States hâve the 
same jurisdiction and power to enjoin a judgment plaintiff from en- 
forcing an unconscionable judgment of a state court, which has been 
procured by fraud, accident,, or mistake, that they hâve to restrain 
him from collecting a like judgment of a fédéral court. 

But the statutes of Nebraska provide that the state court in which 
this judgment was rendered has the power to vacate or to modify it, 
and the authority to enjoin proceedings before it, for unavoidable 
casualty or misfortune preventing the aggrieved party from prose- 
cuting or defending (Code Neb. §§ 602-611) and thèse provisions 
of the Code prescribe an original suit for that pprpose to be com- 
menced by pétition and summons within two years after the judgment 
is rendered (Id. §§ 603-610). It is a gênerai rule thàt the absence of 
an adéquate remedy at law is a sine qua non of jurisdiction in equity, 
and it is earnestly insisted by çounsel for the appellees that the com- 
plainants in this suit were entitled to no relief in equity in the Circuit 
Court of the United States, because they had an adéquate remedy at 
law in the state court which rendered this judgment, under thèse pro- 
visions of the Code of Nebraska. There are, however, many reasons 
why this contention cannot be sustained. The first, and one that is 
fatal to the position, is that it is an absence of an adéquate remedy at 
law in the national courts, and that alone, which conditions jurisdiction 
in equity in those courts, and the appellants hâve no such remedy. 
The fact that they hâve a remedy at law in the state courts is not raa- 
terial. Smyth v. Ames, 169 U. S. 466, 516, 18 Sup. Ct. 418, 42 L. Ed. 
819; Arrowsmith v. Gleason, 129 U. S. 86, 98, 9 Sup. Ct. 237, 32 L. 
Ed. 630 ; Mayer v. Foulkrod, 4 Wash. (C. C.) 349, Fed. Cas. No. 
9,341; Beau V. Smith, 2 Mason, 252, Fed. Cas. No. 1,174; Coler v. 
Board (C. C.) 89 Fed. 257 ; U. S. Life Ins. Co. v. Cable, 39 C. C. A. 
264, 98 Fed. 761. . When the controversy which this bill discloses 
arose between thèse citizens of différent states, and was presented to 
the Circuit Court of the United States, that court had jurisdiction to 
hear and détermine it, and the appellants had the légal right to the 
opinion and the judgment of that court upon the questions which it 
presented. This right and this jurisdiction were not conditioned by 
the fact that the complainants had or had not like rights or remédies in 
the state courts, or by the fact that those courts had or had not concur- 
rent jurisdiction. Indeed, this right and this jurisdiction were pro- 
vided by the Constitution, and granted by the acts of Congress, for 
the express purpose of enabling citizens of différent states to escape 
from an adjudication of their rights by state courts which had con- 
current jurisdiction to grant the relief and to administer the remédies 
which they were seeking in the national courts. The rights of thèse 
appellants to their hearing and decree in the fédéral court, and the 
jurisdiction of that court to détermine their controversy, were inde- 
pendent of state législation. The state of Nebraska did not grant, and 
it could not revoke or impair, that right or that jurisdiction. As the 
appellants had the right to the hearing and décision of their contro- 
versy by the national court, they were entitled to institute and to main- 
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tain in that court the kind of proceeding which, according to the estab- 
lished rules and practice of the United States Circuit Court, ^yould 
présent to it, and secure its opinion and judgment upon, the merits of 
their controversy. Under the rules and practice of that court, there 
was no action or proceeding at law which would accompHsh that end. 
In other words, the appellants had no adéquate remedy at law in the 
fédéral court, and yet they had the right to a hearing and to a déter- 
mination of their controversy in that court, and to the relief at the 
hands of that court to which the law and its rules and practice entitled 
them. The conclusion is unavoidable that their suit in equity was 
well founded, and that it was the right and the duty of the court below 
to hear and to détermine it upon its merits, and to grant to the com- 
plainants the appropriate relief. 

Another reason why the proceeding provided by the Code of Ne- 
braska does not oust the jurisdiction in equity of the national Cir- 
cuit Court is that, while state législation may enlarge, it cannot de- 
stroy or impair, that jurisdiction. The power of the circuit courts of 
the United States to administer rights and remédies in equity was 
vested in them, as a part of the judicial power of the nation, under the 
constitution of the United States and the judiciary act of 1789; and, 
as it was not granted by, it may not be revoked, impaired, or de- 
stroyed by, the act of any state. Unless changed by subséquent acts 
of Congress, the adéquate remedy at law, which is the test of the 
équitable jurisdiction of the courts of the United States, is that which 
existed when that jurisdiction wâs vested — that which was when the 
act of 1789 was adopted. McConihay v. Wright, 121 U. S. 201, 
206, 7 Sup. Ct. 940, 30 L. Ed. 932. As there were no adéquate remé- 
dies at law for a wrong of the character of that of which the appellants 
complain in 1789, and as the Congress bas since provided none, this 
case falls within the équitable jurisdiction of the Circuit Court, and 
must be there heard, determined, and relieved. 

Moreover, the provisions of the Code of Nebraska which hâve been 
cited do not purport or attempt to destroy or to diminish the juris- 
diction in equity of either the fédéral or the state courts. They 
simply provide a cumulative remedy, and leave those previously ex- 
isting unaffected. Meyers v. Smith, 59 Neb. 30, 80 N. W. 273 ; Mun- 
ro V. Callahan, 55 Neb. 75, 75 N. W. 151, 70 Am. St. Rep. 366. 

And fînally the fédéral court, sitting in equity, has jurisdiction in an 
appropriate case to enforce the new right and to administer the new 
remedy created by thèse provisions of the Code of Nebraska. Rights 
created and remédies provided by the statutes of the states, to be pur- 
sued in the state courts, may be enforced and administered in the na- 
tional courts, either at law, in equity, or in admiralty, as the nature of 
the rights or remédies may require. Darragh v. H. Wetter Mfg. 
Co., 23 C. C. A. 609, 615, 616, 78 Fed. 7, 13, 14; Cummings v. Bank, 
loi U" S. 153, 157, 25 L. Ed. 903; Davis v. Gray, 16 Wall. 203, 221, 
21 L. Ed. 447; Broderick's Will, 21 Wall. 503, 520, 22 L. Ed. 599; 
Gormley v. Clark, 134 U. S. 338, 348, 10 Sup. Ct. 554, 33 L. Ed. 909; 
Cowley V. Railroad Co., 159 U. S. 569, 582, 16 Sup. Ct. 127, 40 L. Ed. 
263. "A party by going into a national court does not lose any right 
or appropriate remedy of which he might hâve availed himself în the 
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State courts of the same locality." Davis v. Gray, i6 Wall. 203, 221, 
21 L,. Ed. 447. It is only in equity that the remedy provided by the 
statute of Nebraska can be administered in the United States Circuit 
Court, because there is. no adéquate remedy at law in that court which 
will effect the issue of an injunction against the enforcement of a judg- 
ment at law, and the avoidance of that judgment, the relief which that 
statute prescribes. 

Our conclusion is that the appellants had no adéquate remedy at 
law which prevented them from invoking the aid of the United States 
Circuit Court, sitting in equity, to secure for them the relief which 
they hâve sought in this suit. In opposition to this view, counsel for 
the appellees hâve cited, and before reaching this conclusion we hâve 
carefuUy examined, Nougue v. Clapp, loi U. S. 552, 25 L. Ed. 1026; 
Furnald v. Glenn (C. C.) 56 Fed. 372, 374 ; Travelers' Protective Asso- 
ciation V. Gilbert, 49 C. C. A. 309, m Fed. 269, 55 L. R. A. 538; 
Crim V. Handley, 94 U. S. 659, 660, 24 L. Ed. 216 ; and other cases of 
less importance. But thèse cases do not rule the question hère pre- 
sented, and there were reasons other than the fact that there were ad- 
équate remédies at law in the state courts why the complainants failed 
in those cases. In Crim v. Handley the judgment défendant was 
guilty of négligence in his conduct of the trial of the action at law, 
which estopped him from obtaining relief in equity. Nougue v. 
Clapp was a bill in equity to recover $20,000 damages, and to avoid 
a foreclosure sale under a decree of a state court, which had been 
rendered in a proceeding of which the défendant had notice, and to 
which he was a party. He had an adéquate remedy at law to recover 
the $20,000, and he had been guilty of négligence in the conduct of his 
défense in the state court. In Furnald v. Glenn, relief was denied 
because the state court whose decrees were assailed had not finally dis- 
posée! of the case before it, and still had jurisdiction in the same case 
in which the decrees were rendered to right any wrong which was 
likely to resuit from them. And in Travelers' Protective Association 
v. Gilbert, 49 C. C. A. 309, m Fed. 269, 55 L. R. A. 538, the aver- 
ments of the fraud upon which the complainants relied were too 
vague and indefinite to efïect the statement of a good cause of action 
on that ground ; and the négligence of the secretary, who was not an 
oflficer of the state, but an agent of the complainant, was held to be 
imputable to the association, and fatal to its bill. None of thèse au- 
thorities portrays the complète cause of action in equity which the 
case at bar présents. None of them présents ail the éléments of such 
an action which the record in this case discloses. Each contains some, 
but none ail, of the essential facts entitling the complainants to équit- 
able relief. In this case ail thèse facts concur — the judgment which 
it is against conscience to allow to be used to extort money that is not 
owing from a défendant remediless at law, the complète meritorious 
défense to the claim on which this judgment is based, the fact that the 
défendant in the judgment was prevented from availing itself of its dé- 
fense to the cause of action by an unavoidable accident, and the ab- 
sence of any négligence of the défendant or of its agents. Thèse facts 
appeal with compelling force to the conscience of a chancellor, They 
haTiC been presented to a court to which the Constitution and the acts 
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of Congress hâve granted the power, and upon which they hâve im- 
posed the duty, to grant the relief to which the complainants are 
equitably entitled; and the decree which dismissed their bill must be 
reversed, and the case remanded to that court, with instructions to 
enter a decree for the complainants. 
It is so ordered. 



DAVIS V. TURNER et al. 
(Circuit Court of Appeals, Fourth Circuit. February 6, 1903.) 

No. 458. 

1. Bankruptct— Dkbts Provable Against Partnbrship— Note Sioned bt 
Individual Partners. 

A note signed by the indlvidual members of a banknipt partnersbip, 
although under seal, may be shown by extrinslc évidence to be in fact a 
partnership obligation, and where it is shown that it was so intended, and 
was glven for money lent to the firm and used in the flrm business, it 
may be proved against the partnership estate in bankruptcy. 

t. Chattel Mortgaoes— Validity— Inpormawty op Instrument. 

In gênerai, no particular words are required to eonstitute a mortgage 
of Personal property. The most Informai instruments wlll be regarded 
in law as chattel mortgages if they show that a sale was made as se- 
curity, and in equity any sale of chattels as security for a debt is re- 
garded as a mortgage, although the fact that such was the purpose of 
the sale be not expressed by the instrument of sale. If it be proved by 
évidence aliunde. 

8. BAMB— MORTGAQB OP PARTNERSHIP PrOPERTY. 

A mortgage of partnership goods as security for a partnership debt is 
not Invalld because signed by the partners individually, nor because of 
the addition of a seal to the individual names. 

i. SaME — SOPFICIKKCY OP DESCRIPTION. 

The description In a chattel mortgage, signed by a number of persons, 
on "ail the goods in the store where they are dolng business, In E. City, 
N. C," may be supplemented by paroi évidence to identlfy the goods; and 
the mortgage is not vold for indeflnlteness of description where it was 
shown that the slgners were associated in mercantile business as partners, 
and had but one place of business, which was in Ellzabeth City, N. C, 
and that the stock of goods referred to was the one In their store at that 
place. 
6. Samb— Sale op Goods by Mortgagor. 

A chattel mortgage given by a firm of merchants on their stock of 
goods is not vold for fraud because the mortgagors remalned in possession 
for a few weeks and carried on their business as usual, where there was 
no provision therefor In the mortgage, and there is uncontradicted testi- 
mony of the parties that the transaction was In good faith. 
•. Same— Datb op Taking Epfect— Recokd. 

Under the law of North Carolina, which makes a mortgage effective 
from the date when It Is filed for record, a chattel mortgage given by 
bankrupts Is good as against their other creditors where It was flled for 
record on the day before the filing of the pétition In bankruptcy. 
1. Bankruptcy— Liens— Mortgage Given for Présent Consideeation. 

A chattel mortgage, given by an insolvent firm in good faith wlthin 
four months prior to its bankruptcy, is not void under the bankruptcy 
aet, where It was given for a présent loan of money which was used in 
paylng debts of the flrm, and was duly recorded so as to become effective 
prier to the bankruptcy, but is expressly protected by section 67d [U. S. 
Comp. St. 1901. p. 3449]. 

^ 4. See Evidence, vol. 20, Cent. Dig. § 2127. 
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Appeal frofn the District Court of the United States for the Eastem 
District of North Carolina. 

Thos. 0. Jones, K. H. Râper, W. S. Cartwright, and John F. Engle were 
partners nnder the flrm name of Jones, Râper & Ce, dolng business as mer- 
chants in Elizaheth City, Pasquotank eounty. In the Eastern District o( North 
Carolina. On tlie 28th day of March, 1902, the said flrm flled a voluntary pé- 
tition in bankruptcy, and were on the same day adjudged bankrupt, within 
the true Intent and meaning of the acts of Congress relating to bankruptcy. 
Among the debts ofCered for proof against the estate of said bankrupts was 
the following note: 

"§2,500.00. Jauuary Ist, 1002. 

"For value rec'd (money) we, or elther of us, promise to pay John L. Hlnton 
two thousand and five hundred dollars, wlth Interest, after date, said amount 
to be paid by the Ist of March, 1802. Witness our hands and seals. 

"R. H. Râper. [Seal.] 

"Thomas C. Jones. [Seal.] 
"Florence B. Jones. [Seal.] 
"W. S. Cartwright. [Seal.) 
"John F. Eugle. [Seal.j 

"Witness: W. T. Davis." 

There were some crédits on thls note, and the balance clalmed to be due 
was $2,325. Accompanylng thç proof of thls debt was a deed In trust, 
executed by R. H. Râper,, Thomas O. Jones, W. S. Cartwright, and John F. 
Engle severally, under seal, on the Ist of January, 1902, to secure the payment 
to John L. Hinton of the sum of $2,500, evidenced by a bond of even date 
with the said deed. The property conveyed in the said deed was described 
as follows: "AU the goods in store where they are doing business, in E. City, 
N. C." Indorsed on the deed was the certificate of the register of deeds of 
Pasquotank eounty that the same was flled for registration on the 27th day 
of March, 1902, at 6 o'clock p. m., and registered in the office of the register 
of deeds of Pasquotank eounty, N. C, the 28th of March, 1902, at 8 o'clock 
a. m., in Book 24, page 374. The debt evidenced by this note and mortgage 
was in the hands of Mrs. G. M. Davis, and clalmed by her as her property, 
by reason of an assignment from John L. Hinton to her husband, W. T. Davis, 
and from W. T. Davis to her. 

There seems to hâve been objection, though It does not appear în the record, 
to admitting thls claim to proof as a debt against tlie estate of the bankrupts, 
on the ground that It was not a partnershlp debt. The référée, however, pro- 
ceeded to take testimony with référence to the matter, and, upon the conclu- 
sion thereof, flled an opinion, in which he adjUdged that the bond signed in- 
dividually under the separate signatures and seals of R. H. Râper, T. C. 
Jones, W. S. Cartwright, Florence E. Jones, and J. F. Engle, the contract 
being clearly eipréssed and no évidence of fraud In its exécution, with no 
évidence on its face that Jones, Râper & Co. was a party to its exécution, it 
cannot be proved against the pàrtnership assets of Jones, Râper & Co. until 
the partnershlp debts bave been paid in full; and, further, that the deed in 
trust given for its securlty was void, first, for want of proper description and 
gênerai vagueness, second, for fallure of registration, third, on the ground of 
légal fraud in its exécution. The holder of the daim petitloned the district 
Judge to review the décision of the référée, and, upon the hearing, the judge 
aflirmed the référée In his flndings of fact and conclusions of law; and there- 
upon the case was brought, by appeal of claimant, to this court. The note 
was introduced, also the mortgages. 

The évidence taken before the référée, as set forth In the record, was sub- 
stantially as follows: 

W. T, Davis testifled that he wltnessed the note for $2,500; that the signa- 
tures to It were those of R. H. Râper, Thomas C. Jones, W. S. Cartwright, 
and John F. Engle; that he saw ail of them sign It except Florence E. Jones, 
and that her husband, T. C. Jones, signed her name; that the note is now the 
property of Mrs. G. M. Davis, the wife of the witness; that It was assigned 
to witness by John L. Hinton without recourse; that he gave hls own note 
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to Hlnton, for $3,000, for this note; that he asslgned it to hls wife In consid- 
ération of $500; that he knew the goods described in the mortgage, and that 
they were the goods in the store of Jones, Kaper & Oo., on the corner of Main 
and Water streets, in Elizabeth City; that he was not solvent when he gave 
Hinton the $3,000 note; that he negotiated the loan from Hinton to Jones, 
Eaper & Co., and the latter agreed to pay him $200 for the service, but no 
part of this sum had been pald; that the mortgage was delivered to him on 
the Ist of January, 1902, and that he did not hâve It recorded, because Mr. 
Hinton had never told him to; that Mr. Hinton gave him the mortgage to 
keep; that there was no agreement between witness and Jones, Haper & Oo., 
or any one of the firm, that the mortgage should not be recorded; that the 
mortgage was not flled for reglstratlon until the 27th day of March, 1902; 
that Jones, Eaper & Oo. remained in possession of the goods, and continued 
business, after the exécution of the note and mortgage, until the fliing of the 
pétition In bankruptcy; that very few goods were sold from the stock withln 
the tlme, and that the stock on hand at the time of the adjudication was the 
same as when the note and mortgage were execnted; that neither one of the 
partners in the flrm was solvent on the Ist of January, 1902, and Mr. Hinton 
knew it — their property consisted only of their stock of goods In the store; 
that they were being pressed for money at the time, and he negotiated this 
loan from Mr. Hinton at their request. In order to get money to make payment 
upon their debts. 

R. H. Eaper was the next witness. He testifled that he signed the note and 
mortgage introduced; tliat they were executed at the time they purported to 
be; that T. 0. Jones, E. H. Eaper, W. S. Cartwright, and J. F. Engle eom- 
posed the firm of Jones, Eaper & Co.; that the money borrowed from Hinton, 
for which the note was given, was borrowed for the use of Jones, Eaper & 
Co., and was used for the beneflt of the company In paying its debts. Witness 
identified this check which was Introduced: 

"No. . Elizabeth City, N. C, Jan. Ist. 1902. 

"First National Bank of Elizabeth City pay to the order of Jones, Eaper & 
Co. ($2,500.00) two thousand and five hundred dollars. 

"[Signed] John L. Hinton." 

And stated that that was the check which Hinton gave when the note and 
mortgage were executed; that the check was indorsed by Jones, Eaper & 
Ce, deposited in the bank to their crédit, and checked ont by the firm In 
making payments to creditors; that Jones, Eaper & Co. received the full 
amount of the check credited on account of the firm; that at the time the 
firm was doing business in a store on the corner of Main and Water streets, 
in Elizabeth Olty; that they had no other store in Elizabeth City, and that 
the mortgage was upon the stock of goods belonging to the firm in that store; 
that the value of the stock at the time the mortgage was given was thirteen 
or fourteen thousand dollars, and at the time the pétition in bankruptcy was 
filed ten or eleven thousand dollars; that after the exécution of the note and 
mortgage, and before the pétition In bankruptcy, very few goods were bought 
by the firm, probably about two or three hundred dollars' worth; that the 
stock of goods consisted of shoes, clothing, hats, caps, and gents' furnishing 
goods; that there had been no additions to tlie stock after the note and mort- 
gage were given; and that the goods in stock at the tlme of the adjudication 
were the same as at the time of the exécution of the note and mortgage. 

It was admitted that the mortgage, which was signed under seal by R. H. 
Eaper, T. C. Jones, W. S. Cartwright, and J. F. Engle, was filed for registra- 
tion on the 27th day of March, 1902, at 6 o'clock p. m., and was registered in 
the office of the register of deeds for Pasquotank county, N. C, on the 28th 
day of March, 1902, at 8 o'clock a. m. 

Jones, Râper & Co. set forth in the schedule filed with their pétition In 
bankruptcy unsecured debts of the flrm due to various persons, aggregatlng 
nearly $9,000. 

E. F. Aydlett, for appellant. 
P. H. Williams, for appellees. 
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Before GOFF, Circuit Judge, and BRAWLEY and BOYD, Dis- 
trict Judges. 

BOYD, District Judge (after stating the facts). There are two 
questions presented in this case, the first being whether the claim of 
the petitioner, Mrs. G. M. Davis, is a partnership debt of the firm of 
Jones, Râper & Co., and provable as such against their estate in bank- 
ruptcy; and the second, whether the mortgage given to secure the 
said debt is valid and cônstitutes a lien upon the stock of goods of the 
bankrupt firmi on hand at the time of the pétition and adjudication. It 
is true that the obligation on its face imports individual liability on the 
part of the several persons who signed it, but is this conclusive as 
to the character of the debt, or is it susceptible of explanation by 
proof showing that the debt is in fact one for which the firm is liable ? 
The doctrine of the common law that the sacredness of a seal cannot 
be invaded, and the considération of a sealed instrument explained by 
paroi testimony, has, in a gTeat measure, passed beyond the realm of 
légal discussion in this country, and instead there has been accepted 
a doctrine more in harmony with the principles of justice and equity. 

Pomeroy, in his work on Equity Jurisprudence, vol. i, § 70, treating 
of the efïect of a seal upon an instrument, says : 

"Generalizlng this partlcular rule, equity never gave tlie conséquence to a 
seal wMcli the common law gave; it always loolied beyond this mère form 
into the real intentions of the parties, and rejected the dogma that a seal can 
only be discharged by an act of equal degree. Thèse équitable doctrines hâve 
been transferred into the law of ttie United States." 

The same author, treating on the subject, in section 384 of volume 
I, says: 

"Other doctrines of equity, by which the strict terms of contract and the 
somewhat arbitrary rules of law relating thereto are disregarded in order to 
promote the ends of justice, may also be left, at least partly, to this princlple 
of looking Into the real intent rather than the form." 

In Perry v. Hill, 68 N. C. 417, it is held : 

"The gênerai rule that a wrltten contract cannot be varled by paroi Is not 
denled, but it is not sought hère to add to, alter, or contradict the writing in 
any partlcular, but only to show what was the considération for the loan of 
the money for forty days without interest, of which loan the writing is évi- 
dence. The rule has never been held to exclude proof of the considération 
of a written promise to pay money, at least when none is redted." CSting 
Eobbins v. Love, 10 N. O. 82, and Nichols v. Bell, 46 N. C. 82. 

In Lane v. Wingate, 25 N. C. 326, it is held that a person is not 
estopped by a bill of sale under seal, from himself to another, for prop- 
erty, in which he acknowledges to hâve received the price, from show- 
ing that the price of the property was a considération of the agreement 
declared on; and in Robbins & Savage v. Love, 10 N. C. 82, which 
was a case in which A., being indebted to B. in the sum of $1,000 for 
goods sold, conveyed to B. by deed a house and lot to satisfy the detr, 
and the considération expressed in the deed was the $1,000. B. sued 
A. for the debt, and the latter proposed to prove, by the subscribing 
witness to the deed, that it was made to and accepted by the plaintiff 
in payment of the goods. The court below refused to hear the testi- 
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niony, because it would contradict the written agreement and the deed. 
In passing upon this question, Hall, J., says : 

"I think the défendant Is at liberty to prove the contraet, that it was agreed 
that the conveyance of the house and lot should be a discharge of the debt 
due for goods sold, notwithstandlng the only considération set forth In the 
deed was the one thousand dollars. It Is no contradiction of the deed, but 
it is proving a distinct fact" 

Thèse principles hâve not been confined to individual transactions, 
but hâve also been applied to partnerships. In the case of In re War- 
ren, Fed. Cas. No. 17,191, 2 Ware, 322, it is held that, where ail the' 
niembers of a firm hâve incurred a written obligation by signing their 
respective individual names instead of the firm name, it is merely a 
presumption that the obligation is individual rather than firm, but the 
presumption may be rebutted if in fact it is a firm obligation. The 
Suprême Court of Tennessee, in Puckett v. Stokes, 61 Tenn. 442, lays 
it down that, "where only one member of a firm signs his individual 
name to a note, the firm will be bound thereby, as one of the partners 
made the contraet, and the crédit was given to them as such." The 
doctrine is upheld in Hubbell v. Woolf, 15 Ind. 204, Buckner v. Lee, 
8 Ga. 285, Farmers' Bank v. Bayliss, 41 Mo. 275, and in many other 
cases which might be cited, ail to the efïect that a note signed by the 
members of a firm in their individual names can be recovered against 
the partnership, when it is shown affirmatively that it was a partner- 
ship transaction and the partnership received the benefit of it. 

In the case under considération the bond for $2,500 was signed by 
the four members of the firm of Jones, Râper & Co., each with his in- 
dividual name and seal. The bond was given to J. L. Hinton, and 
bears date the ist of January, 1902. Hinton's check for the amounl of 
$2,500, of even date with the bond, drawn upon a bank in Elizabeth 
City, N. C, in favor of Jones, Râper & Co., indorsed by Jones, Râper 
& Co., is among the exhibits in the case. 

There were two witnesses, and only two, examined. Thèse were 
W. T. Davis and R. H. Râper. Davis testified that he negotiated the 
loan from Hinton to Jones, Râper & Co. ; that he did so at the in- 
stance of the firm, and for the firm ; and that the loan was made by 
Plinton to the firm, and that the $2,500 bond was given therefor. 
Râper testified that, acting for the firm, which was in need of money 
to meet its business obligations, he secured the loan of $2,500, through 
Davis, from Hinton; that the check of Hinton was delivered to him, 
payable to Jones, Râper & Co. ; that he indorsed the name of the firm 
on the back of it and deposited it in the bank, where the full amount 
was entered to the crédit of the firm, and it was drawn out by the firm 
in the due course of its business, and used in making payments upon 
the firm's debts. In addition to this, it is shown that, on the day that 
the bond for $2,500 was given, the four members of the firm executed 
a mortgage to Hinton, wherein was conveyed the stock of goods of the 
firm as security for the payment. There was no testimony whatever 
to contradict thèse facts, and the référée finds, as an additional fact, 
that there was no fraud in the exécution of the bond. The référée, 
however, in his report, which was confirmed by the court in bank- 
ruptcy, holds as a matter of law that, because the bond is signed by 
120 F.— S9 
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the: tneiiib'ets of :the firm individually, under their separate signatures 
and seals, it is an individual debt, and cannot be proven, as against the 
partn,ersliip assets of Jones, Râper & Co., until ail the partnership 
debts hâve been paid in full. In this conclusion we think there is errer, 
and that, although the paper bears the signatures and sèals of the indi- 
viduals composing the firm, yet, from the uncontradicted évidence, it 
appears affirmatively and fully that the debt was contra cted by the firm, 
for its benefit, and that the whole proceeds of the note were used in 
the due course of thç partnership business. The undisputed évidence 
in the case establishes the fact beyond controversy that the bond to 
Hinton was; for a firm debt, and we so hold, and that, as such debt, 
it is provable against the estate of the partnership in bankruptcy. 

, In considering the yahdity of the mortgage executed by the mem- 
bers of the firm of Jones, Râper & Co. at the same date as the bond, 
several questions arise. As shown by the statement of facts, the 
référée reported to the court as a conclusion of law that the mortgage, 
as against the partnership of Jones, Râper & Co., was void, first, for 
the want of proper description and gênerai vagueness, second, for fail- 
ure of registration, and third, for légal fraud, inasmuch as the failure 
to record was coupled with the fact that the parties executing the 
mortgage were allowed to remain in possession of the stock of goods, 
and conduct the sale and disposition of the same, and this conclusion 
of the référée was confirmed by the District Court. 

It is évident that the instrument set forth in the record is not the 
wôrk of an experienced draughtsman. The parties used a blank in- 
tendèd for the conveyance of real estate as security for debt in making 
the mortgage, but this does not invalidate it. It is set out in the face 
of the paper that the indenture is made on the ist of January, 1902, 
between R. H. Râper, Thomas C. Jones, W. S. Cartwright, and J. F. 
Engle, of Elizabeth City, Pasquotank county, state of North CaroHna, 
of the first part, and John L. Hinton. It is recited, in substance, that 
the parties of the first part are indebted to John L,. Hinton in the sum 
of $2,500, evidenced by their bond of even date, and bearing interest 
from date at 6 per cent, per annum, and due and payable on the ist 
of March, 1902. It also states, in substance, that the said parties are 
anxious to secure the payment of the bond at maturity, and, for this 
considération, and for the sum of $10, they sell and convey "ail the 
goods in store where they are doing business, in E. City, N. C." In 
the power of sale, which follows in the blank form, the word land is 
left, instead of inserting the goods described before, but there is a pro- 
vision, if default be made in the payment of said bond, that a sale may 
be had, and, out of the moneys arising from the sale, the bond and 
interest thereon are to be paid. , In gênerai, no particular words are 
required to constitute a mortgage of personal property; ail that is 
requisite in a formai mortgage is that there should be a sale of property 
by the mortgagor to the mortgagee as security for the payment of the 
debt. The most informai instruments will be regarded in law as mort- 
gages, if they show that a sale was made as security, and in equity any 
sale of chattels as security for a debt is regarded as a mortgage, al- 
though the fact that such was the purpose of the sale be not expressed 
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by the instrument of sale, if it be proved by évidence aliunde. Jones 
on Chattel Mortgages, c. 2, § 34. 

As to the effect it may hâve upon the case by reason of the fact that 
the parties signed the instrument in their individual names, there is an 
estabhshed principle that any partner may exécute a vaUd mortgage of 
partnership goods as security for a partnership debt by signiag the 
firm name or the individual names of the members of the firm, and it 
is immaterial whether he sign the name of each copartner separately 
or sign the firm name, and the addition of a seal to the individual 
names does not invalidate the mortgage, because a seal is unnecessary. 
Jones on Chattel Mortgages, § 46. The learned author, in the further 
discussion of this principle, lays it down that, although one partner 
signs the names of the several individuals composing the firm, the 
acquiescence of the other partners in such a transaction would place 
the vaHdity of it beyond question, and it does not matter whether the 
acquiescence be given at the time of the transaction or subsequently. 
In our case, the names of the several partners were signed each for 
himself at the time of the exécution of the mortgage, and in the mort- 
gage is conveyed ail of the goods in store where they are doing busi- 
ness. This would hâve been sufBcient to bind the partnership, al- 
though one partner had done the act; certainly it is sufhcient where 
ail the partners join in the act. This doctrine is thoroughly discussed 
and upheld in a very learned opinion delivered by Chief Justice Gray, 
of the Massachusetts Suprême Court, in the case of Locke v. Lewis, 
reported in 26 Am. Rep. 631. 

The remaining question as to the validity of the mortgage upon its 
face is as to the sufîiciency of the description given of the property 
conveyed. "Ail the goods in store where they are doing business in 
E. City, N. C," is the description given of the property conveyed by 
the instrument. R. H. Râper, Thomas C. Jones, W. S. Cartwright, 
and J. F. Engle are the persons to whom the pronoun "they" refers, 
because they are named as mortgagors in the conveyance. They 
were associated together in business at only one place, and, accord- 
ing to the testimony, they were in a building in EHzabeth City, N. 
C, where they conducted the business of merchants. The stock of 
goods was in this building at the time of the exécution of the mort- 
gage, and was worth about $14,000. At the time of the bankruptcy 
the stock had been reduced by sales, and was worth ten or eleven 
thousand dollars, only about $300 worth of goods having been added 
to it. It has been held that a mortgage on "ail the property now 
in shop occupied by me," in a town named, is not void for uncer- 
tainty, but the property may be ascertained by testimony respecting 
the goods contained in the shop at the time of the delivery of the 
deed. A mortgage on "ail of the tools, stock, and chattels" belong- 
ing to the mortgagor, in and about the wheelwright shop occupied 
by him, is not void for uncertainty. So a mortgage on ail the dry 
goods, boots and shoes, millinery goods and gents' furnishing goods, 
and stock in trade, now in the store occupied by the mortgagor, is 
neither fraudulent on its face nor invalid by reason of the generality 
and indefîniteness of the description. Jones on Chattel Mortgages, 
§ 65. And, whilst it is true that paroi évidence is not admissible to 
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show that property not specifically included in a mortgage was in- 
tended to be embraced, yet such évidence is admissible to identify 
the particular property which the description covers. 

In Rountree v. Britt & Vinson, 94 N. C. 104, a mortgage which 
conveyed, without additional terms, "my entire crop of every de- 
scription," was held to be void for uncertainty, but the court says 
in that case that this difficulty riiight possibly hâve been cured by 
paroi évidence offered to apply the description to the subject-matter 
to be conveyed. And in State v. Logan, 100 N. C. 454, 6 S. E. 
398, the Suprême Court of the state, in treating of the subject of 
sufficiency of description in mortgages, says : "The description is suf- 
ficient when it, in terms or by reasonable implication arising from 
the facts stated in respect to its circumstances, relations, and con- 
nections, désignâtes the property so that it can be certainly seen 
or ascertained. Moreover, such just interprétation must be given 
to the description as wiU efifectuate the intentions of the parties, if 
this can be donc consistently with the rules of law." In State v. Gar- 
ris, 98 N. C. 733, 4 S. E. 633, the admissibility of paroi évidence 
to identify property conveyed in a chattel mortgage is also upheld. 

In this case we hâve the aid ôf the testimony of Râper, a member 
of the firm, which is undisputed, that his firm was doing business 
at only one place, and that was in the storehouse occupied by them 
in Elizabeth City, N. C, and that the stock of goods referred to 
in the mortgage was the stock of goods in that store. We are 
therefore of the opinion that the description is sufïicient to cover 
and to convey this particular stock of goods, and that the mortgage 
is not void for vagueness or uncertainty. The gênerai proposition 
of the référée that the mortgage is void for fraud, because the mort- 
gagors were allowed to remain in possession of the goods, is unten- 
able; and Cheatham v. Hawkins, 76 N. C. 335, the case which he 
cites in support of his position, does not sustain it. In that case the 
Suprême Court of North Carolina held that "a mortgage on a stock 
of merchandise, containing the provision that the mortgagor is to 
remain in possession and continue to sell the goods, approaches the 
verge of being on its face fraudulent, but it is not so"; and it is 
further held in that case that "the presumption of fraud which arises 
upon such mortgage can be rebutted by the party claiming under 
the mortgage." There is no provision in the mortgage under con- 
sidération that the mortgagors were to remain in possession of the 
goods and continue to sell, consequently there is no presumption of 
fraud arising by reason of the contents of the mortgage itself. It is 
true that the mortgagors remained in possession of the stock of 
goods for a short while, and continued to conduct their business 
as merchants, but both Râper and Davis, the only witnesses examined 
in the case, testifîed that the whole transaction was in good faith, and 
there is no suggestion that any part of the goods or any of the 
proceeds were diverted or disposed of in any other than the legitimate 
conduct of the partnership affairs. Thèse facts, which must be ac- 
cepted as true because they are uncontradicted, are sufïicient, in our 
opinion, to rebut the presumption of fraud, even if such had arisen. 
The finding by the référée as a fact that the mortgage was withheld 
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from registration by request of Râper, a member of the firm, or was 
withheld from registration by agreement between the firm and Hinton 
or Davis, is not supported by the évidence. On the other hand, both 
Davis and Râper testilled positively that no such request was made, 
nor was any such agreement entered into. This finding of fact 
can therefore furnish no basis for a légal conclusion, for upon the 
undisputed testimony the fact does not exist. 

The only remaining question is as to whether or not the mortgage 
is a lien upon the stock of goods now in the hands of the bankruptcy 
court for the amount due upon the bond secured. "A mortgage 
in North Carolina is good against creditors from the time of its 
delivery to the register; in contemplation of law, it is then duly 
registered." Parker v. Scott, 64 N. C. 118. "The filing of a deed 
for registration is in itself conclusive notice." Davis v. Whittaker, 
114 N. C. 27g, 19 S. E. 699, 41 Am. St. Rep. 793. When the mort- 
gage in question was filed for registration in the office of the register 
of deeds for Pasquotank county, N. C, on the 27th of March, 1902, 
by the laws of North Carolina it was then registered so as to be 
effective against other creditors. 

The last contention in opposition to the claim of Mrs. Davis is 
that the mortgage is void, since it was made within four months 
of the adjudication in bankruptcy by the parties, who were at that 
time insolvent, giving a préférence to a creditor of the firm. The 
provision of the bankruptcy law is that a person who, while insolvent, 
transfers any portion of his property to any one or more of his cred- 
itors with intent to prefer such creditors over his other creditors, 
commits an act of bankruptcy, and such préférence is void. The pur- 
pose of this provision of the law was to prevent an insolvent person, 
or a person in contemplation of bankruptcy, from conveying his 
property so as to prefer one of his existing creditors over another, 
and thereby avoid an equal distribution of his estate among those to 
whom he is indebted ; but this does not apply to a case where a 
person, although in debt beyond his ability to pay, conveys property 
in good faith as security for a présent loan to be used in the due 
course of his business. 

The national législature, in view of the fact that transactions would 
arise where those engaged in business, and being in debt probably 
beyond their ability to pay at the time, would hâve occasion to pledge. 
property to raise means, in enacting the bankrupt law, provided for 
just such emergencies in the following provision: 

Sec. 67d. "Liens given or accepted in good faith, and not in contemplation 
of or in fraiid upon tliis act. and for a présent considération, wliich liave been 
reeorded according to law, if record tliereof was necessary in order to impart 
notice, sliall not be affected by this act." [U. S. Comp. St. 1901, p. 3449.] 

This would seem to settle the point in question. The previous bank- 
rupt act contained, substantially, a provision similar to that in the 
présent law relative to the transfer of property in order to prefer a 
creditor, but did not make any exception for transactions based upon 
présent considération ; and yet under that act it was held that, where 
the debtor in good faith makes a transfer for value given at the time, 
or in pursuance of an agreement made when the considération passed, 
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such conveyance will not be an act of bankruptcy. Blumenstein's 
Law and Practice in Bankruptcy, 96, and authorities there cited. 

The évidence in this case shows that the loan from Hinton to 
Jones, Râper & Co. was in good faith; that the money was used in 
the business of the firm in making payments upon its debts. The 
mortgage was given to secure the loan at the time it was made. 
The transaction is therefore not violative of the provisions of the 
bankrupt act, nor is the lien secured by the mortgage void as against 
the other creditors of the copartnership. For the reasons stated, we 
are of the opinion, therefore, that the claim held by Mrs. Davis is 
a partnership debt of Jones, Râper & Co., and provable against the 
estate ; that the mortgage sufficiently conveys the stock of goods be- 
longing to said firm as security for the payment of said debt; and 
that the debt and mortgage constitute a lien upon the stock of goods 
in the hands of the trustée, to be discharged in priority to the un- 
secured creditors. 

The case is therefore remanded to the Court of Bankruptcy for 
the Eastern District of North Carolina, with directions that a decree 
in accordance with this opinion be entered, and the judgment of the 
District Court, sitting in bankruptcy, is reversed. 



KANSAS CITY, FT. S. & M. R. CO. v. KING, Comptroller. 

(Circuit Court of Appeals, Slxth Circuit. June 19, 1902.) 

No. 1,113. 

1. Taxation— Suit for Injunction— Equity Jurisbiction. 

Where an assessment of railroad property by a state Is valld on Its 
face, and the tax levied on sucli assessment becomes a lien apparently 
valld, which casts a cloud upop the tltle to the property, a fédéral court 
of equity bas Jurisdlctlon of a suit to Inqulre into the valldity of the 
proceedings, and remove the cloud, by enjolnlng the collection of the 
tax, If the assessment shall be shown to be illégal. 

a. same. 

Where the method of assesslng the property of a railroad company 
adopted by a state board Is wlthln the powers conferred on it by stat- 
ute, and does not resuit In an excessive valuation as compared with 
the property of .other railroads, a court of equity is not authorized to 
enjoin the levy and collection of taxes thereon because, owing to the 
peculiar nature of the property of such company withln the state, the 
method so adopted was diiferent from that applied to other roads. 

Appeal from the Circuit Court of the United States for the Middle 
District of Tennessee. 

The complaint in this case is against illégal and dlscrlmlnating taxation 
of the property of the Kansas Oity, Ft. Scott & Memphls Railroad Company, 
at Memphis, Tenn., the collection of which is sought to be enjoined. By 
the law of Tennessee (chapter 5, Acts 1897) a spécial method of taxing 
railroad property In that state Is provlded. Three commissloners are consti- 
tuted ex otRcio the state tax assessors of railroads. Thèse commissloners 
are to meet on the flrst Monday In May, and organlze by selecting one of 
their number as président and choosing a secretary. It Is made the duty 
of the owners of any railroad, telegraph, or téléphone company in the state 
to file with the State Comptroller on or before May 1, 1897, and blennially 
thereafter, certain schedules. That requlred of common carriers owning 
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rallroad property Is to set forth a statement of ail of Its property, real, 
Personal, and mixed, owned or leased by the company, settlng forth therein 
the length in miles of Its entire roadbed, switches, and side tracks, sliowing 
the number of miles lying In the state, m each county of the state, and each 
incorporated town therein, and tlie value of the whole, the amount of the 
capital stock, bonded debt, the gross annual receipts of the preceding fiscal 
year, the number of cars, their classes and value, the number of engines 
and their value, the location, description, and value of ail dépôt buildings, 
warehouses, and other real estate, where located, and ail real, Personal, and 
mlxed property belonging to the company, not before enumerated, together 
■with its value. This schedule is required to be verified upon oath, and 
duly aied with .the ComptroUer. This oflicer is to turn the same over to 
the state tax assessors "and they shall immediately proceed to ascertain the 
value of said property for taxation." Sections 5, 6, 7, 8, and 10 of the act 
are as foUows: 

"Sec. 5. Be it further enacted, that said state tax assessors, in arriving 
at the valuation of said property, shall hâve in view, and look to, the capital 
stock, the corporate property, franchises of each company, and the gross 
receipts; and the market value of the shares of stock and bonded debt; 
and to ascertain thèse facts they are hereby invested with the power to 
summon before them any person or persons and call for any books, admin- 
ister oaths, and examine any such person or books touching any matters 
deemed necessary to enable them to arrive at the correct vaine of sucb 
property; and they may issue summons to any county in the state to be 
executed by the sheriff of such county. Any person so called on to testify 
shall be guilty of perjury, if he shall testify falsely; and any person fall- 
ing to attend when summoned, shall be guilty of a misdemeanor punishable 
by fine of $100 and thirty days in jail. 

"Sec. 6. Be it further enacted, that the road of any railroad property shall 
include ail said tracks, switches, bridges, trestles, ties, rails and super- 
structure of every kind; that the Une of any telegraph or téléphone com- 
pany shall include ail v?ires, pôles, instruments and rights of way. 

"Sec. 7. Be it further enacted, that the roadbed, rolling stock, franchises, 
choses in action and personal property of a railroad company having no 
actual situs, shall be known as distributable property; and shall be valued 
sépara tely from the other property; and after ascertaining the total value 
of such distributable property v^herever situated, and after having dedueted 
from this value $1,000, said assessors shall divide the remainder by the 
number of miles of the entire length of the road, and the resuit shall be 
the value per mile of such distributable property for the purpose of taxa- 
tion; and the value per mile of such distributable property shall be multi- 
plied by the number of miles in this state, and the product thereof shall 
be the sum to be assessed agalnst such property for state purposes; and 
the value per mile so ascertained shall be multiplied by the number of 
miles In each county or incorporated city, and the product shall be the 
amount to be assessed upon such property by said counties and incorporated 
towns, respectively. 

"Sec. 8. Be it further enacted, that the dépôt buildings and other property, 
real, personal and mlxed, having an actual situs, shall be knovrn as the 
localized property of such railroad, and shall be valued separately aceord- 
ingly as the same may be located In any of the counties or incorporated 
towns In this state." 

"Sec. 10. Be it further enacted, that sald assessors shall In addition to the 
schedules hereinbefore required, take such additional proof and require 
such additional information of the value of any property to be assessed by 
them as may be deemed proper, but such additional évidence shall be re- 
duced to writing and an opportunity atforded, if desired, to the owner of 
any property, to submit additional évidence or counter évidence to that 
required by sald assessors, and the records of the assessors shall at ail times 
be open to inspection to the owner or owners of any property assessable 
under the provisions of this act." 

The owner of the property is authorized to appear and file exceptions to 
the assessment. After the state tax assessors hâve made their assessment 
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the same goes for final action to a board of equallzatlon composed of the 
Governor, Treasurer, and Secretary of State. Thls board examines the as- 
sessment, and Is authorized to increase or dlminish the valnation placed 
•upon the property, to requlre of the assessors addltional évidence If deaired. 
And the assessment Is not deemed complète until corrected and approved 
by the board of equallzatlon. Its valuatlon Is conclnslve and final. The 
tax is dlstributed by the Comptroller to the state. countles, and towns ac- 
cordlng to thelr respective Interests, and becomes a lien upon the property 
froHi the lOth day of January of the year for whlch they are assessed. 
Other provisions are Inserted, looking to the prompt collection of the tax so 
assessed. 

ïhe complalnant company is not Incorporated In Tennessee. It bas its 
main Une from a point on the west branch of the Mississippi river, and runs 
thence westwardly. It is a Consolidated corporation under the laws of Kan- 
sas, Missouri, and Arkansas. At a point in Arkansas opposite Memphis 
on the Mississippi river It connects wlth the Une owned and operated by 
the Kansas City, Memphis Railway & Bridge Company, by means of which 
trains of the appellant company are transported across the Mississippi river 
and into the clty of Memphis, where it owns the property whlch bas been 
assessed for taxation In Tennessee. 

The appellant claims to operate in Tennessee under Act 1871, c. 55 (Shan- 
non's Code, § 1488). Thls act, under certain conditions, grants to rallroads 
of other States vrhich intersect the Une of the state of Tennessee at a point 
within flve miles of any railroad In the state the rlght of way from sueh 
point of Intersection to any point on the Une of the road in the state, pro- 
vided that such point of connection betvreen the roads shall not be more 
than five miles distant from the state Une. The property of the railroad 
company in Memphis consists princlpally of its terminais In that clty, con- 
sisting of a large number of tracks and other facllities for storing cars, 
making up trains, connection wlth business plants and other rallroads. The 
board of assessors, as to thls property, for the years 1889 and 1900, after 
conslderlng the testlmony before it, made report to the state board of equal- 
lzatlon as foUows: 

"Kansas City, Fort Scott & Memphis Railroad Company. 

"Report of the Tennessee Railroad Commission, actlng ex offlcio as state 
tax assessor of railroad, telegraph, and téléphone property, made to the 
etate board of equalizers upon the assessment of the property of the Kan- 
sas City, Fort Scott & Memphis Railroad Company for the years 1899 and 
190a 

"History of Carrier. 

"Length of Line and Terminal. 

"Thls corporation was formed Aprll 24, 1880, by the consolidation. In ac- 
cordance wlth the laws of Kansas, Missouri, and Arkansas, of the foUow- 
Ing Unes of railroad, to wlt: Fort Scott & Sprlngfleld Railroad Company. 
Kansas City, Sprlngfleld & Memphis Railroad Company. The first of said 
Unes (Fort Scott & Sprlngfleld Railroad) had been previously formed by 
consolidation wlth the foUowing Unes, sald consolidation belng under the 
laws of Kansas, vlz.: Kansas City, Fort Scott & Gulf Railroad Company, 
Rich Hill Railroad Company, Fort Scott, Southeastern & Memphis Railroad 
Company, Short Creek & Joplin Railroad Company, Kansas & Missouri 
Railroad Company, Memphis, Kansas & Colorado Railroad Company. The 
Kansas Clty, Sprlngfleld & Memphis Railroad Company had been previously 
formed by the consolidation of the followlng Unes imder the laws of Mis- 
souri and Arkansas, vlz.: Sprlngfleld & Memphis Railroad Company. Thls 
road runs from Kansas City, Missouri, to Memphis, Tennessee, with a num- 
ber of branch Unes In Kansas, Missouri, and Arkansas. Interrogatories 
were propounded by the commission to this company, whlch bave been an- 
swered under oath, but answered in such a way as to throw very little light 
on the main questions sought by the commission In order to make thelr 
assessment In said interrogatories the length of the line is given as 675.19 
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mfles. length of slde tracks 226.75 miles; total, 901.94 miles. In their sched- 
nle the company set out mileage In Tennessee as follows: 

Main traek In Tennessee 0-40 niUes 

Slde track 18-51 miles 

Total 18.91 miles 

"In the annual statement by the company to Its stockholders for the fiscal 
year 1898, page 7, the total mileage for this System is set out as follows: 
Total mileage 959.50 miles 

And tlie mileage in Tennessee is placed at 21.16 miles 

"The railroads that compose the System were ail constructed under char- 
ters obtained frôm the States of Kansas, Missouri, and Arkansas, under cor- 
porate existence extending to the llne between Tennessee and Arkansas. 
They hâve no charters from the state of Tennessee. In fact, thelr property 
in Tennessee conslsts alone of terminal facilities in the clty of Memphis, the 
value of which is diflieult to ascertain under the sehedule and déposition 
filed by the company. 

"In order to arrive at the valuations set out in this brief of assessment, 
the commission has had largely to dépend on facts obtained from said an- 
nual statement. which are presnmed to be correct, together with such facts 
as can be gathered from the said déposition taken by the commission on 
interrogatories. (Dépositions of E. S. Washburn, flled July 6, 1899.) 

"Stock. 
"In déposition of Mr. Washburn he places the stock as follows: 

Common stock 59,898,000 

Preferred stock 2,750,000 

"In quotatlon Supplément Financial Olironicle, for January, 1899, the 
common stock (p. 25) Is quoted at 10e. and the preferred stock at 50c. 

Actual value of stock $1,473,980 

Actual value of stock per mile (959.50 miles) 1,587 

"Bonds. 

"This property is covered by the follovying bonds: 

Kansas City, Fort Scott & Gulf R. R $ 2,197,000 

Fort Scott, Southeastern & Memphis R. R 571,000 

Short Creek & Joplin R. R 94,000 

Kansas & Missouri R. R 390,000 

Memphis, Kansas & Colorado R. R 492,000 

Kansas City, Fort Scott & Memphis R. R 13,617,000 



Total bonded debt (see p. 36, annual statement 1898) $17,361,000 

"For the purpose of this calçulation vce hâve considered ail thèse bonds 
at par value. They range from '95c. to $1.15 (see quotatlon Supplément Oom 
merclal & Financial Chronicle, January, 1899, p. 22), which would make 
them aggregate about par, or a llttle over. 

"Average value bonds held per mile (959.50) miles, $18,093.00. 

"Earnlngs — Gross and Net. 

The net earnlngs as per déposition of Mr. Washburn were..$ 1,119,427 16 
According to the annual statement for 1898 (see pages 8 

and 33) the gross earnlngs were 4,595,084 85 

Operating expenses including taxes were 3,199,337 56 

Net earnings 1,405,747 29 

Or per mile net earnings (9.59.50) 1,464 00 

Making the entire road (959.50) miles worth as a 10 per 

cent. Investment the sum of 14,057,472 90 

Or per mile of road 14,640 00 

The cost of the property (p. 28, annual statement 1898) .... 25,519,775 80 
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"It, however, wonld not be équitable to average, on mlleage basis, ^ther 
the cost, stock, bond, or net earnings of the road, for the reason that thls 
would place ail Unes— main Une, branches, and side track — on the same 
valuation, whereas one Is worth more than the other, has greater earning 
capaclty, etc. The side tracks In Memphis are worth more than the slde 
tracks in the country alpng the varions sldes of the road. Thèse varions 
calculations are slmply made so as to approximately arrive at some valuation 
on which to make assessment of the property; the rallroad company having 
failed to give sufflcient data on whlch the commission could arrive at a 
satisfactory conclusion. 

"Remarks. 

"We hâve adopted the mileage at 959.50, because the rallroad company 
has adopted it as to mlleage. Then, agaln, it would not be proper to adopt 
the. main Une mlleage for Tennessee on an average valuation, for the reason 
that there Is practically no main mlleage in Tennessee, and it would be 
ridiculous tb slmply assess .40 of a mile of road on a 'main Une' basis. 

"The property belonglng to this corporation in Tennessee consists of ter- 
minal facilities, the corporate existence of the rallroad assessed being out- 
slde of Tennessee. 

The cost of the property Is $25,519,675 80 

The bond value of the company is 17,361,000 00 

The net earning value of the property is 14,057,472 90 

"It will be seen that the net earning value is very much less than either 
of the other bases. 
"Suppose we take the last basis — net earnings — we hâve: 

Value of the property on net earning basis $14,057,4712 90 

E>educt from thls: 

Loealized property In pthér states $418,256 , 

liOeallzed property In Tennessee. 62,904 

481.150 00 

Value distributable property on this basis 13,576,322 90 

Value per mile (959.50 miles) 14,148 00 

Value mlleage in Tennessee, distributable property, 21.16 

miles 299,37168 

"In order to show the average value per mile of this rallroad property, 
we hâve, vlz.: 

Cost of property $25,510,675 80 

Or per mile (959.50 miles) $26,591 

Stock and bond value road....... $18,834,980 OO 

Or per mile (959.50 miles) 19,629 

Net earnings value road $14,057,472 90 

Or per mile (959.50 miles) 14,650 

Average value per mile (959.50 mUes) 20,285 

DeduCt average mile value of loealized property: 

Loealized property ehtlre Une $481,150 00 

Average value (959.50 miles) 501 

Average value distributable property per mile 19,784 

"Ooncluslons. 

Value distributable and loealized property In Tennessee, being 

In Memphis, Shelby county, Tennessee $351,144 

tiess loealized property in Tennessee 62,904 

Less exemption 1,000 

Value retaining distributable property in Tennessee 296.240 

Per mile .••••••• • 14,000 

"While we hâve not and could not very well value thls property in Ten- 
nessee on a mileage basis, it consisting of terminal facilities, and being very 
valuable, if estimated on a mileage basis, it would be at $14,000 per mile. 
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"Références. 

"Schedule of rallroad company, 1899. 

"Déposition of Washburn, flled July, 1899. 

"Annual statement of Kansas City, Fort Scott & Memphîs Rallroad Com- 
pany, 1898. 

"Quotation Supplément Commercial & Financial Chronicle, Jan., 1899. 

"Assessment of the distributable property of tlie Kansas City, Fort Scott 
& Memphis Rallroad Company property for the years 1899, 1900. 

"The rallroad commission of the state of Tennessee, acting ex offlcio as 
State tax assessors of rallroad, telegraph, and téléphone properties assess- 
able for taxation In said state, after considération of the distributable prop- 
erty of the above-named rallroad, namely, its rolUng stock, franchises, road- 
bed, side tracks, switches, bridges, trestles, ties, rails, and superstructures, 
pertalnlng to sald roadbed, and ail other property of sald road other than 
localized property for the purpose of assesslng the same for taxation, state, 
eounty, and municipal, for the years 1899 and 1900, flnd the terminais of 
sald road to be Kansas City, Missouri, and Memphis, Tennessee, wlth 
959.50 miles of entlre main Une, of whleh there is 21.16 miles of terminal line 
in Tennessee, and the number of miles, as hereinafter set out in each eounty 
and municipality of said main Une, and compute the value for assessment 
for taxation of the said distributable property of the said road, and do so 
value the same for taxation, state, eounty, and municipal, for the years 
1899 and 1900, as hereinafter set out to be apportioned, state, eounty, and 
municipal, as hereinafter set out. viz.: 

Value of distributable property of entlre line of road, 959.50 

miles Ç13,434,000 

Less légal exemptions 1.000 

Assessable balance In Tennessee 296,240 

Assessable value per mile 14,000 

"Apportionment for Tennessee. 
21.16 miles at $14,000.00 per mile 296,240 

"Apportionment for Countles. 

"Shelby. 

21.16 miles at |14,000.00 per mile 286,240 

"Apportionment for Munlclpalitles. 

"Memphis. 

21.16 miles at $14,000.00 per mile 296,240 

"N. W. Baptist, Chairman. 
"J. N. McKenzle, Com. 
"T. L. Williams, Com." 

To this assessment the appellant company flled exceptions as follows: 
"0.) It bas assessed to the Kansas City, Ft. Scott & Memphis Eailroad 
Company 21.16 miles of rallroad In Tennessee, when In truth and in fact 
said company owns in the state of Tennessee only 18.18 miles of main and 
side track comblned, and a half Interest in 2.25 miles of track which has 
been assessed by this road as main Une for the Kansas Oity, Memphis & 
Birmingham RaUroad Company, at the rate of $1,600 per mile, and also a 
half Interest In .726 (or, roughly speaking, .73 of a mile) of side track situated 
upon Broadway, in the city of Memphis, ail of whlch was retumed for 
assessment as the property of Kansas City, Memphis & Birmingham Kail- 
road Company. The net result of the action of the board in this matter 
is that the 2.25 miles of main line of the Kansas City, Memphis & Birming- 
ham Rallroad Company, In whlch this company has a one-half interest, now 
stands assessed at $14,000 per mile in the name of this company and $18,- 
000 per mile in the name of the Kansas City, Memphis & Birmingham Rall- 
road Company, or $30,000 per mile. 

"(2) This board has pursued a method forbidden by statute In arriving at 
the value of the distributable property of this company, in Tennessee, in 
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this, to wlt, It found the aggregate value of the property of the company, 
wherever sltuated, and, after deductlng exemptions and localized proper^ 
in Tennessee, divided tbe remainder by the aggregate number of miles of 
main and side track, wherever situated, and multiplied the quotient by the 
aggregate number of miles of main and side track in Tennessee, wliereas 
the statute laws of the state of Tennessee require the aggregate value of 
the property, less exemptions and localized property, to be divided by the 
number of miles of road, excluding side track, and multlplylng the quotient 
by the number of miles of main Une track in Tennessee. ïhls is the con- 
struction put upon the statute by this board in assesslng ail other railroad 
property in Tennessee, and this company says that the same rule should be 
applied to the assessment of its property. 
"(3) The value put upon Its property of $14,000 per mile la excessive." 
After hearing, the board of assessors sustained the flrst exception, and 
reduced the assessment for the years Involved, 1899 and 1900, from 21.16 
miles to 18.18 miles. The second and thlrd exceptions were overruled. The 
assessment, as corrected, amountlng to $254,452 for the years 1899 and 
1900, wlth the records and papers, was duly certified to by the state board of 
equalizers, and was approved and conflrmed by that body. Thereupon this 
bill for Injunctlon was flled. Upon hearing It was dismlssed by the Circuit 
Court. 

C. H. Trimble, for appellant. 
Charles T. Cates, Jr., for appellee. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

DAY, Circuit Judge, after making the foregoing statement, deliv- 
ered the opinion of the court. 

A preliminary question is made as to the right of a court of equity 
to entertain jurisdiction of the bill for injunction in this case. The ob- 
jections raised in this proceeding to the legality of the assessment do 
not appear upon the face of the proceedings, but arise because of facts 
set forth in the bill, which show, as is alleged, unlawful discrimination 
in the assessment of the property of the complainant. This tax, by the 
law of Tennessee, becomes a lien upon the property. It créâtes an ap- 
■ parently valid incumbrance, which casts a cloud upon the title. We 
think it is settled that in such case the fédéral courts in equity may 
entertain a bill to inquire into the validity of the proceedings, and 
remove the cloud if the assessment shall turn out to be illégal. Ogden 
City V. Armstrong, i68 U. S. 224, 238, 18 Sup. Ct. 98, 42 L,. Ed. 444. 
Upon this branch of the case nothing need be added to the fuU dis- 
cussion of the subject in the opinion of Judge Taft, speaking for this 
court, in Taylbr v. Railroad Co., 31 C. C. A. 537, 88 Fed. 350. 

The complainant seeks an injunction against the collection of the 
taxes assessed upon the grounds that the method pursued by the as- 
sessors in reaching a valuation was unauthorized by law, and contrary 
to the uniform practice of the assessors in valuing other railroad prop- 
erty in Tennessee. It is claimed that this property, other than the 
localized property, should hâve been assessed by following the method 
pointed out in section 7 of the act above quoted ; that is, by dividing 
$13,434,000, the assessed value of the entire distributable property, by 
675.19, the number of miles of main line, excluding side track, and 
multiplying this by 2, the number of miles of main line in Tennessee ; 
this 2 miles being arrived at by treating the two pièces of .4 of a 
mile and 1.6 miles, used for making connections with other railroads 
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and reaching its dépôts, as the length of main Une in Tennessee, the 
remainder of the 18.18 miles in Memphis to be regarded as side tracks 
and spurs for yard and freight purposes, and not to be considered in 
determining the length of the road as defîned in section 7. The pur- 
pose of this statute is to provide a scheme of assessment which shall 
provide an adéquate means of taxing railroad property in Tennessee. 
In a gênerai way it is intended to classify this kind of property into 
the "distributable property" described in section 7, consisting of road- 
bed, roUing stock, franchises, choses in action, and personal property 
having no actual situs, and the "localized property," consisting of 
dépôt buildings and other property, real, personal, and mixed, having 
an actual situs. The valuation of that embraced in the former class 
is to be distributed along the entire length of the road, according to 
the mileage in the respective taxing districts for state, county, and 
municipal purposes. The latter class is to be taxed according to its 
actual situs in the county or town where it is located. The tax as- 
sessors, as shown in their report, recognized that they were dealing 
with a peculiar situation. The terminal property of the appellant is 
composed of a large number of tracks, a network in fact, used to make 
connections, and to aflford storage room for cars, and the means of 
handling, receiving, and delivering freight and making connections — 
a situation which may be generally described as embracing the ter- 
minal facilities of this railroad at Memphis. It is insisted for the rail- 
road Company that only that small portion of some two miles Connect- 
ing with other roads can be regarded as main line, and included in the 
"entire length of the road," for the purpose of tax distribution under 
the statute. It is claimed that in this way the statute is consistently 
carried into efifect, and this company taxed by the method which pre- 
vails in assessing other railroads in the state. It appears that in as- 
sessing a railroad traversing the state, which it is claimed the complain- 
ant's does, it has been the practice to fînd the "length of the road" 
without including side tracks, and assess the distributable property by 
multiplying the value per mile by the number of miles in the state in- 
cluded in the length of the road as thus ascertained. The practice of 
taxing distributable property by this mileage method is quite common, 
and is prescribed by statute in a number of the states. This means of 
reaching and distributing the value of railroad property for the pur- 
poses of taxation has met with approval in a number of Suprême Court 
décisions. They are coUected in the opinion of Mr. Justice Brewer in 
Railroad Co. v. Backus, 154 U. S. 421, 14 Sup. Ct. 11 14, 38 L. Ed. 
1031. Conceding the fairness of the mileage basis under usual cir- 
cumstances, the learned justice adds : 

"It is true, there may be exeeptional cases — and the testimony offered on 
the trial of this case In tlie Circuit Court tends to sho-w that this plaintlfCs 
road is one of such exeeptional cases — as, for instance, where the terminal 
facilities in some large clty are of enormous value, and so give to a mile 
or two in such city a value out of ail proportion to any similar distance else- 
where along the line of the road, or where in certain localltles the company is 
engagea in a partlcular kind of business requiring for sole use In such locali- 
ties an extra amount of rolling stock. If testimony to this effect was pre- 
sented by the company to the state board, it must be assumed. In the ab- 
sence of anything to the contrary, that such board, in making the assessment 
of track and rolling stock within the state, took into account the peculiar 
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and large yalne of such faciUtles and such extra roUlng stock. But whether, 
In any particular case, such matters are taken into considération by the as- 
sesslng bôard does net make against the validlty of the law, because It does 
not requlre that the valuatlon of the property withln the state shall be abso- 
lutely determlned upon a nilleage basis." 

Thèse observations are pertinent to the présent inquiry. The stat- 
ute of Tennessee must be considered in ail its parts as a means of 
carrying into practical eflfect the requirement of the state constitu- 
tion that ail property shall be taxed according to its value, so that 
taxes shall be equal and uniform throughout the state. It is the 
prjmary duty of the assessors to ascertain the value of the property 
for taxation. Section 4, Act 1897. In arriving at the valuation, the 
assessors are enjoined to hâve in view and look to the capital stock, 
the corporate property, franchises, and gross receipts of the Com- 
pany. To this end they are authorized to examine persons under 
oath, require the production of books and papers, and issue sum- 
mons for witnesses. Section S, Id. Testimony may be taken in 
addition to the schedule furnished by the company, to enable the 
assessors to better arrive at the true value of the property. Thèse 
powers are conferred for the purpose of enabling the assessors to 
arrive at the true value of the property. Section 10, Id. For like 
purpose rules are laid dowti in sections 6 and 7 of the act of 1897. 
In section 6 it is provided that the road of any railroad shall include 
ail "said" (side) tracks, switçhes, bridges, trestles, ties, rails, and su- 
perstructure of every kind. Section 7 provides a rule for distribution 
of the valuation of the property having no actual situs. Undoubted- 
ly, wherever applicable, this rule must be followed, and in most cases 
it will work substantial justice ; but as was said by Mr. Justice Brewer 
in Railroad Co. v. Backus, 154 U. S. 421, 14 Sup. Ct. 1114, 38 L. Ed. 
103 1, the law does not require that the valuation of the property 
within the state shall be absolutely determined upon the mileage 
basis. In the case in hand we cannot perceive any reason for calling 
the Connecting part of thèse terminal tracks main Une and the bal- 
ance side tracks. We hâve a situation where the "length of the road" 
rule, as construed in practical application to other roads differently 
situated, will not aflford a means of reaching the value of the property 
of this company in Tennessee. To treat the two miles as main Une, 
and as furnishing a number by v^hich to multiply the total valuation, 
divided by the number of miles of main line of the whole road, will 
value this property at about $39,000 — a sum which the testimony dis- 
closes to be so far below its true value as to give an absurd préfér- 
ence to this property in taxing railroads in Tennessee. This situa- 
tion was apparent to the assessors, as their report discloses. While 
the mileage rule was inapplicable, they were, nevertheless, authorized 
by the statute to value this and ail other property of the company 
in Tennessee for taxation. This property was not to be valued as a 
distinct and separate entity, but was to be treated as a part of the 
System to which it belonged. The principle had frequently been 
recognized by the courts. In Franklin Co. v. Nashville, C. & St. Lw 
Ry. Co., 12 Lea, 521, 539, it was said: 
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"The value of the roadway at any glven tlme Is not the original cost, nor, 
a fortiori, Its ultimate cost, after years of expenditure in repairs and Im- 
provements. On the other hand, Its raine cannot be determiiied by ascer- 
tainlng the value of the land Included In the roadway, assessed at the 
market priée of adjacent lands, and addlng the value of the cross-ties, rails, 
and spikes. The value of the land dépends largely upon the use to which 
It can be put and the character of the improvements upon It. The assess- 
able value for taxation of a railroad track can only be determined by looking 
at the éléments on which the flnancial condition of the company dépends, 
its trafflc, as evidenced by the roUing stock and gross earnlngs In connection 
with its capital stock. No local estimate of the fraction in one county of 
a railroad track runnlng through several counties can be based upon suffl- 
cient data to make it at ail rellable, unless, Indeed, the local assessors are 
furnished with the means of estimatlng the whole road." 

This language was quoted with approval in Railroad Co. v. Wright, 
151 U. S. 470, 479, 14 Sup. Ct. 396, 38 L. Ed. 238, and in Railroad 
Co. V. Backus, 154 U. S. 429, 14 Sup. Ct. 11 14, 38 L. Ed. 1031. The 
report of the assessors shows that the distributable property was 
valued upon the basis of the net earnings of the road at $13,434,000. 
No complaint is made of this valuation, and it is less than an assess- 
ment would be based upon either the cost of the road or its stock 
and bonds. In their report the assessors say: 

"WhUe we hâve not and could not very well value this property in Ten- 
nessee on a mileage basls, It conslstlng of terminal facllitles, and being 
very valuable. If estimated on a mileage basis, It would be at $14,000 a 
mile." 

One of the railroad assessors, in giving testimony, says of the 
method pursued in valuing this property: 

"Under our construction of the assessment law for 1897, the railroad 
commissioners were of opinion that, if they could arrive at the value of ail 
the property belonging to a corporation in the state of Tennessee by dividing 
the aggregate value of ail sald property by the main mileage, that they 
could do so, but that they had the right, if they saw proper, in arriving 
at the value of ail the property of a railroad corporation in Tennessee, to 
divide the aggregate value of the property by its entlre mileage, main and 
side track included; and in assessment of the Kansas City, Ft. Scott & 
Memphis Kailway, as it was Impossible to arrive at the value of the dis- 
tributable property' of this corporation in the state of Tennessee by assessing 
only .4 of the mile of main track, they assessed it with 18 miles of track, 
according to Mr. Bontecou's déposition, which was the main and side track 
of said road In the state of Tennessee. The commission took the aggregate 
value of the property, as arrived at by them, and divided it by the entire 
mileage of the railway, as set out In the annual statement, both main and 
side track, thereby arriving at the value of the road per mile, and multi- 
plying the sum thus found by the mileage In Tennessee (18.18 miles), thus 
arriving at the assessable value of the property. This was the plan pursued 
for 1897 and 1898, was accepted by the rallroads, and the commission did 
the same for 1899 and 1900." 

In other words, the assessors treated the 18.18 miles of the Mem- 
phis terminais as so many miles of the entire road, and gave it a 
proportionate part of the distributable property. As the mileage 
plan, which would distribute this assessment by the number of miles 
of the length of the main line, was wholly inapplicable, and as the 
assessors were given ample authority to lix a valuation upon this 
property, it must be assumed that the Législature intended to grant 



624 120 FEDERAL. REPORTER. 

sufficîent aiithôrity as to ways and means to the assessors to enable 
them to reach the true valuation ,of the property to be taxed in Ten- 
nessee, considered as a part of the whole property. It is shown with- 
out contradiction that the valuation placed upon the terminal prop- 
erty is net excessive, either as regards its intrinsic worth or by 
comparison with the assessments of other railroad property in the 
State. A court of equity will only interfère in clear cases to enjoin 
the levy and collection of taxes. It has no power to set up its own 
methods, and order taxes to be levied as it may see fit. As was 
said by Mr. Justice Miller, speaking of the right to interfère by injunc- 
tion, in State Railroad Tax Cases, 92 U. S. 613-615, 23 L. Ed. 663, 
quoted with approval by Mr. Justice Gray in Pittsburg, C, C. & St. 
L. R. Co. V. Board of Public Works, 172 U. S. 32-39, 19 Sup. Ct. 
90, 43 L. Ed. 354: 

"One of the reasons why a court sbould not thus Interfère, as It would In 
any transaction between Indlviduals, Is that It has no power to apportiou 
the tax or make a new assessment, or to direct another to be made by 
the proper offlcers of the state. Thèse ofllcers, and the manner in which 
tbey shall exercise their functions, are wboUy beyond the power of the 
court when so acting. The leyy of taxes is not a judlcial function, Its 
exercise, by the Constitutions of ail the states, and by the theory of our 
English orlgln, is excluslvely législative. A court of equity is, therefore, 
hampered in the exercise of Its Jurisdiction by the necesslty of enjolning 
the tax complained of , in whole or In part, wlthout any power of doing 
complète justice by making or causing to be made a new assessment on 
any prlnclple it may décide to be the right one. In this manner it may, by 
enjoinlng the levy, enable the complainant to escape wholly the tax for the 
perlod of time complained of, though It be obvions that he ought to pay a 
tax If tmposed In the proper manner." 

In this case the method adopted by the commissioners has not re- 
sulted in any overvaluation of complainant's property, or discrimina- 
tion against it as compared with other railroads whose property is 
taxed in the same state, and is within the powers conferred by statute 
upon the assessors. 

We perceive no ground for interférence by injunction in a court of 
equity. Decree affirmed. 



HARTFORD & N. T. TRANSP. CO. v. PLYMER. 

(Circuit Court of Appeals, Second Circuit. January 8, 1903.) 

No. 43. 

COKPORATIONS— AOTHORITT OP AgBNT— EmPLOTMENT OF BhOKKR TO SeLL 

Vessel. 

Authority given by a corporation to its superlntendent to sell a steam- 
ship may be presumed by those deallng with him with référence to the 
business to include authority to employ ail usual and sultable means in 
making the sale, and where he empioyed a broker, who made the sale, 
and to whom he agreed to pay the usual commission, and the corporation 
subsequently ratified the sale, and recelved its proceeds, the questions 
whether the means empioyed were usual and sultable, and were within 
his authority, under the facts and clrcumstances of the case are for the 
Jury. 
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Cl Samb— Action bt Broker for Commissions— Question for Jubt. 

Plalntlff, a steamboat broker In New York, was authorized by the 
Buperintendent of défendant corporation havlng charge of its New York 
office to sell a steamer owned by défendant for $150,000, subject to plaln- 
tlflf's commission of 5 per cent., and plaintif! was the efficient agent In 
procnring the sale of the vessel at that price to the United States. The 
gênerai manager of défendant, who was also a dlrector, had prevlously 
authorized the superlntendent to sell the vessel at the same prlce, and 
subject to the same commission, to another party, and on being Informed 
that he had made the same offer for a sale to the government he ac- 
qulesced. The sale was confirmed by defendant's directors at a meeting 
In whlch the gênerai manager took part. Held. that such facts were suttl- 
dent to warrant the submission to the jury of the question whether the 
superlntendent was authorized to contract for the sale of the vessel 
through the agency of plalntlff, and subject to the payment of hls com- 
mission. 

S. Bame— Ratification of Balb bt Agent— Effect. 

Where the gênerai manager of a steamship company, who was also a 
dlrector, authorized Its superlntendent. In charge of one of Its offices, to 
sell a vessel owned by the company at a stated priée, less a broker' s 
commission, assuming that the corporation would ratlfy hls acts, and the 
superlntendent made the sale through a broker, and it was subsequently 
ratifled at a meeting of the directors of the company, the manager being 
présent and participa ting as a dlrector, such ratification must be pre- 
Bumed to hâve been made with knowledge by the corporation of the facts 
known at the tlme to the manager, and Its effect was équivalent to an 
original authorlty to the superlntendent to contract for the payment of 
the broker's commission. Per Wallace, Circuit Judge, concurring. 

In Error to the Circuit Court of the United States for the Eastern 
District of New York. 
For opinion below, see 103 Fed. 674. 

Herbert Gann, for plaintifï in error. 
John T, Foley, for défendant in error. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

TOWNSEND, Circuit Judge. Writ of error by défendant from 
judgment entered in favor of plaintifï in the court below on a verdict 
for $9,098.22, for commission on sale of the Hartford, one of defend- 
ant's vessels. A motion for a new trial was denied. Error is assigned 
because of the refusai of the court below to direct a verdict in favor 
of défendant on the ground that there was no évidence to show that 
défendant authorized plaintifï to act as its broker in procuring said 
sale. 

Plaintifï is a steamboat broker in the city of New York. Défend- 
ant is a Connecticut corporation, located in Hartford, Conn., and en- 
gaged in running a Une of steamboats between Hartford and the city 
of New York, and having an office in New York. - Its président and 
treasurer, E. S. Goodrich, attended to the finances of the company. 
Its gênerai manager, C. C. Goodrich, had the gênerai management 
of the traffic department. Both of thèse officers had their places of 
business in Hartford. Robert J. Noble was the superlntendent of the 
New York office, and, as such, had charge of its gênerai business in 
New York. 

In the spring of 1898 the company owned three boats, namely, the 
120 F.— 40 
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City pf Springfièld.the Hartford, and the Middletôwn. Frank E. 
Kirby was a consulting engineer in' the employ of the United States 
government, charged with the duty of selecting, inspecting, and recom- 
mending steamers for service in the quartermaster's department of 
the United States arniy. It appeared that Noble first met plaintifï 
prior to the transaction hère in suit in regard to the sale of the 
steamer City of Springfîeld, which Noble had been authorized to sell; 
that Noble oflfered the vessel to plaintiflf, and told him, if he could 
sell it, "we would pay him a good commission"; and that Noble aft- 
erwards sold the bpat, but not to plaintifï. It did not appear whether 
Noble was expressly authorized to pay, or did in fact pay, any com- 
mission to any one for said sale. Président Goodrich testified that he 
authorized General Manager Goodrich to sell the Springfîeld, and 
that he (Manager Goodrich) "authorized Mr. Noble to contract the 
New York end of it"; that he (Président Goodrich) did' not know 
that Noble agreed to pay plaintifï a commission on the sale of the 
Springfîeld, "any more than I did in the Hartford case." He added : 
"I left the matter with [Manager] Goodrich. I presuhie he, in turn, 
left it with Noble." Noble testified that, acting under authority re- 
ceived from the company, he got the customer, made the price, and 
iînally sold the Springfîeld, aïid the sale: was consummated at Hart- 
ford. 

The plaintifï testified that, having been requested by Kirby to fînd 
a steamer for the United States army, he called on Noble at his office, 
and asked him whether the Hartford was for sale ; if so> at what price, 
subject to the usual commission of 5 per cent. ; that Noble said he 
thought the company might sell at $150,000, but he would communi- 
cate with the company and advise him ; and that Noble also suggested 
that he (plaintifï) should write to the company, which plaintiff did ; 
fhat he received no answer to his letter, but that on December ist 
he called at Noble's ofifîce, and told him he had a customer who 
would pay cash for the vessel ; that Noble said he (plaintifï) could 
ofïer it for $150,000, subject to his 5 per cent, commission ; that Noble 
said he had not received any word yet from Hartford, but sent him 
to look the vessel over; and that later in the day he telephoned 
Noble, asking whether he had heard from Hartford, to which Noble 
replied: "Yes, I hâve. You can sell the vessel at $150,000, subject 
to your commission of five per cent. That is officiai. Go ahead." 
Plaintifï then ofïered the' vessel to Kirby, and notifîed Noble. Kirby 
thereafter went to Washington, and recommended the sale to the 
United States government. Such sale was efïected for $150,000, and 
the filaintifif now elaims his commission of 5 per cent. Kirby testified 
that before he reached Washington no one except plaintiff had called 
his attention to the Harfford. 

The court, having duly charged the jury, submitted to them the fol- 
lowing questions : 

"(1) Did Noble ha^e auttiorlty from the corporation to authorize ttie plaintiff 
to sell the vessel for ÇlôO.OOO, subject to a flve per cent, commission? 

"(2) Did Noble in fact authorize the plaintiff to sell the vessel for $150,000, 
subject to a commission of five per cent.? 

"(3) Was the plaintiff the efficient agent — that is, the procuring cause — of 
the sale?" 
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The jury answered ail the questions in the affirmative, and rendered 
a verdict as aforesaid. 

The finding of the jury on the foregoing évidence disposes of the 
second and third questions. 

The further évidence in support of an affirmative answer to the first 
question may be summarized as follows : 

On December ist Flint & Co., shipbrokers of New York, called on 
Noble to learn whether défendant would sell the Hartford. Noble 
telephoned Manager Goodrich, asking whether he would consider said 
offer, to which Goodrich replied : 

"If they wlU take that boat, and pay for her before the 20th of the month, 
I will sell her for $150,000. * • • Perhaps we would allow them flve per 
cent. ofC." 

He authorized Noble to put this ofïer in writing, which was donc 
by the following letter : 

"Gentlemen: As per your request this Is to conflrro conversation over télé- 
phone thls P. M. We will sell steamer Hartford delivered New York on or 
before December 25, 1898, for the sum of $150,000 subject to commission of 
flve per cent, payable on receipt of said sum. 

"Tours truly, Hartford & N. Y. Trans. Oo., 

"Per K. J. Noble." 

Noble testified that at that time Goodrich said, "If we can get 
$150,000 for that boat, less the five per cent., I know I can get that 
ratified ;" that, just as he hung up the téléphone, plaintiff came in, 
and asked whether Noble had heard anything from Hartford with 
respect to him ; that he told him he was authorized to make said offer 
to Flint & Co., and immediately afterwards plaintiff told him he had 
offered the boat to the government, to which Noble merely replied, 
"Aha!" and plaintifï left the office. Noble further testified that the 
next day Kirby called on him, and inspected the boat, and that on said 
day he (Noble) telephoned Manager Goodrich that he hacj offered 
the boat to Kirby, and Goodrich replied: "That is ail right. If they 
want her, I think I can make a sale of it at that price. I know I can 
get that ratified." Noble said that Goodrich acquiesced in his (No- 
ble's) proposition to sell to the government, and authorized him to sell 
to the government for $150,000. He further testified as follows: 

"I assnmed that when Mr. Kirby called that he (Manager Goodrich) would 
do Just the same as he would do with Flint & Company. The theory was, it 
we were to get $150,000, we were to get It right away." 

Noble also testified that plaintiff suggested writing to Manager 
Goodrich, and he (Noble) said : 

"I don't think Mr. Goodrich will be home to-morrow. If you write to the 
Hartford & New York Company at Hartford, they will open the letter in the 
oflace, and Mr. Goodrich hardly lives a day but what he is in téléphone com- 
munication with the office, and they will open the letter, and probably consult 
with him about it." 

Manager Goodrich confirmed Noble's testimony as above. He 
testified that he told Noble he was sure he could get a confirmation 
of a sale of such a character as that proposed to Flint. He testified 
that his téléphone conversation with Noble was ar follows: 
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"Mr. Noble says to me over the phone: 'We hâve an army offlcer In hère, 
or hâve had one thls mornlng, and I hâve taken the Uberty to quote the price 
you gave Flint & Co. to him (or the United States government through the 
War Department Hâve I done right^ I sald: 'I think the War Department 
Is just aiî good as Flint & Co., and if they want It, if you limit them as to the 
tlme so we get the same opportunity we bave with Flint & Ce, as quick as 
the close of navigation cornes we can turn the steamer over to them, and 
nearly get our boaf ready for next season; and I aln't afrald to say the dl- 
rectors wlU confirm that as they would for FUnt & Co.' The next matter 
that occurred was Mr. Noble telling me that Mr. Kirby had sald to hlm that 
he should recommend our vessel, and tliat what he recommended was pretty 
certain to go through; that it looked as though It wouldn't be Flint & Co., It 
would be the United States government." 

As to commission he testified as follows concerning the Flint sale: 

" 'They Insist on buylng at the very lowest price they can buy,' and then 
I did tell hlm, if he wculd corne wlthln five per cent, of it, to go ahead, and 
make the trade. I sald Flint & Co. should be conceded that much If that is 
ail that stood between them on such a trade. Yes, sir, I did so understand it, 
and did so state." 

Président Goodrich testified that when he heard, about December 
ist, that there was inquiry for the Hartford, he said he "thought he 
would consent to it if we got the price, and the price named was 
$150,000; that my opinion was, if that price could be got, it would 
be confirmed by the board of directors"; that he told Manager Good- 
rich "we could go alieâd on that, and, if the sale could be efïected, it 
would be confirmed. * * * The sale was subsequently made to 
the government through Mr. Noble. I think he had charge of it." 
The sale to the government was subsequently confirmed by vote of 
the board of directors. 

In thèse circumstances the court was clearly justified in leaving to 
the jury the question of Noble's authority to contract for the sale of 
the steamboat to the government through the agency of the plaintifï. 
Noble was the représentative of the company in New York. General 
Manager Goodrich had previously authorized him to sell the Spring- 
field, and he had sold her, and the company had ratified the sale. 
When plaintifï called at the office to inquire whether this vessel 
was for sale, Noble referred plaintifï to the company, and advised him 
to Write to the home office. The gênerai manager, Goodrich, who 
was authorized to sell the vessel, received a letter from plaintifï, writ- 
ten November 28th, in response to this advice, stating that plaintiff 
had an inquiry by a client whose name was not disclosed for the pur- 
chase of a steamer similar to the Hartford, and asking whether de- 
fendant would allow plaintifï a commission of 5 per cent, in case such 
sale was efïected. With this inquiry and notice of claim before him. 
Manager Goodrich telephoned Noble, "If we can get that $150,000 
for that boat, less the five per cent., I know I can get that ratified." 
Noble was authorized tp contract to sell the Hartford to Flint & Co. 
for $150,000, less a commission of 5 per cent., and he actually con- 
tracted to sell the Hartford to the United States government on the 
same terms, before consulting the gênerai manager, acting under 
what he apparently supposed was a sufficient gênerai authority to sell, 
provided the customer was responsible. That the président, the gên- 
erai manager, and Noble considered the authority as a gênerai one 
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to sell, subject to above limitation, appears from their stateraents and 
conduct. The défendant corporation ratified Noble's ofïer to sell to 
the government upon the terms o£ sale authorized as to Flint, and 
bas received and retained tbe fruits of the very sale of which plaintifï 
was the procuring cause. "This assent of the corporation thereto will 
be presumed, for, when a person bas received and appropriated the 
fruits of a transaction done in bis name and under apparent authority 
from him, be thereby furnishes the highest possible évidence of his ap- 
proval." Spelling on Private Corporations, vol. 2, p. 832. Walsh 
V. Hartford Fire Insurance Co., 73 N. Y. 10; Patterson v. Robinson, 
116 N. Y. 193, 22 N. E. 372. 

It is contended by defendant's counsel that, even if the évidence au- 
thorized a finding that the company authorized Noble to sell the 
Hartford, there is no évidence that it authorized him to employ a 
broker to effect such a sale ; and that the resolution of the board of 
directors ratifying the sale does not include ttie contract to pay brok- 
er's commissions, becausa the company was not informed of said em- 
ployment, and it was not expressly authorized. In support of this con- 
tention he relies upon the rule that a ratification, in order to bind 
the principal, must bave been made with fuU knowledge of ail material 
facts. Bennecke v. Insurance Company, 105 U. S. 355, 360, 26 L. 
Ed. 990; George Benninghofif v. The Agricultural Insurance Com- 
pany of Watertown, N. Y., 93 N. Y. 495. But the only facts which 
defendant's président and gênerai manager stated that they deemed 
material were that a sale for $150,000, less a 5 per cent, commission, 
should be made to a responsible purchaser for cash, payable soon 
enough to enable défendant to get another boat for next season. 
AU thèse requirements were satisfied by said sale, through this agent 
who had charge of it, and the ratification merely confirmed the assur- 
ance made by the defendant's président and manager to Noble that, 
if the government would do what Flint & Co. had offered to do, the 
directors woul ratify such action. The open exercise of a power which 
présupposes an authority delegated to officers of a corporation, in 
connection with other corporate acts showing that such corporation 
must hâve contemplated the légal existence of such authority, raises 
a presumption that the exercise of such power was delegated to such 
ofïicers. "And when a contract is made by any agent of a corporation 
in its behalf, and for a purpose authorized by its charter, and the cor- 
poration receives the benefit of the contract, it may be presumed to 
bave authorized or ratified the contract of its agent." Pittsburgh, 
Cincinnati & St. Louis Railway Company v. Keokuk & Hamilton 
Bridge Company, 131 U. S. 371, 383, 9 Sup. Ct. 770, 33 L. Ed. 157. 
Rader's Administrator v. Maddox, 150 U. S. 128, 129, 14 Sup. Ct. 
46, 37 L. Ed. 1025. 

An agent intrusted by his principal to do an act, or to take charge 
of a particular class of his principal's business, may be presumed by 
those dealing with him in référence to such business to possess au- 
thority to employ ail the usual or suitable means incident to such 
business. Spelling on Corporations, §§ 126, 700; Tyler v. Anglo- 
American Savings Association, 30 App. Div. 404 et seq., 52 N. Y. 
Supp. TJ\ Martin v. Niagara Falls Paper Mfg. Co., 122 N. Y. 165, 
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174, ^5 N. E. 303; Argersinger v. MacNaug:hton, 114 N. Y. 535, 21 
N. E. 1022, 1 1 Am. St. Rep. 687. "An agent authorized to sell prop- 
erty, in the absence of any express limitation of his powers, is au- 
thorized to do any act * * * in regard to the property found 
necessary to make a sale, and usually incident thereto." Ahern v. 
Goodspeed, 72 N. Y. 108, 114. He is authorized to adopt the ordi- 
nary means of accomplishing the business with which he is intrusted 
(i A. & E. C. [2d Ed.] pp. 996, 1013), and according to the custom 
and usage of the market or place, whether known to principal or not 
(Bailey v. Bensley, 87 111. 556). 

The question as to what is usual or suitable or as to what facts and 
circumstances will warrant a presumptiori of authority is for the 
jury. Wharton on Agency, § 187 ; Spelling on Private Corporations, 
§ 178; Merchants' Bank v. State Bank, 10 Wall. 604, 644, 19 L. Ed. 
1008; Mott V. Consumers' Ice Co., 73 N. Y. 543, 550; Conant v. 
American Rubber Tire Company, 48 App. Div. 327, 62 N. Y. Supp. 
972. Hère the uncontradicted testimony showed that the customary 
rate of brokerage commission for the sale of steamboats in New 
York was 5 per cent. The conduct of Noble in speaking to various 
brokers about the Hartford when he was authorized to sell her and his 
actual dealings with plaintifif, as a broker, in attenipting to secure 
her sale, are persuasive évidence of the gênerai scope of Noble's au- 
thority, and of the course of business of this corporation in such mat- 
:ers, and of the means usually employed and naturally incident to such 
j sale. In thèse circumstances we think the court, in the absence 
of any évidence to the contrary, would hâve been justified in assum- 
ing upon the évidence, or in holding as a matter of which the court 
would take judicial notice, that, if the sale of such a vessel was in- 
trusted to the superintendent of defendant's gênerai trafïîc business in 
the city of New York, the services of a broker would naturally be 
required in order to find a customer and to efïect such a sale. Ahern 
v. Goodspeed, supra. 

But whatever question might otherwise hâve arisen on this point, 
the court, in its charge, fairly stated -to the jury the law as to the 
issues involved, and submitted to the jury, upon the évidence al- 
ready considered, the spécial questions whether Noble had authority 
from the corporation to authorize the plaintifif to sell the vessel for 
$150,000, subjeclf to a 5 per cent, commission, and whether Noble in 
fact authorized the plaintifif to sell the vessel for $150,000, subject to 
a commission of 5 per cent. The jury hâve found thèse issues in 
favor of the plaintifif, and the évidence is abundantly sufiBcient to sup- 
port said finding. 

The judgment is afiRrmed, with costs. 

WALLACE, Circuit Judge. I agrée that the judgment should be 
affirmed, but place my concurrence upon thèse grounds : 

Charles C. Goodrich was not only the trafific manager of the défend- 
ant corporation, but he was a director. Prior to December 8, 1898, 
he had authorized Noble to sell the steamship to the government for 
$150,000, less a commission of 5 per cent.; that is, he had authorized 
him to sell the vessel to Flint & Co. upon those terms, and had sub- 
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sequently authorized him to sell to the govemment on the same 
terms. He had done this assuming that the corporation would ral- 
ify his acts. December 8th there was a meeting of the board of di- 
rectors, Goodrich being présent and participating ; and by resolution 
the sale of the vessel was confirmed. That corporate act must be 
presumed to hâve been done with knowledge by the corporation of 
the facts known at the time to Goodrich. National Security Bank v. 
Cushman, 121 Mass. 490; Bank of United States v. Davis, 2 Hill, 
451, 463; Union Bank v. Campbell, 4 Humph. 394; Clerks' Savings 
Bank v. Thomas, 2 Mo. App. 367; United States Insurance Co. v. 
Shriver, 3 Md. Ch. 381 ; The Président, etc., v. Cornen, 37 N. Y. 320, 
93 Am. Dec. 573. Its efîEect was équivalent to an original authority 
from the corporation to Noble to allow a commission upon the sale. 
I therefore think there was sufRcient évidence to warrant the findings 
of the jury upon the three questions submitted to them, and that the 
trial judge properly refused to direct a verdict for the défendant. 



KIPLING V. G. P. PUTNAM'S SONS et al. 
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No. 12. 
1. Copyright— Infrikgkment—Right of Pdrchases of Unbodnd Sheets to 

BiND AND RKSELI,. 

One who has purchased unbound copyrighted volumes from the owner 
of the copyright or his licensee has the right, so far as the copyright 
statute is coneemed, to bind and resell the same. 

5. Same— Epfect op Copyright of New Edition.. 

The copyrlghtlng of the volumes of a partlcular édition of an author's 
Works, whlch had been previously published some wlth and some witliout 
copyright, protects only what Is original in the new édition, and does not 
enlarge the rights of the owner of the copyright as to any matter pre- 
viously published. 

8. Same— Right of Licknseb to Seli. Onbound Sheets. 

There Is nothing In the copyright law whlch prohibits a licensee of the 
owner of a copyright for boolis from selllng the same in unbound sheets, 
Dor can the rights of a purchaser of such sheets with respect to blnding 
and reselling the same be aftécted by any private agreement between the 
licensee and owner. 

4. Tkade-Mark— Use Necessart to Giye Proprietary Right. 

Conceding that an author mlght protect his writîngs by a trade-mark, 
the mère fact that an ornamental device was stamped on a single édition 
of his Works published In thIs country without any notice that It was 
Intended as a trade-mark, and that a similar device was printed some 
years before on a few volumes of his Works published in India, in con- 
nection with the publisher's name, while other éditions printed In this 
country and In England were without It, does not entitle It to protection 
a8 a trade-mark. 

6. Unfair Compétition — Evidence to Establish. 

Défendants purchased copyrighted sheets of plaintiff's works from li- 
censed publishers, and bound them Into sets, whlch they sold. There 
was no attempt to imitate any other édition In style or appearance, nor 
to deceive purchasers, the only similarity being in the use of a single 
device on the cover, similar to one used on another édition; nor was it 
shown that any purchaser was actuaily deceived. Held, that such facts 
did not ^ntitle, plaintiff to damages for unfair compétition. 
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In Error to the Circuit Court of the United States for the Southern 
District of New York. 

John h. Hill and A. T. Gurlitz, for plaintiflf in error. 
Stephen H. Olin, for défendants in error. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. This action was commenced April 24, 1899, 
to recover $25,000 damages for infringemeiits of plaintifï's copyrights 
and trade-mark and for unfair compétition in trade. In 1898 the de- 
fendants, who, for many years prior thereto had been engaged in 
pubhshing and selling books in the city of New York, purchased from 
authorized publishers about 30 sets of varions copyrighted volumes 
of the plaintifï's writings, bound them in uniform and attractive 
binding and sold them without protest or complaint from any source. 
This enterprise being successful, the défendants, in the following year^ 
determined to collect from his authorized publishers a mo;-e com- 
plète set of the plaintifï's works and sell them under the name of 
the "Brushwood" édition. About 200 copies of unbound sheets were 
thus collected. One hundred of thèse were for the défendants and 
100 for E. P. Dutton & Co., a publishing house, having its place of 
business near the défendants on Twenty-Third street, New York. 
The défendants bound the sets thus purchased in 12 volumes in the 
exact form in which they were received from the publishers. 

Volume 13 contained poems of the plaintifif, which had been pub- 
lished without copyright protection, the sheets being purchased from 
Coates & Co., who printed them from stéréotype plates of an édition, 
apparently authorized by the plaintiflf, under contracts by which he 
was to receive a royalty of 10 per cent. Thèse plates were purchased 
by Coates & Co. of the receiver of the United States Book Com- 
pany. 

Volume 14 was made up of unbound copyrighted sheets of "The 
Seven Seas," purchased from D. Appleton & Co., and two uncopy- 
righted poems — "The Vampire" and "Recessional." 

Volume 15 contained "A Ken of Kipling," by Will M. Clemens, 
and an index. The only portion of the édition printed by the de- 
fendants was this index; ail else was in the précise form in which 
it was purchased by them. The binding was uniform for each set, 
but some sets were more expensively bound than others. Fifteen set^ 
were bound in buckram and on the back of each volume there was 
stamped in gold, on dark green leather, an elephant's head enclosed' 
in a circle. On the front cover, near the top, there was stamped in 
gold, on a panel of green leather, a similar elephant's head and 
also a fac simile of the plaintifï's signature. The elephant's , head 
appeared only on the books composing thèse 15 sets. 

The "Brushwood" édition thus made up was advertised and sold 
in the usual wây. 

Briefîy stated thèse are the acts of the défendants of which the 
plaintiflf complains. 

In 1896 the plaintiflf arranged with Messrs. Charles Scribner's Sons, 
to publish a new subscription édition of his works, under his super- 
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vision, to be known as the "Outward Bound" édition. The first 
installment of this édition consisted of 12 volumes, the first volume 
being published in January, 1897, the last in October, 1898, and the 
others at intervais between thèse dates. The "Outward Bound" vol- 
umes were larger, wider and thicker than those sold by the de- 
fendants. On the center of the front cover of each volume was a 
médaillon, stamped in low relief, of an elephant's head in white, sur- 
rounded by golden circles. The head also appears on the title page 
of each volume and is called a "seal" by the author. 

There was évidence that, some 10 years prior to the "Outward 
Bound" édition, an elephant's head had appeared on the paper covers 
of several small volumes of the plaintiff's works printed in India, 
but under circumstances which indicated to the public that if it were 
intended as a trade-mark at ail, it was the mark of the pubHshers and 
not of the author. There is no évidence in the record which can be 
regarded as constituting direct or constructive notice to the public 
that, at the time in controversy, the plaintifï was attempting to pro- 
tect by a trade-mark his profession as a novehst and poet. 

In May or June, 1899, the plaintifï authorized a "Big Syndicated 
Set" of his works, which was handled by the publishing house of 
Doubleday & McClure Company. It was revised and corrected by 
him and was called the "Swastika" authorized édition. It was printed 
from plates held by his publishers and consisted of 300,000 volumes, 
or 20,000 sets. No elephant's head appears on the volumes of this 
édition. Instead thereof, and occupying the same position, there is 
stamped on the cover of each volume a médaillon in the center of 
which appear, in script, the letters "R. K." 

The advertisements of the "Brushwood" édition first put out by 
the défendants caused some inquiries to be made by the Scribners 
and, in order to meet objections then suggested, new circulars and 
notices were immediately issued and published, making perfectly clear 
the genesis of the "Brushwood" books and the défendants' position 
regarding the same. 

The plaintifï maintains that the selling of the "Brushwood" édition 
by the défendants violated his copyrights and trade-mark and that 
the défendants' conduct with référence to the "Outward Bound" 
édition, published by the Scribners and authorized by him, amounted 
to unfair compétition in trade. The défendants insist that ail the 
books sold by them, which were copyrighted, were purchased of 
plaintifï's authorized publishers, that the plaintifï has failed to estab- 
lish a trade-mark and that in the sale of the "Brushwood" édition their 
conduct was in ail respects fair and honorable. 

The trial judge, being of the opinion that the plaintifï had failed 
to establish a cause of action, either for infringement or for unfair 
compétition, directed a verdict in favor of the défendants. The plain- 
tifï insists that this ruling was error and he also assigns as error va- 
rious rulings upon the rejection and réception of testimony. 

First. — It is contended by the plaintifï that in selling the "Brush- 
wood" édition of his works the défendants hâve infringed his copy- 
rights. There is no matter published in the "Brushwood" édition, 
secured to the plaintiff under the copyright law of the United States, 
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which was not purchased by the défendants of publishers duly au- 
thorized by the plaintiff to sell. The édition was made up, iirst, of 
volumes copyrighted by the plaintiff or his publishers, which, in légal 
efifect, the défendants purchased of him; second, of certain poems 
written by the plaintifï, but published without the protection of a 
copyright, and, third, of matter written or compiled by others and 
over which the plaintifï exercised no ownership or control. Upon 
what theory, then, hâve the plaintiflf's copyrights been infringed? 
Each one of them, whether vahd or invalid, was respected by the 
défendants. That the défendants, having purchased unbound copy- 
righted volumes, were at liberty, so far as the copyright statute is 
concerned, to bind and resell them, is a well-recognized principle of 
law. Harrison v. Maynard, lo C. C. A. 17, 61 Fed. 689; Dean v. 
American Bock Co., 45 C. C. A. 42, 105 Fed. 772. 

It is of no moment that each volume of the "Outward Bound" 
édition authorized by the plaintifï and published by Charles Scrib- 
ner's Sons, in 1897-98, was copyrighted. This new copyright pro- 
tected only what was original in the "Outward Bound" édition. It 
did not operate to extend or enlarge prior copyrights or remove from 
the public domain the author's works which, by his own act, he had 
dedicated to the public. If, for instance, the Messrs. Scribner should 
publish a new édition of Fielding's works their copyright would cover 
only that part of the édition which is new. It would not enable them 
to hold a monopoly in Fielding's writings. Any other publisher could 
pubUsh Fielding's works with perfect propriety. So, if the défendants 
were legally authorized to sell the works of the plaintiff found in the 
"Brushwood" édition, that right was not lost or impaired by the 
copyrighting of the "Outward Bound" volumes. It is contended that 
the plaintiff's copyrights were infringed by the défendants because the 
books or sheets which they purchased of his licensed publishers were 
unbound at the time and the publishers were unauthorized to sell 
them in this condition. It is not quite apparent how the intent and 
purpose of the copyright act can be limited by a private agreement 
between the author and his publisher. There is nothing in the law, 
surely, which prohibits the owner of a copyright from selling unbound 
books, if he desires to do so, and what he may do, his agent or li- 
censee may do also. If Mr. Kipling had personally sold the unbound 
volumes to défendants it probably would not be contended that he 
could recover damages under the statute because they were bound 
and resold. He stands in no more favorable condition because the 
sale was conducted by his agents. 

We are unable to find any provision in the agreements with plain- 
tiff's publishers which prohibited the sale of the copyrighted sheets 
to the défendants, but if such a provision were présent the plain- 
tiff's remedy would be an action against the publishers for breach of 
contract. Whether such an action could be maintained by one who 
had participated in the profits of the sale is a question which would 
probably cause the pleader many moments of anxious thought. Har- 
rison v. Maynard, supra. 

The "Ken of Kipling," which appears in the "Brushwood" édition, 
was not copyrighted by plaintiff, and the défendants, so far as the 
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copyright law is concernée!, had an absolute right to publish it in any 
form they saw fit. 

They also were at liberty to make and publish an index of the mat- 
ter contained in their volumes even though the index, as it necessarily 
must, contains words and phrases found in the text. 

The court is not permitted to enter the domain of ethics and 
attempt a détermination of this controversy according to the theoreti- 
cal code of marais which, it is contended, should govern the relations 
between author and publisher. We must adhère strictly to the law, 
as we understand it, and, with the issue thus limited, we hâve no 
difïîculty in agreeing with the Circuit Court that the plaintiff has failed 
utterly in estabHshing a cause of action under the copyright law. 

Second. — The plaintiiï insista that he has a valid trade-mark, con- 
sisting of an elephant's head, by which his productions hâve been 
known and protected and that the défendants hâve infringed by 
placing an elephant's head upon thirty sets of the "Brushwood" édi- 
tion. The proposition that an author can protect his writings by a 
trade-mark is unique and, at first blush, seems somewhat startling. 
It is certainly ofïfensive to the sesthetic and poetic taste to place such 
poems as the "Recessional" and "The Last Chantey" in the same 
category with pills and soap, to be dealt in as se much merchandise. 
We do not intend to décide that such a trade-mark is sanctioned by 
the law, but even if it were, it is manifest that the mark does not 
lose its characteristics because used to designate an unusual variety 
of "goods." In other words, the author, assuming that he may hâve 
such protection, must comply with the law if he would hâve a valid 
trade-mark. 

A trade-mark is a word, symbol or device by which the wares 
of the owner are known in trade. Its object is, first, to protect the 
party using it from compétition with inferior articles, and, second, 
to protect the pubHc from imposition. The trade-mark brands the 
goods as genuine, just as the signature to a letter stamps it as au- 
thentic. The elephant's head was not registered as a trade-mark 
until long after the commencement of this action and there is no évi- 
dence that it was ever so used by the plaintiiï until placed upon the 
"Outward Bound" édition, certainly there is no évidence that it was 
ever so used in this country or in England. There is proof that, in 
1888, an elephant's head appeared upon six books written by the 
plaintifï and published at Allahabad, in India, by A. H. Wheeler & 
Co. There is nothing to show that the plaintiff ever publicly claimed 
the elephant's head as his trade-mark. On the contrary it aopeared 
to be the mark of the publishers and not of the author. In eacli 
instance the head was surrounded by the words "A. H. Wheeler & 
Co.'s Indian Railway Library." If the words "Charles Scribner's 
Sons, Fifth Avenue, New York," had surrounded the médaillon on the 
cover of the volumes published by that fîrm it is not probable that it 
would be seriously contended that this was notice to the world that 
the médaillon was the trade-mark of Mr. Kipling. In short, there is 
nothing to show that the plaintiff ever publicly used the elephant's 
head as his trade-mark prior to its use on the "Outward Bound" 
édition and there was nothing connected with or incident to that 
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use to inform the public that the plaintiff asserted any rîght therein 
as a trade-mark. The court will take judicial knowledge of the fact 
that it is customary to publish bocks with ornamental designs stamped 
or printed on the covers, but no one, we venture to think, from the 
discovery of the art of printing to the présent day, ever imagined 
that such pictures and ornaments were the trade-marks of the authors 
of the bocks. Indeed, there is a design, probably intended to rep- 
resent a lotus flower, printed upon the back of each volume of the 
"Outward Bound" édition. So far as any knowledge of the public 
is concemed this lotus flower, or the initiais "R. K." on the "Swastika" 
édition, might be claimed as trade-marks with as much reason as 
the elephant's head. The suit, in so far as it is based upon the in- 
fringement of a trade-mark, should be ccnsidered as if this were the 
only cause of action stated. It is thought that it must fail because 
of insufficiency of proof to establish a common-law trade-mark, either 
by direct notice or prior public use, and because there is an absclute 
failure to prove damages. 

Third. — Has the plaintifï established a cause of action under the allé- 
gations of his complaint alleging unfair compétition in trade ? Actions 
of this character are based essentially upon fraud. Fraud must be 
proved, it cannot be inferred from unimpcrtant similarities net cal- 
culated to mislead the purchaser. The action may be maintained 
where it appears that the défendant is destroying, or attempting to 
destroy, an honest business by dishonest means. The gravamen of 
the action is a fraudulent purpose on the part of the défendant to 
represent to the public that the plaintifï's business is his business and 
by fraudulent misstatements to deprive the plaintifï of profits which 
he would otherwise receive. Lawrence Mfg. Ce. v. Tennessee Mfg. 
Co., 138 U. S. 537, 549, II Sup. Ct. 396, 34 L. Ed. 997. 

Has the plaintifï proved the défendants guilty of such fraud? In 
answering this question we start with the proposition, about which 
we think there can be no doubt, that the défendants had an un- 
questioned légal right to sell ail of the plaintifï's writings contained in 
the "Brushwood" édition. It is well-nigh impossible to suppose that 
any one intending to purchase the "Outward Bound" édition could 
be induced to purchase the "Brushwood" instead. There is no 
proof that any one was deceived. The two éditions diflfer in almost 
ail essential features. The volumes are unlike in size, shape, binding, 
color, arrangement and typography. In their advertisements the aim 
of the défendants was net to make the pubHc believe that their 
édition was the same as the "Outward Bound," but that it was more 
complète than that or any other édition. 

What, then, is the accusation against the défendants? When 
reduced to its last analysis it will be found to be the use of the ele- 
phant's head upon 15 sets printed for themselves and 15 printed for 
E. P. Dutton & Co. The use of this device was an impropriety, but, 
in view of ail the surrounding facts and circumstances, it was whoUy 
insufficient to sustain a charge of intentional déception. The conduct 
of thç défendants was that of fair-rninded competitors who had no 
purpose to misrepresent their own édition as the "Outward Bound" 
édition. They showed a disposition to remove ail grounds of com- 
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plaint, both real and imaginary, and, upon heing informed of them, 
promptly discontinued ail the objectionable features of which the plain • 
tiff had the least right to complain. 

There is no proof of direct damage and the theory of consequential 
and remote injury advanced by the plaintiff is too spéculative to be 
entertained. 

The "Swastika" édition, published, in the spring of 1899, through 
the house of Doubleday & McClure Company, was properly received 
in évidence. As before stated this was an édition of 20,000 sets "au- 
thorized" by the plaintiiï and made up, precisely as the "Brushwood" 
was made up, by purchasing unbound sheets from authorized pub- 
lishers. On each of the 300,000 volumes were the words "Author- 
ized Edition," but there was no elephant's head. On the "Swastika" 
boxes containing the volumes are the words "This Edition Sold Only 
in Sets." It was compétent to show that, after the publication of 
the "Outward Bound" édition the plaintifï's conduct regarding that 
édition had been in many respects identical with the défendants' con- 
duct of which he complains. The "Swastika" proof shows the plain- 
tifï's acts to be in conflict with the law of unfair compétition as inter- 
preted by his counsel and wholly inconsistent with the theory of dam- 
ages advanced in his behalf. 

In view of the opinion entertained upon the merits we deem it 
unnecessary to pass upon the numerous exceptions taken to the re- 
jection and admission of testimony. 

The judgment is afïirmed. 



JTTDSON V. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit January 15, 1903.) 

No. 31. 
United States — Condbmnation Procbedings— Power of District At- 

TORNKT TO AGBEK TO ArbITRATION. 

A district attorney of the United States, authorized to Instltute and 
conduct proceedlngs to condemn land for a public building within a state, 
has the same power to blnd the United States by an agreement to subinit 
the matter of damages to arbltration. In accordance with a provision of 
the state statute applicable to such actions, as the attorney for an In- 
dlvidual litigant would hâve. 
Same— Aqkbbmknt por Arbitration— Conclusiveness of Jddgmbnt on 

AWARD. 

Gen. St. Conn. 1902, § 958, provides that "when the parties to any 
action pendlng in court désire to refer it to arbltration each may choose 
one arbltrator and the court may appoint a third; and the award of such 
arbitrators returned to and accepted by the court shall be final and judg- 
ment shall be rendered pursuant thereto." In an action brought by the 
United States in that state to condemn land for a public building, in 
which In accordance with the state procédure it was the duty of the 
court, on application of the government, to appoint a committee to as- 
sess the damages, the District Attorney and the attorney for the land- 
owner entered into a stipulation to submlt ail clalms "to the arbitrament 
and détermination" of three persons named, and that the "décision and 
award of a majority of sald arbitrators" should be final when approved 
by the court. Such an award was made and submitted to the court by 
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the District Attorney, approved wlthout objection, and judgment entered 
thereon. Eeld, that the stipulation was one for arbltratlon, and not for 
the appolntment of a committee under the condemnatlon statute, and that 
the judgment entered upon the award was conclusive on the United 
Statea. 

8. ARBITRATION— WaiTHR of IrREGCIiARITY. 

Under the law of Connecticut as establlshed by décision, where a pend- 
Ing cause is submitted to arbitration under the statute, which provides 
that each party may appoint an arbitrator, "and the court may appoint 
a third," the fact that ail three arbitrators are selected by the parties 
does not invalidate their award, when the parties proceed to judgment 
thereon wlthout objection. 
4 Samk— Acckptancb bt Court — Grounds for Sktting Aside. 

The provision of Gen. St. Conn. 1902, § 958, that an award by arbi- 
trators shall be final "when accepted by the court," by Implication gives 
the court power to reject an award; but such power is not arbitrary, and 
a court Is not Justified in rejecting an award, or in setting aside a judg- 
ment entered thereon, when no irregular or Improper conduct on the part 
of the arbitrators is shown. 

In Error to the District Court of the United States for the District 
of Connecticut. 

This cause cornes hère upon writ of error to review a Judgment acceptlng 
and conflrmlng the report of Messrs. Tweedy, Mervin, and Bristol, a com- 
mittee appolnted to ascertain the value of land of respondent, and adjudging 
that the petitioner, the United States, pay into court for the use of said re- 
spondent, Judson, the sum of $15,525 as the full value of the property and 
just damages for the taking thereof, and that upon such payment the land 
should become the property of the United States. The owner of the land is 
plaintiff in error. The facts are set forth in the opinion. 

Styles Judson, Jr., and R. E. De Forest, for plaintiflf in error. 
George P. Carroll and F. H. Parker, U. S. Atty. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge, In September, 1897, the Treasury De- 
partment requested the Attorney General to give such instructions to 
the United States Attorney for the District of Connecticut as might 
be necessary to hâve proceedings in condemnation instituted against 
certain real estate in the city of Bridgeport owned by Judson, in or- 
der that the United States might acquire title thereto, for an addition 
to the post office in that city, authorized by act of July 19, 1897. 
The Attorney General forwrarded a copy to the District Attorney, 
with instructions to "institute proceedings on behalf of the United 
States for the condemnation of the land referred to." 

The statutes of Connecticut give the consent of the state to the ac- 
quisition by the United States by purchase, condemnation, or other- 
wise for custom houses, post offices, etc. There is no suggestion 
that the methods by which the United States shall seek to condemn 
land are to be in any wise difïerent from those to be pursued by the 
State, or by some of its political divisions. The method prescribed for 
the State, for counties, towns, and school districts, is by the appoint- 
ment of a committee. Application is to be made to the appropriate 
court or judge, the owner being brought into court by summons or 
other civil process. Said court or judge, after due notice of said ap- 
plication, shall appoint a committee of three disinterested men, who, 
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after being sworn and liaving given reasonable notice to the parties 
interested, shall view the land, hear the évidence, ascertain the value, 
assess just damages to the owner or owners, and report their doings to 
said court or judge, who may accept the same, or may, in case of any 
irregular or improper conduct on the part of said committee in the per- 
formance of their duty, reject it; and in case of rejection said court 
or judge shall appoint another committee, who shall proceed in the 
same marnier as the first one. The acceptance of the report of such 
committee shall operate as a judgment in favor of any person to 
whom damage is assessed. The land shall not be inclosed or used 
by the state until the amount is paid, and upon payment or deposit 
shall become the property of the state. Gen. St. Conn. 1902, tit. 31, 
"Eminent Domain," §§ 4102-4121. 

The District Attorney undertook to hâve the land condemned by 
such a proceeding. A pétition to appoint a committee who should 
view the land, ascertain its value, assess just damages, etc., as provided 
in the statute, was prepared October 18, 1897, and within a few days 
was served on Judson, and on some others whose lands were at first 
included, but as to whom discontinuance has since been entered. Pé- 
tition was accompanied by a summons directing respondent to appear 
before the District Judge on the first Tuesday of December, 1897. 

What happened on the return day does not appear. The record 
discloses no action for nearly six months. On May 28, 1898, which, 
as the bill of exceptions says, was "the day assigned for the appoint- 
ment of the committee as prayed for," the District Attorney and the 
attorney for Judson appeared, and informed the court that the case 
would fumish no business at that time, as the parties would probably 
reach an agreement as to a committee. At that time they had agreed 
together as to the appointment of Messrs. Robertson and Marsh. 
Subsequently they executed the following instrument, entitled in the 
United States District Court, with the name of the pending action, 
"Lyman Gage, Treasurer, v. R. M. Judson." The title of the action 
was subsequently changed to "United States v. R. M. Judson" : 

"Knotv ail men that we, Charles W. Comstock, United States Attorney for 
the district of Connectlcut, and Robert E. De Forest, of Bridgeport, attorney 
for the said R. M. Judson, do hereby promise and agrée, to and with each 
other, to submit, and do hereby submit, ail questions and claims between the 
said United States and the said R. M. Judson, In the action above mentioned 
and pending In said court, to the arbitrament and détermination of Alex. C. 
Robertson, of Montville, Connectlcut Charles B. Marsh, of Bridgeport, Con- 
nectlcut, and Frederick A. Bartlett, of Bridgeport, Connectlcut, and a décision 
and award of a majorlty of said arbltrators shall be final and conclusive upon 
the approval of the award so made by the court. 

"The hearlngs to be In Bridgeport. 

"In witness whereof we hâve hereunto set our hands and seals thls 8th day 
of June, A. D. 1898. Charles W. Comstock. [L. S.] 

"Robert E. De Forest. [L. S.]" 

The arbitrators viewed the property, heard évidence, ascertained the 
value, and assessed damages, the District Attorney taking part in ail 
proceedings before them. On August 8th they signed an award of 
$32,000 to Judson for his land and damages, and on August loth the 
District Attorney and the attorney for Judson filed this award and 
the agreement to arbitrate in the United States District Court, On 
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October 5th the District Attorney appeared in court, stated that the 
government was satisfied with the award, and moved that it be ac 
cepted. Thereupon the District Judge made certain entries in his 
private noinute book. Thèse need not be set f orth ; they will be found 
in our former opinion, where their effect was discussed. Judson v. 
Gage, 39 C. C. A. 156, 98 Fed. 540. Suffice it to say that this court 
has held that they did not amount to a judgment. At the next term, 
however, on January 3, 1899, the court, upon the motion of the Dis- 
trict Attorney, ordered and adjudged that the award be approved, 
judgment rendered thereon, and the land become the property of the 
United States upon payment of said award. Subsequently, at the same 
term of court, on February 6, 1899, the District Attorney moved that 
this judgment be reopened, the award set aside, and the con- 
demnation proceedings instituted against Judson by the original 
pétition in the case "gone forward with in the manner authorized by 
law." After hearing and considération, the District Judge, on May 23, 
1899, made an order vacating the judgment and the award. The 
grounds of such action will be rehearsed infra. Thereafter, on June 
12, 1899, the court ordered that a hearing on the appointment of a 
committee be had on July 17, 1899. The matter was adjourned from 
time to time, awaiting the décision of the former appeal (39 C. C. A. 
156, 98 Fed. 540), as to the eflfect of the entries of October, 1898; and 
on February 5, 1900, the court appointed Messrs. Bristol, Tweedy, and 
Merwin a committee to proceed in conformity with the statutes of 
Connecticut heretofore cited. 

The committee thus appointed gave notice, viewed the land, heard 
évidence, ascertained the value to be $15,525, assessed to Judson the 
said sum of $15,525 as his damages, and on January 25, 1901, reported 
their doings to the District Judge. Remonstrance against the accept- 
ance of the report was filed by Judson's attorneys, and an answer 
thereto by the District Attorney, ail in conformity to Connecticut 
practice ; and on January 7, 1902, after due considération, the report 
of the committee was accepted and confîrmed, and judgment entered 
directing the payment of $15,525 by the United States, and that upon 
such payment the land should become the property of the United 
States. This writ of error was sued out to review such judgment. 

Thèse facts hâve been abstracted from the record with considérable 
difficulty, by reason of the clumsy manner in which it has been put to- 
gether. It contains many papers which hâve nothing whatever to 
do with the matters sought to be reviewed by the writ of error. It 
seems as if ail the papers which were to be found on file in the clerk's 
office, entitled in this cause, had been hastily gathered together with- 
out any regard to their logical séquence, and certified to this court, 
without the slightest effort to eliminate those which hâve nothing to do 
with this appeàl. 

The remonstrance against the acceptance of the report contains 
many averments of "irregular and improper conduct" on the part of 
the committee in excluding testimony offered on behalf of Judson. Of 
thèse, certainly one is most serious, and might, if it were analyzed, be 
sufficient ground for reversai; but such a reversai would leave the 
fundamental question undisposed of. The important point to be de- 
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cided is wihether the court had authority to vacate the judgment of 
January 3, 1899, approving the award and decreeing accordingly. Of 
course, if he had no such authority, that judgment stands, it terminated 
the cause in the District Court, the subséquent proceedings were ail 
irregular and unauthorized, and the judgment appealed from should be 
itself vacated. 

When appUcation was made to vacate the first judgment there was 
nothing before the court to show any irregular or improper conduct 
in the performance of their duty on the part of the persons who 
made the original award ; there was nothing to show that their award 
was so high that the court should hâve refused to accept it ; and the 
District Judge in the order vacating both judgment and award ex- 
pressly states the grounds therefor as foUows: "Inasmuch as the 
court was never called upon to appoint any committee to ascertain 
damages for the taking of the land in question, and inasmuch as the 
arbitrators herein acted without any authority from or appointment 
by the court." Thèse grounds are more fuUy set forth in the foUow- 
ing excerpts from the opinion : 

"No order of appointment of a committee was ever made by the court, tbe 
court never havlng known the names of the persons actlng as committee 
[prier to the présentation of their report]. The position of respondent Is that 
the judge of a court may delegate to counsel the appointment of a committee; 
that thereupon they may agrée upon such committee, and such committee 
may act without the names of the persons agreed upon havlng been approved 
by the court. • • • [After citing several Connectlcut cases, the opinion 
proceeds:] * • • In ail thèse cases it was held that the party had walved 
objection by net taliing it until after the conclusion of the trial and décision 
against him. In ail of thèse cases the party had a right to walve the objec- 
tions. In ail, except the criminal case, the party might hâve submitted hls 
claims to a tribunal, or agreed upon the question at Issue without the aid of 
the court. The District Attomey had no such right. He could not legally 
agrée upon any sum to be paid for the land; he could not agrée to submlt the 
case to arbitration; he could not blnd the United States by an agreement 
upon a committee; the United States cannot be estopped by hls act in such 
a matter, While a committee nominated or assented to by a District Attorney 
might hâve been appolnted by the court upon motion, it would hâve been the 
duty of the court to satisfy itself that the committee was a proper ofae before 
appointing it. It is possible that the court, if informed that certain persons 
had been agreed upon, might hâve considered the assent of the District At- 
torney sufflcient évidence of their fitness without further inquiry. It is pos- 
sible, and perhaps probable, that the court would hâve made some further in- 
quiry of counsel or otherwise in regard to the qualifications of the committee 
agreed upon before appointing them. However this may be, the court cer- 
tainly never did appoint them, unless it be the law that the judge, when in- 
formed that counsel would probably agrée upon a committee, can then and 
there appoint such a committee as the counsel may thereafter agrée upon." 

The contention of respondent's counsel in this court is not that the 
judge may delegate to counsel the appointment of a committee, but 
that where a séries of acts such as is above rehearsed has taken place, 
and an award has been accepted, without any remonstrance, and judg- 
ment confirming the action of the putative committee has been en- 
tered without objection, the party seeking to exercise the right of 
eminent domain, whether it be a town, or the state of Connecticut, or 
the United States, is estopped from asking to hâve that judgment 
vacated on the ground that individuals agreed upon by the counsel 
120 F.- 
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for botli fsÎKÎes Were. not actually appointed a committee by order oi 
court beforethey began:toact. 

Wé are satisfied, howevër, thât ,nô attempt was made by the re- 
spondent's cQunsel aod the District Attorney to usurp :the judicial 
functions, and*to choose a "committee," under the atatutes first above 
cited, and concur in ttie finding of the District Judge that the three 
individuals were agreed up!on>;notas a committee, but as arbitrators. 
The form of the written agreeïnentfor submission> and of the décision 
filed awarding damages, andy indeed,,the very circumstance that coun- 
sel undertook theniselves to agrée upon a choice of individuals, 
when the statute.expressly provided' that the "court or judge shall 
appdiiat" them, aH mostpefsuâsiyely indicate that a référence to arbi- 
tration was what they had in viewandearried out. 

It will be n«eessary, therefoxe* to; refer to the statutes of Connecticut 
which provide for arbit rations, iln section 957, Revision 1902, there 
is provision made for the submission of any controversy to arbitration 
upoiî, "an agreement signfed and sworn to by any parties." It is un- 
necessary to state the détails of this section, because it manifestly deals 
with a çoriti'O.yprsy which has not ripened into an actiçn, and because 
the District Attqrney nçither;by virtue of his ofHce noir by any spécial 
désignation was authorized to bind the United States by submitting 
such a controv^ersy to arbitl-ation. The next section (958) is as fol- 
lows:. ," '".: ,. ,|; 

. "Sec. 958. Wheii tbe parties ;tp,. any action, pendlng In court, désire to refer 
It to arbitratjçm, >eacb may choose one arbitrator,, and the court may appoint 
attiird; and itheaward ol such arbitratqrs, returned to» mi accepted by, the 
Gourt, shall be final, and judgment shall be rendered > pursu^nt thereto, and 
exécution granted thercoà, with costs." 

The proceedingito condemn the property of Judson was an action 
pending in court, and as such could be referred under this section, pre- 
cisely a? othçr actions ort cçintract or in tort maj', in proper cases, be 
referred to be ttied; ■yvithout a jury, , An application for. such référence 
is an incident of the action, to be anticipated by both parties when 
action is brought. It is an incident which, under universal practice, 
it is within the province of the t-espective attorneys tô control. No 
provision of the. section rëquires th^ seal, or the oath, or the signature 
of the party (aa iii, section 957) to be presented to the court before 
référence is had. ; The àssent to such an arbitration is one which it is 
within the àttor'ney's power to giyç, by virtue of his office as attorney 
in charge of the pàrty's litigation in such pending action, and, what- 
ever différences ithere may be between him and his client. as to whether 
auch référence should or should not be agreed to, the other party has 
the right to r€ly;on the attorney's; power to represent his client in the 
procédure r.egulatôd by this section just as much as he has in any steps 
he may take conlormably tO'thè recognized procédure in pending 
actions. No one advances the proposition hère that in the case of a 
private litigant thç assent éxpressed by his counsel to an arbitration 
under section 958 :could berepudiated by the client aftër the arbitrators 
had made their âward, and no case cited warrants any such conclusion. 

"Condemnation suita in behalf of the United States to acquirè lands 
for public; iuse; are, iby the act of Coïigress of August i, 1888 [U. S. 
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Comp. St. 1901, p. 2516], to be conducted, as to matters of practice 
in the fédéral court having jurisdiction, in conformity as near as may 
be to the practice, pleadings, forms, and proceedings existing at the 
time in like causes in the courts of record of the state within which 
such fédéral court is held. It has been decided by the Suprême Court 
that a proceeding to condemn land for public use is a suit at common 
law. Kohi V. U. S., 91 U. S. 367, 23 L. Ed. 449. Consequently, 
irrespective of the terms of the fédéral condemnation act, conformity of 
procédure is required, as in ail suits at common law, by section 914 of 
the United States Revised Statutes [U. S. Comp. St. 1901, p. 684]." 
In re Secretary of the Treasury (C. C.) 45 Fed. 396, 11 L. R. A. 275. 
In Cooke v. U. S., 91 U. S. 389, 23 L. Ed. 237, it is held that when 
a government enters the domain of commerce it submits itself to the 
same laws that govern individuals there. Thus, if it becomes the 
holder of a bill of exchange, it must use the same "dihgence to charge 
the drawers and indorsers that is required of individuals, and, if it 
fails in this, its claim upon the parties is lost. United States v. Barker, 
12 Wheat. 559, 6 L. Ed. 728. Generally, in respect to ail the commer- 
cial business of the government, if an ofilcer specially charged with 
the performance of any duty, and authorized to represent the govern- 
ment in that behalf, neglects that duty, and loss ensues, the govern- 
ment must bear the conséquences of his neglect. But this cannot hap- 
pen until the ofïicer specially charged with the duty, if there be one, 
has acted or ought to hâve acted. As the government can only act 
through its ofificers, it may sélect for its work whomsoever it will ; but 
it must hâve some représentative authorized to act in ail the emer- 
gencies of its commercial transactions. If it fail in this, it fails in the 
performance of its own duties, and must be charged with the consé- 
quences that follow such omissions in the commercial world." 

This court held In re Secretary of the Treasury, 12 C. C. A. 235, 64 
Fed. 472, that when "the United States institute a suit they * * * 
stand with référence to the rights of the défendants precisely as private 
suitors, except that they are exempt from costs and from affirmative 
relief against them beyond the demand or propertv in controversy. 
The Siren, 7 Wall. 152, 19 L. Ed. 129." 

So, too, when the fédéral government undertakes to enter into a liti- 
gation with an individual, and to prosecute that litigation in conformity 
with the procédure of some particular state, it will be bound by the 
acts of its attorney as other litigants are when prosecuting or defend- 
ing suits under such procédure. When such procédure recognizes the 
authority of the attorney, by virtue of his ofifice, to bind his cHent by 
admissions made in pleading, by stipulations as to forms of proof, by 
failure to object to testimony, by consenting to proceed before 11 
jurors, by moving for or agreeing to a référence, precisely the same 
rule must be applied to the United States appearing by its District At- 
torney. We are therefore clearly of the opinion that the District At- 
torney had authority to bind the United States by indicating a désire 
to refer the pending action against Judson to arbitration and by ex- 
pressing a choice as to the arbitrators. 

It mav be noted that whereas sections 4103, etc., provide that the 
court "shall" appoint the committee, the section regulating arbitrations 
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of pending actions (section 958) provides that each side may choose 
one arbitrator and the court "may" appoint a third. This languag-e 
would seem to indicate that if the parties choose to go on before the 
two arbitrators whom they hâve chosen they may do so. No Con- 
necticut décision to which we are referred expressly décides that point, 
but abundant authorities from that state sustain the proposition that 
whento the knowledge of both sides there has been some irregularity 
in the initiation of the proceeding, and both sides hâve nevertheless 
gone on until final décision, they are mutually estopped from disputing 
the legality of the tribunal they hâve selected. This was held in Smith 
V. Town of New Haven, 59 Conn. 203, 22 Atl. 146, where the statute 
required a committee of three, whereas a committee of two only had 
acted. Other authorities are Andrews v. Wheaton, 23 Conn. 112; 
Crone v. Daniels, 20 Conn. 331; Post v. WilHams, 33 Conn. 147; 
Sherwood v. Stevenson, 25 Conn. 431 ; White v. Fox, 29 Conn. 570; 
Kimball v. First Baptist Church, 2 Gray, 517; Newcomb v. Wood, 97 
U. S. 581, 24 L. Ed. 1085. Ail thèse causes were cited by the District 
Judge, and distinguished by him, on the theory that the "District 
Attorney could not agrée to submit the case to arbitration" ; but on 
that proposition we hâve reached a différent conclusion. 

We hâve, then, a case where both sides by their compétent représen- 
tatives agreed to refer a pending action to arbitration under section 
958, where they each chose an arbitrator, where they each agreed to 
the one chosen by the other, where they both agreed to a third arbi- 
trator, whom otherwise the court would hâve appointed, where they 
proceeded before the three persons thus selected without objection by 
either, put in their proofs, presented their arguments, and awaited the 
award without any suggestion that the tribunal of their own sélection 
was incompétent to act. Under the procédure in Connecticut as 
administered by its courts, Siuch objection came too late. Both sides 
were estopped when the award came before the court from insisting 
on the objection that the name of the third arbitrator, who was the 
choice of both sides, had not been presented to the court for its action 
before the arbitrators proceeded with the cause. Such is the plain 
import of the authorities cited, in the case of litigants other than the 
United States, and, as was pointed out before, this sort of arbitration 
being an incident of the procédure to condemn land, the same rule 
must apply to the United States when it is prosecuting a suit in con- 
formity to such procédure. 

There is another différence between the statutory provisions for trial 
by "committee" and trial by "arbitrators." In the former case, when 
the report is presented to the court or judge, he or it "may accept the 
same, or may, in the case of any irregular or improper conduct on the 
part of said committee in the performance of their duty, reject it." 
This confines the power to reject to cases where the irregular or im- 
proper conduct, etc., is shown. In section 958 the language is, "the 
award * * * returned to and accepted by the court shall be final," 
etc. The power to accept would seem to carry with it the power to 
reject, and it was so held in Re Curtis-Castle Arbitration, 64 Conn. 
501, 30 Atl. 769, 42 Am. St. Rep. 200. That case held, however, and 
it seems to be a leading case in Connecticut, that this did not import a 
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purely arbitrary power to reject; that "the duty imposed on a court 
in the acceptance of the award of arbitrators is closely similar to the 
duty in the acceptance of the report of a committee, or of an auditor, 
or of a référée. The same word is used by the statutes, and the duties 
imposed must be substantially the same." When the award of the 
arbitrators therefore was brought before the District Judge for his ac- 
ceptance, on January 3, 1899, unaccompanied by any remonstrance 
showing any irregular or improper conduct in the performance of their 
duties by the arbitrators, he committed no error in accepting it, and 
entering judgment pursuant thereto. And, in accordance with the 
views above expressed, we are satisfied that the District Judge erred- 
when he undertook to vacate such judgment and award solely upon 
the grounds that "the court was never called upon to appoint any 
committee," and "the arbitrators acted without any authority from or 
appointment by the court." The order of vacatur, therefore, entered 
May 23, 1899, should be vacated and set aside. Inasmuch as the judg- 
ment of January 3, 1899, disposed finally of the pending action by ad- 
judging the value of his property and damages to Judson, and his 
said property to the United States upon payment of the award, the 
further action of the District Judge in appointing a new committee 
was without authority, and the subséquent judgment of January 7, 
1902, undertaking to accept the subséquent award of such new com- 
mittee, should be vacated and set aside. 

The judgment of January 7, 1902, is reversed, and the cause re- 
manded, with instructions to vacate the order of May 23, 1899. 



TEXAS & P. E. CO. V. CAU. 
(Carcnit Court of Appeals, Fifth Circuit. March 10, 1903.) 

On Rehearing. 

For former opinion, see 120 Fed. 15. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. We find nothing in the reasons presented for a 
rehearing to make us doubt the correctness of the décision hereto- 
fore rendered, and the rehearing is denied. 



BIRCKHEAD v. DE FOREST et aL 
(Circuit Court of Appeals, Second Circuit. January 8, 1903.) 

No. 8. 

PAHTNBRSHIP— LiABILITT OF PARTNERS— F AILCBK TO GiVB NOTICK 09 DlS- 
SOIiDTION. 

A firm of attorneys bad done business for plaintifC's testatrix for a 
number of years, one of the members making investments for her ancî 
looliing after the securitles taken. The firm dissolved, but no notice of 
the fact was given to the client, and the members continued to occupy 
the same office, and to use the firm name upon their signs, letter heads. 
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and ii^ sults. Such membqr of the old flrm foreclosed a mortgage taken 
by him for the client, using the flrm name with the consent ofi the others. 
He bld In the property himself, making no cash payment, but the flrm 
recéipted fot such payment on the records, fie advlsed the client of his 
purchase, but not that the money was not paid, and in answer to her 
request to reinvest the money wrote her that he could probably do so on 
the same property. He subsequently remltted her the Interest regularly, 
until her death, after which he became insolvent, never having made any 
reinvestment in her name. Held, that if décèdent employed hlm in liis 
représentative capaclty as a member of the flrm the other members were 
Jointly liable with him for the amount of the bld, to the extent of the 
mortgage, and that whether she did so deal with hlm was a question for 
the Jury. 
8. LiMrTATroNS— Accru Ali op Cause op Action— Dbmand. 

The client having authorized the reinvestment of thè proceeds of the 
mortgage, a cause of action in her favor to recoyer the same dld not 
accrue, nor the statute of limitations commence to run against her, until 
demand, prpvlded such demand was made within a reasonable time, and 
she would not be required to make it so long as she was led to belleve 
that the mOney had in fact been relnvested, nor could the défendants 
allège their own wrong by setting up a misappropriation of the money 
to give a.right of action without demand, which would entitle them to the 
défense of limitation. 

8. Same— Action Against Attoiînets — New York Statuts. 

Code Ciy. Proc. N. Y. I 410, as construed by the courts of the state, 
opérâtes to shield clients from the effeçt of the six-years statute of limi- 
tations in actions growing ont of the receipt and détention of money by 
attorneys, when the client does not hâve knowledge of the facts which 
entitle him to dispense with a demand, and to set the statute in opéra- 
tion only from the time he acquires such knowledge. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Treadwell Cleveland, for plaintifï in error. 
Austin G. Fox, for défendants in error. 

Before WALLACE, TÔWNSEND, and COXE, Circuit Judges. 

WALLACE, Circuit Judge. The plaintiff in error was the plain- 
tifï in the court below, and brings this writ of error to review a judg- 
ment for the défendants. The action was brought to recover money 
alleged to hâve been received by the défendants as copartners in the 
law firm of De Forest & Weeks, being the proceeds of a mortgage 
owned by Mary E. Birckhead, the plaintifif's testatrix, which was fore- 
closed by De Forest & Weeks as her attorneys. The défense to the 
action by the défendants, the two De Forests and Hall, was that they 
were not copartners with Weeks at the time of the foreclosure of the 
mortgage, and did not receive any of the proceeds. They also plead- 
ed the six-years statute of limitations as a bar. Weeks did not défend 
the action, tjpon the trial the jury was instructed by the court to 
render a verdict for the défendants. The assignments of error chal- 
lenge the corr^ctness of this ruling. 

The évidence established the following facts: The law firm of De 
Forest & Weeks was constituted prior to 1878, their office being at 
the city of New York. Mrs. Birckhead resided at Baltimore, and be- 
fore her rna,rriage Mr. De Forest had been her guardian. After she 
became of âge, and in 1878, the firm were her attorneys in litigation 
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to whkh she was a party. From that time until her death, in March, 
189 1, Weeks was intrusted by her with the care and management of 
investments in this state, including the loaning of funds on bond and 
mortgage, keeping the custody of the securities, coUecting the Inter- 
est, and reinvesting the principal from time to time. In 1884 he 
loaned for her $6,000 to the Misses Carpenter, and took their bond 
payable to her, secured by a mortgage upon certain real estate in 
Dutchess county. The firm examined the title upon the loan, drew 
the bond and mortgage, procured the mortgage to be recorded, and 
received the compensation therefor. The bond was conditioned for 
the payment of the principal sum May i, 1886, with interest semian- 
nually at 6 per cent, on the ist days of May and November in each 
year. Weeks collected and remitted to Mrs. Birckhead the interest, 
$180, which became due November 1, 1886. In February, 1887, he 
advised her by letter that he proposée to foreclose the mortgage, as 
the Carpenters found it necessary to sell the property, and there were 
difficulties in the way of their making title without a foreclosure. Feb- 
ruary 27, 1887, he caused an action to be brought in her name for the 
foreclosure of the mortgage, using the name of De Forest & Weeks as 
her attorneys of record. This action was prosecuted to a final decree, 
and the mortgaged property was sold under the decree in June, 1887, 
by a référée appointed by the court, Weeks becoming the purchaser 
at the sale upon a bid for $6,500. No purchase money was actually 
paid by Weeks, but De Forest & Weeks as attorneys for Mrs. Birck- 
head receipted for the amount to the référée. Neither De Forest & 
Weeks, nor Weeks individually, rendered any bill to Mrs. Birckhead 
for services or disbursements in the foreclosure action, or ever re- 
ceived any compensation therefor. Pending the foreclosure Weeks 
had advised Mrs. Birckhead by letter that he should probably bid in 
the property himself at the foreclosure sale. In reply to this she ex- 
pressed the hope that he would be able to reinvest the money. Sub- 
sequently he advised her that he had bid the property in at the sale, 
and should endeavor to sell it again at private sale, and would very 
possibly be able in doing so to hâve her mortgage continued. From 
this time until Mrs. Birckhead's death he remitted to her each May 
and November $180, purporting to be interest payments received by 
him upon the Carpenter mortgages. After Mrs. Birckhead's death he 
remitted similar interest payments to the plaintiflf, including one for 
November, 1892. No interest payment for May, 1893, was remitted, 
and in that month Weeks made a gênerai assignment for the benefit 
of creditors. Irrespective of the assignment, it does not appear wheth- 
er or not Weeks ever sold or conveyed the Carpenter property. It 
does appear, however, that no mortgage on the property to Mrs. 
Birckhead subséquent to the original was ever recorded with the 
clerk of Dutchess county. 

The firm of De Forest & Weeks had been composed of the défend- 
ants and Weeks. It was dissolved December 31, 1886, but no notice of 
the dissolution was given to Mrs. Birckhead, or to many other clients 
of the firm, and until subséquent to her death the De Forests and Hall 
occupied the same ofïice with Weeks, and the name of De Forest & 
Weeks continued upon the office signs. The De Forests, Hall, and 
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Weeks employed the same office clerks, and jointly contribated the 
expansés of office rent and clerk hire. Mr. De For est in his testi- 
mony thus described the situation: "The firm name of De Forest & 
Weeks was continued, I thînk, until 1893. It was used in connection 
with the transactions of our law business, and it appeared upon the 
door ; it appeared upon the signboard upon the building ; it appeared 
on our letter heads ; it appeared upon the books which were used for 
the binding up of papers. We saw no reason for not doing so. So 
far as any stranger was concerned, there was no change in the name 
under wWch the business was conducted." The name of De Forest 
& Weeks was occasionally used as the attorneys of record in suits. 
Mr. Hall testiiîed: "That name was used continually right along, just 
as if the firm had never been dissolved, so far as the use of the name 
was concerned." The letters of Weeks to Mrs. Birckhead, though 
signed by bim individually, were always written upon paper bearing 
the letter head of the firm. 

There was no évidence tending to show that Mrs. Birckhead was 
ever informed that the property was sold at the foreclosure sale with- 
out a cash payment, and the évidence authorized the jury to find that 
she always supposed it had been sold for a sufficient sum to satisfy 
her mortgage in full, and that the purchase money had been paid by 
Weeks and reinvested for her, and that he had conveyed the property 
to the Carpenters, and by some arrangement with them had reinstated 
the mortgage upon the property. It was conceded upon the trial that 
Weeks used the firm name to foreclose the mortgage with the per- 
mission of the défendants. 

Upon the case thus presented we think there were questions of fact 
for the détermination of the jury. 

Clients comttionly intrust their légal business to some one of the 
members of a law firm in préférence to the others, and the circum- 
stance that a particular member is selected does not afifect the liabil- 
ity of ail the partners for the acts of each. The retainer or employ- 
ment of one çives rise to a joint liability to ail by the cUent, and recip- 
rocally to a joint liability by ail to the client. Harman v. Johnson, 
22 Law J. Q. B. 297; Warner v. Griswold, 8 Wend. 665. 

Although Mrs. Birckhead had intrusted the management of her af- 
fairs to Weeks personally, if in doing so she supposed him to be the 
représentative of the firm in her transactions, it is clear that ail the 
members of the firm were responsible to her for any breach of his 
professional duties to her préjudice. As to Mrs. Birckhead they main- 
tained their original copartnership relations, and after the dissolution, 
as before, the several members continued to be copartners. When the 
firm consented to act as her attorneys in the foreclosure action, the 
several members became jointly liable for any miscarriage in the con- 
duct of the proceedings. It is quite immaterial that she did not know 
whether the firm or Weeks personally had undertaken the conduct of 
the foreclosure action, if she supposed that in that proceeding he was 
representing the firm. Towards her their position was precisely the 
same as though they had been copartners between themselves. It was 
for the jury to détermine upon ail the évidence whether she dea.lt with 
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hîm in his représentative capacity, or individually and without reliance 

upon the responsibility of the défendants. 

If Mrs. Birckhead dealt with Weeks in his représentative capacity, 
it would seem plain that the firm became Uable to her for the amount 
of the bid at the foreclosure sale to the extent necessary to satisfy her 
mortgage. This is not because Weeks bid in the property himseh'; 
that act was impliedly authorized in advance, and the évidence would 
hâve authorized the jury to find was subsequently ratified by Mrs. 
Birckhead. But the firm was bound to see to it, in the absence of in- 
structions from her to the contrary, that the avails of the sale were 
secured to her. Having accepted Weeks' personal responsibility in 
lieu of money, the firm became Hable to her as for money received to 
her use. Gilchrist v. Cunningham, 8 Wend. 641 ; Beardsley v. Root, 
II Johns. 464, 6 Am. Dec. 386. They permitted the mortgage to be 
extinguished by the sale, and, instead of requiring the purchaser to 
pay in the amount of the purchase money, permitted him to retain it 
in his own hands. They thereby became responsible for it as though 
they had actually received it. It is true Weeks was authorized by Mrs. 
Birckhead to reinvest it, and if he had done so their liability would 
hâve been discharged; and if he had actually paid it to them, and 
they had paid it back to him for investment in a particular security, 
and he had so invested it, as there would hâve been no violation of 
duty against Mrs. Birckhead on his part, there would hâve been noné 
on theirs. But, having permitted it to remain in his hands without 
seeing to it that it was applied to a legitimate purpose, they cannot 
escape responsibility for the conséquences. 

It remains to consider whether the statute of limitations was a dé- 
fense to the action. This action was commenced September 26, 1894, 
and by the statute was barred if it was not brought within six years 
from the time the cause of action accrued. It is insisted for the de- 
fendants in error that the cause of action arose at the time of the fore- 
closure sale, in June, 1887. I* is insisted for the plaintiflf in error that 
because of Weeks' conduct in leading Mrs. Birckhead to suppose that 
her money had been reinvested the cause of action did not arise until 
she had knowledge of the facts. In applying the statute of limitations 
the fédéral courts in actions at law follow the rules which obtain 
in the courts of the state within which the action is tried. Leiifingwell 
v. Warren, 2 Black, 599, 17 L. Ed. 261. The construction glven to 
such a statute by the courts of the state is, in efîfect, read into it 
and becomes a part of it. By the settled décisions of the courts of 
this state the cause of action for the breach of a contract arises at the 
time when an action could hâve been maintained for the breach, and 
the running of the statute is not intercepted by proof of a fraudulent 
concealment by the défendant of the cause of action, and the failure 
of the plaintiff to discover the breach by reason of the fraud. Troup 
v. Smith's Ex'rs, 20 Johns. 33; Oothout v. Thompson, Id. 277; 
Léonard v. Pitney, 5 Wend. 30; Allen v. Mille, 17 Wend. 202. In 
Engel V. Fischer, 102 N. Y. 400, 7 N. E. 300, 55 Am. Rep. 818, speak- 
ing of the statute, the court said : 

"Its plain language cannot be perverted to remedy the hardship of the 
particular case. It is a benign statute, and the législature has written ta It 
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fdlitUe exceptioiiB wldcjl'iraitlid pollcy dlcteted to It It may freqnentty oper- 
ate to defeat Just clalms, and be used by dishonast debtors to escape the pay- 
ment of honest debts. A cause of action may be barred befor© it Is known 
to tlie claimant. The debtôi' may piitppsely coneeal it, and yet the bar of the 
statute must inexorably be applled/' 

In Shapley V. Abbott, 42 N. Y. 443, i Am. Rep. 548, the court held 
that a défendant cannot be deprived of the benefit and protection of 
the statute by any paroi waiver, agreement, or estoppel, because this 
would be contrary to the poHcy of the statute. 

Treating the amount of Weeks' bid as tnoney in the hands of the 
défendants, and which came to their hands at the time of the fore- 
closure sale, it is not open to doubt that a demand was at that time a 
prerequisite to a right of action against them. Weeks having been 
authorized to invest the money in another mortgage for Mrs. Birck- 
head, he and his copartners were authorized to retain it for the pur- 
pose until a. demand for its return. The case is thërefore one for the 
application; of the familiar rule that whén a demand is necessary to per- 
fect the cause of action the statute does not begin to run until the de- 
mand has been made, subject to the qualification that the demand must 
be made within a reasonable time. 

In view of the facts it cannot well be asserted that the bar of the 
statute began to run because the demand was unreasonably postponed. 
The jury was authorized to find that it was postponed in rehance upon 
the représentation of Weeks that he had reinvested the money pur- 
suant to Mrs. Birckhead's request. 

Doubtless, if it had appeared that Weeks had misappropriated the 
money, an action could hâve been maintained by Mrs. Birckhead with- 
out a demand. But this does not appear. Besides, it would not lie 
with the défendants to assert this. The wrongdoer "cannot allège his 
own wrong for the purpose of carrying back the injury to a time which 
would let in the statute." Angell on Limitations (^th Ed., sec. 72). 
In Ganley V. Troy City National Bank, 98 N. Y. 487, the action was 
brought against a bailee with whom certain treasury notes had been 
deposited for safe-keeping, and which had been sold by the bailee at 
the request of an unauthorized person, and the proceeds paid to him. 
The court said: , 

"By the sale the wrong was committed, and no demand was necessary to 
lay the foundation of an action for the conversion against the bank. • • • 
In such an action, no demand being necessary befote the right of action ac- 
crues, the statute of limitations commences to run f rom the time of the 
conversion» and not. the tinae of the subséquent demand. But in ail cases like 
this thé owijer ôf property wrongfully converted has a right also to sue upon 
the contract expressly made by the parties thereto, or Implied by law f rom 
the facts and the relation of the parties. Instead of suing for the conversion, 
then this plair^tiff had thé . right, as he did, to sue for the breach of the eoïi- 
tract, and that action did not, accrue until a, demand. It Is unlversally true 
that the statute of limitationis does not, commence to run upon a cause of 
action upon eOntbact until it bas accrued, and that where a demand is neces- 
sary before an action can! be commenced the statute does not begin to run 
until after;tlie demand. By the termar of this contract the défendant was 
bound to keep thcse treasury notes safe for Mrs. Ganley, and to deliver them 
up to her upon her demand, on the surrender of the receipt which was given 
•her. Shé'Gbuld not put the défendant in default upon its contract until a 
demand and an oller to surrendei- the feceiBt. and until that time her cause 
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of action dld not accrue. In such a case a tort feasor cannot allège hls own 

wrong for the purpose of def eating an action upon the contract" 

We conclude that the cause of action was not perfect until the de- 
mand was made, or until delay in making the demand was no longer 
justifiable, and, the action having been brought within six years there- 
dfter, the statute of limitations was not a défense. 

It has been urged by the plaintifif in error that section 410 of the 
Code of Civil Procédure has the efïect to postpone the running of the 
statute until the facts constituting the cause of action were known to 
Mrs. Birckhead, or to the plaintiff. The courts of New York seem 
to hâve considered this section as meaning, among other things, to 
shield clients from the opération of the six-years statute of limitations 
in actions growing out of the receipt and détention of money by attor- 
neys, when the client does not hâve knowledge of the facts which 
entitle him to dispense with the demand before bringing the action, 
and to set the statute in opération only from the time when he acquires 
knowledge. Wood v. Young, 141 N. Y. 211, 36 N. E. 193; Bronson 
V. Munson, 29 Hun, 54; Grinnell v. Sherman (Sup.) 14 N. Y. Supp. 
544, 546 ; Cornwell v. Clément, 10 App. Div. 446, 42 N. Y. Supp. 295. 
While we might hesitate to attribute this meaning to the section in the 
absence of thèse décisions, we do not feel at liberty to disregard them. 

We think that the assignments of error are well taken, and that the 
court erred in directing a verdict for the défendants. The judgment 
is accordingly reversed. 



KAINEY et al. v. POTTER. 
(Circuit Court of Appeals, Second Circuit January 8, 1903.) 

No. 47. 

Contract— AoENCT to Exécute— Chakter dp Vesbei,. 

Défendants were coal dealers tiaving an office in New York, whlch was 
In charge of a clerk, who was authorized to charter vessels to be used 
In their business. After some conversation wIth the clerk, plalntifC's 
broker called on him at défendants' office, and presented a mémorandum 
of charter for a vessel owned by plalntifC, purportlng on Its face to be 
made with défendants, which the clerk signed with hls own name. Béld, 
that under such circumstances, the authority of the clerk to exécute 
charter for défendants being admitted, uniess he made known to the 
broker or to plaintiff that he was not actlng for défendants, they were 
bound by the charter, and llablefor a f allure to carry It out. 

Thiat,— Ordkk op Proof. 

Where a complaint alleged that a certain person was défendants' agent, 
and that défendants, through him, entered into the contract sued on, 
both of whlch allégations were denied, it Is immaterial whlch one Is 
proved flrst. and the admission of évidence of the agent's authority before 
the introduction of the contract was not error. 

Appbal — Review — Harmless Error. 

Where there was no dispute as to the terms of the wrltten contract 
sued on as proved, the admission of évidence of prlor negotlations is 
harmless error. 

8ame. 

The permlttlng of leadlng questions Is largely discretlonary, and they 
wlU not be held ground for reversai, where It Is clear that they were not 
prejudiclal. 
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In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon a writ of error to review a judgment of the 
Circuit Court, Southern District of New York, entered upon the verdict of a 
jury for $2,616.14 In faTor of défendant in error, who was plaintiff below. 
The plaintifC, Potter, was the managing owner and agent of tlie schooner 
Jennie French Potter. Défendants, Ralney and EUicott, were partners in the 
coal business in Philadelphia and New York. Their New York office was in 
the Bowling Green Building; the flrm name, W. T. Ralney & Oo., was on 
the door, and the office under the control of one Ernest M. Munn, who was 
their clerk lu charge of the gênerai affaira of the flrm lu New York. Con- 
cededly he had authorlty to charter vessels that were to be used In the firm's 
business. On May 4, 1900, after a conversation with Munn over the télé- 
phone, plalntlfCs broker called at the New York office of the défendants, 
found hlm in charge, and presented to him a proposed contract or mémoran- 
dum of charter, substantially in thèse words: 

"Messrs. W. T. Kainey & Co.: We hâve thls day chartered the Jennie 
French Pbtter to go to Newport News for Providence at $.65, Boston and 
PortsmoUth $.75 or Portland at $.80 shlpper's option; eight days to load, Sun- 
days and holidays excepted, flve cents per ton a day demurrage after this 
tlme expires untll loaded." 

It was thereupon signed by Munn with hls own name, "B. M. Munn." He 
asserts that before doing so he struck ont the words "Messrs. W. T. Ralney 
& Co.," wrote lu their place the words "C. J. Wittenberg," and at the same 
tlme stated to plalntiff's broker "those [1. e., Wittenberg] are the people to 
whom you wIU apply for the coal, and who wlll load the vessel when she 
gets to Norfolk." The witnesses for plaintiff inslst that he made no such 
statement, made no change In the document, but simply signed it as above 
and delivered it to plaintlfiPs broker, it belng supposed Ijy the broker and by 
plaintiff that Munn signed it as agent for défendants. The schooner was 
not given a cargo when she got to Newport News. Défendants Inslsted that 
they had not chartered her, and after some delay the contemplated voyage 
was abandoned. The action was to recover demurrage and damages. 

The charge to the Jury begins with thls statement: "There Is not any 
question In the case but that the défendants had thls office hère in New York 
for the transaction of business of this kînd, nor but that Mr. Munn was the 
manager there for them In the transaction of such business, nor but what 
Mr. Oox represented the plaintiff in golng there to make this arrangement; 
there is no question about that. There is no question but what they did make 
a bargain, and no question about the terms. The question is, with whom 
dld the plaintiff, through Mr. Oox, make that bargain through Mr. Munn 
actlng for sojnebody?" Thls statement of the single issue whlch was left in 
the case when the testlmony was closed Is entlrely accurate, and upon that 
simple question there was a Sharp conflîct pf testlmony between the wit- 
nesses. The verdict has, of course, determlnèd that Issue in favor of the 
plaintiff. 

Howard Taylor, for filaintiff in efror. 
John McG. Goodall, for défendant in error. 

Before WALIACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). Up- 
on the close of the case défendants moved to direct a verdict in their 
favor upon the ground that the testimony showed an instrument made 
by Munn personally with the plaintiff, and not one purporting to be 
made by the défendants with the plaintiff. This was denied, and ex- 
ception reserved. Défendants' counsel also noted an exception to the 
charge "so far as it says that Munn must hâve made known to Cox 
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that he was not actîng for défendants," and asked the court to charge 
that, "the contract having been signed by Emest M. Munn personally, 
the burden is upon the plaintiff to prove that it was not his personal 
contract, but that it was in fact the intention of the parties that the 
contract should be made by somebody else than the person'who signed 
it." To this the court responded, "That is a circumstance ; I hâve 
left it to the jury" — and the défendants again excepted. 
The passage in the charge which is complained of reads : 

"If Munn told Cox that the right name was not in the paper, that Witten- 
berg was the man, and not Kainey & Co., so that he understood it, then he 
did not hâve any bargaln wlth the défendants; but if he did not, and left 
him to understand that the défendants were the ones, then the verdict should 
be for the plaintifC." 

Counsel for défendants states that the gênerai question of law pre- 
sented is "whether, because the transaction took place on the défend- 
ants' premises, Munn's failure to make the owner clearly understand 
that it was not the défendants' matter made the défendants liable." 
But this statement is incomplète. Munn was not only the agent of 
the défendants in their office, but he was an agent fuUy empowered to 
enter into just such contracts as this for them. No witness, not even 
Munn himself, suggested that the contract was a personal one, that 
the minds of the parties ever met on a contract with Munn, or even 
contemplated such a contract. The document itself proclaimed to 
every participant in the transaction that the contract was one for a 
charter by W. T. Rainey & Co. The court correctly charged that 
if before, or wheh, he signed it, Munn had struck out the firm's name 
and notified Cox that it was not to be their contract, they would not 
be bound. But if he did not do so, if, under the circumstances re- 
hearsed above, the employé of the fîrm, who, as one of his employers 
testifîed, "had authority to charter vessels for W. T. Rainey & Co.," 
signed, even with his own name, a contract which showed upon its 
face that it was a charter to that fîrm, the jury were warranted in draw- 
ing the conclusion that the contract was entered into by him as agent 
for the fîrm under the authority to contract for them which it is con- 
ceded he possessed. Indeed, any other conclusion would be s<? con- 
trary to the évidence (assuming that the jury disbelieved the statement 
that Munn struck out the firm's name and substituted Wittenberg's) 
as to justify the court in setting the verdict aside. Therefore the 
court was correct in charging that if Munn did not tell Cox that the 
right name was not in the paper, but left him to understand that the 
défendants were the ones, "the verdict should be for the plaintiflf," for 
the facts in the case warranted no other inference. Défendants' coun- 
sel correctly states the situation presented by the pleadings, viz. : 
That prima facie the contract signed "Ernest M. Munn" was Munn's 
personally, that the question was one of the intent of the parties, and 
that the "burden was upon the plaintiff to prove it, if he and Munn 
intended that the défendants should be bound" ; and he might add, the 
further burden to prove that Munn had authority to bind them. But 
the difficulty with his présent contention is that plaintiff, partly with 
his own proof, partly with that supplied by défendants, has successfully 
borne the burden and established his case, it being once conceded, as 
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it must be under the verdict, that there was no substitution of the 
name.pf Wittenberg,: nor any répudiation of the déclaration on the 
face of the instrument that it was tendered as a contract to W. T. 
Rainey & Co. 

There ar'e 33 assignments of error, ail based upon exceptions to évi- 
dence; admitted. This unusual number is to some extent accounted 
for in the following excerpts from the brief of défendants' counsel : 

"The cholce was presenteâ to ns of either permitting the case to be con- 
ducted In a way that ordluarily, it -would seem, would not be sanctioned by 
a trial Judge, or of constantly maklng objections. Havlng embarked upon 
the latter course at the putset of the case, we had to continue until the end." 

In conséquence, very riiany of the exceptions are of guch a character 
as not to require any extended discussion. 

The first four questions which were objected to asked plaintifï's 
broker to state (a) whçther he had donc business with the firm of 
W. T. Rainey & Co. prjor to May 4, 1900; (b) what had been the char- 
acter of that business ; (c) for how long a period he had been doing 
business with them at that time ; (d) where was the New York office 
of défendants. They were objected to as irrelevant and immaterial, 
and not admissible, without any évidence of or the production of the 
written contract sued on. The position taken on the trial and urged 
on argument hère is that inasmuch as the suit was on a written con- 
tract the only proper order of proof was first to introduce the written 
contract, or account for its loss and prove its contents ; and that proof 
of Munn's authority to enter into contracts — the four questions evi- 
dently were directed to that issue — should not be admitted until after- 
wards. This is hypercritical. The complaint averred that Munn was 
défendants' agent, and that défendants, through him, entered into a 
written contract. Both averments were denied by the answer, and it 
was wholly immaterial which was fîrst proved. It might well be urged 
that the logical order of proof would be first to show the authority 
to contract, and then the making of the contract. The three assign- 
ments of error. Nos. i, 2, and 3, presenting thèse exceptions, are 
wholly without merit. 

A number pf the objections were to questions so framed that it 
might be expected that the answers would set forth negotiations be- 
tween Cox and Potter prior to'the signing of the written contract. 
Counsel was entirely sound in his proposition that ail prior arrange- 
ments and understandings were merged in the written instrument, and 
could not be introduced to vary it; but whatever error there may hâve 
been in allowiijg the questions was entirely harmless. At the close 
of the case there was no dispute as to the terms of the contract, and no 
suggestion of any agreernent not expressed in the written document. 
This disposes of assignments of error Nos. 4 and 5. 

Some of the exceptions were originally directed, or eventually turned 
out to be directed, to the order of proof — a matter which rests largely 
in the discrétion of the trial court. For example, a withess was asked 
how Munn signed the contract. The objection that the writing was 
the best évidence was sound. But when plaintifï's counsel promised 
that he would show the loss of the document it was within the court's 
discrétion to alJow the answer, subject to its being struck out if counsel 
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failed to redeem his promise. He did redeem his promise, showing 
that the document had been delivered to défendants' agent, Munn, 
from whose custody it had disappeared. That, coupled with timely 
notice to produce sefved on défendants, was sufïîcient proof of loss. 
Had the document been lost while in the custody of plaintifiE or his 
agents more detailed statements as to search for it might hâve been 
required. Objection was taken to other questions as leading. Such 
questions are not only allowable, but désirable, when it is necessary 
to get quickly through the unessentials of the cause, and come to the 
issues really in dispute; but, even under most Uberal rulings, plain- 
tifif's counsel was a conspicuous ofifender. Such questions as thèse 
were addressed to bis own witnesses on the direct : "He put on them 
the same signature which he put on this paper of May 4th?" "Did 
he say whether or not Mr. Munn had been acting for him when this 
contract was made ?" "Were not the times of reporting of the Jennie 
French Potter at Newport News and the time of her finishing loading 
at Lambert's Point noted upon the original mémorandum which was 
made on May 4th ?" Thèse were most flagrant violations of ail ruies, 
and had not the court's patience been wearied by a host of earlier ob- 
jections, multiplied and pertinaciously insisted upon in a persistent 
efïort to control the court's discrétion as to the order of proof, it would 
no doubt hâve administered some sharp rebuke, which would hâve 
curbed the propensity of plaintifif's counsel to testify instead of ques- 
tion. But hère again the subject is largely in the discrétion of the trial 
court, and we cannot see, now that ail the testimony is in leaving only 
a single point of dispute, that the answer to a single one of the leading 
questions could possibly bave prejudiced défendants' case with the 
jury. As to some other exceptions, the testimony of défendant Rainey 
that Munn "had authority to charter vessels for W. T. Rainey & Co." 
has deprived them of ail force. Thèse considérations dispose of as- 
signments 6, 7, 8, 10, 11, 12, 13, 15, 16, 22, 23, 28, 30, 31. 

The answers to the questions which were objected to as irrelevant 
and immaterial, and which are included in assignments xy and 18, 
lead up merely to the proof of return of the original contract to Munn. 
They were certainly relevant and material, although the form in which 
they were put might not quite clearly indicate it. 

The remaining assignments of error deal with exceptions to what 
défendants' counsel describes as "self-serving déclarations, arguments 
of the parties among themselves, and incompétent déclarations of 
Munn." There was évidence in the case which may be fitly so de- 
scribed, but upon an examination of the whole case we are not satis- 
fied that its admission was harmful error. To illustrate: Plaintiff, 
as part of his own case, put in testimony of a conversation of Cox 
with Munn after the abandonment of the voyage, when it appeared 
that a bill for the demurrage made out against "W. T. Rainey & 
Co." was presented to Munn, was examined by him, and no objection 
made that they were not the proper parties to pay it ; it being further 
testified that Cox did not at that time mention the name of Witten- 
berg, or suggest that he had anything to do with the contract. The 
testimony was improper, when offered ; it was no part of the res gestae, 
being much too late in time ; and Munn's narrative of a past transac- 
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tioii, or his implied admission by silence in respect to îts character, 
was incompétent. Subsequently, iwhen proof was being taken for the 
défendant, Mlinn testified that when he signed the contract he struck 
ont the name "W. T. Rainey & Co." and inserted "C. J. Wittenberg." 
It was a circumstance which might hâve weight in determining any 
question. as to his credibility, that when he subsequently received a 
bill made eut to Rainey & Co. he did not call attention to the fact 
that it ought to hâve bçen addressed to Wittenberg. Munn further 
testified that on this later occasion, when he received from Cox the 
"tow bill, with some mémorandum to figure the amount of demur- 
rage," he told Cox that he would "take the thing to Mr. Wittenberg 
at once and deliver it to him," etc. The évidence already given by 
plaintiflf as to this same later interview would havei-been admissible 
in rebuttal of Munn's testimony, so that the error, which admitted it 
before such testimony was given, was harmless. 

Five letters were introduced on plaintifif's prima facie, some of which 
are particularly objected to. The first was from plaintif? to "Mr. E.. 
M. Munn; Messrs. W; T. Rainey & Co.," dated August 13, 1900. 
There was no évidence that Jt. was delivered or mailed to défendants; 
it was not answered by them. It states that the writer is surprise d 
that bill: for demurrage has not been paid, that he has called once and 
tried to communicate several times by téléphone, unsuccessfuUy, and 
closes with a demand for a "definite understanding at once." Before 
it was ofifered défendants' counsel admitted, that demand for the money 
was made prior to the commencement of the action. This letter was 
no part of a correspondance, and was whoUy irrelevant and immaterial, 
but the statement of its contents supra indicates that it could hâve 
worked no préjudice to défendants. The same remarks apply to an- 
other letter similarly addressed by plaintiflf, dated August 31, 1900, 
which briefiy states that uniess the claim be settled on September 5th 
he will proceed to collect the same, and will charge interest from June 
2d. It was not answered. It is true that in a subséquent letter of de- 
fendants written from Philadelphia September 4th the words occur, 
"Yours of the 3ist ult. has been duly received"; but internai évidence 
shows that they refer to another letter of August 3ist sent to Phila- 
delphia, and hereinafter referred to, This second letter of demand 
was irrelevant and immaterial, but harmless. It may be noted that 
before either of thèse letters were admitted plaintifif's counsel assured 
the court that there were answers to them. 

A letter from défendants written by one of the firm, August 25, 1900, 
to plaintiff, was put in, which referred to a conversation of the day 
before (its substance not given), and added that on taking the matters 
up with Mr. Munn he advised that he had never chartered any boats 
to load at Newport News or Norfolk for W. T. Rainey & Co., and 
asking to be furnished with a copy of the charter party. To this plain- 
tiflf sent a reply dated August 31 st. This reply states that efïort has 
been made to find the charter, which is supposed to be on the schooner. 
It gives a synopsis of it (as set forthin the statement of facts, supra) ; 
states that it is signed by "your agent Mr. Munn" ; asserts that 
suit would be brought unîess the claim is settled, and complains of 
delay since June 2d. It closes with this postscript: "Your Mr. 
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Munn knows very well the contents of this charter, as it is only a dupli- 
cate of the hundred or more that hâve been signed for you during the 
last few years by Messrs. Cox & Co." To this letter défendants re- 
plied September 4, 1900, acknowledging its receipt, stating that Munn 
asserts he "never receipted [signed] any such order as you set out in 
your letter," and adding : "He says there was an order such as .you 
set out sent to him addressed to Messrs. W. T. Rainey & Co., and that 
he struck out the name W. T. Rainey & Co. and inserted therein the 
name of C. J. Wittenberg, for whom he was acting in the matter." 
It denied that the schooner was taken for the firm or in the course of 
its business, and declined to recognize the claim. Défendants' letter 
was, of course, not objected to. It contained admissions material to 
the issues, and exactly what such admissions were could not be told 
without introducing the letter to which it was a reply, and which pur- 
ported to give the text of the so-called "order." To that extent the 
plaintifif's letter was admissible as a part of the mutual correspondence, 
and défendants' counsel so conceded on the trial. It does not neces- 
sarily follow, however, that the whole of it was admissible for plain- 
tif? on the direct. The assertions in the postscript were not assented 
to by the reply, and should hâve been excluded as self-serving déclara- 
tions ; but whatever error there was in admitting them was cured when 
défendant Rainey testified that Munn had authority to charter vessels 
for them, thus withdrawing that issue from the case. Besides the state- 
ment of the contents of the "order," and of the fact that Munn signed, 
ail else in the letter of August 3ist was harmless. 

We fînd no harmful error in the record, and the judgment of the 
Circuit Court is therefore afïirmed. 
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(CHrcult Ctourt of Appeals, Fourth Circuit February 10, 190S.) 

No. 459. 

]. BANKRnpTCT— Exemptions— Laws op South Carolina. 

A bankmpt In South CaroUna, the laws of which state provlde that a 
debtor shall not be entltled to a personal property exemption out of the 
property or the proceeds of property for which he bas not pald the pur- 
chase money, cannot bave the proceeds of mercbandlse for which he bas 
Bot pald set apart to hlm as exempt. 

Boyd, District Judge, dlssentlng, on the ground that It dld not appear 
that the daims of the objeetlng credltors were for pnrchase money of the 
goods. 

Appeal from the District Court of the United States for the Dis- 
trict of South CaroUna, in Bankruptcy. 

F. W. Willcox, for appellant. 
W. F. Clayton, for appellee. 

Before GOFF, Circuit Judge, and PURNELL and BOYD, Dis- 
trict Judges. 

PURNELL, District Judge. On February 18, 1901, appellant fiiled 
a pétition in bankruptcy, and was adjudged bankrupt the same day. 
120F.-^2 
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Cm the 4th dày of January; 190^, the trustée set aside^ as a personal 

prbperty estèmption under the laws of South Carolina, spécifie Per- 
sonal pfoperty valued àt $50 and $450 in cash, proceeds of sale of 
rrierchandise. To this allowance credîfors excepted, on the ground it 
did not âppear that the stock of goôds had been paid for; hence the 
bankrupt was not entitled to his personal property exemption from 
the proceeds of sale thereof. The District Court, sitting in bank- 
ruptcy, sustàined the ejîception to the allowance of the exemption 
mentioned, and this action of that court is the only (Question pre- 
sented in the record now before us. 

Section 6 of the bankrupt act of 1898 [U. S. Comp. St. 1901, p. 
3424] , provides : 

"This act'shall not affect the allowance to the bankrupts of the exemptions 
■which are ^escribed by the etate laws whieh are in force at the time of the 
filing of the pétition In the state wlierein they hâve had their domicile," etc. 

Exemptions must, therefore, be regulated by the state law. The 
laws of South Carolina provide that a debtor shall not be entitled to 
a personal property exemption out of property or the proceeds of 
property for which he has not paid the purchase money. The référée 
found as a fact, which fînding was affirmed by the District Judge, that 
the stock of merchandise out of the proceeds of which the bankrupt 
was allotted his personal property exemption had not been paid for, 
and the bankrupt himself testified that the purchase money for the 
stock of goods had not been paid. So it does not affirmatively appear 
that the purchase money had been paid, but it does appear that the 
bankrupt was not in a position to ^ail . himself of the provisions of 
the laws of the state. 

In the case of McGahan v. Anderson, 51 G. C. A. 92, 113 Fed. 115, 
the question as to the personal property exemption was identical 
with the one'àt bar, and the coti'rt, speaking throùgh Judge Jackson, 
in that casfe obncurs with the court below— ■ ' 

•"For the reason that under the provisions of the Constitution of South Caro- 
lina money derived from the sale of merchandise on , which the purchase 
money ts stiU due canhot be set aside as àÙ exemption, and|it would be un- 
jugt to the creditors to do sO. • ♦ * The court is furtbér of the opinion 
that the' exception, to the judgment of the court belov as, to the personal 
property exemption of $5QO,shouia be overruled; this courjt holding that the 
allowaiice of $7S as a persbhàl property exemption ând the 4isallowânce of 
$425 (proceeds of sale of merchandise upoii which tlië piirchase inoney had 
not been ipàid) is corrëèt;";''' ' 

We see nothing in the case which distinguishes ît from McGahan 
V. Anderson, ajtnd no reasçn why thei"Ule therein laid down should not 

^ppiy- 

The judgment of the court bélow is therefore affirmed. 

BOYD, District Judge (dissenting). The appellant, who was a 
mèrchant àt Ï^Ioren<!e, S; C., was âdjudged a baiikrupt on the iSth of 
February, 1901. He filed his pétition for an allotment of exempted 
property, and the trustée set apart to him clothing and other articles, 
valued at $50, and the cash proceeds of the sale of the stock of mer- 
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chandise, $450, making $500. On the filing oî the report of the al- 
lotment, the appellee, the Dexter Broom & Mattress Company, filed 
an exception to the report of the référée as to the allotment of the 
$450 from the sale of the stock of merchandise; the ground of the 
exception being that the goods from which the exemption was made 
were sold to the said bankrupt by the said Dexter Broom & Mattress 
Company and other creditors, and had not been paid for, and that the 
bankrupt had exhausted his right to exemption because of his failure 
to turn over to the trustée, as shown by his books, a sum in excess 
of the amount allowed by law, and secreted the same from the trustée. 
The District Court, sitting in bankruptcy, sustained this exception, 
and held that the bankrupt could not claim the personal exemption 
of $450 from the proceeds of the sale of the stock of goods as against 
the Dexter Broom & Mattress Company, because the goods had not 
been paid for. The bankrupt appealed to this court. 

The only testimony taken upon the question presented by the ex- 
ception of the appellee for personal exemption made to the bank- 
rupt was the évidence of the bankrupt himself, and the only part of 
the testimony which refers directly to the question as to whether 
or not the goods he had in the store at the time of the bankruptcy 
were paid for is as follows : 

"Q. Were the goods you had tn stock paid for at the time you went into 
bankruptcy? A. Some were, and some were not. Q. Why is It, then, you 
were Indebted ?3,000? A. I thlnk most of those I had were paid for. I could 
not tell posltlvely." 

The books of the bankrupt were produced, and showed some ir- 
regularities in the entries, and it was suggested that there was $500 
in money, as shown by the books, not accounted for by the bank- 
rupt to the trustée and turned over to the iatter. While the books 
appear to hâve been badly kept, and some of the entries are incon- 
gruous, it is not sufficient, upon the face of them, to warrant the 
conclusion that the bankrupt withheld any of his estate from the 
trustée, especiaHy in view of the fact that he states in his testimony 
that the books were kept by several persons, that sometimes entries 
got on the wrong side, and that he had not withheld any property. 

However, this is not the important point in the case, the principal 
question being as to whether the bankrupt was entitled to hâve al- 
lotted to him, as part of his personal exemption, $450 from the 
proceeds of the stock of goods on hand at the time of the adjudica- 
tion. The appellee objected on the ground that the goods had not 
been paid for. The only évidence in the case was that some of the 
goods were paid for and some were not; that, in the opinion of 
the witness, the most of those on hand at the time had been paid 
for. But, whether it be true that the goods were paid for or not, can 
it avail the creditor who intervenes in the matter in successfuUy 
opposing the allotment? Neither the Dexter Broom & Mattress 
Company nor any other creditor ofïered testimony to show that 
any of the goods the bankrupt had in stock were sold by them. 
On the other hand, the référée reports that they had ample oppor- 
tunity of designating such, if any, before the sale, which they did 
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not do. Indeed, it does not appear from the testimony in the record 
that the bankrupt ever bought any goods from the Dexter Broom & 
Mattress Company. 

The provision of the South Carolina law that property should 
not be held as exempted against the purchase money is evidently 
intended for the benefit of the person to whom the purchase money 
is due; for it would be palpably unjust to permit one to buy property 
of a person, and then, when the seller undertook to collect the pur- 
chase money, to allow the purchaser to retain the property as ex- 
empted against the claim. But it is not consistent with the purposes 
of exemption laws to hold that property not paid for cannot be 
exempted as against any créditer. Tlie proceeding provided under 
the laws of the state of South Carolina by which property can be 
pursued for the purchase money indicates very plainly that the inten- 
tion of the exemption act is to protect the person from whom the 
property was bought. In a suit for the purchase money of property, 
that fact is ascertained in the trial, and thereupon, when the exécution 
is issued, a certificate accompanies it, describing the particular prop- 
erty liable for its satisfaction; and in the case of McNair v. Moore, 
64 S. C. 82, 41 S. E. 829, the contention that the claim of the home- 
stead could not prevail as against the plaintifï's debt was not sus- 
tained, for the reason that the debt was not contracted for the pur- 
pose of purchasing the property in which the homestead was claimed, 
and for no other purpose, but it appeared that the said debt was 
contracted, in part at least, for other purposes. 

In this case, as before stated, there is no évidence whatever that 
any part of the stock of goods from which the bankrùpt's exemption 
was allotted was purch^sed from the excepting creditors. Conse- 
quently the purchase money for the goods was not due to them, no 
matter how much in debt the bankrupt may hâve been. If the cred- 
itors desired to pursùe the goods for the purchase money, the référée 
States that they had the opportunity to ofïer évidence to show that 
they sold the goods to the bankrupt, and that the debt which they 
claimed was for the purchase money, Proof of thèse facts would 
hâve settled the case beyond controvfersy; but the proof was not 
given. It would destroy the efïects. of the exemption laws to hold 
that, because a person is in debt, the exemption cannot be had, for 
exemption laws are intended for the benefit of debtors. Under the 
facts in this case, the allotment of exempted property made by the 
trustée should hâve been confirmed by the District Court, and there 
was error to set it aside. 

Thèse views are in entire harmony with the Opinion in McGahan 
v. Anderson, 51 C. C. A. 92, 113 Fed. 115; for in that case, which 
came also from South Carolina, this court concurred in one of the 
conclusions of the court below — 

"For the reason that, under the provisions of the Oonstitntlon of the state of 
South CaroUna, money derlved from the sale of merchandise, on which pur- 
chase money Is stUl due, cannot be set aslde as exemption, and It would be 
unjust to the creditors to do so." 

It would be a strange construction to say that the creditors referred 
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to in this décision were other than those holding the daim for the 
purchase money of the identical goods claimed as exempted. There- 
fore I think that the decree of the bankruptcy court should be re- 
versed. 



CLARKB V. TOWN OF NORTHAMPTON. 
(CSrcult Court of Appeals, Second Circuit. January 8, 1903.) 

No. T. 

L Municipal Bonds — Vamditt— SoPFiciENcy of Pbtition. 

TJnder Laws N. Y. 1869. c. 907, § 1, as amended by Laws 1871, c. 925, 
S 1, provldlug for the issuance of rallroad aid bonds by municlpallties on 
pétition of a majority of the taxpayers "who are taxed or assessed for 
property, not Including those taxed for dogs or highway tax only," a 
pétition whieh falls to show that the slgners do not include persons taxed 
for dogs or highway tax only, or that it is signed by a majority of those 
taxed for property, not including such, was not sufficient to authorlze the 
county judge to take Jurisdictlon of the proceedings, and an adjudication 
based thereon, and bonds issued in pursuance thereof, are void for lack 
of statutory power In the persons appointed to exécute the same to blnd 
the municipallty. 

2. Same— Ratification dp Void Bonds— Epfkct op Paymbkt op Intbrbst. 

Where municipal bonds are void in their inception for want of power 
to issue the same, and not merely because of Irregularities in thelr is- 
suance, the payment of interest thereon by the municipallty, however 
long contlnued, does not amount to a ratification which estops the mu- 
nicipallty from pleading thelr invalidity. 

In Error to the Circuit Court of the United States for the Northern 
District of New York. 

F. B. Tififany and H. J. Cookingham, for plaintifï in error. 
F. L. Carroll, for défendant in error. 

Before WALI-vACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

WALLACE, Circuit Judge. We agrée with the opinion of the 
court below that the bonds in suit are void because created without any 
authority by the offîcers who issued them to represent the town of 
Northampton, and that the long-continued payment of interest upon 
the bonds by the town did not validate them by ratification or estop- 
pel. That the bonds were created without any authority is con- 
clusively settled by the décision in Rich v. Mentz, 134 U. S. 632, 10 
Sup. Ct. 610, 33 L. Ed. 1074. In answering in that case the first and 
second questions certified by the court by the judges of the Circuit 
Court, the court adjudged that a pétition in form and substance such 
as the one in the présent case was not sufHcient to authorize the county 
judge to take jurisdiction of the proceeding under which the bonds 
purported to hâve been created. The bonds in that case, as in this, 
purported to be issued under the same statutory authority, the statute 
of this State of May 18, 1869, as amended in 1871 ; and, a distinct 
answer having been given by the court to the distinct question whether 

S 2. See Municipal Corporations, vol. 36, Cent Dlg. § 1950. 
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the county judge could take jurisdiction and proceed to render an 
adjudication, it is impossible to escape the efïect of that answer as a 
controlling décision in the présent case. It follows inexorably that the 
adjudication of the county judge was void, that the ofïicers appointed 
by him to carry the adjudication into effect never became the agents of 
the town for that purpose, and that the statutory authority by which 
alone the town was empowered to lend its crédit was never brought 
into existence. If the bonds had been issued irregularly by the agents 
of the défendant, within the doctrine declared in many adjudications, 
the payment of interest upon them for a séries of years would amount 
to a ratification by the défendant, notwithstanding the interest was 
raised by taxation. But this doctrine is not applicable in cases where 
there is a total want of authority on the part of the town to issue obli- 
gations. Pârkersburg v. Brown, io6 U. S. 487, i Sup. Ct. 442, 27 L. 
Ed. 238; Cowdrey v. Town of Caneadea (C. C.) 16 Fed. 532. "The 
objection to them is not that they were issued irregularly, but that 
there was no power to issue them at ail. They are to be made good, 
if at allj not by waiving irregularities in the exécution of an old power, 
but by tjle création of a new oiie." Katzenberger v. Aberdeen, 121 
U. S. 172J 178, 7 Sup. Ct. 947, 950, 30 L. Ed. 911. Under thèse cir- 
cumstances, any attempted ratification by the town was nugatory, and 
it could not estop itself even by the most solemn promise, unless made 
with statutory sanction. 
The judgment is afHrmed. 



THE MAQGIE ELLBN. 
(Circuit Court ot Appeals, Second Circuit Jannary 15, 1903.) 

No. 46. 
1. Collision— ScHOONKB Ahohobbd in Channkl— Failube to Maintain Ait- 

CHOR LiGHT. 

Evidence consldered, and held to sustaln a decree holding a schooner 
anchored In a narrow channel. In Narragansett Bay, In the night, solely 
In fault.for a collision wltb a steamer, on the ground that she did not 
maintain a proper anchpr llght 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

For opinion below, seç 115 Fed. 442. 

This cause cornes hère upon appeal from a decree holding the Mag- 
gie Ellen, a schooner anchored in a narrow fairway, solely in fault 
for a collision at night with the passenger steamboat Shinnecock, in 
Narragansett Bay. 

Chas. C. Burlingham, for appellant. 
Wm. J. Kelley, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. There is a fîat contradiction between the witness- 
es callèd by the respective vessels on the question of an anchor light. 
Those called by the schooner insist that a clear bright light at the 
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régulation height above the deck was displayed ail the time she was 
at anchor; those called by the steamer insist that no such light was 
displayed or produced until after the accident happened. Thèse were 
not mère chance observers ; they were ail watching out for lights, and 
in a favorable position for seeing them. Although the weather was 
thick, as some witnesses state, there is nothing in the proofs to indi- 
cate that a Hght such as described would not be visible near at hand. 
A careful lookout would surely hâve resulted in the discovery of a 
proper anchor light, if it had been there. The District Judge before 
whom they were examined found that those on the Shinnecock showed 
great solicitude for the welfare of those aboard, and that careful look- 
out was maintained. We concur with him in this conclusion, and are 
of the opinion that their solicitude and carefulness failed to detect the 
schooner in time to avoid collision because a sufficient anchor light 
was not maintained. 

The Maggie Ellen, and four schooners anchored to the west of her, 
were ranged across a channel three-fourths of a mile wide, so close 
to each other that when they swung on the turn of the tide they barely 
cleared each other. As to each schooner considered separately it 
cannot be said that she was in fault for anchoring in the channel under 
stress of weather, in view of the testimony that it was a common 
anchorage. Considered together, however, they constituted a danger- 
ous obstruction to other vessels using the channel, and the last corner 
who. completed the obstruction should show some good excuse for 
placing herself at that particular part of the channel instead of else- 
where. There is évidence that the Maggie Ellen, which was the last 
comer, could not beat into harbor to the east of Dutch Island, and 
could not tack across to the west side of the channel, because of the 
four other schooners aiready there. There is no eVidence as to 
whether, when she saw them ranged there across the channel, she 
could not hâve gone back herself to find some anchorage further down 
the bay. It will not be necessary, hoWever, to pass on this question, 
as for the reasons above indicated we hâve decided to afïîrm. 

Decree of District Court affirmed, with interest and costs. 



CARTER V. PENNSYLVANIA R. CO. 

(Circuit Court of Appeals, Second Circuit. January 8, 1903.) 

No. 45. 

Railiioads— Pires— Evidence to Establish Négligence. 

Stock owned by plaintiff was burned, whlle in an open car oT^ned by 
défendant railroad company atid standing In Its frelght yards, by flre 
which caught in the straw bedding of the car, and It was shown that 
a number of defendant's engines had passed on near-by tracks not long 
before the fire, some of which emitted sparks In large quantity, which 
fell nëar the car. There was also évidence which tended to show that 
the flre could not hâve been caused in any other way. HeU, that such 
évidence Was sufHcient to make a prtaàa facie éase for plaintiff, aiid to 
requife a submission of the question of defendant's négligence to the jury. 
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In Errar to thç Circuit Court of the United States for the Souther» 
District oî New York. 

A. Delos Kneeland, for plaintiflF in error. 
Henry Galbraith Ward, for défendant in error. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. This is an action to recover damages for 
the loss of fourteen mules and one horse, worth $2,315, which were de- 
stroyed by fire, while in the lawful possession and control of the défend- 
ant, at or near Mantua station on the defendant's railroad in the city 
of Philadelphia. The défendant is a common carrier of freight and 
passengers. The live stock in question was loaded on one of the de- 
fendant's open rack stock cars at Marlboro, Md., to be transported to 
OldtowB, Me. The car, with several others containing plaintifif's 
property, reached Philadelphia about 7 o'clock in the morning of 
May 24, 1899, and remained at the lower freight yard for about 
an hour and a half, when it was removed to the upper freight yard at 
Mantua. It remained there for over four hours, was shifted from 
place to place and, much of the time, was in close proximity to the 
main tracks of the défendant where locomotives were constantly pass- 
ing. The fîre occurred about i o'clock in the afternoon. At that time 
the car was between two others, also containing the plaintiff's property, 
and was "about five tracks" distant from the main tracks, The live 
stock was in charge of three of plaintifï's servants whose duty it was 
to feed and care for the animais. The fire originated in the straw bed- 
ding and hay on the bottom of the car, It was first discovered near 
the center and spread rapidly towards the ends of the car. It was 
proven that trains were continually passing on the main Une and cars 
were being shunted about by shifting engines in the yard. Thesè en- 
gines, presumably the engines of the défendant, were throwing out 
smoke and sparks. Several trains passed on the main line within 
three quarters of an hour prior to the fire. One of thèse threw out 
"great volumes of smoke and sparks" in the direction of the burned 
car. One of the plaintifï's men who, earlier in the day, was sitting on 
a car near the one that was destroyed, had his clothing burned from 
the cinders thrown out by a passing locomotive. The band was burned 
oflf his hat and holes were burned in his trousers. Thèse sparks were 
bright and would carry a distance of I50 feet. They could be plainly 
seen while moving that distance and were bright ail the time. There 
was also évidence tending to show that the fîre could not hâve been 
started by the carelessness of the plaintifï's employés or by any other 
person. At the time of the fire the plaintifï's men were about three 
car lengths away, they had not been smoking pipes or cigars and saw 
no one else doing so. 

The trial judge was of the opinion that the évidence failed to estab- 
lish the relation of shipper and common carrier between the parties. 
In this view we concur. There was some testimony tending to show 
a written agreement, but the contract was not in évidence and the 
court was not at liberty to speculate as to its terms. Upon the other 
branch of the case the court, though not entirely clear as to the cor- 
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rectness of the ruHng, was inclined to the opinion that négligence was 
net sufficiently established and that in order to find négligence on the 
part of the défendant the jury would hâve to indulge in conjecture and 
guesswork. Accordingly a verdict was directed for the défendant and 
the plaintifï excepted. We think the case made by the plaintift was 
prima facie sufïîcient and that in the absence of ail explanation the 
question of négligence should hâve been submitted to the jury. 

Property valued at $2,315 belonging to the plaintifif was destroyed by 
fîre while in a car of the défendant, on its premises and under its con- 
trol. There was no vis major. Apparently the fîre was the resuit 
of carelessness. Some one was to blâme, and yet the circumstances 
were such that direct testimony was out of the question. No one saw 
the fîre set. The only course open to the plaintifï, in thèse circum- 
stances, was, first, to show that sparks from the defendant's engines 
might easily hâve lodged in the straw and hay of the open car and thus 
hâve caused the fîre, and, second, by a process of exclusion, to make 
it apparent that no other cause for the fîre existed. There was évi- 
dence that during the morning, and within a short time prior to the 
discovery of the fîre, showers of live sparks from defendant's engines 
were falling in the immédiate vicinity of the car in question ; there was 
aiso évidence from which it might be fairly inferred that the fîre could 
not hâve been caused in any other way. The proposition that such 
testimony is prima facie sufficient and calls for an explanation from 
the défendant is established by numerous well-considered cases in the 
State and fédéral courts. Ann Arbor R. Co. v. Fox, 34 C. C. A. 497, 
92 Fed. 494 ; Gulf Ry. Co. v. Johnson, 4 C. C. A. 447, 54 Fed. 474 ; 
Missouri Pac. Ry. Co. v. Texas & F. Railway (C. C.) 41 Fed. 917; 
O'Neill V. N. Y. O. & W. R. Co., 115 N. Y. 579, 22 N. E. 217, 5 L. R. 
A. 591 ; Sheldon v. Hudson River R. Co., 14 N. Y. 221, 67 Am. Dec. 
155 ; Peck V. N. Y. C. & H. R. Co., 165 N. Y. 350, 59 N. E. 206. 

In the latter case the court of appeals of this state says : 

"It was sufflclent If the plalntiff proved facts and circumstances from 
whlch the jury might fairly Infer that the engine was either détective In Ita 
condition, or negligently operated. The émission of sparks, unusual in quan- 
tity or character, or of an extraordinary size, such as would not be emltted 
from well-constructed locomotives in proper repair, would justify the jury in 
Jnferring négligence, and though not shlftlng the burden of proof, would cast 
»n défendant ttie duty of explanation." 

In the case of Flinn v. N. Y. C. & H. R. R. Co., 142 N. Y. 11, 36 
N. E. 1046, quoted in the defendant's brief, the court says : 

"If there had been évidence that any partlcular engine emitted an unusual 
quantity of sparks of an unusual size, that might, within the authorities cited, 
hâve furnlshed prima facie proof that the engine was out of repair, and the 
burden would hâve been cast upon the défendant to show that It was in 
proper condition and that the émission of sparks was inévitable, notwith- 
standing the use of any ordlnary care." 

The testimony was taken out of court and only portions of the 
dépositions were read at the trial. We hâve, therefore, had an oppor- 
tunity, which the trial judge did not hâve, to consider the entire testi- 
mony bearing upon the defendant's négligence. The resuit of this ex- 
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aminatiQii.is tq convince us that sufficient was shown to require the 

submissioii'of the question of négligence to the jury. 
The judgment is reversed, with costs, and a new trial is directed. 



GBRMAN V. UNITBD STATES. 

(drcult (Jourt of Appeals, Slxth Olrcult February 3, 1903.) 

No. 1,109. 

L CrtminalLaw— Instructions— Inthnt. 

A charge In a criminal case, In which intent was an essential élément 
of the offense chargea, that sucb intent might be presumed. from the 
doing ef the -wrongful or Illégal act, and that such presumptlon east the 
burden on the défendant to overcdme It by évidence sufflclently strong 
to satisfy the jury beyond a reasonable doubt that there was no such 
guilty Intent, Is erroneous. 

8. Samb — Insanity. 

An instruction In a criminal case is erroneous which places on the de- 
fendant the burden of proving the défense of insanity by a prépondérance 
of the évidence, it being sufficient to prevent a conviction if, upon the 
whole évidence, the jury hâve a reasonable doubt of defendant's mental 
competency to dlstinguish between right and wrong, and to understand 
the nature of the act charged at the time of its commission. 

In Error to the District Court of the United States for the Western 
District of Kentucky. 

For opinion on motion for new trial, see 115 Fed. 987. 

Augustus E. Willson, for plaintifiF in error. 
R. D. Hill, for the United States, 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

PER CURIAM. Plaintifï in error was indicted and convicted 
of the offense of making certain false entries in the books of the 
Third National Bank of Louisville, Ky., while a clerk and account- 
ant therein, dn violation of section 5209 of the Revised Statutes [U. 
S. Comp. St. 1901, p. 3497], and was sentenced accordingly to a 
term of imprisonment. Upçn the trial the court charged the jury 
that the intent to defraud or to deceive, which is made an élément, 
of the offense, may be presumed from the doing of the wrongful or 
illégal act, and such inference or presumption throws the burden of 
proof upon the défendant to do away with that presumption of guilty 
intent, and must be sufficiently strong to satisfy the jury beyond a 
reasonable doubt that there was no such guilty intent in the transac- 
tion. The charge upon this subject is identically the same as that 
under review in the case of McKnight v. U. S. (C. C. A.) 115 Fed. 
972. For the reasons stated there, we think there was error in the 
charge in this respect. 

There was testimony tendîng to show that the accused was insane, 
and therefore irresponsible, at the time of the commission of the of- 
fense. Upon the claim of insanity the court charged: 

% 2. See Criminal Law, vol. 14, Cent Dlg. g 1280. 
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"Hls plea that at those times he was of unsound mind imposes upon hlm 
the burden of proving to your satisfaction and by a prépondérance of the évi- 
dence that when he committed each of the offenses charged, if he dld so at 
ail, he was at such tlme of unsound mind; but nevertheless I say to you 
that you should not convlet him upon any count unless the évidence satisfies 
you, to the exclusion of a reasoiiable doubt, that he was not of unsound mind 
when he made the entry described in any count of either indictment." 

The décision in Davis v. U. S., l6o U. S. 469, 16 Sup. Ct. 353, 40 
h. Ed. 499, settled the law for the fédéral courts upon this subject, 
and the jury cannot properly return a verdict of guilty, if upon the 
wliole évidence, from whichever side it cornes, there is reasonable 
doubt as to the mental competency of the accused to distinguish 
between right and wrong and to understand the nature of the act he 
is committing. The charge given imposes upon the défendant the 
burden of proving by a prépondérance of the évidence that when he 
committed the ofïense, if he did so at ail, he was at such time of un- 
sound mind. This is erroneous, and the error is not cured by the 
subséquent instruction that the accused could not be convicted unless 
the évidence satisfied the jury to the exclusion of a reasonable doubt 
that he was not of unsound mind when he made the entries described 
in the indictment. In this state of the record the charge is at least 
misleading. 

Judgment reversed, and cause remanded. 



WOOSTEH V. THOWBRIDGB. 

LEWIS V. SAME. 

(Circuit Court of Appeals, Second Circuit January 15, 1903.) 

Nos. 113, 114. 

1. IHSOLVENOT— ÇONTRACT MaDE BY ThUSTEE— VaLIDITT. 

A trustée for an insolvent corporation, who had instituted a suit for 
Infringement of a patent, made an agreement with eomplainant by which 
the latt^,r, who had a related suit, agreed to prosecute both at his own 
expense, and to divlde the recovery with the trustée. The suit of the 
trustée was difflcult and doubtful, and no substantial recovery was prob- 
able, but through the eriergy of eomplainant, and after nearly 20 years of 
expensive litlgation, a substantial sum was recovered. Beld, that the 
contra ct of the trustée, under the circumstances, was not impro vident nor 
ultra vires, and that a court of equity would not refuse to enforee the 
same by giving eomplainant his share of the recovery, whIch but for his 
services would not hâve been recelved by the estate. 

t. Patents— CoNTRACT fob Division op Damages RecoVebkd for Infringe- 
ment— Construction. 

A contract between owners of related patents, who were laymen, by 
whlch they agreed to issue licenses together, that the second party should 
endeavor to induce ail inf ringers to take licenses, and should retain a 
per cent, of ail license fées recovered for the other party, and "of ail other 
sums payable for damages for infringement," should not be so narrowiy 
or technically construed as to exclude from Its opération sums recovered 
for infringements, althougb awarded as "profits," and not as damages, 
the évident Intention being that It should apply to ail sums so recovered. 

I. Same. 

Such contract, however, did not entltle the second party to a share of 
the sum recovered for infringement in a suit previously instituted by the 
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flrst party, and In rdatlon to which the second party performed no 
service. 

4 A88IGMMENT — BeCOVERT IN PeNDIKO SdIT— EVIDENCE TO ESTABLISH. 

Evidence consldered, snd held Insufflcient to sustaln a clalm to a fund 
recovered for Infringeinent of a patent, based upon an alleged verbal as- 
Blgnment of tbe patent and the recovery, while the suit was pendlng, to 
a sollcitor for the eomplainant thereint 

Appeals from the Circuit Court of the United States for the South- 
ern District of New York. 

Thls Is an appeal from a decree of the Cireuit Court of the United States 
for the Southern District of New York, entered June 13, 1902. The decree 
provides that a fund of $24,063, pald into the reglstry of the court Aprll 19, 
1897, be dlvided (after paylng costs) equally between Emma 0. Wooster and 
Oharles H. Trowbridge, as trustée. Xhe decree disaliowed clalms presented 
by A. Nelson Lewis, Ida TlUlnghast and Emma C. Wooster. AU parties ap- 
peal. Trowbridge allèges error in awarding to Emma G. Wooster one-half 
of the fund and Insists that the entire amount belongs to him as trustée. 
Emma C. Wooster insists that the court erred in not sustainlng her elaim to 
an additional one-quarter of the fund. A. Nelson Lewis in his own right, and 
as assignée of Ida Tillinghast, allèges error in the disallowance of his claim. 
The décision of the Circuit Court is reported in 115 Fed. 722. 

John A. Garver, for Emma C. Wooster. 

Edmund Wetmore and John K. Beach, for Charles H. Trowbridge. 

Henry Galbraith Ward and A. Nelson Lewis, for A. Nelson Lewis. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

COXE, Circuit Judge. The facts are fully and accurately stated 
in the opinion of the judge of the Circuit Court, and, as we concur in 
his disposition of the cause and, generally, in the conclusions reached 
by him, an extended discussion of the issues involved will not be neces- 
sary. 

The fund, which is the subject of this controversy, was recovered in 
an infringement suit between Théodore A. Tuttle, as trustée of the Elm 
City Company, of New Haven, Conn., and Horace B^ Claflin et al., 
commenced August i, 1878, in the Circuit Court for the Southern Dis- 
trict of New York. After nearly 20 years of litigation the défendants 
paid into court the sum of $43,557. Claims amounting to $19,493 
were subseqûently allowed and paid, leaving a balance of $24,063 to be 
divided iii the pending action and cross-action. 

The claim of Mrs. Wooster, which was allowed by the Circuit Court, 
is based upon a tripartite agreement, executed June 16, 1883, by her 
husband and assignor, George A. Wooster, Tuttle, as trustée, and 
Charles B. Stoughton, Tuttle's solicitor in the infringement suit 
against Clafîin & Co., and two other agreements made in February, 
1888, explaining, modifying and ratifying the same. Briefly stated 
thèse agreements provided that Wooster would at his own expense 
prosecute the Claflin suit to a final détermination and divide the re- 
covery with Tuttle. If they were valid the Circuit Court was correct 
in awarding one-half of the fund to Mrs. Wooster. 

In order to interpret the agreements properly it îs necessary that 
they should be considered only in the light of the facts existing at their 
inception. The claim against Claflin & Co. was, in 1883, only a chose 
in action. The suit had not been pressed for five years and it was not 
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until the following year, 1884, that an interlocutory decree was entered. 
(C. C.) 19 Fed. 599. 

The claims of the Crosby and Kellogg patent were designed to 
cover a sewing machine attachaient, incapable, without the aid of 
subséquent improvements, of producing the fînished product of the 
machines used by Clafîin & Co. No one in 1883 could hâve predicted 
any substantial recovery. Certainly no one at that time dreamed of a 
recovery of $40,000. The court making the award aptly characterized 
the suit as "both remarkable and unique." 22 C. C. A. 138, 76 Fed. 
227; 27 C. C. A. 255, 82 Fed. 744. In 1883 the claim, if not des- 
perate, was surely difïîcult and doubtful. It was one which could only 
be collected after years of arduous endeavor and by the expenditure 
of large sums of money. The situation was one which required the 
exercise of prudence and caution and especially so by one who was 
managing an insolvent estate for the benefit of creditors. There was 
nothing illégal, improvident or ultra vires in the contract of June I3th, 
as modifîed and explained by the subséquent contracts. They were 
prudent contracts for the trustée to make and we agrée vvith the Cir- 
cuit Court in the reasons given for upholding them. Indeed, the same 
proposition, by implication at least, was decided by this court when 
the question of allowing fées to the counsel employed by Wooster was 
before it for décision. 31 C C. A. 419, 88 Fed. 124. 

Wooster was the managing man in the litigation ; new energy was 
instilled into it by his efforts; he employed counsel, procured wit- 
nesses and paid disbursements amounting to several thousand dollars. 
In short, it may be said, that but for his efforts nothing would hâve 
been realized for the creditors of the New Haven Company. To turn 
his représentative out of court, upon the theory that the agreements 
which created the fund were illégal and beyond the power of the trustée 
to make, would be without précèdent in a court of equity. 

The claim of Mrs. Wooster to recover an additional one-fourth of 
the fund under the contract of September 7, 1877, was properly dis- 
allowed. This was an agreement between Tuttle, as trustée, and 
Alexander E. Kursheedt. It recited the ownership by the Elm City 
Company of the Crosby and Kellogg patent, the control of the Arnold 
patent by Kursheedt and the désire of both parties to unité their in- 
terests in the two patents and grant licenses thereunder. The parties 
agrée that Tuttle will issue licenses, as he may be requested to do 
so by C. B. Stoughton, and deliver them to Kursheedt, who is to do 
ail in his power to induce ail persons infringing the Crosby and 
Kellogg patent to take licenses thereunder. The agreement then pro- 
ceeds : 

"In considération of the premises, party oî the flrst part (Tuttle) agree.s 
that the llcense fées under sald Crosby and Kellogg patent, and ail other sums 
payable for damages for înfringement thereof be made payable to the party 
of the second part (Kursheedt) as attorney, and said party of the second part 
shall retain for himself twenty-flve (25) per cent, of ail moneys so received, 
and shall immedlately after the receipt of said moneys pay the balance, 
seventy-five (75) per cent, thereof, to said Stoughton, sald Stoughton to retain 
twenty-flve hundred dollars to meet any expense of litigation or other dis- 
bursements connected with enforclng the patent that party of the second 
part and sald Stoughton may deem necessary." 
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The agfeement was assigned to Mr. Wooster in February, 1890, 
and was by him assigned to Mrs. Wooster, and under it she daims 
25 per cent, of the fand in court, which, she insists, is an award of 
"damages for infringement" of the Crosby and Kellogg patent. 

The judge of the Circuit Court was of the opinion that, as the agree- 
ment gave Kursheedt an interest only in the damages payable for in- 
fringement of the patent, he acquired no right to participate in a re- 
covery which was for profits, and not for damages. We are unable 
to Goncur in this construction. The parties to this agreement were 
laymen, prbbably unfamiliar with the subtie distinctions of the patent 
lâw. Théy were dealing with f acts not théories ; what they had in 
mind was the money collected from infringers and it is not to be pre- 
sumed that in using the word "damages" to describe.the money so col- 
lected they intended to recognize a fine-spun distinction between dam- 
ages and profits. There is nothing in the record to warrant such an 
interprétation. On the contrary the agreement itself and ail the sur- 
rounding facts and circumstances indicaté that the word "damages" 
was used in the broad, popular sensé as descriptive of the sums col- 
lected by Kursheedt for past infringements. We prefer to put the af- 
firmance of the décision, in this regard, upon the ground suggested by 
the judge of the Circuit Court, as follows: 

"I am unable to escape the conclusion that the true Intendment of this 
contract was merely to obtain damages from past Infringers, whenever such 
damages could be' collected wlthout resort to law, and posslbly to induce, or 
aid in inducing, Infringers to acoept licenses for unexpired terms of the 
patent." 

In the brief filed by the counsel for Mrs. Wooster he says correctly: 

"The object of the Kursheedt contract wàs to compèl Infringers to pay for 
their prevlous Infringement of the patent and to take ont licenses for the 
future." 

Kursheedt was made the attorney for the owner of the patent to 
make settlements and grant licenses and for his services he was to re- 
tain 25 per cent, of the amount received by him. In other words, he 
was to be paid for the work donc. Ih ofder tû guard against any 
possible miscarriage in this regard it was explicitly provided, for the 
protection of Kursheedt, that ail sums for license fées or for past in- 
fringements should be payable to him. ;It was from the "moneys so 
received" that he was authorized to deduct his commission. It was 
as if Tuttlejhad agreed to rnake Kursheedt his attorney and had agreed 
to pay hirn one-quarter of the amount collected. 

Wè are côrivincèd that the parties never had in contemplation an 
agreement which permitted Kursheedt to recover one-quarter of a 
judgment pijtered 20 years after the date of the agreement in a suit 
which he did not institute or promote, The services of Kursheedt 
were enlisted because of his familiarity with the business and his Per- 
sonal interest in having the, Crosby and Kellogg patent recognized. 
He agrées "tp do ail in his'power to induce persons infringing to take 
a license- and procure therefor the best terms and conditions that 
he can." It was in considération of thèse services that he was author- 
ized to 'i*etàiîi 25 per cent, .pf the moneys received by him. It was 
never intended that Kursheedt should share in a fund which was due 
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entirely to the energy and persistency of others. It is not necessary 
to décide whether a trustée can make a contract giving a valuable in- 
terest in a fund to a person who did not create or help to create it, for 
the reason that we are convinced that this is not such a contract. 
It does not, under any reasonable construction, relate to the fund in 
controversy. 

The Lewis daim remains to be considered. He asserts title through 
C. B. Stoughton, a man whose character for integrity, at the time in 
controversy, is conceded to be questionable. The contention of the 
claimant is that on or about November 2, 1878, and after the suit 
was commenced against Clafiin & Co., Tuttle made an oral assignment 
of the entire prospective recovery to vStoughton in settlement of a 
bill for $5,000 for services which he had rendered for the Elm City 
Company or its trustée. The évidence relied upott to establish the 
claim is carefully stated and discussed in the opinion of the judge of the 
Circuit Court and but little need be added. Tuttle testified to the al- 
leged oral assignment. But Tuttle has made so many contradictory 
statements during the course of the litigation that he is admitted on 
ail sides to be utterly unreliable as a witness. His testimony, there- 
fore, except as it is corroborated, need not be considered. 

It is contended that corroboration is found in an entry probably 
made by Tuttle in a book, kept by his bookkeeper, containing a sched- 
ule of the patents belonging to the Elm City Company. Opposite the 
Crosby and Kellogg patent are the words, "Sold C. B. Stoughton for 
counsel fées." The entry is without date and Tuttle had no definite< 
recollection regarding it, but even if it were a contemporaneous entry 
it is whoUy insuiïicient to transfer to Stoughton the claim against 
Clafîin & Co. for past infringement, especially when an action had 
already been commenced to recover such claim. Kaolatype Co. v. 
Hoke (C. C.) 30 Fed. 444. 

The conduct of Stoughton certainly does not strengthen the claim- 
ant's case, for when he was endeavoring to obtain money from Lewis 
he produced a forged assignment from Tuttle as évidence of his title. 
If Tuttle had actually assigned the patent and the claim against Clafiin 
& Co. to him he had only to send the written assignment to Tuttle 
for exécution and it would hâve been returned duly signed. It is in- 
credible to suppose that an intelligent man would take the desperate 
chance of forgery to raise money when he could hâve obtained the 
genuine signature by simply asking for it. 

It is thought that a claim based upon an oral assignment from 
Tuttle to Stoughton, which assignment cannot be established without 
resort to the testimony of Tuttle, who has repeatedly denied that he 
made it, is too doubtful to be sustained. We are also of the opinion 
that the claimant cannot in the présent condition of the pleadings and 
proof s recover upon the theory of a quantum meruit. 

The decree of the Circuit Court is afïîrmed, without costs. 
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BILEOTRIC STORAGE BATTBRY CO. v. BUFFALO BSLECTBIO 
CARRIAGE C50. 

(Circuit Court of Appeals, Second Circuit January 8, 1903.) 
No.111. 

1. Patents — Inpkingbment — Secondaky Batteries. 

The Brush patent. No. 337,299, belng the Inventcr's generlc patent for 
a secondary battery, held valld, and infringed, on appeal from an order 
^antlng a preUmlnary Injunctlon. 

Appeal from the Circuit Court of the United States for the Western 
District of New York. 

This cause cornes hère upon appeal from an order .pf the Circuit 
Court, Western District of New York, granting an injunction pendente 
lite against infringement of United States letters patent No. 337,299, 
granted to Charles F. Brush, March 2, 1886, upon an application filed 
June 13, 1881 for "secondary battery." 

Before LACOMBE, TOWNSEND. and COXE, Circuit Judges. 

PER CURIAM. The points raised upon this appeal hâve been 
heretofore decided adversely to the appellant by this court in Accu- 
mulator Co. v. Brush Co., 2 C. C. A. 682, 52 Fed. 130, and Thomson- 
Houston Co. V. Elniira & Horseheàds Co., 18 C. C. A. 145, 71 Fed. 
406. It is true that when this generic patent was before this court 
the earUer spécifie patents had not expired, but the légal propositions 
involved are not changed by such expiration. 

The order is affirmed, with costs, on the opinion of Judge Hazel 
([C. C] 117 Fed. 314), which clearly and succinctiy states those propo- 
sitions, and indicates the bearing thereon of the cases above cited. 



CIMIOTTI TTNHAIRING 00. v. AMERICAN FUR REKINING 00. 

(Circuit Court D. New Jersey. February 11, 1903.) 

1 Bqoitt— Evidence in Rebuttàl — Irkegular Introduction of Evidence 
IN Défense. 

A défendant cannot take advantage of hls own Irregularlty In Intro- 
duclng évidence In défense on the eross-examinatlon of complainant's 
wltnesses to exclude évidence taken by complainant in rebuttal. 
2. Patents— Suit TO Kbbtbain Inpkingembnt— Parties. 

In proceedlngs brought In the Joint names of thé owner of a patent 
and another to restrain infringement, it is of no concern to the défendant 
what may be the terms of the agreement between the parties plaIntîB! 
wIth regard to the patent, whether, as claimed, it Ip simply an exclusive 
license to manufacture, or, as suggested, an unlawful comblnatlon In 
restralnt of trade. AH that can bé asked Is that tne suit snall be carrlëd 
on by those entitled to dq so, of whlch, wlth both parties Jolned, there 
could be no question. 
8. Same — Courts— Décisions in Différent Circuits. 

The courts of one circuit are not controlled by the vlews taken wlth 
regard to a patent by the courts of another, nor absolved from an Inde- 

13. See Courts, vol. 13, Cent Dig. § 32a ~ 
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pendent examination of the questions Involved; such décisions being 
simply entitled to proper déférence, as those of courts of equal standing 
and authority. 

1 SAMB—lNPRruGKMENT— Machine for Pldcking Furs. 

The Sutton patent. No. 383,258, for a machine for plucking fur skins, 
was not anticlpated by anything In the prior art, including therein the 
Lake (Britlsh) patent of 1881, and the H. W. Oovert patent of 1884, the 
two machines differing essentially in the character of the brushes em- 
ployed to depress the fur and in the efCect of their opération; also held 
Infringed. 

In Equity. Suit for infringement of letters patent No. 383,258, for 
a machine for plucking furs, granted to John W. Sutton, May 22, 
1888. On final hearing. See (C. C. A.) 1 18 Fed. 838. 

Louis C. Raegener, for plaintiflf. 
Henry Schreiter, for défendant. 

ARCHBALD, District Judge.* The motion to strike out the expert 
testimony taken by plaintiffs in rebuttal is not entitled to prevail. The 
défendants introduced no direct or independent proofs, but in the course 
of the cross-examination of Cari Mischke, one of their own number, 
who was called as a witness by the plaintiffs, they offered a copy of the 
Lake (English) patent of 1881, and drew out from the witness the 
déclaration that the machines they used were constructed in accord- 
ance with it. This they now rely upon to defeat the plaintiffs' case, 
and it was to meet and overcome it that the testimony which is object- 
ed to was taken. The introduction of the Lake patent was out of 
order at the time, and it is to be treated as if had been brought in when 
it should hâve been, at the close of the plaintiffs' évidence in chief. 
This would hâve eut off much of the so-called cross-examination of 
Mischke by his own counsel, and compelled the défendants to resort 
to direct proofs of their own in the ordinary and appropriate way. 
The irregularity with which they are so chargeable is not to be made 
the basis for striking out what would otherwise be legitimate and 
relevant évidence. The Covert patent of 1884 was similarly brought 
in, while Gustave Cimiotti was under cross-examination, and notice 
was then given by plaintiffs' counsel that immediately on the close, of 
défendants' case he would take rebutting testimony on the subject 
of both thèse patents. The défendants were thus fuUy put on their 
guard as to what they would hâve to meet, and cannot claim to hâve 
been in any wise misled or prejudiced. 

Neither is it of any concern to us what may be the terms of the 
agreement between the Cimiotti Unhairing Company and John W. 
Sutton, the owner of the patent in suit — ^whether, as contended by the 
défendants, it amounts to an unlawful combination in restraint of trade, 
or, as alleged by plaintiffs, is simply an exclusive license upon certain 
conditions to manufacture, use, and sell machines made in accord- 
ance with the patent. Thèse proceedings are not brought to enforce 
the agreement, but to restrain an alleged infringement, and ail that the 
défendants can ask is that they should be carried on by parties who are 
entitled to do so, as to which there can be no question, since the 

• Speclally asslgned. 
120 F.— 43 
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Cimiotti Company and Sutton are both joined. The suggestion that 
the lâtter mày know lïothing oî the suit because the bill is only signed 
by the former calls for scant considération. It is brôught in his 
nanaç. by responsible soUcitors, ànd that is ail we need to know. 

The patent in suit, No, 383,258, which was issued to'JohnW. Sut- 
ton, May 22, 1888, for a machine for removing the stiff hairs from seal 
and ôther furs, bas been the subject of extended litigation in the Sec- 
ond Circuit, whére it haS been Uhiformly sustained bbth in the lower 
courts and the Court of Appeals. Cimiotti Unhairing Co. v. Der- 
beklô\y:(C. C.) 87 Fed. 997; Same v. Bowsky (C. C.) 95 Fed. 474; 
Samev. Mischke (C. C.) 98 Fed.; 297; Same v. American Unhairing 
Mach. Co. (C. C) 108 Fed., 82, 85 ; Same v. Nearseal Unhairing Co. 
(C. C.) 113 Fed. 588; Same v. Açierican Unhairing Mach. Co. 
(C. C. A.) 115 Fed. 498; Same v. Neai-seal Unhairing Co., Id. 507; 
Same v. Comstock Unhairing Co. (C. C.) Id. 524. Thèse décisions 
are natur^ally, if not necessarily, of persuasive force hère (New York 
Filter Gqnipany v. Jackson [C.C] 112 Fed. 678; Id. [C. C. A.] 
Id. 102,1); riot that this court is' controlled by them or absolved from 
an independent examination of the questions involved, but simply that 
they are entitled.to proçer déférence a? the décisions of courts of equal 
standing and authority. ' Mast, Foos & Co. v. Stover Mfg. Company, 
177 U. S. 485, 20 Sup. Ct. 708, 44 L. Ed. 856. While, therefore, they 
hâve been of material assistance in the disposition of the présent case, 
I hâve cdnsidered it my duty to examine it on my own account, un- 
tramrheled by them ; the conclusions which I hâve reached, although 
conforming to them, beîng substantially my own. 

The case is Vby no meàns free frbmdifBculty, and the margin by 
which the piatent is to be sustained is a narrow one. Sutton was not 
the pioneer in the art of plucking or Utihairing fur by machinery, the 
fîrst to advarice bèyond the'tedious hand process being the Cimiotti 
Bros., who secured a patent for what is known as a blast machine in 
April, 1881. Neither was he the first to conceive of the use of a sepa- 
rating brush in place of a blast, taking that in itslargest sensé ; a pat- 
ent having been issued in England to William Robert Lake, represent- 
ing Lambert & Kokesch, of New York, almost simultaneously with 
that of the Cimiotti Bros., in June, 1881, and H. W. Covert having 
obtained another in this country in 1884, in both of which a brush or 
brushing device is shown] Both of thèse are brought forward as 
anticipations, and the sèrious question is whether they do not bear 
that character. 

In the Sutton patent the invention is declared to consîst (in a ma- 
chine for plucking skins) of a fixed stretcher bar, means for stretching 
and interniittently feeding the skîn over it, a fîxed card above and near 
the edge of the same, a rotary separating brush that is intermittently 
moved up in front of the stretcher bar, an oscillating guard below the 
stretcher bar, !a rotary and a vertically cutting knife working in con- 
junction for çutting ofï the projecting stifï hairs, and the mechanisro 
for imparting the appropriate motion to thèse parts as described. 
The opération of the machine, as given in the spécifications, is sub- 
stantially as follows : After the skin to be unhaired is set in place with 
one end over the edge of the stretcher bar, the fixed card above it is 
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drawn backwards a few times s6 as to card back the fur and hair, and 
produce a parting in the fur, and is then set a little back from the edge ; 
another card or brush at the back of the rotary knife then passes in 
front of the stretcher bar, and draws eut the fur and hair; and the 
rotary separating brush is then moved up in front of the same, and 
there revolved so as to separate the fur from the hair, brushing the 
fur downwards, and then itself proceeds in the same direction, carrying 
with it the fur, which is immediately held in place by the oscillating 
guard that follows, leaving the stiff upstanding hairs on the edge of the 
stretcher bar in position to be removed by the action of the cutting 
knives. While ail the parts involved must be regarded as contributing 
to the gênerai resuit, the one which seems to be particularly effective 
is the rotary separating brush, and the chief feature of its action is the 
downward sweeping movement by which the fur is carried away from 
the edge of the stretcher bar out of reach of the knives. No one claim 
of the patent embodies ail of the éléments mentioned, nor in any is 
the downward action of the rotary separating brush made a feature, 
although described in the spécifications and illustrated in the drawings. 
The third claim seems to me the most comprehensive, but the eighth 
is the one relied upon, and is as follows : "(8) The combination of a 
fixed stretcher bar, means for intermittently feeding the skin over 
the same, a stationary card above the stretcher bar, a rotary separating 
brush below the same, and mechanism substantially as described, 
whereby the rotary brush is moved upward and forward into a position 
in front of the stretcher bar substantially as set forth." Nothing is 
said of the cutting knives in this claim, nor, as just suggested, of the 
spécial downward action of the separating brush ; but, assuming that 
the functions of the several parts so assembled are the same as are as- 
signed to them in the spécifications, the question is, in what relation 
do they stand to the prior art? 

On the face of things, and at first blush, it must be confessed that 
we seem to hâve little if anything différent from what is disclosed in 
the Lake (British) patent of 1881 already referred to. That invention, 
as stated in the spécifications, is said to consist in the gênerai combina- 
tion of (i) a holding device for supporting the skin, (2) a brushing or 
combing agent for drawing the fur away from the hairs, and (3) a 
clipping device to remove them when so separated. Enlarging upon 
this, the supporting device is described as a bar with slightly rounded 
edge over which the skin is stretched, set in a reciprocating frame, 
pivoted on eccentric bearings, so arranged that when the supporting 
shaft is revolved the [stretcher] bar will be slightly raised and lowered. 
This bar is caused to vibrate from the "fur opening brushes," employed 
to separate the fur and hair, to the cutting knives, and back again to 
the brushes, by means of an actuating shaft and crank, and the opéra- 
tion of the machine is given substantially as follows : The skin to be 
unhaired is carried over the stretcher bar on an endless apron, being 
first drawn underneath a compression plate, and in that position is pre- 
sented to the brushing rolls for their action, by an intermittent feed. 
Thèse brushing rolls, as represented, are two in number, set one 
slightly below and in advance of the other, the first, however, being 
able, as it is said, to be dispensed with. They are made to revolve 
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in the direction of the hands of a dock, and are described as being 
covered "with card-clothing, bristles, or teasels," the function assigned 
to them being to draw the fur over the edge of the stretcher bar and 
away from the compression plate, allowing the stifif hairs to stand up 
by themselves. This action of the brushes is eiïected as the stretcher 
bar is carried in the direction of the cutting knives, which are station- 
ary, the stretcher bar being made to rise from the one brush toward 
the other by the action of a cam on the main shaft, and to escape from 
the intermediate or second brush on its return in a descending concave 
curve under it by a protubérance on the opposite side of the cam. 
There is some considérable ambiguity with regard to thèse motions, 
but I hâve taken those which are most favorable to the défendants, 
and at the same time justifîed as most natural and probable. Hère, 
then, in a gênerai way, we hâve ail the éléments of the patent in suit : 
(i) À stretcher bar (movable instead of fixed, but none the less an 
équivalent, as the Lake itself recognizes) ; (2) an intermittent feed ; 
(3) a stationary card in the shape of a compression plate above the 
stretcher bar ; (4) rotary separating brushes to open tlie fur and draw 
it over the edge of the stretcher bar; and (5) appropriate mechanism 
to move the stretcher bar up and into contact with the brushes, a plain 
équivalent for the reciprocal motion of the brush into position in front 
of the stretcher bar in the Sutton. Not only are thèse éléments them- 
selves apparently duplicated in the two patents, but, accepting in the 
Lake, the upward curve of the stretcher bar, moving forward from one 
brush to the other, as not only intended, but shown, it is a question 
whether in the conséquent action of the brushes on the fur we hâve 
not the very downward sweep on which so much stress is laid as the 
one effective feature of the patent in suit. 

What, then, is there to distinguish the one patent from the other? 
It is to be found, as it seems to me, notwithstanding what has been 
said, in the character of the brushes employed, and the différent effect 
of the two devices on the fur and hair. The brushing rolls in the Lake 
are to be covered, as it is expressly specified, "with card-clothing, 
bristles, or teasels," and they are to operate by drawing the fur over 
the edge of the stretcher bar. This is descriptive of a carding and not 
a brushing action, as in the patent in suit. It is true that the spécifica- 
tions in another part speak of a brushing or combing agent as an 
élément of the invention, which, standing by itself, might imply some- 
thing différent; but even in that connection the purpose is said to be 
to draw the fur away from the hair, which is, at least, consistent with 
carding or teaseling; what is controlling being that card-clothing or 
teasels would be inappropriate for anything else ; and, although bristles 
are mentioned as an alternative, such bristles are to be understood from 
the connection as would produce the same effect. To strengthen this 
conclusion, the rolls as portrayed in the drawings are not like brushes, 
but like cards. The brushing rolls of the Lake patent, therefore, must 
be accepted as of this spécial and peculiar character, and intended to 
act by catching or engaging the mass of fur at the edge of the com- 
pression plate as card-clothing or teasels would engage it, drawing it 
down and over the edge of the stretcher bar, the resiliency of the water 
hairs being relied upon to make them spring up and be removed by 
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the cutting knives. If this be so, we hâve something quite aside frora 
that which is found in the Sutton machine. The action there consists, 
as we hâve seen, in parting the fur over the edge of the stretcher bar 
and brushing or sweeping it down on the ofï side as the separating 
brush moves in that direction, the relatively soft bristles of vi^hich it is 
composed conducing to that resuit. The distinction which is thus 
made between the two patents, if this be the true construction of them, 
is a real and substantial one, as expérience has proved. While the 
Sutton machines hâve been extensively employed from the fàrst, and 
been eminently successful, there never was an effective Lake machine, 
and the différence in the character and action of the brushes is prob- 
ably the reason for it. The Lake was inherently defective, and was 
abandoned by the inventors, Lambert and Kokesch, after spending 
some $2,000, along with their attorney Shaw, in trying to produce 
something that would be operative ; so that not only was the applica- 
tion which had been made in this country given up, but the British 
patent which had been granted was allowed to lapse a few years after- 
wards for want of the continuing fee. As a foreign patent, it stands 
simply for what is disclosed, and not for what by some possibilité 
could be made out of it (Seymour v. Osborne, ii Wall. 516, 20 L. Ed. 
33; Hanifen v. E. H. Godshalk Co., 28 C. C. A. 507, 84 Fed. 649; 
Hanifen v. Armitage [C. C] 117 Fed. 845); and as a commercial fail- 
ure there is no particular occasion to treat it any more favorably than 
we hâve to. Adopting the interprétation suggested above, which I am 
convinced is the true one, it is not in any respect an anticipation of the 
patent in controversy. 

What has been said of the Lake is true also to a certain extent of 
the patent issued in 1884 to H. W. Covert. In that, as in the Lake, 
we hâve the same gênerai combination of éléments, the distinction be- 
tween it and the Sutton consisting in the character and opération of 
the spécial devices employed to act upon and part the fur and hair 
at the edge of the stretcher bar. In this machine one of the cutting 
knives serves as a guard device, pressing down and holding back the 
fur, except so much as is released each time by the forward motion 
of the pelt. The layer of fur so released is then acted upon by a seg- 
mentai rotary brush which passes over it at the edge of and at right 
angles to the stretcher bar, and draws it forward. As the brush 
leaves the fur, the hairs are supposed to spring back on account of 
their elasticity, to be caught and eut by the knives, while the fur is 
prevented from doing this by a revolving métal plate or wiper (kept 
damp by passing through a wet brush), which catches and plasters it 
down on the off side. It will be thus seen that the segmentai brush 
merely opens or parts the fur, and that it is the métal wiper which is 
relied on to carry it down and away from the knives, the effective 
downward action of the Sutton brush being committed to that device. 
It must be confessed that this combination comes very close to the 
patent in suit, but at the same time I am not persuaded that it is an 
équivalent. There is this important différence : The Sutton brush 
engages the fur at the edge of the stretcher bar, and at once, without 
parting from it, sweeps it down and out of harms way ; while the Cov- 
ert brush, after simply opening and drawing forward a layer of the fur, 
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. passes on and leaves it to be caught and carried down by the wiper, 
with the serious chance that in the interval between, the fur, like the 
hair, may also spring back into reach of the knives. The différent 
functions of the agencies so employed and the materially différent 
method in their opération sufïiciently distinguish the one patent from 
the other, and leaves a place by itself for the patent in suit. 

There is nothing in the record before me to show whether anythin^ 
was ever done under the Covert patent, or how far it was found to be 
commercially successful. Mention was made at the argument of a 
so-called Covert machine in which a cylindrical roller covered with 
felt or carpet was substituted for the segmentai rotary brush, and l't 
seems to hâve fîgured in some of the cases in the Second Circuit. 
(C. C.) 98 Fed. 297; (C. C. A.) 115 Fed. 498. But it is not brought 
forward hère, and no further notice need be taken of it. According to 
the views expressed in the cases where it was considered, it was a mère 
experiment, out of which nothing came. 

There being nothing, therefore, in the prior art to affect the validity 
of the Sutton patent, the question of infringement is ail that remains, 
and tb's is not involved in any serious difficulty. The machines in use 
by the défendants hâve ail the éléments of the claim in suit, and ap- 
parently infringe upon it. The défense set up is that they are con- 
structed according to the Lake patent, and therefore do not ; but un- 
fortunately this position cannot be sustained. It is no doubt true 
that the gênerai form of mechanism there specified has been followed, 
but it has been admittedly and necessarily modified in several particu- 
lars. Some of thèse changes merely go to relieve the obscurities 
found in the patent, but others are of a much more radical character. 
The Lake as a pièce of machinery, of course, has operative parts, but 
whoever employs them is confined to what is there expressly shown. 
Not only must there be the same éléments, but they must operate in the 
way there specified. You cannot work them over so as to make a 
new machine, and that is what has practically been done in the présent 
instance. This patent has been dormant for over 20 years, and there 
has been a corresponding advance in the art to which it belongs. It 
is easy, now that our eyes hâve been opened, to see what to do to make 
it successful, and this is, of course, permitted provided it does not in- 
fringe on what others hâve invented and patented meanwhile. A 
comparison shows that ail the changes which we find introduced in 
the défendants' machines are in the direction of the Sutton. The 
single brush employed is moved considerably below the position given 
it in the Lake drawings and description, and by increasing the irregu- 
larities of the cam, and timing them somewhat differently, the down- 
ward sweep of the brush is materially increased and changed. But, 
more than this, in place of the brushing roUs covered with card-cloth- 
ing or teasels, or what would be the équivalent bristles, as fequired 
by the patent, we hâve ordinary bristle brushes substituted, entirely 
changing their action and function, and amounting to a clear de- 
parture. Whatever view be taken of anything else, this is sufificient 
to establish that the machines which the défendants are using are 
not Lake machines, whatever resemblance>they may bear in their gen- 
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eral outline, but are modifications which appropriate the éléments ci 
the Sutton patent and infringe upon it. 

Let a decree be drawn sustaining the bill, and referring the case to 
a master. 
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(Circuit Court, B. D. Missouri, E. D. February 13, 1903.) 

No. 4,321. 

1. Patents— Anticipation — Evidence ov Peiob Stkuctdrb. 

Tbe testimony of a wltness as to the existence and use of a structure 
essentially the same as that of a patent 12 or 15 years prlor to the time 
of giving the testimony, unsupported by any exhibit. Is too uncertain and 
unrellable to establish anticipation. 

2. Bamb— Invention— Evidence. 

The fact that a large number of inventions hâve been made, and 
patents granted, relatlng to the same subject-matter, none of which dis- 
closes the devlce of a later patent, nor any which so successfully accom- 
plished the resuit sought, la strong évidence that such patent discloses 
Invention. 
8. Same— New Combinatioit dp Old Eléments. 

The combinatlon of two old éléments In a single structure In a manner 
which produces a new and useful resuit, or an old resuit in a more facile, 
economical, and efficient way, may involve Invention. 

4. Same — Infringement— Package foh Biscuit. 

The Peters patent, No. 621,974, for a method of and means for packing 
crackers, and the like, consisting of the use, wlth an ordinary coUapslble 
and Interlocklng carton, of an inner llning of waxed or paraffined paper, 
so interfolded between the Interlocklng flaps of the carton as to form 
an intégral structure, construed, and held not anticlpated, and to disclose 
patentable Invention; also held Infringed. 

5. Samb — Lt*bility for Infringemekt— Opkicehs of Corporation. 

The managing offlcers of a corporation, who actually participated In the 
adoption and use by the corporation of an Infringlng devlce, are liable 
for the Infringement, as joint tort feasors. 

6. Same— Suit for Infringement- Parties. 

A licensee whose license is not such as to amount to an assignment of 
the patent is not a necessary party complainant In a suit for its infringe- 
ment. 

In Equity. Suit for infringement of letters patent No. 621,974, for 
a method of and means for packing biscuits, crackers, or the like, 
granted to Frank M. Peters March 28, 1899. On final hearing. 

Earl D. Babst, Boyle, Priest & Lehmann, and Offield, Towle & 
Linthicum, for complainant. 

Collins, Jamison & Chappell, Higdon, Longan & Hopkins, and 
Bakewell & Cornwall, for défendants. 

ADAM S, District Judge. This is a suit to restrain the infringe- 
ment of letters patent of the United States, No. 621,974, granted to 
Frank M. Peters, for new and useful improvements in methods of and 
means for packing biscuits, crackers, or the like. While the défend- 
ants allège in their answer that the invention of the patent was dis- 

^ 3. See Patents, vol. 38, Cent. Dig. § 470. 
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closed by a large number of prior publications, and that it was in pub- 
lic use for many years, and that it hàd been described and patented in 
a large number of foreign patents prior to the date of Peters' applica- 
tion, and that Peters had abandoned his invention before he made ap- 
plication for the patent, there is found no substantial évidence support- 
ing any of thèse défenses. The real défenses, as made by the proof 
and argument, are that Peters' patent is void for want of patentable 
novelty, and that défendants do not infringe. Thèse real défenses will 
therefore be considered in the order stated. 

There are four claims alleged to havè been infringed by the défend- 
ants, as follows: 

"(1) The hereln-descrlbed method of packlng biscuits, crackers, or the like, 
whlch consists In completely enveloping the saïae In an uncut or continuous 
llnlng or protectlTe sheet and an outer sheet or blank, of heavler, but flexible, 
materlal, provided with marginal flaps, by superposing the llning or protectlve 
sheet upon the blank, and then simultaneously foidlng both said sheet and 
said blank, by the ald of a sultable former; into the form of a box or carton, 
overlapping and tucking said flaps during said foidlng, and thereby interfold- 
Ing the marginal portions of the llning or protectlve sheet with the flaps of 
the blank, and securlng the flaps to hold the package closed, substantially as 
described. 

"(2) The hereln-descrlbed box or carton for crackers, biscuits, or the like, 
comprising an internai llning composed of a sheet of protectlve paper, com- 
pletely enveloplng the contents, and an outer sheet, of heavler, but flexible, 
materlal, havlng overlapping and Interlocking flaps, wIth whlch the marginal 
portions of the llning sheet are interfolded, substantially as described. 

"(S) The hereln-descrlbed box or carton for biscuits, crackers, or the Uke, 
comprising an internai protectlve llning, composed of a single continuous or 
unbroken sheet, of materlal such as waxed paper, and an external coverlng, 
of heavler, but flexible, materlal, sultably eut and scored to provide over- 
lapping and tucking flaps, said sheets belng adapted to be simultaneously 
folded whlle one Is superposed upon the other, and said flaps belng overlapped 
and tucked, and the marginal portions of the llning interfolded therewith, 
and the package thereby secured without extraneous fastenlng means or per- 
forating the llning, substantially as described. 

"(4) The hereln-descrlbed box or carton, comprising an internai protectlve 
llning, composed of a single continuous or unbroken sheet of materlal, such 
as waxed paper, and an external coverlng of heavler materlal, sultably eut 
and scored to provide overlapping and tucking flaps, and said llning sheet 
belng of such dimensions as to provide a top fold adapted, when folded, to 
afford a triangular flap of greater length than the wldth of the box, and to 
be engagea by the top flap of the external coverlng, and pass therewith Into 
the space between the edges of the front of the coverlng and the llnlng-sheet, 
sald flaps belng overlapped and tucked, and the marginal portions of the lin- 
Ing interfolded therewith, and the package thereby secured wlthout extra- 
neous fastenlng means or perforating the llning, substantially as described." 

Thèse claims, it will be observed, are, first, for a method or process 
of producing the box of the patent ; second, for the box itself, result- 
ing broadly from carrying out the process of production; third, for 
the box itself, with a certain limitation, consisting of scoring the ex- 
ternal sheet so as to provide a more facile method of formation; 
fourth, for the box itself, with the limitation as to the scored external 
sheet, and a further limitation providing for a triangular flap in the 
lining or internai sheet, to be engaged by the top flap of the external 
sheet so as to fasten down the cover. The invention, as disclosed in 
the spécification, is for a combination of any of the well-known forms 
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of blanks having overlapping and interlockable ends or flaps which 
prior thereto had been employed for making paper boxes with an in- 
terior lining sheet of waxed or parafïined paper, so that by a certain 
peculiar interfolding of the lining sheet between the interlocked flaps 
of the external sheet a new and useful resuit is secured. This resuit 
is claimed to be an inexpensive package for holding bakery products, 
which excludes moisture and dust, holds its contents firmly in position, 
prevents breakage, and préserves their freshness and flavor. In the 
language of the description: 

"The resulting package is one In which the cracliers are compietely en- 
veloped and inclosed In a protective envelope of paper, preferably waxed or 
paxaffined paper, which is moisture proof aud grease proof, without any open- 
ingu which may gape and admit moist air to the contents; and this envelope 
is inteiffolded with the varions flaps and sections of the paper box or carton 
(hereinbefore called the 'external sheet') within which it and the crackers are 
Inclosed in such a manner that the Interfolded portions of the lining sheet 
close the spaces between the flaps of the box or carton, and more effectually 
protect the contents thereof, while at the same time both the lining sheet 
and box or carton are so interfolded as to form. In effect, a unitary structure; 
it beiiig impossible for the lining to move relatively to the box or carton, and 
the two holding the crackers firmly in place, and preventlng movement and 
conséquent breakage of thèse latter." 

This box is produced by superposing a lining sheet tipon a flat 
blank of any of the old forms of coUapsible paper boxes, which are pro- 
vided with interlocking flaps, folding them together simulfaneously, 
and substantially as follows : Folding up the front section, turning in 
its end flaps, turning up the side flaps so eut as to partially cover the 
end flap of the fîrst section, bringing the back section up against the 
former (over which the box is being constructed), turning in its end 
flaps, and locking the same by interposing its key into the slot made 
for its réception in the end flaps of the first-mentioned section. By 
this process, thus generally described, a box is produced like figure lo 
of the patent, as follows: 
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The forègoing eut is intended to show a box so far formed as to 
be feady for filling. The fiirther steps requisite to closing the box 
after it is filled involve bringing over the upper flap of the carton so as 
to fortn the covering or lid of the box, and tucking its lining inside of 
the section first turned up. By the use of the two éléments, namely, 
the outside carton and the inside lining, and the interfolding and inter- 
locking process just referred to, a box is produced completely lined 
with the paraffined or waxed paper; and this lining, by having its ends 
doubly interfolded between the end flap of the first section and the side 
flap, and also between the side fîap and the end flap of the back section, 
and having the two main sections of the carton interlocked over thèse 
interfolded ends of the lining, is so firmly united to and interformed 
with the outside carton that the unitary structure referred to in the 
patent, namely, such a structure that its lining is impossible of move- 
ment relatively to the carton itself, and holds its contents lîrmly in 
place, preventing movement or conséquent breakage thereof, is con- 
structed. It is contended by defendant's counsel that this structure 
does not involve patentable invention. 

This record is full of exhibits of boxes and packages used in the 
prior art. I hâve examined ail of them, including a great variety of 
candy, popcorn, cracker; and tobacco packages ; and apart from exhibit 
i6, to which I will refer later, it is, in my opinion, safe to say that none 
of them show the invention of this patent, or anything suggestive 
thereof. There are numerous packages formed of two sheets of paper 
— one a lining, and the other a heavier outside covering — and many of 
thèse are interfolded in varions ways. Some of them hâve the flaps of 
the outside covering or carton interlocked, but none of them hâve 
the inside lining interfolded between the interlocking parts of the 
outside carton, and none of them produce the unitary and useful 
product rç^sulting from such çoexisting, cotemporaneous interfolding 
and interlocking of the sépara te parts. Likewise a large number of 
patents, domestic and foreign, are relied upon by defendant's counsel 
as disclosing the invention of the patent in suit. Most of them relate 
to collapsible cartons with interlocking flaps, the existence of which 
is conceded in the spécification of the patent in suit, and the same are 
appropriàted as one of the elements^ of the combination of the patent. 
Some of them relate to cartons with superposed sheets or linings, not, 
however, remotely suggesting the notion of so interlocking the flaps 
of the carton as to interfold and bind between them the ends of the 
lining so as to make a unitary structure. Others relate to bags with 
inner Hnings, but disclOse.npthing of the method or product of the pat- 
ent in suit. 

Defendant's expert sélects the Howe and Davidson patent, No. 
511,080, as the pne which présents the nearest approach to the inven- 
tion of the patent in suit; but this patent, when examined, is found to 
relate exclusively to the knockdown or collapsible carton, with no sug- 
gestion of the combination of such a carton with an inner lining so 
interfolded between its interlocking flaps as to form an intégral part 
of it. 

The Munson patent. No. 288,255, of date November 13, 1883, is 
especially relied upon by defendant's counsel, in argument, as disclos- 
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ing the invention of the patent in suit. I am unable, after a careful 
considération of the patent itself, and the argument made on it, to 
agrée with counsel. The device of the Munson patent appears to me 
to be merely an outside carton provided with a closing flap adapted to 
be engaged with a slot so as to close and secure the end of the box. 
The claims are as follows : 

"(1) A paper box having a tubular body provided with flaps for closing one 
or both of its ends, and provided with a lining, attached to the inside of its 
body, that may be folded to close one or both of its ends Independently of its 
foldlng flaps, substantially as described. 

"(2) A paper box, the body whereof is provîded at one or both ends with 
closing-flaps, one flap being provided with angular slots or pocliets, as 11', 
and the opposite flap with corners adapted to enter and engage or be held in 
sald pockets to close and secure the end of the box, substantially as de- 
scribed." 

It is true, the description of the Munson patent refers to the interior 
wrapping or lining pasted or otherwise secured to the interior of the 
box, but no connection at ail is shown between the folded ends of this 
lining and the interlocking flaps of the box. Considering the claims 
and description together, it is clear, in my opinion, that the invention 
of the Munson patent was merely a collapsible carton, involving no 
conception or suggestion of the device of complainant's patent. 

Many other patents are called to the court's attention as anticipatory 
of complainant's invention, or as illustrating the prior art. They havé 
ail been duly considered, and, in my opinion, utterly fail to disclose the 
essential feature of the combination of the patent in suit. If the Howe 
and Davidson patent or the Munson patent, already considered, do not 
disclose complainant's invention, none of the others do. For thèse 
reasons, no detailed considération will be given in this opinion to any 
of the other patents pleaded or found in the proof. 

Exhibit No. i6, already alluded to as one of the unpatented struc- 
tures relied upon by défendants as disclosing the invention of the pat- 
ent, is, at best, a box made by witness Sallie Kemper, expressive of 
her remembrance of a box employed by her employers, at Nashville, 
some 12 or 15 years before she gave her testimony. If there were no 
confusion or inconsistency in the statements of the witness, and if the 
box, Exhibit 16, was intended by her to be a reproduction of the box 
as used 12 or 15 years ago by her employers, this kind of testimony, 
uncorroborated and unaccompanied by any exhibit of a box in actual 
existence at the time to which the évidence relates, would be too un- 
certain and unreliable to defeat a subséquent grant of the patent for 
the same device. Barb Wire Patent, 143 U. S. 275, 12 Sup. Ct. 443,. 
36 L. Ed. 154; Deering v. Winona Harvester Works, 155 U. S. 
286, 15 Sup. Ct. 118, 39 h. Ed. 153; Kraatz v. Tieman (C. C.) 79 Fed. 
322. In my opinion, however, this Exhibit 16 is not a fair expression 
of the understanding of the witness herself. Her testimony in relation 
to Exhibits 15 and 16, taken together, shows that counsel hâve mis- 
conceived her real meaning. For either and both of the foregoing 
reasons, Exhibit 16 is of no evidential value as an anticipation of com- 
plainant's invention. It results that neither in prior patents nor prior 
unpatented structures is the complainant's invention shown or sug- 
gested. 
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Thîs conclusion leads next to a considération of the essential na- 
ture, in and of itself considered, of the device of the patent, with a view 
of determining whether it discloses such inhérent simplicity as to be 
classified as a development of ordinary mechanical skill, or as the re- 
sult of inventive faculty. It is true, the paper box in question be-' 
longs to a comparatively humble and lowly art. The two éléments 
which compose it are simple and well known, but the union of thèse 
two éléments in the way and manner and for the purpose disclosed by 
the patent was obviously not well known at the time of complainant's 
invention. The large number of patents and exhibits found in this 
record looking towards the resuit achieved by the patentée disclose an 
unsatisfied need. The art had been diligently practiced for many dé- 
cades, and divers devices for packing crackers, candy, and other like 
products had been resorted to; but none of them accomplished the 
desired purpose. Such being the case, when a patent is finally granted 
for a device which does accomplish the desired resuit, the court should 
not look with disfavor upon it. Key Stone Manufacturing Co. v. 
Adams, 151 U. S. 139, 14 Sup. Ct. 295, 38 L. Ed. 103. The simple 
scheme of subjecting the two éléments before then each separately 
well known, to a process of unification, consisting of so folding and 
interfolding them as to create a hitherto unknown unitary structure, 
was left to the complainant. The argument that this new and peculiar 
combination was a mère aggregation of old éléments, and a mère 
product of ordinary mechanical skill, so obvious as to be readily per- 
ceived and taken advantage of by those skilled in the art, is, in my 
opinion, fuUy answered by the fact that none of the numerous in- 
ventors in défendants' line of industry, and none of the skilled artisans 
engaged for years in that industry, with the problem urgently con- 
fronting them, ever did discover its solution. As said in Loom Co. 
v. Higgins, 105 U. S. 580, 26 L. Ed. 1177, "It ^^V ^ave been under 
their very eyes ; they may almost be said to hâve stumbled over it ; but 
they certainly failed to see it, to estimate its value, and bring it into 
notice." It seems to me that the step taken by complainant in uniting 
and unifying the two old éléments in question in the way and manner 
already disclosed was the final step in the line of invention in the in- 
dustry in question, which turned failure into success, within the true 
meaning of the doctrine announced by Barb Wire Patent, 143 U. S. 
27s, 12 Sup. Ct. 443, 36 L,. Ed. 154. The treatment of the two élé- 
ments in question, in my opinion, produced a new and useful resuit. 
It certainly disclosed a method of producing an old resuit in a "more 
facile, economical, and efficient" way; and the case is brought directly 
within the doctrine announced by the Court of Appeals of the Eighth 
Circuit in divers cases, and particularly the case of National HoUow 
Brake Beam Co. v. Interchangeable Brake Beam Co., 45 C. C. A. 544, 
106 Fed. 693. The "barb" of the Barb Wire Patent, supra, the "collar 
button" of Krementz v. S. Cottle Co., 148 U. S. 556, 13 Sup. Ct. 
719, 7,7 L. Ed. 558, and the "dam" of Du Bois v. Kirk, 158 U. S. 58, 
15 Sup. Ct. 729, 39 L. Ed. 895, are each and ail of them very simple 
devices; but they served a new and useful purpose, and were held by 
the Suprême Court of the United States to involve patentable inven- 
tion. The combination resulting in the box involved in the présent 
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case is no more simple than the "barb," the "coUar button," or the 
"dam" involved in the cases jùst cited. In my opinion, it took the 
inventive faculty to produce it. Moreover, the proof abundantly 
shov?s that prior to the invention of this patent the old paper cartons 
or boxes were inadéquate to the demands of the service required of 
them ; that the contents deteriorated rapidly in substance and flavor ; 
that they were subjected to the baneful efïects of air, moisture, and 
dust ; and that the hermetically sealed tin cans or boxes would alone 
serve the purpose of successfully marketing the same. This tin box 
was so expensive as to be practically prohibitive. Since the introduc- 
tion of the box of the patent, a radical change has taken place. This 
box has been found equal to the climatic and other local conditions of 
ail parts of the country — from New Orléans to New York, from 
Florida to Minnesota, and California to Massachusetts. The uniform 
testimony from ail thèse rej^ons is to the eflfect that the contents of the 
box are preserved in their original freshness and flavor. Prior to 1899 
the National Biscuit Company, one of the licensees of the complainant, 
had been putting up and selling its bakery products in the best carton 
or box then known to the trade. Since that time the same company 
has been using the box of the patent, and one of its bakeries, namely, 
the Kennedy Bakery, has increased its product nearly 13-fold per 
annum, and this I think the évidence shows to be largely the resuit of 
the use of the box of the patent. I am not unmindful of the argument 
of defendant's counsel to the eflfect that the advertising and labels 
upon the box hâve materially enhanced the sales, but, giving due con- 
sidération to ail such facts, I am of opinion that the record fairly dis- 
closes that the large output in the Kennedy Bakery is chiefîy the resuit 
of the employment of the box of the patent in suit. Not only so, 
but the défendants themselves recognize the great advantage and su- 
periority of complainant's box by abandoning the box which they had 
theretofore employed — the same being one which they now insist dis- 
closes the invention of the patent— and by resorting to the use of 
complainant's box instead. The whole testimony, in my opinion, 
clearly shows that the box of the patent materially facilitâtes the distri- 
bution of inexpensive food products to consumers, and at the same 
time lessens the cost and enhances the intrinsic value of such products. 
Such being the case, the authorities are uniform to the proposition 
that doubt as to patentable novelty should be resolved in favor of sus- 
taining the patent. Smith v. Goodyear Dental Vulcanite Company, 
93 U. S. 486, 23 h. Ed. 952 ; Consolidated Safety Valve Company v. 
Crosby Steam Gauge & Valve Company, 113 U. S. 157, S Sup. Ct. 513, 
28 L. Ed. 939; Gandy v. Main Belting Company, 143 U. S. 587, 12 
Sup. Ct. 598, 36 L. Ed. 272; Magowan v. New York Belting Co., 141 
U. S. 332, 12 Sup. Ct. 71, 35 E. Ed. 781 ; Hobbs v. Beach, 180 U. S. 
383, 392, 21 Sup. Ct. 409, 45 L. Ed. 586; National Hollow Brake 
Beam Co. v. Interchangeable Brake Beam Co., supra. 

Hâve the défendants infringed? The défendant corporation, of 
which défendant Winkelmeyer is président, and défendant Grubbs is 
gênerai manager, is shown by the proof to hâve secured the services 
of one Sallie Kemper as its forelady. She had been for some months 
prior thereto in the employ of the National Biscuit Company, one of 
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complainant's licensees, engaged in the work of packing crackers. 
About two weeks after défendant corporation emplqyed her, it aban- 
doned their old form of packing box — ^the same being one of the boxes 
shown in the prior art — and began packing its product in the box now 
claimed to be an infringement of complainant's device. The forelady, 
Kemper, gave the necessary instructions, and had charge of making 
the change. The gênerai offices of the défendant corporation not only 
presumably, but in fact, so far as Grubbs is concerned, participated in 
the conférences resulting in the change. Under such circumstances, 
I hâve no doubt that the corporation itself and its gênerai executive 
officers are joint tort feasors in an infringement, if the same is made to 
appear. The executive officers of a corporation, who necessarily in- 
spire ail its acts, cannot shield themselves behind an artificial, and 
sometimes irresponsible, création, from the conséquence of their own 
acts, even though performed in the name of the artificial body. In de- 
termining the issue now under considération — whether the défendants 
hâve infringed complainant's patent — it is fair, in my opinion, gathered 
from the évidence just epitomized, to présume at the outset that the . 
défendants intended to do so. The relation of witness Kemper to the 
parties involved in this litigation, her conduct while in the employment 
of the National Biscuit Company, her conduct after entering défend- 
ants' service, the speedy transition by défendants, after Kemper entered 
their employment, from the method of packing their product then in 
vogue to at least a close approximation to the method of complainant's 
invention, ail are very suggestive of wrongful préméditation and de- 
sign. Be this, however, as it may, the package employed by défend- 
ants is, in my opinion, not essentially différent from the box of the 
patent. It employs the éléments of the claims of the patent in suit. 
It is constructed, practically, by the method described in the patent, 
and it produces the resuit accomplished by the patent. The outer 
covering, in the form of a recognized carton; the inner lining of 
paraffined or waxed paper ; the interfolding of the ends of the lining 
between the interlocked flaps of the carton; the resulting unitary 
structure, fitted and adapted to snugly hold and protect the contents 
of the box from air, moisture, and dust — are ail shown in défendants' 
package. The only différence pointed out in argument is that in the 
method of constructing their box the défendants turn up the side flap 
of the carton before they turn in the end flap of the first section. This 
results in so releasing the lining from its engagement with the end 
flap of complainant's first section that it may be pulled out in an up- 
ward direction when the lid of the box is open, without dismantling 
the box itself. This, however, in my opinion, does not essentially dis- 
tinguish défendants' box from complainant's. Both hâve the ends of 
the Hning so doubly interfolded between the interlocked flaps of the 
carton as to signally differentiate them from prior structures, and 
make a substantial, self-contained, unitary structure of the two élé- 
ments. 

Défendants' counsel, in argument and brief, hâve earnestly contend- 
ed that the invention of complainant's patent, when understood in the 
light of the description and claims, involves such an interfolding of the 
inner lining within the flaps of the carton as will so efïectually lock it 
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that it cannot be puUed out of the box when the lid is open without 
tearing the lining or dismantling the box. I am unable, after a most 
patient examination and analysis of the description and daims, to 
agrée with counsel in this contention. In repeated instances found in 
the spécification the patentée undertakes to make it plain that the 
lining is subject only to the interfolding process, while the ends of the 
carton or blank are alone required to be interlocked. The words 
"interlocked flaps" and "interfolded lining," or their équivalent, are 
repeatedly used in such juxtaposition and relation that violence would 
be done to language, to hold that the interlocking, in any case, is in- 
tended to relate to the lining itself. If the patent, when properly con- 
strued, required the lining to be interlocked by or within the flaps of 
the carton, the défendants' device does not infringe complainant's 
patent. Such, however, not being the true interprétation of the pat- 
ent, the défendants' device, in my opinion, does constitute an infringe- 
ment. 

Some argument is made as to the invalidity of the fîrst daim of the 
patent, on the ground that it is for an illegitimate process, within 
the meaning of the patent law. This may or may not be tenable, but 
as I believe the combination involved in the manufactured product 
itself, as broadly claimed in the second daim, involved patentable 
novelty and invention, and that the défendants hâve infringed the same, 
it becomes quite immaterial and unnecessary to formally pass on the 
contentions as to the first daim. 

It was contended in argument that the failure to join the National 
Biscuit Company as complainant in this case constitutes a fatal defect 
of parties. This contention, in my opinion, is without merit. The 
bill allèges that the National Biscuit Company is a licensee of com- 
plainant, with conditional and limited rights in the use of the invention 
for packing bakery products. The answer touching this allégation 
is as follows: 

"The défendants deny that such allégations, even if true, are material to 
this Issue, or In any way prejudicial to, or afford any cause of action against, 
thèse défendants, or give any patentable quality to the alleged invention." 

This portion of the answer is obviously in the nature of a demurrer, 
and cannot be treated as a déniai of the allégations of the bill. It, 
in efïect, admits the allégations as made, and challenges their légal 
sufficiency. It is claimed that the proof shows the allégations in ques- 
tion to be essentially true, but this I deem quite immaterial. The com- 
plainant pleaded such a conditional license in the National Biscuit 
Company as leaves the title to the patent in the patentée. Certainly 
the bill does not show any exclusive license, amounting to an assign- 
ment of the patent to the National Biscuit Company. Such a licensee 
is not a necessary party complainant in an infringement case. Gayler 
V. Wilder, lo How. 477, 13 L,. Ed. 504. Not until défendants filed 
their statement of points to be relied upon in argument did thëy raise 
any question as to defect of parties. This was too late. It should 
hâve been done by plea or answer, so as to clearly présent the issue, 
and give the complainant an opportunity to meet it. 

There will be a decree for an injunction as prayed for, and a réf- 
érence to a master to take an account of profits and damages. 



688 120 FEDERAL REPORTER. 

COMMONWBiliTH TRUST CO. et al. V. FEICK. 

(Circuit Coitot, M. p. PennsylVanla. February 27, 1903.) 

No. 9. 

1. Fbdbbai. Courts— Statb Pkact'.ok— Attachmknt— Rni/B to Vacatb, 

Where a suit ,in equity was oegun In a state court by foreign attach- 
ment, and thé case -^as removed to the Circuit Court, the Circuit Court 
had jurisdiction of a rule on plaintiff to show cause of action, and wtiy 
the attachment should not be dissolved on the pleadlngs; such rule belng 
in accordance wlth the prevalllng state practice. 

& Samb— Patents— AccouNTiNG— Actions— JoiNDEB op Parties. 

Where the deceased owner of a third Interest In a patent prlor to his 
death had madè à général assignaient for the beneflt of creditors, a bill 
to compel the owner of another thlrd Interest to account for profits could 
not be malntained by^ deceased's assignée for the beneflt of creditors In 
conjonction wlth deceased's executrix as co-complalnant, défendants' 
llablUty to plalntifls, If any, belng several, and not joint. 

t. Samb — Cause of Action— Statkmbnt. 

Where a bill for an accountlng of profits derlved from a patent de- 
pended on an agréement between plaintlffs' décèdent and défendant, and 
the bill falled to allège whether the agréement was verbal or In wrlting, 
Its considération, how long It was to be in opération, and whether de- 
fendant was to bave any compensation for what she did in organizlng 
concerna to operate the patent, or as to expenses Incurred, It was In- 
suffident 

In Equity. Rule to show cause of action, and why attachment 
should not be dissolved. 

H. M. Hinkley and H. A. Fuller, for plaintiffs. 

Henry C. Terry and Willard, Warren & Knapp, for défendant. 

ARCHBALD, District Judge. This is a bill in equity, brought 
against Mary E. Frick, a citizen and résident of New Jersey, by the 
Commonweàlth Trust Company, assignée for the benefit of creditors 
of Abraham S. Patterson, in conjunction, as coplaintifï, with Mary M. 
Patterson, the executrix of the said Abraham S. Patterson, wno is 
now deceased. It seems from the bill that Mr. Patterson in his life- 
time had a one-third interest in certain letters patent relating to ma- 
chinery for the manufacture of structural tubing, Mrs. Frick having 
another third, and Thomas J. Price the other. It is charged by the 
plaintiiïs that Mrs. Frick and Mr. Price, making use of this patent,. 
formed varions partnerships, and entered into numerous agreements,. 
the détails of which are given in the bill, from which large profits 
were derived, and the suit is brought to compel an accounting by Mrs. 
Frick for Mr. Patterson's share, which it is claimed that she received. 
The bill was originally filed in the common pleas of Montour county, 
and, Mrs. Frick, being a nonresident of the state, a writ of foreign 
attachment was issued upon it in pursuance of the provisions of the 
Pennsylvania statute, Act May 23, 1887 (P. L. 163) ; and, the case 
having been reihoved by the défendant into this court, and a motion 
to remand nefused, it now comes up on a rule taken on the plaintiffs 
to show cause of action, and why the attachment should not be dis- 
solved. This is in accordance with the prevailing state practice with 
respect to such writs in actions at law (2 Troubat & Haly Pract. | 
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2271); and it must be regarded as having been adopted and carried 
forward by the statute, so far as applicable, in extending the writ to 
other cases. Had the case remained in the state court, therefore, the 
présent rule would hâve been undoubtedly available to the défendant, 
and the fédéral court is invested with the same authority to entertain 
it. Cady v. Associated Colonies (C. C.) 119 Fed. 420. It may seem 
somewhat out of place in strict equity practice to move the court in 
this way, but it calls for no more, after ail, than an examination of 
the plaintiflfs' bill to see whether they hâve a case on the merits, and 
to relieve the défendant in a summary way from the oppressive efïect 
of the attachment if they hâve not (Vienne v. McCarty, l Dali. 154, 
I L. Ed. 79) ; a control over the case which is équitable in character, 
and to be exercised, therefore, in this forum as much as in any other. 
In the case in hand a large amount of property has been seized on 
the writ, and bail in the sum of $40,000 is demanded to dissolve it; 
so that the défendant is liable to serious injury unless she can obtain 
the présent relief, if otherwise entitled to it. 

It seems to me that no extended examination is required to show 
that the bill cannot be maintained as it stands. The suit is to en- 
force the alleged rights of Abraham S. Patterson to one-third of the 
profits received on account of the patent mentioned. If the gênerai 
assignment for the benefit of creditors which he executed to the 
Commonwealth Trust Company in February, 1897, was effective to 
transfer the interest which he had in thèse properties — which is ques- 
tioned — they are recoverable by the assignées, and by them alone. 
No one else is entitled to any part until it is found that more than 
enough has been realized from this and other property to satisfy the 
creditors for whom the trust was created, and that can only be told 
after an account has been filed, and distribution made in due course. 
At that time, if anything over remains, it will go to the personal rep- 
résentatives of Mr. Patterson, who is now deceased; but that gives 
them no standing to demand anything of Mrs. Frick hère and now. 
On the other hand, if, as is contended by counsel for the défendant, 
nothing with respect to this patent passed by the assignment, then Mrs. 
Frick, if to account at ail, must account not to the assignées, but to 
the decedent's estate, which is, of course, an entirely différent and dis- 
tinct matter. The extent of the liability in each case may be the same, 
but it is a several liability to one or the other, and not a joint liability 
to both. There is no suggestion in the bill as to why the assignée and 
the executrix are joined, and I can discover none. If it is to proceed 
further, therefore, one or the other would hâve to drop out, and with 
such an anjendment the attachment would, of course, fall. 

But this is not the only defect in the bill. The life of it is the al- 
leged agreement between Mrs. Frick and Mr. Patterson, referred to 
in the tenth paragraph, with regard to which we hâve a most meager 
and inadéquate statement. There was no suggestion when it was 
made, nor upon what considération, nor whether it was in writing or 
by word of mouth. It is also pertinent to inquire how long it was to 
run, and whether Mrs. Frick was to hâve any compensation for what 
she did in the way or organizing business concerns to operate under 
the patent, as well as what was to be done with respect to the ex- 
120 F.- 
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penses inctirred. The plaintiffs set up, not a trust which might permit 
of the adjustment of thèse matters equitably, but an agreement which 
necessàrîiy Speaks according to its own terms, and we are entitled 
to hâve sôinèthing definite and spécifie with regard to them. On 
thé character of the agreement dépends in large measure the ques- 
tion whethèr a' bill in equity will He, or whether an action at law 
must be resorted to (Reeside's Ex'r v. Reeside, 49 Pa. 322^ 88 Am. 
Dec. 503) ; and, as this goes to the jurisdiction, it is not to be left 
in doubt. If Mrs. Frick, according to the alleged agreement, was 
simply to pay over, without déduction, one-third of what she re- 
ceived, it is difficult to see why there is not a complète and adéquate 
remedy at law ; and the mère fact that the plaintiffs may not know 
how much it is does not necessarily entitle them to corne into a court 
of equity. Babbott v. Tewksbury (C. C.) 46 Fed. 86. This is not 
ail, perhaps, that could be said with regard to the bill, but it is ehough 
to show that it is radically defective, and that the défendant should be 
relieved from the effect of the attachment which was issued upon the 
strength of it. : , 

The rule to show cause is made absolute, and the writ of foreign 
attachment is dissolved. 



BBARDEN et al. T. BBNNEK. 
(CHrcult Court, S. D. Qeorgla, W, D. February 18, 1903.) 

1. Partition— Equitable JuRiSDidTiON. 

The poMTér o( partition In equity court discussed. 

2. Same. ' 

This power wlll never be exerclsefl where the tltle !s denled or sus- 
picious, untll the party seeklng a partition has had an opportunlty to try 
hls tltle at law. 

8. Same— Adverbe Possession. ■ :• :<• ^ ■ 

A disselsln or adverse, possession destroys the common possession, and 
bars a suit for partition So long as the ouster continues. 

1. QciBTraO TiTLÉS— P^^RTIKS. 

Only those wh<* bave a clear légal and équitable tltle to land connécted 
with possession hâve any right to claim the Interférence bf a court of 
equity to give them peaee or dissipatp a cloud on the tltle, except wbere 
this rule Is dispensed with by statute. 

6. Same— AocouNTiNe. ,,',:: 

An alleged necesslty for an accoùritlng In sucb cases does not confer 
jurisdiction In equity. 

C. Partition— Demorrer. ' 

In taklng ordeï sustolning a démurrër to a bill for partition, where the 
tltle is in good faith placed in. Issue; the bill will be retained for a reason- 
able tlme in order that partition may be efCected, In case complainants 
should prevall at law in thç assertion !of tfaelr légal tltle. 

(Syllabus by. the Çîourt.) 

In Equity. 

Jàme$ Iv, i^ndèrson and Walter J. Grâce, for complaînànts. 
Washington Dessau and \Valter A. Harris, for responderit, 

t3. See Partition, vol. 38, Cent. Dlg. § 64. 
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SPEER, District Judge. C. E. Bearden, H. F. Bearden, and Susie 
May Kunkel, formerly Bearden, citizens of Tennessee, hâve filed a bill 
invoking the équitable power of this court for the partition of a valu- 
able business lot, with the improvements thereon, situated in the city 
of Maçon, in this district. Briefiy stated, it is averred in the bill that 
the title to the lot in dispute was vested in Charles A. Elis, Jr., and his 
sister Elizabeth M. Elis, by virtue of a devise in the will of their father, 
Charles A. Elis, Sr. This is not in dispute. Both the complainants 
and the défendant claim title by virtue of this devise. It further ap- 
pears from the bill that on the 2ist day of March, 1867, Elizabeth M. 
Elis entered into an antenuptial contract and settlement with William 
Morgan Bearden. The marriage was afterwards consummated, and 
the complainants before the court are the ofïspring thereof. Among 
other things, the antenuptial settlement provided as follows : 

"That, for and In considération of a marriage now about to be had and 
solemnlzed betweeu the sald ahove-named parties, the said party of the first 
part (William Morgan Bearden) does for hlmself, his heirs, executors, and 
administrators, eovenant, grant, and agrée that ail the property rights and 
interest In property, of whatsoever nature, now vesting in, or hereafter to 
be acquired by, the sald Elizabeth M. Elis, shall remain the separate property 
of the sald Elizabeth M. Elis, free from the payment of any debt, default, or 
contract of her husband during her natnral life, and the same at her death 
to vest in, and become the property of, such child or children as she may then 
hâve livlng," etc. 

The contract contains another stipulation, as follows : 

"And it is further agreed that should It at any thne be deemed advlsable 
by the said parties during this marriage to sell any part of said property for 
the purpose of relnvesting the proceeds thereof in other like property, that the 
same may be donc by their uniting together In the exécution of the deed or 
deeds of conveyance of the same." 

The bill further recites that on the 25th day of November, 1889, 
Elizabeth M. Bearden, formerly Elis, and Charles A. Elis, Jr., her 
brother, executed a deed to John H. Benner conveying the premises 
in dispute. William Morgan Bearden was not a party to said deed, nor 
did he in any wise unité in the same. In November, 1898, Elizabeth 
M. Bearden departed this life, leaving the complainants her only chil- 
dren or représentatives of children. The deed to Benner purported to 
convey a fee-simple title to ail of the property, but it is alleged that the 
légal efifect of this deed, so far as EHzabeth M. Bearden is concerned, 
was merely to convey her life estate, and that by virtue of the terms 
of the marriage settlement referred to, the fee-simple title' to one-half 
undivided interest in said property vested in the complainants. Not- 
withstanding this fact, and that they are and hâve been entitled to pos- 
session since the death of their mother, Benner is in possession and 
claiming title to the entire property under his deed of November 25, 
1889, refusing to recognize any right of possession of the complainants 
or any liabihty on his part to account to them for the rents, issues, 
and profits. This possession of Benner has been a continuous posses- 
sion from the date of the death of their mother, the value of complain- 
ants' undivided half interest is $15,000 or other large sum, and this 
half interest has been worth from $100 to $125 a month since the ist 
day of December, 1898. This deed to Benner of November 25, 1889, 
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it is alleged, constitutes a cloud upbn the title of complainants, inas- 
much as it purports to convey to Benner not merely the life estate of 
Elizabeth M. Bearden to a one-half undivided interest, but purports to 
convey a fee-simple title to the whole. Benner has made improve- 
ments upon the property, the extent and value of which complainants, 
for the want of defînite information, are not able to aver. Thcy state 
that Benner daims the value of such improvements to be $10,000, and 
that if complainants are entitled to recover they are accountable to 
him for their pro rata share of thèse improvements. This involves an 
accounting between Benner and the complainants as to the extent of 
the improvements made by him, the nature, character, and amount 
thereof, the amount of rents due by him, the détermination of the 
question as to whether or not complainants are liable for any part of 
said improvements, and, if so, how much, and wrhether such amount 
is more or less than their share in the rents. It is stated that such 
accounting will necessarily be long and intricate, and cannot be satis- 
factorily had at law, and can only be had in a court of equity, where 
such matters are properly cognizable. Complainants désire a parti- 
tion of this lot between themselves and the défendant, and, on account 
of the valuable improvements made upon the property and their pe- 
culiar location, a fair équitable division of the same by metes and 
bounds, it is alleged, cannot be had. It will therefore be necessary 
for the lot to be sold in order that such division may be made. They 
further recite the fact that Benner has during his possession mort- 
gaged the whole of this property to a bank for the purpose of secur- 
ing a loan of $10,000, and, while this loan has been satisfîed, he is liable 
to convey it anew, thus incurring danger of a multiplicity of suits, and 
opposing the interest of a bona fîde purchaser for value to that of com- 
plainants. The bill waives discovery, and prays that complainants' 
title to a one-half undivided interest in the property be decreed and 
confirmed ; that the deed from Charles A. Elis, Jr., and Elizabeth M. 
Elis to John H. Benner be decreed to hâve the légal eflfect of having 
conveyed to Benner, so far as Elizabeth M. Bearden, formerly Elis, is 
concerned, only her life estate in said property; that if necessary said 
deed be corrected and reformed so as to show the right and title of 
complainants, and thus remove the cloud resting upon their title ; that 
the défendant be decreed to account for and pay over to complainants 
the rents, issues, and profits to which they are entitled, and that a 
decree ordçring a sale of the land in dispute, under the directions of the 
court, may be had for the purpose of equitably and fairly apportioning 
the same between complainants and the défendant; and that after the 
sale of the property that the part of the proceeds to which complain- 
ants are entitled be paid over to them or their légal représentatives. A 
preliminary injunction is prayed, restraining Benner from selling or 
incumbering the interest claimed by complainants. There is also a 
prayer for gênerai relief. 

To this bill the défendant has demurred on several grounds. While 
thèse are stated with scrupulous and extended particularity of détail, 
they may be condensed into the propositions that the complainants 
hâve a full, complète, and adéquate remedy at law ; that the bill is 
without equity; that the bill is multifarious ; and that the plaintifïs 
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seek to try title to real estate, remove cloud from the title, to hâve 
a partition of land, an accounting and recovery of possession of real 
estate, a cancellation of an instrument, and the reformation of a con- 
tract. This, it is contended, is not within the power of a court of 
equity to grant in one proceeding. 

The questions raised by the démarrer hâve been argued with ample 
citation of authority. A brief référence to the controlling principle, as 
settled by authoritative text-writers and décisions, will sufïice for 
présent détermination. 

The bill very clearly indicates that the défendant holds the posses- 
sion of the land in dispute adversely to complainants and under claim 
of title to the fee in himself. This is not only conceded, but is alleged 
as one of the grounds for équitable relief. It is obviously sought un- 
der the guise of a prayer for partition. In proper cases this has been 
a long-established power in the equity courts. In the reign of Eliza- 
beth the court of chancery began to assume jurisdiction in partition, 
and it became so common that the writ of partition and compulsory 
process against joint tenants and tenants in common created by act of 
Parliament in the reign of Henry VIII became obsolète, and was 
fînally abolished in the early part of the last century. Under the 
English judicature act of 1873, proceedings for partition are now 
specially intrusted to the chancery division of the court. The writ of 
partition, as enacted by St. 31 & 32 Henry VIII, we bave the au- 
thority of Chancellor Kent for stating, has been gradually re-enacted 
and adopted, with probably enlarged facilities for partition, in the 
United States. This, however, relates to statutory remédies granted 
in the several states, and, we may add, by act of Congress in the Dis- 
trict of Columbia. Willard v. Willard, 145 U. S. 116, 12 Sup. Ct. 818, 
36 L. Ed. 644. The same eminent writer (Commentaries, 4th vol., p. 
364) States that while — 

"The jurisdiction of chancery In awardlng partition is well established in 
England by a long séries of décisions, and It has been found by expérience 
to be a jurisdiction of great public convenience, a court of equity does not in- 
terfère unless the title be clear, and never where the title is denied, or sus- 
picious, until the party seeking a partition has had an opportunity to try his 
title at law. The same principle has been acted upon In the courts of equity 
in this country." 

In a footnote to this paragraph it is stated, upon what seems con- 
clusive authority, that a disseisin or adverse possession destroys the 
common possession, and bars a suit for partition so long as the ouster 
continues; citing Clapp v. Bromagham, 9 Cow. 530; Adam v. Ames 
Iron Co., 24 Conn. 230. Many other cases might be added. 

Nor does the claim that the jurisdiction is hère required to confirm 
and quiet title of the complainants strengthen their rights to this pro- 
ceeding. In Orton v. Smith, 18 How. 263, 266, 15 L. Ed. 393, it is 
announced that those only who hâve a clear légal and équitable title 
to land connected with possession hâve any right to claim the interfér- 
ence of a court of equity to give them peace or dissipate a cloud on the 
title. In a great many cases this rule is cited and approved. See 
Rose's Notes U. S. Reports, pp. 572-3. It seems to be distinguished 
and explained in Holland v, Challen, iio U. S. 20, 3 Sup. Ct. 495, 28 
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L. Ed. 52, where the rule itself was dispensed with by a Nebraska 
statute; but the Suprême Court has been occupied to some extent 
since Holland v. Challen was decided in distinguishing that case, 
notably in Whitehead v. Shattuck, 138 U. vS. 146, 11 Sup. Ct. 276, 
34 L,. Ed. 873. In that case a suit in equity for real property against 
a party in possession was not sustained upon the ground that there 
was a plain, adéquate, and complète remedy at law. And in Scott v. 
Neely, 140 U. S. 106, Il Sup. Ct. 712, 35 L. Ed. 358, the time-honored 
and clearly marked distinction in the courts of the United States be- 
tween proceedings in law and equity is somewhat fuUy discussed, the 
court observing: 

"It has been often adjudged that whenever, respectlng any rlght vlolated, 
a court of law Is compétent to render a judgment affording a plain, adéquate, 
and complète remedy, the party aggrieved must seek his remedy in such court, 
not only because the défendant has a constitutional right to a trial by jury, 
but because of the prohibition of the act of Congress to pursue his remedy 
In such cases In a court of equity." 

Nor can the court maintain jurisdiction in equity upon the alleged 
necessity for an accounting. This has been long settled. Hipp v. 
Babin, 19 How. 271-278, 15 L. Ed. 633. In that case the Suprême 
Court, through Mr. Justice Campbell, said: 

"Nor can the court retain the blll, under an impression that a court of 
chancery is better adapted for the adjustment of the account for rents, profits, 
and improvements. The rule of the court is that when a suit for the recovery 
of the possession can be properly brought In a court of equity, and a decree 
is given, that court will direct an account as an incident in the cause. But 
when a party has a rlght to a possession, which hé can enforce at law, his 
right to the rents and profits Is also a légal rlght, and must be enforced in 
the same jurisdiction." 

This is a leading case and often cited. It is true that this proceeding 
might hâve been maintained under the hybrid practice adopted by the 
statute in Georgia. This may be convenient in some cases, but the 
courts of the United States are of course controlled by the constitu- 
tional provision, and the act of Congress above quoted intended to 
make the constitutional inhibition definite and always applicable in 
proper cases. 

While the court must sustain the demurrer to the extent of denying 
the complainants' right to proceed on the bill at this time, it does not 
seem proper that the bill should be at once dismissed, with a possibility 
that the alleged rights may be concluded. The bill was brought in 
apparent good faith, upon what seems to be a claim of title, to be de- 
termined by the construction of a marriage settlement annexed as an 
exhibit. Thé complainants then, to use the language of Chancellor 
Kent, should be given the opportunity to establish their légal title 
in a court of law. 

Order will be taken, therefore, dismissing the bill fînally, unless the 
complainants shall bring their action of ejectment, conformably to 
the usual practice, to the next term of the Circuit Court having juris- 
diction, or to the next term of such other court as may hâve concur- 
rent jurisdiction. In case such proceedng in ejectment is instituted, 
this bill will be retained in its présent status for a reasonable time, in 
order that partition may be thereafter efïected in case complainants 
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should prevail upon the assertion of their légal tîtle. The following 
authorities seem to sustain this course: Brown v. Cranberry Iron 
& Coal Co. (C. C.) 40 Fed. 849; 3 Pomeroy's Eq. Jur, § 1388. 

It follows that the preliminary injunction in this case will remain of 
effect until such ejectment proceeding may be filed. 



EISELE V. ODDIE et aL 

(Circuit Court. D. Nevada. February 2, 1903.) 

No. 733. 

L CoMPLAiNT — Shpabate Statembnt of Causes of Action — Nevada Statuts. 
Under Dut. Comp. Laws Nev. § 3159, whlch provides that, where two 
or more causes of action are united, they must be separately stated In 
tbe complaint, a complalnt Is demurrable whlch allèges In a single connt 
an unlawful détention of real property, destruction and unlawful déten- 
tion of Personal property, an assault and injury to the person, and a 
threatened expulsion of plalntlff from a town, and prays damages In a 
lump sum, wlthout alleging the amount of damages suBtained by reason 
cf elther one of the unlawful aets chargea. 

8. Same— Bill op Particulars. 

The provision of Cut Comp. Laws Nev. f 3151, that, In an action upon 
Beveral accounts, It shall not be necessary to set eut the items of such 
accounts, but that a blU of particulars may- be demanded, bas no applica- 
tion to a complalnt setting up a number of separate causes of action in 
tort 

At Law. On demurrer to complaint. 

Alfred Chartz and N. Soderberg, for plaintiff. 
Kenneth M. Jackson, J. J. Kennedy, and Campbell, Metson & 
Campbell, for défendants. 

HAWLEY, District Judge (orally). Plaintiiï brings this action to 
recover damages. After stating the necessary facts to give this court 
jurisdiction, and averring plaintiff's ownership of certain real and 
Personal estate, the complaint allèges : 

"(5) That %!ii or abont the sald 20th day of January, 1902, at Tonopah afore- 
sald, and whtle the plalntlff was so In the actual and peaeeable possession of 
sald lands and promises, tent and personal property, the sald défendants, 
• * * with a multitude of people, riotously, with violence and strong 
hand, and by force of arms, wrongfully and unlawfuUy entered thereon and 
assaulted plaintiff, and in a rude, angry, threatening, and forcible maiiner 
ejected plaintiff, and put him out of said lands and tenements, and took and 
converted to thelr own use the sald Personal property, and ail thereof, and 
destroyed by fire the said tent and a large amount of said personal property, 
and threatened to expel plaintiff from said town of Tonopah, contrary to the 
form of the statute of Nevada, and to the damage of plalntifC In the sum of 
flve thousand dollars. 

'f^) That sald défendants unlawful ly wlthhold and keep possession of sald 
land and premises, and said personal property, except such part thereof as 
sald défendants destroyed as aforesald, and hâve so held and kept possession 
of the same at ail tlmes slnce the sald 20th day of January, 1902." 

— And demands judgment against défendants, and each of them, in 
the sum of $5,000. 

^ 1. Seè Pleading, vol. 39, Cent. Dig. 5§ 113, 434. 
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To this complaînt the défendants interposed a demurrer upon the 
grounds that said complaint does not state facts sufEcient to consti- 
tute a cause of action; that several causes of action hâve been im- 
properly united, and they are not each separately stated; that said 
complaint is uncertain in this : that it cannot be ascertained therefrom 
how much of plaintiflf's deisjand is for the alleged conversion of the 
Personal property, how much of plaintiff's demand for damages is for 
the alleged forcible ejectment of plaintifï from the real property, 
how much of plaintiff's demand for damages is for the alleged with- 
holding of plaintifï from the promises described in the complaint, 
how much of plaintiff's demand for damages is for the assault therein 
alleged to hâve been committed on plaintifï, nor how much of the 
plaintifï's demand for damages is for the alleged threatened expul- 
sion of plaintifï from the town of Tonopah. 

It will bë observed that there are divers causes of action united in 
one averment, viz., the unlawful détention of real property, destruc- 
tion and unlawful détention of personal property, injuries to person 
and property, and threatened expulsion of plaintifï from Tonopah, 
ail blended together in one couht, without being "separately stated," 
as required by section 3159, Cut, Comp. Laws Nev. ; and the dam- 
ages are claimed for a lump sum, without any attempt to set forth 
what amount of damages is claimed for each cause of action. It i& 
manifest that the demurrer based on the ground "that said complaint 
States several causes of action, and they are not separately stated," 
is well taken. Counsel for plaintifï admits that the< complaint does 
not, in this respect, comply with the provisions of section 3159, but 
contends that, under the provisions of section 3 151, full relief could 
be afforded by the court ordering a bill of particulars to be furnished 
to défendants, instead of sustaining the demurrer. The answer to 
this contention lies in the fact that section 3151 has no application to 
this case. It is confined to actions brought upon several accounts, 
and provides that "it shall not be necessary for a party to set forth 
in a pleading the items of an account therein alleged, but he shall 
deliver to the adverse party within five days after a demand thereof, 
in writing, a copy of the account, or be precluded from/giving évi- 
dence thereof." In support of his views, counsel cites and relies 
upon certain principles announced in Tilton v. Beecher, 59 N. Y. 176, 
184, 17 Am. Rep. 337. A careful examination of the facts of that 
case clearly distinguishes it from this case in every particular. There 
the appellate court held that the lower court had power to require 
plaintiff to furnish a bill of particulars, in ah action of crim. con., 
as to times, dates, and places. There was but one cause of action in 
the complaint, and the court was not called upon to review any rule 
of practice under a statute which déclares that, where two or more 
causes of action are united, they must be separately stated ; and 'the 
statute of New York in regard to cases where a bill of particulars 
might be demanded is totally dissimilar from section 3151 (Cut. Comp. 
Laws) of this State, in this: that it expressly déclares that "the court 
may in ail cases order a bill of particulars of the claim of either party 
to be furnished." Mallory v. Thomas, 98 Cal. 644, 33 Pac. 757, cited 
by défendant, both in its facts and the principles of law applicable 
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thereto, bears close analogy to the case at bar. There the plaintiffs 
brought an action to recover damages for an alleged trespass and 
destruction of certain property; and the complaint, after stating 
the trespass, alleged that the défendant, in entering upon her prem- 
ises, tore down the ceiling overhead, a partition wall, the plaster- 
ing on the front of said building, and caused great damage to plain- 
tiff's goods and business, and rendered said premises unfit for the 
uses and purposes of plaintifï's business, and thereby broke up and 
destroyed said business of plaintiff, and that the same was done in a 
threatening and terrorizing manner, so that she sufïered great mental 
and physical distress, and that she was damaged thereby in the sum 
of $5,000. The court held that the demurrer to the complaint should 
hâve been sustained, and, among other things pertinent to this case, 
said: 

"In the présent case the plaintiff should hâve alleged the value of the 
property destroyed, the amount of damage done to the premises occupied by 
her, and the damages sustained by the injury to her business. Each of thèse 
éléments constltuted a distinct portion of the plaintiff's claim, and was capable 
of exact statement; and the défendant had the right to be informed of the 
amount of the claim for each, so that he mlght be prepared with évidence at 
the trial to meet the claim. He mlght be willing to concède the amount 
clalmed for each, and limlt his défense to the claim for punitory damages." 

The gênerai principles therein announced hâve not been overruled 
or que.stioned by any of the subséquent décisions in that state, as 
claimed by plaintiff, but, on the contrary, hâve been afïirmed and fol- 
lowed in Foerst v. Kelso, 131 Cal. 376, 63 Pac. 681, where the court 
expressly held, in an action for damages to the alleged injury of the 
plaintifï's person and health, and also to the injury of her real and 
Personal property, that the complaint, which merely alleged damages 
generally, is demurrable for uncertainty in not stating what amount 
of damages was sustained to plaintifï's real and personal property. 

It is proper to add that, in amending the complaint with référence 
to the amount of damages claimed under each separate cause of 
action, the plaintifï will not necessarily be required to state whether 
he claims exemplary damages in each particular cause of action, 
although there are several authorities where it has been held to be 
the better practice so to do. The gênerai rule, however, seems to be 
that it is sufificient if he makes a case by his pleading and proofs upon 
the trial which will, under the law, entitle him to exemplary damages. 
Peers v. Water Co., 119 Fed. 400. 

The demurrer is sustained. 



In re JAMIESON. 

(District Court, N. D. Illinois, N. D. January 31, 1903.) 

No. 7,372. 

1. Bankruptct— Objections to Disc h argb— Vérification. 

A spécification of objections to the dischavge of a bankrupt 1b not a 
pleading, within the meaning of Bankr. Act 1898, § 18c [V. S. Comp. 
St. 1901, p. 3429], requiring ail pleadings setting up matters of fact to 
be verified, and sueh spécification need not be verifled. 
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In Bankruptcy. On demurrer to spécifications of objections ta 
discharge. 

CoUins & Fletcher, for bankrupt. 

Ira W. & C- C. Buell, for objecting creditors. 

KOHLSAAT, District Judge. Objections were filed to the ap- 
plication of the bankrupt for a discharge. To thèse objections bank- 
rupt files his demurrer on the grounds that — First, the objections are 
not verified ; and, second, that the objections are not sufficient in sub- 
stance and in form. 

The act requires ail pleadings setting up matters of fact to be veri- 
fied. What may be : considered pleadings is not specified. For the 
purpose of making the proceedings under the act more spécifie, the 
Suprême Court adopted and established certain rules, orders, and 
forms to be followed in the exécution and application of the statute. 
Among other forms prescribed by the Suprême Court are those per- 
taining to a discharge of the bankrupt. The forms laid down for the 
pétition for discharge, and also for the présentation of objections to 
discharge, make no provision for verifying either, whereas the rules 
do, in relation to other forms, make such provision; thus indicating 
that the pétition for discharge, and the objections thereto, are not 
considered "pleadings," within the meaning of the statute, and are 
not required to be verified. In this respect the court foUows the form 
of objections prescribed under the act of 1867. Thèse rules hâve the 
same weight in this case as though they were included in the express 
language of the statute. Such a construction of the law and of the 
Suprême Court rules and forms is reasonable in its practicai applica- 
tion. The matters which may be urged by way of objections are pe- 
culiarly within the knowledge of the bankrupt. They may, and often 
do, come to light late in the course of the proceedings. To require 
the objector to make positive oath thereto would practically do away 
with objections to discharge. It is a matter of common expérience 
and knowledge that the successful interposition of objections to dis- 
charge under the présent act is a very difficult matter. I do not deem 
it in the interest of justice or right to so interpret the act as to enlarge 
its facilitiës in this direction by way of implication. The objections 
are sufficient in both form and substance. 

The demurrer is overruled. 



SCOTT V. STOCKHOLDBRS' OIL 00. et al. 

(Circuit Court, ïï. D. Pennsylvanla. February 23, 1903.) 

/No. 1. 

Corporation— Procbss—8bk VICE— Denial. 

Where the person on wham process was served as the secretary and 
gênerai manager of a corporation défendant deposed that he was not "at 
the time" stated In the return secretary, or manager, or offlcer, or director 
of the corporation, and that he had no connection therewith except as 
stockholder, the fact that he failed to object that he was not secretary 
or manager "at or after the time" when the process was served dld not 
justlfy the Inference that he was such officer. 
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Samuel J. Houston and Lawrence W. Baxter, for complainant. 
Joseph R. Embery, for respondents. 

DALLAS, Circuit Judge. The marshal has returned that on Feb- 
ruary 13, 1903, he served the subpœna in equity in this case "on the 
Dumble Development Company by giving a true and attested copy 
thereof to Théodore J. Dumble, secretary and gênerai manager of 
said Company" ; but from the affidavits of Théodore J. Dumble it ap- 
pears that he was not at that time secretary, or manager, or officer, or 
director of the Dumble Development Company, and that he had no 
connection with it except as stockholder, and was not an agent or 
représentative of it. The affidavit filed in opposition to the motion 
to set aside the service does not meet that of Mr. Dumble. His 
omission to object that he was not the secretary or manager of the 
Dumble Company at or after the time when service of subpœna, bill 
of complaint, and motion for injunction and receiver was made upon 
him would not justify the inference, as against his positive oath to the 
contrary, that he was in fact such secretary or manager. Inasmuch as 
this court has, therefore, not acquired jurisdiction as respects the 
Dumble Development Company, a party interested to oppose the 
plaintifï's motion for injunction and receiver, it follows that that mo- 
tion cannot be allowed ; and, accordingly, the motion to set aside the 
service of the subpœna as to the Dumble Development Company is 
granted ; and the motion for a preliminary injunction and for the ap- 
pointment of a receiver is dismissed without préjudice. 



VAN V. PAOIFIO COAST CO. 

(Circuit Court, D. Washington, N. D. February 13, 1903.) 

No. 1,030. 

1. False Imprisonmbnt — Facts Justipyinq Akbbst WiTHOCT Warrant. 

It is not unlawful for a police officer to arrest and detain a person at 
tlie request of one on wliom tbe ofHcer has a right to rely, and while the 
person arrested was In the commission of an act supposed to be criminal, 
althougb it was not technically so, and such an arrest wiU not support 
an action for false imprisonment against the person causing it. 

2. Maliciohs Phosecdtion — Probable Cause — Malice. 

PlaintlfiE hired to défendant for service upon a steamer during the 
season, and was furnished a suit of clotbes to be wcru on the vessel, 
which he was toid would be his if he remalned In the service through the 
season. He quit the service in violation of his contract, and as he was 
leaving the vessel carrying the suit he was arrested by a police officer, 
on request of defendant's agent, for the theft of the clothes. He was 
detained a short time, but released on the same day, beeause défendant 
did not prosecute. It did not appear that the agent had ever seen 
plaintiff before causing his arrest on Information given him by one of the 
offlcers of the vessel. Held that, while not technically guilty of theft, 
there was probable cause for plaintiflf's arrest, and on that ground, and 
beeause It did not appear that there was any malice on the part of the 
agent, an action for malicious proseeution could not be maintalned. 

Action to recover damages for caiising the plaintiff to be arrested by 
a police officer upon an accusation of theft, which was not afterwards 
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prosecuted, the complaint alleging that the defendant's agent acted 
maliciously in causing his arrest, without any cause or warrant what- 
soever. On the trial a verdict for the défendant was rendered, pur- 
suant to a peremptory instruction of the court. Heard on motion for 
a new triaL Motion denied. 

Carroll & Carroll, for plaintifï. 

Piles, Donworth & Howe and C. H. Farrell, for défendant. 

HANFORD, District Judge. Upon the trial of this action, after 
ail the évidence had been introduced in behalf of the défendant as well 
as the plaintifï, and both sides had rested, the court granted a motion 
then made in behalf of the défendant for a peremptory instruction to 
the jury to render a verdict for the défendant. Said motion was grant- 
ed by the court, upon the ground that by the uncontradicted évidence 
in the case there appeared to be probable cause for the accusation 
made against the plaintifï upon which he was arrested by a police 
officer, and there was no évidence of malice on the part of the defend- 
ant's agent who requested the ofificer to make the arrest. The motion 
for a new trial has been argued upon the theory that the action is to 
recover damages for false imprisonment, and that the court committed 
an error in holding that malice is an essential élément of such an ac- 
tion. 

In order to reach a correct conclusion in this case it is necessary to 
take our bearings from the pleadings. The complaint, after stating 
formai matters and the jurisdictional facts, contains a narrative in 
substance as follows: In the month of June, 1902, the plaintifï en- 
tered into the service of the steamship Spokane, owned by the défend- 
ant, which was then about to go on a trip with a party of excursionists, 
and plaintiff was presented with a suit of clothes, of the value of $2.50, 
which were to be worn by him during that trip. The plaintiff's suit 
was reçut, altered, and fitted to him at his own expense. Afterwards, 
during the same month, at the port of Seattle, he quit the service of 
the vessel, when there was a sum of $4.80 due him, which the defend- 
ant's ofifîcers and agents refused to pay. On leaving the vessel the 
plaintifï attempted to take with him his belongings, including the said 
suit of clothes, but he was detained by an agent of the défendant, who 
accused him of stealing the said suit of clothes, and called a police 
ofîîcer of the police force of the city of Seattle, and said ofïicer at the 
instance of said agent arrested the plaintifï, and took him into custody. 
Said agent at that time, in the hearing of the public, charged the plain- 
tifï with stealing the suit of clothes, demanded that the ofificer take 
him to jail, and stated that he would go to police headquarters, and 
make a charge under oath against the plaintifï for the theft of said suit 
of clothes. The plaintiff was taken to police headquarters, and there 
detained for a short time, but was released on the same day for the 
reason that no one appeared at police headquarters to make any charge 
against him. In this there is no positive allégation- that the suit of 
clothes belonged to the plaintiff, nor that he had any right to take it 
from the vessel. It is reasonably clear from what is stated, and the 
court must .infer, that the plaintiff was arrested with the suit of clothes 
in his possession, while in the act of taking the same away from the 
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ship, without the consent pf the owner ; that he was arrested under 
the circumstances described, by a police officer, acting upon informa- 
tion furnished by the agent of the défendant, and upon a request to 
make the arrest preferred by the agent, and upon an accusation of 
theft. The court should also infer that the agent who accused the 
plaintiflf is a person whose statements the officer had a right to beheve 
and act upon. It is assumed in the argument that under the circum- 
stances and conditions recited the arrest was unlawful, for the reason 
that the plaintiff was not technically guilty of larceny. But it is not 
true that it is unlawful for a police officer to arrest a person while in 
the commission of any act of an aggressive character and supposed to 
be criminal, but which is not technically criminal. By far too much 
immunity would be secured to the lawless and criminal éléments, if 
the laws prohibited arrests upon suspicion, based upon probable cause, 
and I do not find any such unreasonable rule sanctioned by the au- 
thorities. On the contrary, any innocent person is liable to be sub- 
jected to détention while circumstances of an apparently criminating 
character are being investigated. The following is a fair statement of 
the gênerai rule applicable to this case: 

"Though a person be arrested and imprisoned without warrant, and for au 
alleged crime of which the olBcer arrestlng has no personal knowledge, and 
the person so arrested is in fact Innocent, it is not false imprisonment if the 
officer acted upon information received from one on whom he had reason to 
rely." 12 Amer. & Eng. Encyc. of Law (2d Ed.) 741, citing Filer v. Smith, 90 
Mich. 351, 55 N. W. Ô99, 35 Am. St. Kep. 603; White y. McQueen, 96 Mich. 
249, 55 N. W. 843. 

It is an essential élément of an action to recover damages for false 
imprisonment that the imprisonment or détention must be unlawful ; 
for when the law has been appealed to, and there has been no abuse 
of its process, there can be no basis for alleging that a légal wrong has 
been committed. In this case it was not proved by évidence upon the 
trial that the arrest and détention of the plaintiff was unlawful, and it 
may be reasonably inferred from his own pleading, and it was posi- 
tively proven by the évidence, that he was taken into custody by an 
officer having at the time lawful authority to do so. Therefore the 
action cannot be maintained to recover damages for false imprison- 
ment. 

The narrative above recited is not the substantial part of the com- 
plaint, but should be regarded as matter introduced into the complaint 
merely by way of inducement. The pleader seems to hâve understood 
very well that an action for false imprisonment could not be main- 
tained, for if he believed that the action could be maintained and a re- 
covery had for false imprisonment without proof of malice he would 
not hâve placed upon his client an unnecessary burden by charging 
malice, as he has donc in the seventh paragraph of the complaint, 
which reads as follows: 

"That the said arrest and Imprisonment of plaintiff was caused, as afore- 
said, by said Miller In his capacity as assistant gênerai agent of défendant, 
and by virtue of his duties to and instructions from défendant, and In its 
behalf and for its beneflt; and that said charge made as aforesaid by said Mil- 
ler, for and on behalf of défendant, was wholly untrue, false, and maUcious, 
and was made without any cause or warrant whatsoever, and for the purpose 
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of annoying and disgraclng plalntlff In the eyes of hls fellows, and to bring 
upon hlm shame and scandai, ail of which has Injured and damaged plaintlft 
In the suœ of flve thousand dollars ($5,000.00)." 

This paragraph, in connection with other parts of the complaint, 
places the action upon a charge of malicious prosecution as its founda- 
tion ; therefore to sustain it the plaintifï was bound to prove want of 
probable cause and malice, for thèse are essential éléments of the 
action which he commenced, and it is my opinion that he failed entirely 
to introduce any évidence tending to prove malice on the part of any 
représentative of the défendant, and that by his own évidence, and that 
of the witnesses called in his behalf, it was proved afhrmatively that 
there was probable cause justifying the accusation upon which he was 
arrested. The évidence introduced on the plaintifï's side proves that 
the suit was worth at least five times the value placed upon it in the 
complaint ; that when it was given to him upon his entering the serv- 
ice of the steamship Spokane he was told that it was to be worn on 
board the steamer, and that it would be his if he continued in the serv- 
ice until the end of the excursion season ; that the steamer was placed 
upon the route from Puget Sound to ports in Alaska, as an excursion 
boat, for the season of 1902, during which she was expected to make 
four round trips ; that the vessel had made but one round trip ; that 
the plaintifï had signed shipping articles for the second trip, by which 
he was engaged to continue in the service, but without the consent of 
the master, and without being discharged, he quit the service, because 
he was dissatisfîed on account of the failure of the steward, in whose 
department he was employed, to assign him to the particular work 
which had been promised him ; that he demanded of the steward pay- 
ment of a small sum of money which he claimed to hâve earned, which 
demand was refused, and he then said that he would not give up the 
suit of clothes until he received the money which he claimed, and when 
he was leaving the vessel with the clothes in his possession the steward 
reported the matter to the gênerai agent of the défendant, who there- 
upon called a police officer and caused the arrest alleged in the com- 
plaint. There was no évidence tending to prove in any way that the 
defendant's agent, who is charged in the complaint with having acted 
maliciously, had any previous acquaintance with the plaintifï or motive 
for injuring him. 

It is my opinion that the plaintifï was the aggressor in breaking a 
contract which he had voluntarily made, and in attempting to carry 
away from the vessel a suit of clothes which had been given to him 
conditionally, when he had not performed the conditions whereby he 
should hâve earned the same. The opposition from the défendant 
which he encountered was natural under the circumstances, and was 
not carried to such an extent as to constitute a tort. 

Motion denied. 
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ROSS V. ERIB B. CO. et aL 

(Circuit Court, E. D. New York. November 7, 1902.) 

1. Ebmotal of Causes — Diverse Citizenship— Fbaddulent Joindbr of De- 

FBHDANT. 

One of two défendants against whom action is brought as employers 
of plalntifTs intestate for bis death may hâve the action removed on the 
ground of diverse cltlzenship, notwitlistanding the other défendant Is a 
Citizen of the same state as plalntiffl, the verified pétition for removal al- 
leglng that deceased was never in the employ of the other défendant, and 
that it was fraudulently joined as a défendant solely to defeat the rlght 
Of removal, and accompanying thls being an affidavit of the other de- 
fendant that deceased was never in Its employ, and that it had no con- 
nection wlth the accident, and plaintifC neither traversing the pétition 
nor offerlng évidence in déniai of its averments. 

Jones & Nekarda (Paul Jones, of counsel), for plaintifif. 
Stetson, Jennings & Russell (Allen Wardwell, of counsel), for de- 
fendants. 

THOMAS, District Judge. The plaintifif brings this action on ac- 
count of the death of his son, killed by the défendants' alleged wrong- 
ful act. The Erie Railroad Company is organized under the laws 
of New York, and the Pennsylvania Coal Company is created by the 
laws of Pennsylvania. The complaint allèges that "both said défend- 
ants hâve a gênerai office for the regular transaction of business at 
No. 21 Cortlandt street, in the borough of Manhattan, city of New 
York, State of New York, having the same corps of officers, to wit, 
the président, secretary, and treasurer," and, upon information and be- 
lief, that at the time of the accident the Pennsylvania Coal Company 
was in possession of a certain colliery, at or near the town of Pitts- 
town, aforesaid, "and operated and still opérâtes a breaker, known as 
the 'Éwen Breaker,' located outside of said colliery, with the machinery 
and other appurtenances thereto belonging; that at said times the de- 
fendant, the Erie Railroad Company, under an agreement with the 
défendant the Pennsylvania Coal Company, managed, controlled, and 
still Controls, the said colliery and breaker, together with the ma- 
chinery and appurtenances attached to said breaker" ; that the plain- 
tifï's intestate "was in the employ and service of the défendants, in or 
about the said breaker, in the capacity of an oiler of various machinery 
used by said défendants therein"; that the défendants negligently 
permitted a large quantity of refuse material to accumulate so as to 
render unsafe access to the chute or pocket connected with the 
breaker; that under thèse conditions the défendants negligently or- 
dered the plaintifif's intestate to leave his accustomed place of work, 
and to approach the defective chute, and to loosen the clogged and 
frozen refuse, so that it might be removed from such chute, without 
warning him of the dangerous and unsafe character of the material 
and the risks incident thereto, whereupon the refuse fell with great 
force upon the plaintifif's intestate, causing his death. 

The Pennsylvania Coal Company duly petitioned for the removal 

^ 1. Diverse cltlzenship ground of fédéral jurisdiction, see notes to Shipp 
T. Williams, 10 C. G. A. 249; Mason v. Dullagham, 27 0. C. A. 298. 
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of the action against it to this court, but the Eric Raîlroad Company 
answered in the state court. The pétition for removal, verified by 
the secretary of the coal Company, avers, "that the défendant Erie 
Railroad Company did not own, operate, manage, or control either 
by agreement with your petitioner, the défendant the Pennsylvania 
Coal Company, or otherwise, the breaker or colHery referred to in 
the complaint, or any of thè machinery or appurtenançes belonging 
thereto; and your petitioner further avers that Neal Ross, the per- 
son on account of whose death this action is brought, was never in 
the employ of the said Erie Railroad Company ; and your petitioner 
further avers that the défendant Erie Railroad Cortipany was and is 
fraudulently and improperly joined as a party défendant to this action 
for the sole purpose of defeating the right of your petitioner to re- 
move this cause to the United States Circuit Court." Accompanying 
the pétition is an affidavit of the assistant secretary of the Erie Rail- 
road Company denying that the Erie Railroad Company ever owned, 
operated, managed, or controlled the property or breaker in question, 
or that the plaintifif's intestate was ever in the employ of the Erie 
Railroad Company, or that such company, or its agents or servants, 
had any connection with the accident. 

The plaintiff relies Upon the rule that there can be no removal 
because one of the défendants is a citizen of the same state as the 
plaintiflf, and dpes hot and cannot pétition for the removal. Bixby 
V. Couse, 8 Blatchf. 73, Fed. Cas. No. 1,451 ; Sewing Machine Com- 
pany's Cases, 18 Wall. 553, 21 L. Ed. 914; Vannevar v. Bryant, 
88 U. S. 41, 22 L. Ed. 476; Removal Cases, 100 U. S. 457, 2$ L. 
Ed. 593; Rand v. Walker, 117 U. S. 340, 6 Sup. Ct. 769, 29 L. Ed. 
907 ; Hanover Pire Ins. Co. v. Keogh (C. C.) 7 Fed. 764. This rule 
is applicable only in cases where ail the défendants hâve been prop- 
erly joined. The pétition in the présent action allèges that the rési- 
dent défendant, the Erie Railroad Company, has no connection with 
the cause of action, and that it was joined fraudulently for the pur- 
pose of preventing removal of the action to this court, at the instance 
of the coal company. Wherë parties are not jointly liable, but are 
joined merely to prevent removal, a removal should be granted. Hax 
V. Caspar (C. C.) 31 Fed. 499, 501 ; Clark v. Chicago, M. & St. P. 
Ry. Co. (C. C.) II Fed. 355; Prince v. Illinois Cent. Railroad Co. (C. 
C.) 98 Fed. I, 2. 

The averments in the pétition in the action at bar are the unwar- 
ranted association of the Erie Railroad Company with the coal com- 
pany, for the purpose of preventing removal of the action. If the 
plaintiflf disclaimed thèse allégations, he should hâve joined issue upon 
the facts alleged, or at least controverted the same. But no évidence 
is oflfered repelling either the alleged facts or the accusation, and, 
within the practice of the court, it must be accepted as true. Durkee 
V. Illinois Cent. Railroad Co. CC. C.) 81 Fed. i; Prince v. Illinois 
Cent. Railroad Co. (C. C.) 98 Fed. i, 2; Dow v. Bradstreet (C. C.) 
46 Fed. 824, 827, 828; McCormick v. Illinois Cent. Railroad Co. 
(C. C.) 100 Fed. 250; Diday v. New York, P. & O. R. Co. (C. C.) 
107 Fed. 565 ; Hukill v. Railroad Co. (C. C.) 72 Fed. 745 ; Carlisle 
V. Sunset Téléphone & Telegraph Co. (C. C.) 116 Fed. 896. The 



j. 8. TOPPAN 00. r. m'lattghun. 705 

matter was discussed in Warax v. Cincinnati, N. O. & T. P. Ry. 
Co. (C. C.) 72 Fed. 637, where Judge Taft states as follows : 

"PlaintifTs pétition seeks to hold the rallroad Company and Snyder, Ita en- 
glneer, as Joint tort feasors. If, on the statements in tbe pétition, he Is able 
to do 80. then the cause Is not removable (cltlng cases), unless It be made to 
appear, to the satisfaction of the court, tbat one of the défendants was fraud- 
ulently jolned for the purpose of defeating the jurisdiction of the fédéral 
court. In order that such joinder shculd be regarded as fraudulent, it must 
appear, by allégation and proof, not only that It was made for the purpose 
of avoldlng the Jurisdiction of the fédéral court, but also that the averments 
of the pétition upon which the rlght to Joln the défendants Is clalmed are so 
unfounded and Incapable of proof as to Justlfy the Inference that they were 
not made In good falth with the hope and intention of proving them, or else 
tliat they do not state a Joint cause of action. No proof is ofCered In thls case, 
exeept the fact that suit was once brought on the same cause of action 
agalnst the railroad company wlthout Joinlng Snyder, the engineer. Thls 
may be regarded as a clrcumstance tendlng to show that the purpose In Join- 
lng Snyder was to avoid the Jurisdiction of the fédéral court, but It does not 
show, or hâve any tendency to show, that the averments of the pétition wlth 
respect to Snyder, upon which the right to Joln Snyder Is asserted, were un- 
founded In fact One who bas a real cause of action for Joint tort against 
two persons cannot be deprived of the right to bring his action against both 
In the case, and to bave the case heard wlth both as défendants, merely be- 
cause he Jolned them for the purpose of avoiding the Jurisdiction of the féd- 
éral court. If the rlght exlsts, the motive for its exercise cannot defeat It" 

This statement is quoted at length to illustrate that the plaintiff, 
whatever his motive, may avoid the jurisdiction of the fédéral court 
by properly joining two défendants. But it will be observed that no 
évidence was given, other than that suggested, which was certainly 
insuiïicient. The pétition in the case at bar claims that there was no 
cause of action against the Erie Railroad Company, gives in évi- 
dence facts to support that contention, and charges that the Erie 
Railroad Company has been fraudulently j'oined, and thèse allégations 
are supported by the afïîdavit of the assistant secretary of the Erie 
Railroad Company. Hence there is évidence of the truth of the 
verifîed pétition, while the plaintiff neither traverses the pétition nor 
ofïers évidence in déniai of its averments. Therefore it must be ac- 
cepted as true. In such case the coal company is entitled to a trial 
in this court, and the motion to remand is denied. 



J. S. TOPPAN CO. V. McLAUGHLIN et aL 

(Circuit Court, D. Massachusetts. February 26, 1903.) 

No. 1,454. 

1. CONTBACTS— EVIDEKCE AS TO IdBNTITY OF PaBTT. 

Where there Is a direct confllct in the oral testlmony of the parties who 
made a contract wlth respect to the party in whose behalf it was made, 
the correspondence between them both before and after It was made be- 
comes of paramount Importance, and, if pertinent, Is controlling. 
8. Same. 

Evidence consldered, and held to show that a llcense under a patent 
was granted to a partnershlp, and not to a corporation having the same 
name, subseguently organized, so tbat the corporation could not maintalo 
C suit tbereon. 

120F.-^5 
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Gilman &'Rusk and J. Murray Marshall, for J. S. Toppan Co. 
WilUatri Qùiiiby, for McLaughlin and ôthers. 

COLT, Circuit Judge. This bill is brought by the J. S. Toppan 
Company upon an exclusive license granted by the défendants 
McLangMrt.,\âlid' Simonds under their patent, No. 575,831, dated 
January izo, ! 1897, covering a flexible metailic steam conduit. The 
license was granted January 2, 1899, for the term of four years. 

The fii^st question to be determined iswhéther the complainant is 
the licenseè named in the license. The complainant is a corporation, 
and the sijçcéssor of a copartnership, of the same riàtfie, bôth being 
known as the |. S. Toppan Company*. When the license was executed, 
the Toppan Company was doing business as a copartnership, and the 
CCfrporatiôn Was not in existence. It was not until November i, 
1899— :io months after the date of the liçense^hat the corporation 
was organized under the laws of Illinois, and the partnership terminat- 
ed by turning over its assets to the corporation. The original bill 
alleged that the license was "granted unto the plaintifif;" Five months 
later, after the filing oi the answer and a cross-bill, the bill was amend- 
ed by adding the following paragraph : 

"That thé complainant was not legally incorporated at the time of the 
exécution of said license, but the said McLaughlin and Simonds well knew 
that thei complainant corporation was to be organized* and said license was 
deUvered to one James S. Toppan, to be held by hlm, and to be an asset of 
the complainant corporation, upon its belng legally organized, and upon 
a distinct lagreemont with said McLaughlin and Simonds that It was the 
coinplainant ' which was to manufacture, use, and sell the said conduits em- 
bodylng said. Invention, accor^ng to the terms of said license." 

The complainant's case on this vital point rests on the proposition 
that the hcense was in fact made in behalf of the Toppan corporation, 
to be organized some time in the future, and that meantime the 
business under the license was to be conducted by the copartnership. 
This proposition is supported by the testimony of James S. Toppan, 
George L. Toppan, his son. Grâce D. Toppan, wife of George L. Top- 
pan, and, in a gênerai way, by one D'Esté. On the other hand, 
Mclyaughlin and Simonds, the Ucensors, positively deny that the license 
was made in behalf of the Toppan corporation, or that they had any 
knowledge of such a corporation until nearly a year after the license 
was given. Their testimony is to the effect that the license was nego- 
tiated with the copartnership, executed by the copartnership, and 
operated under by the copartnership until it was revoked by them for 
failure to make returns. They hâve never in any way recognized the 
corporation as their licenseè. 

Where there is such a direct conflict in the oral testimony, docu- 
mentary évidence, like the correspondence between the parties, be- 
comes of paramount importance. Such évidence, if pertinent, is con- 
troUing, since it is the best évidence, and in every way more satisfac- 
tory and convincing than the recollection of witnesses as to conversa- 
tions which occurred more than two years before. In my opinion, 
the correspondence between thèse parties, when read in connection 
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with the license, is consistent with the testimony -of the licensors, and 
inconsistent with the testimony of James S. Toppan and his son. 
There is not a word in the license, or in the correspondence prior to 
its exécution, and for ii months thereafter, which in any manner 
hints, suggests, or intimâtes that it was made in behalf of the Toppan 
corporation. The first référence of any kind to a Toppan corporation 
is in a letter to McLaughlin, dated December 5, 1899, a month aîter it 
was organized. In another letter to McLaughlin, written on Decem- 
ber i6th, a few days later, this significant passage is found: 

"Fearing that you may think it strange our wantlng further delày, we 
want to acquaint you with a few facts. When we flrst took hold of your 
joint, we were not an Incorporated company, but we soon found that in 
order to do ourselves mutual justice in the Introduction of this device more 
money would be required than we had anticipated, and in order to push 
the joint effectually we decided to Incorporate, and placed the matter in our 
attorney's hands, with instructions to prépare the necessary papers." 

In this letter, penned nearly a year after the date of the license, J. S- 
Toppan says he desires to acquaint McLaughlin with a few facts, and 
then goes on to inform' him, in substance, that when the copartner- 
ship took hold of the patented device it was not an incorporated com- 
pany, but soon after it was decided to incorporate, and the matter was 
placed in the hands of an attorney to prépare the necessary papers. 
According to this statement, the décision to incorporate was not de- 
termined upon until some time subséquent to the license. The fîrst 
formai step to organize the corporation appears in a communication 
to the Secretary of State under date of October 25, 1899. 

This évidence strongly confîrms the testimony of the licensors, and 
is entirely irreconcilable with the recollection of complainant's wit- 
nesses. 

The correspondence between the parties began with the following 
letter and reply: 

Chicago, Nov. 29, 1898. 
Mr. M. P. McLaughlin, Boston, Mass. 

My Dear Sir— WIll you lîindly inform us it you are in a position at this 
time to consider a proposition regarding the handling of your new Flex- 
ible Steam Heat Conduit? 

We shall be pleased to take the matter up with you at such time as you 
are prepared to entertain the matter, and we belleve that we are in a posi- 
tion to give you satisfactory représentation. 

Trusting that you will give this matter your due considération and favor 
us with an early reply, we remain 

Yours very respect The J. S. Toppan Company, 

By W. R. Toppan. 

Boston, Dec. 1, 1898. 
The J. S. Toppan Co., Chicago. 

Gentlemen — Yours of Nov. 29 recd. I am ready to entertain a proposi- 
tion from you in the matter of my Flexible Stm. Heat Conduit. I hâve 
sold the right for use of the Conduit on the Boston & Maine R. R.. and also 
the right for 50 for the equipment of the new Southern Union Station, now 
building In Boston. 

Yours ttuly, M. P. McLaughlin, 

Boston Shop, B. & M. R. R., Boston. 

This was a communication from the Toppan copartnership to one 
of the licensors respecting a proposition to handle the flexible joint. 
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The copartnérship styles itself in this letter "The J. S. Toppan Com- 
pany," and it is so addressed by McLaughlin in his reply. The same 
désignation of the copartnérship is found in the license executed a 
month later. In that paper the party of the second part is "The J. S. 
Toppan Company," and it is signed "The J. S. Toppan Company." 
So throughout the correspondence down to December, 1899, there is 
nothing to show that anything else was meant or intended by the 
words "The J. S. Toppan Company" than the Toppan copartnérship 
which began the correspondence on November 29, 1898. 

The: terms and conditions of the license were fnlly discussed. As 
first draiwn, it was for two years, and the "two" was then changed to 
"four." This modification is referred to in a parenthetical insertion 
at the end of the license. Again, through some oversight in signing 
the license for the Toppan Company, J. S. Toppan signed his own 
name without the prefix "per" or "by." This omission formed the 
subject of correspondence between the parties, and was subsequently 
corrected. Thèse incidents indicate the care taken to hâve the license 
fully arid accuriately embody the agreement of the parties. 

Under ail the circumstances of this case, it is almost impossible to 
conceive that so important a matter as a license running to a corpora- 
tion not in existence, instead of to an existing copartnérship, should 
be left to an oral understanding between the parties, and should remain 
unnoticed in the license, and in the correspondence for nearly a year 
thereafter. 

Upon the issue whether the license was given to the corporation or 
the copartnérship, the burden of proof rests with the complainant. 
Not only has it failed to sustain this burden, but the whole évidence, 
interpreted in the light of the surrounding circumstances, and the exist- 
ing State of affairs, irresistibly points to the conclusion that the license 
was granted to the copartnérship. 

The license provided that, in the event of failure of the licensee "to 
make returns or to make payment of royalties" on the first days of 
April, July, October, and January of each year, the license might be 
terminated on 30, days' notice. No returns having been made for nine 
months, the licensors sent the following letter of revocation; 

Boston, Mass., Oct. 31, 1889. 
J. S. Toppan Company, 

Great Northern Building, Chicago, 111. 
Gentlemen: In accordance wlth the 6th paragraph of Articles of Agree- 
ment, dated Jan. 2, 1899, between the J. S. Toppan Company and ourselves, 
Mllton P. McLaughlin and S. W. Slmonds, we hereby notify you that Inas- 
mueh as you hâve failed In every partlcular to carry out the conditions and 
agreements expressed In the sald license, for more than thlrty days, the sald 
license shall be terminated on the first day of December, 1899. 

We further notify you to Immedlately pay us the royalties whlch shall ac- 
crue up to the first day of December, 1899, on ail of the Joints referred to In 
sald license, whlch you hâve manufactured and sold or may manufacture and 
eell up to the first day of December, 1899. 

And we further notify you that we shall prosecute any Infrlngement which 
you may make upon our patent No. 575,831, granted Jan. 26, 1897, on and 
after the first day of December, 1899. 

Tours respectfuUy, M. P. McLaughlin. 

a W. Slmonds. 
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To this letter there was the following reply : 

Chicago, Nov. 6, 1899. 
Mr. M. P. McLaughIln, 

Care Boston & Maine B. R. Shops, Boston, Mass. 
Dear Sir — I wlred you thls mornlng as follows: 

"I hâve eleeted to buy your flexible steam conduit patent. Letter to-day." 
■which I hereby confirm. I désire to say that I hâve eleeted to buy the flexible 
steam conduit patent, No. 575,831, and will place In your hands $1,200.00, In 
accordànce wlth your favor of May 31st, 1899. I shall leave hère on or before 
the 8th inst., for Boston, Mass., and shall be prepared to take an assignment 
of the Letters Patent, In accordànce with your proposition which Is hereby 
accepted. 

Respect, J. S. Toppan. 

By reason of this notice and J. S. Toppan's reply, the licensors 
contend that the license was revoked, and that such revocation was 
acknowledged by the Toppan Company. In reply to this contention 
it is insisted (i) that no returns were necessary during the period 
named, because no conduits were made or sold; and (2) that the 
3C)-days notice required under the license was not given, as the notice 
was not received by the Toppan Company until November 4th. It is 
unnecessary, however, to pass upon this question of revocation. The 
complainant's case stands or falls upon the grant of a license to the 
corporation. If no license was granted, no revocation was necessary. 
So far as the copartnership is concerned, the revocation is immaterial, 
since the license terminated on November i, 1899, when it turned over 
ail its assets to the corporation, which has since conducted the entire 
business. With respect to the few conduits which were sold by the 
copartnership during the preceding October, the royalties, amounting 
to $6.20, hâve been paid. So far as the corporation is concerned, the 
question of revocation is unimportant, since we find that it never had 
a license, and has never been recognized in any way by the défendants 
McLaughlin and Simonds as their licensee. 

Bill to be dismissed, with costs. 



In re B. H. GLADDING CO. 

(District Court, D. Rhode Island. February 5, 1903.) 

Ko. 307. 

Bankruptcy— Debts Entitlbd to Prioritt— Wages dp Clbrks Dukinq 
Vacation. 

"Wages due to workmen, elerks or servants which hâve been earned 
wlthin three months" given priority by Bankr. Act, § 64b (4) [U. S. Comp. 
St. 1901, p. 3447], means wages which are owlug at the time of the 
bankruptcy, although they may not then be "due" in the sensé of belng 
Immedlately payable, and which hâve accrued wlthin three months. It 
was not the purpose of thlp clause to make a distinction between wages 
due which hâve been earrRM and wages due which hâve not been earned, 
or to détermine the wage earner's right by an inquiry into the amount 
of work done during the period of employment. The purpose is merely 
to llmit priority to wages which hâve accrued withln three months. The 
fact that during the three months elerks of a bankrupt were given vaca- 
tions "with pay," such pay to be withheld, however, until the end of the 
year, during which time the employer became bankrupt, does not deprive 
the elerks of the right to prove their claims for such pay nor to priority. 
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2. Samb— Co:!î8TRUCTioîr of Contkact. 

A notice was posted by an employer that Ita clerks would be entltled 
to vacations with pay according to lengtb of service, but tliat vacation 
payments vrould be withheld untU tlie foUowing January, and further 
stating that "it Is uriderstood and agreed that employés taking vacations 
agrée that if for any reason employmient Is severed,' voluntarily or other- 
wise, before January Ist, the vacation pay wHl be fortelted." Prlor to 
the succeeding January the employer became bankriipt. Beld, that the 
condition subséquent was solely for the benefit of the employer, Its object 
being to secure a continuance of service from the clerks; that such ob- 
ject having been defeated by the bankruptcy, the court would not en- 
force the forfelture and dep'tive the clerks of pay to whieh they were 
equltably entltled. 

In Bankruptcy. On review of referee's décision disallowing the 
rlaim of Thomas F. Little for wages. 

Walter D. Brownell, for claimant. 
Walter B'. Vincent, for trustée. 

BROWN, District Judge. This is a pétition to revise the referee's 
décision 'disallowing the claim of a clerk for wages during a period 
when the clerk was on a vacation. :The B. H. Gladding Company, 
the employer, posted in its store a notice, the material parts of which 
are as follows: 

"General Notice. 
"No. 15. ! ; June 11 th, 1902. 

"The vacation; period wlll extend from Monday, June SOth, to Sat., Septem- 
ber 13th. employées who hâve been contlnuously employed since January 
Ist, 1902, wlll be entltled to one week's vacation wlth pay. Employées con- 
tlnuously emplbjed slnce July Ist, lOÛl, will be entltled tb two weeks' vaca- 
tion with pay. Vacation payments wlll be withheld, as bas been the custom, 
until the . f ollowlng January, and It is understood and agreed that employées 
taking vacations agrée that. If for any reason employment Is severed, volun- 
tarily or otherwise, before January Ist, 1903, the vacation pay wlll be for- 
felted." 

The clerk took two weeks' vacation, according to this notice. The 
B. H. Gladding Company became bankrupt October i8, 1902. The 
bankruptcy act gives priority, by section 64b (4) [U. S. Comp. St. 
igoi, p. 3447], to "(4) wages due to workmen, clerks, or servants 
which hâve been earned within three months before the date of the 
commencement of proceedings, not to exceed three hundred dollars 
to each claimant." Upon a propèr construction of this language, it 
includes wages owing at the date of bankruptcy, even though, by con- 
tract between the wage earner and bankrupt, payment is to be deferred 
to a date later than the date of bankruptcy. The term "due" is one 
of double meaning. At times it means a sum now payable ; at times 
it signifies a simple indebtednëss, without référence to the time ot 
payment. In U. S. v. Bank of North Carolina, ô.Pet. 36, 8 L. Ed. 
308, the court said, "Hère, the word 'dui^ is plainïy used as synony- 
mous with owing." See, also, 10 Am. & Eng. Enc. Law (2d Ed.) 
279. The rnere iact, therefore, that payment of wages was to be de- 
ferred or withheld, would not deprive the wage earner of priority, pro- 
vided the right to wages had accrued before bankruptcy. 

A further question is as to the efïect of the limiting clause, "which 
hâve bèett earned within three months before the commencement of 
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proceedings." It was obviously not the purpose of this clause to 
make a distinction between wages due which hâve been earned and 
wages due which hâve not. been earned; but merely to limit the 
priority to wages owing which had accrued within a Hmited period. 
The relation of the parties as employer and employed was not afïected 
by the fact that the employer voluntarily released the clerk from the 
obligation to perform services during a vacation period. To attempt 
distinctions between wages due which are earned and wages due which 
are not earned, by an inquiry into the amount of work done by the 
wage earner, would be entirely impractical. If we disallow daims for 
a week's vacation, we must also disallow claims for half days when 
stores are closed, and for days and hours when there is nothing to do. 
Wages are "earned," in the sensé in which that term is used in the 
bankruptcy act, so long as a bona fîde contract of hiring exists, and the 
clerk or servant continues in the master's employment and does ail 
that he is required to do. The practice of giving vacations with 
continued pay is very gênerai in ail departments of business. Vaca- 
tion wages cannot be regarded as a mère gratuity, given in récognition 
of past or présent services. By continuing the relation of employer 
and employé during a dull season, the employer holds his working 
force in readiness for the active season. The relation of the employer 
and employed is as strictly a business relation as it is during the work- 
ing season, and there is full légal considération for the master's prom- 
ise to pay wages during this period. 

A further question arises as to the légal effect of the following para- 
graph : 

"Vacation payments will be wlthheld, as bas been the custom, until the 
following January, and It is understood and agreed that employées taking va- 
cations agrée that, If for any reason employment Is severed, voluntarily or 
otherwise, before January Ist, 1903, the vacation pay will be forfeited." 

This language must be construed as a provision for the bene- 
fit of the employer, designed to protect him in case an employé 
should leave, or be discharged, after vacation, and to secure the con- 
tinuance of the services of his employés. It shows clearly on its 
face that the contract or régulation was one made in contemplation 
of the continuance of business, for it says, "Vacation payments will be 
withheld, as has been the custom, until the following January." The 
expressions, "vacation payments will be withheld," "vacation pay will 
be forfeited," when construed in connection with the statements, 
"Employées who hâve been continuously employed since January ist, 
1902, will be entitled to one week's vacation with pay. Employées 
continuously employed since July ist, 1901, will be entitled to two 
weeks' vacation with pay" — indicate that vacation wages, like otlier 
wages, accrue and are owing as each week passes. The employé is 
to hâve a "vacation with pay." That the payments are to be with- 
held, and subject to forfeiture, affords no indication whatever that 
there is any failure of considération, if the employé does not continue 
to work until January i, 1903. The employés are, by the terms of 
the notice, entitled to a vacation and pay in accordance with the length 
of past services. They are hable to a forfeiture of pay upon the hap- 
pening of a condition subséquent. 
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It seems dear that the phrase, "if for any reason employment îs 
severed, * * * vacation pay will be forfeited," has no application 
to the contingency of bankruptcy. Its object is to secure a contin- 
uance of service during the fall season, to benefit the employer in a 
particular v/zy ; and neither he, nor any one claiming under him, can 
hâve any légal or équitable right to use the clause for a purpose entirely 
foreign to its object. A state of bankruptcy must defeat the original 
object. ît is Sound construction to say that a clause inserted for an 
object which could not be attained in a state of bankruptcy has no ap- 
plication to a state of bankruptcy. The attempt to apply this clause 
in the administration of the bankrupt's estate would lead to absurd 
and inconsistent results. It would entirely reverse the rules of priority 
established by congress; for the wage earner, who by law is given 
priority, would not only be deprived of his priority, but would be de- 
barred altogether from any claim to a dividend from the bankrupt's 
estate. Ordinary rules of construction compel us to hold that a 
clause which was intended merely to secure a continuance of service 
should not be converted into an agreement which deprives the wage 
earner of his ordinary légal status as a creditor. Furthermore, a 
court of bankruptcy, in the administration of estâtes, is guided by 
principles of equity. If we assume that the bankrupt corporation had 
an arbitrary right to forfeit the wages of its clerks, it is évident that 
its officers hâve not exercised that right, and that they do not désire 
that the right should be exercised. There is certainly no reason why 
a court of equity should invoke a forfeiture, especially when this would 
lead to a resuit directly opposed to the gênerai policy of the bank- 
ruptcy act. 

The décision of the référée is reversed, and the claim is allowed as a 
claim having priority. A like order will be made in each of the cases 
involving similar claims. 



HOTE V. GREAT NORTHERN RT. 00. et aL 

(Circuit Court, D. Montana. January 81, 1903.) 

No. 661, 

1. CoNNHCTiNO Railkoads — Transfbr op Cars— Duty of Inspection. 

When. by agreement bet:^een railroad companies ownlng Connecting 
Unes, cars are transferred from one road to tbe other, both companies 
owe the duty to employés of the recelving company to exercise reasonable 
care to see that such cars are In proper repalr; and, where such an 
employé Is injured by reason of a defect which exlsted when a car was 
80 transferred, he may Joln both companies as défendants In an action 
for the in jury. 

8. Rbmoval dp Causes— Skpakate Controverst— Action pob Joint Négli- 
gence. 

An action to reccver for a Personal Injury alleged to hâve resulted from 
the concurrlng négligence of two défendants, each of whom owed a sepa- 
rate duty of care to the plaintlfC, Is not removable by one défendant, who 
Is a nonresldent of the state, on the ground that It Involves a separable 
controversy. 

If 2. Separable controversy as ground for removal of cause to fédéral court, 
see notes to Eobbins v. Ellenbogen, 18 C. 0. A. 86; Mecke v. Valleytown 
Minerai Co., 35 C. C. A. 155. 
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On Motion to Remand to State Court, 

W. F. O'Leary, for plaintiff. 

I. Parker Veazey, for défendants. 

KNOWLES, District Judge. This is an action originally brought 
in the district court of the Eighth judicial district of the state of Mon- 
tana to recover damages from the défendants jointly for personal 
injuries sustained by the plaintifiE by reason of the alleged négligence 
of the défendants. The case was removed into this court by the de- 
fendant the Great Northern Railway Company on the ground that the 
plaintifï is a citizen of the state of Montana and that the défendant 
Great Northern Railway Company is a corporation organized and ex- 
isting under the laws of the state of Minnesota, and a citizen of said 
state, and that there is a separable controversy between it and the 
plaintifif, as presented by the pleadings in this case. The plaintifï has 
filed his motion to lemand the case to the state court upon the ground 
that this court has no jurisdiction. It is alleged that each of the de- 
fendants did, during the times mentioned in the complaint, operate 
and maintain certain raiiroad lines owned by them, and the locomo- 
tives, cars, yards, shops, tracks, switches, and ail tools and appliances, 
appurtenances, and real estate customarily owned and used by raiiroad 
companies in operating railroads, and were jointly and severally en- 
gaged in the business of carrying freight and passengers for hire ; that 
the lines of the said défendants connect at or near Pacific Junction, 
in the state of Montana, where cars could be, and frequently were and 
are, transferred from the one Une of railway to the other. 

The question presented by this motion is one not free from doubt. 
It would seem that the plaintiff was an employé of the Montana Cen- 
tral Railway Company, and not of the défendant the Great Northern 
Railway Company; that the défendant Great Northern Railway Com- 
pany delivered to the Montana Central Railway Company, at said Pa- 
cific Junction, a certain freight car, equipped in the customary manner 
with iron rods or bars attached to the side and ends of the car and 
forming a ladder for ascending and descending the same, and with a 
handhold attached to the top of the car; that the aforesaid handhold 
of said car was defective in this, to wit, that the same was loose ; that 
the défendant had notice of the defect in this car at the time of its de- 
livery by it to the défendant the Montana Central Railway Company ; 
that the défendant Montana Central Railway Company knew, or by 
the exercise of reasonable care might hâve known, of the defect in this 
car, and that it carelessly and negligently transferred said car from 
said Pacific Junction to a part of its railway line near Great Falls, 
Mont., known as the "B. & M. Smelter Lower Line," and there re- 
quired the plaintifï, in the course of his duties as a switchman, to 
ascend the same, and that while so engaged in his duties, and having 
ascended the same, he grasped the said iron handhold at the top of said 
car, and that the same gave way, and he was precipitated from the top 
of said car upon another car standing on a parallel track, and received 
the injuries complained of. It is claimed that the défendant Montana 
Central Railway Company failed to properly inspect said car, and 
turned the same over to be used by the plaintifï; and that, if it had 
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properly inspected said car, it would hâve discovered said defect, and 
could hâve remedied the same. It will thus be seen that the injury was 
caused by the defect in the car used. 

It was held in Tealv. American Mining Company et al. (Minn.) 87 
N, W. 837, that a raiiway carrier transferring a car of its own to a 
Connecting carrier for use upon its line owes the servants of the latter 
the duty of exercising due care in inspecting and putting the car in a 
reasonably safe condition for the purpose used. The négligence, of the 
latter in receiving and using the car cannot relieve the former for an 
injury to such servants, caused by a defective car negligently trans- 
ferred to it. In this case the mining company receiving the car and 
that used it was joined as a défendant with the raiiway company which 
Iiad transferred it. In the case of Moon v. N. P. R. R. Co., 46 Minn. 
106, 48 N. W. 679, 24 Am. St. Rep. 194, it was held, where Connecting 
railroads mutually agrée to transfer the loaded freight cars of each 
Oyer their respective Unes, each is under obligation to exercise due 
diligence in providing reasonably safe cars for the service contemplat- 
ed. Such duty is not limited to the corporation as such,but is extend- 
ed to and is owed to their servants who must necessarily handle the 
cars, and who may be exposed to danger arising from their unsafe 
condition. It was aiso held in this case that where, "under a mutual 
agreement between common carriers to transfer the loaded freight 
cars of each over their respective lines, the receiving company is liable 
to its employés if it undertakes to use the cars of the other company 
without due inspection, and they turn out to be defective and unsafe 
by reason of defects ascertainable by reasonably careîul inspection ; 
but the négligence of the receiving company to perform this duty will 
not relieve or excuse the delivering company from liability for injuries 
resulting from its négligence in delivering unsafe and defective cars." 
In the case of Consolidated Ice Machine Company et al. v. Keifer, 134 
111. 481, 25 N, E- 799,, 10 L. R. A. 696, 23 Am. St. Rep. 688, it was 
held, where the négligence of two or more persons directly concurs to 
produce an injury to another, although one may hâve undertaken one 
part and; another another part, and the négligence occurs in the per- 
formance of each of the several, parts of the work which directly con- 
tributes to produce the injury, ail will be liable. In this case the ice 
fompany updçrtook to bùild a tank for making ice for a brewing com- 
pany. Thè brewing company was to iîx a location for the plant, and 
put in proper, supports for it. In providing the place where the tank 
was to be erected, the brewing company put in, as a support, an insuf- 
iicipnt truss. The ice company knew that this truss was insufîicient. 
It sent one of it&employés through the roof of the house in which the 
•tank was being erected. The tank fell on account of the defective 
truss. The employé, Keifer, fell from the roof on account of this, and 
was killed. Both companies were held to be liable jointly, although 
the party killed was the employé or servant of only the ice company, 
and there was flo contractual relation existing between the brewing 
company .and the person killed. In the case at bar the plaintifï was 
injured on account of the defect in the car with knowledge of which 
both the défendant companies were chargeable, and it would seem, 
under the décisions above quoted, that both companies were required 
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to exercise reasonable care in regard to this car; that this care was 
due to the employés of the Montana Central Railway Company by tlie 
Great Northern Railway Company, although the plaintiff was not an 
employé of that last-named company. Under thèse circumstances I 
am inclined to hold that both défendant companies are jointly charged 
with négligence, and that there is no separable controversy in this 
case as to the Great Northern Railway Company. 

It is therefore ordered that the case be remanded, with costs to the 
plaintifï. 



GRBEN V. INDIAN GOLD MIN. OO. 

(Circuit Court, D. Montana. February 24, 1903.) 

No. 204. 

1. CoMPi/AiNT— Motion to Steikb Oot— Statkmbnt of Lbgaii CoNCLtJSioH. 

In an action by a servant to recover for a Personal Injury alleged to 
hâve been caused by the négligence of the master, a paragraph in the 
complaint stating the bare légal conclusion that it was the duty of de- 
fendant to provide plaintiff with a reasonably safe place to work and to 
keep the same in a reasonably safe condition, which arises by implication 
from the facts alleged In other paragraphs, is surplusage, and will be 
stricken ont on motion. 

At L,aw. On motion to strike paragraph from complaint. 

McHatton & Cotter, for plaintifï. 
Forbis & Evans, for défendant. 

KNOWLES, District Judge. This is an action brotight by the 
plaintifï against the défendant to recover damages for personal in- 
juries sustained by reason of the alleged négligence of the défendant, 
while the plaintifï was in its employ as a laborer in its mine, in Mad- 
ison county, Mont. Upon the ground that the same is immaterial, 
redundant, and surplusage, and does not state facts constituting or 
tending to constitute a cause of action, the défendant moves to strike 
out the foUowing paragraph from the plaintifï's complaint : 

"That It was the duty of the sald défendant to furnish and sufflclently and 
safely timber the said tunnel through which this plaintiff was obUged to pass 
in running the said cars, In the course of hls employment, so as to properly 
support the roof and sides thereof, and that It was the duty of the sald de- 
fendant to keep the said tunnel properly and sufflclently timbered and in a 
reasonably safe condition durlng ail of said times, so as to render ingress and 
egress in and out of said tunnel safe, so that plaintiff could pass through the 
same in performance of his dutles as such servant" 

Considering this paragraph with référence to its relation to the 
other facts set out in the complaint, it is entirely unnecessary, be- 
cause the other facts alleged sufïiciently raise the implication of law 
that it was the duty of the défendant to provide the plaintiff with a 
reasonably safe place in which to work and to keep the same in a 
reasonably safe condition. That is ail that can be required by the 
rules of pleading, be it under the common law or under the Codes. 
Tested by this rule, the paragraph objected to is not an allégation of 
facts, but a mère naked légal conclusion, and is objectionable and 
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répugnant to both Systems of pleading. See Gould's Pleadings, §§ 2, 
3 & 4; I Estee's Pleadings, §§ 182 & 185; Interstate Land Co. v. 
Maxwell Land Grant Co., 139 U. S. 569, 578, 11 Sup. Ct. 656, 35 L. 
Ed. 278 ; U. S. V. Ames, 99 U. S. 45, 25 L. Ed. 295 ; Chicot County 
V. Sherwood, 148 U. S. 529, 536, 13 Sup. Ct. 695, 37 L. Ed. 546; 
Am. Electric Construction Co. v. Consumers' Gas Co. (C. C.) 47 
Fed. 43 ; Gilchrist v. Helena H. S. & S. R. Co. (C. C.) 47 Fed. 593 ; 
Phinney V. Mutual Life Insurance Co. (C. C.) 67 Fed. 493; Mont- 
gomery v. Northern Pacific Railway Co. (C. C.) 67 Fed. 445. 

Standing alone and taken at its best, this paragraph amounts to a 
bare allégation of duty, such as the law naturally créâtes upon the 
relation of master and servant. It is unaccompanied by any allégation 
of the facts suffiicient to create it, and is, therefore, under the author- 
ities, insufiîcient and decidedly objectionable. Bailey v. Bussing, 29 
Conn. I ; McCune v. Norwich City Gas Co., 30 Conn. 521, 79 Am. 
Dec. 278; Norwich v. Breed, 30 Conn. 535; Hewison v. New Haven, 
34 Conn. 138, 91 Am. Dec. 718; Nickerson v. Bridgeport Hydraulic 
Co., 46 Conn. 27, 33 Am. Rep. i; Atwood v. Welton, 57 Conn. 515, 
18 Atl. 322 ; Buffalo v. Holloway, 7 N. Y. 494, 57 Am. Dec. 550. 
•* Many other cases could be cited to the same point. For the reasons 
herein given, and upon the authorities, I am of opinion that the par- 
agraph objected to may safely be stricken out without impairing the 
efficiency of the complaint with référence to its stating a good cause 
of action. Upon gênerai principles and under the well settled rules 
of good pleading, it is decidedly objectionable. The défendant'» mo- 
tion is granted. 

Let paragraph 5 of the plaintiff's complaint be stricken out. 



In re LAZOEIS. 

(District Court. B. D. Wlsconsin. March 2, 1903.) 

1. Bankkuptot — Truster— Election— AtJTHOBiTT of Attornby. 

An attomey, representlng claim'S duly filed against a bankrupt's estate, 
is not entltleâ'to vote at a meeting of creditors for the élection of a trus- 
tée, without a proxy or spécial power for that purpose. 

%. Same— ELiGiBitaTT op Trustée. 

That a trustée in bankruptcy, elected at a meeting of creditors, ^as 
a stockholder in a corporation having a clalm flled amountlng to nearly 
one-half of the bankrupt's entire Indebtedness, and that it mlght become 
the trnstée's duty to mpve to hâve such claim expunged or reduced, dld 
not render such trustée inéligible to act. 

In Bankruptcy. On questions arising before the référée at the 
meeting of creditors for élection of a trustée certified for the opinion 
of the court: (i) Whether an attorney of the court, representing 
daims duly filed, is entitled to vote thereupon without formai powers 
of attorney ; (2) whether disapproval of the élection df J. A. Barling as 
trustée was authorized by the fact that he was stockholder of a corpo- 
ration creditôr having a claim filed "amoùnting to nearly half of the 

f 1, See Bankruptcy, vol. 6, Cent. DIg. §§ 26, 173. 
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entire indebtedness," wherein duty may arise "to move to hâve such 
claim expunged or reduced." 

Bloodgood, Kemper & Bloodgood, for trustée. 
Francis Williams, for creditors. 

SEAMAN, District Judge. The questions certified by the référée 
are answered as foUows : 

1. The bankruptcy act vests the right to vote for a trustée in the 
creditors who hâve unsecured claims filed and allowed, and by sec- 
tion I (9) [U. S. Comp. St. igoi, p. 3419] it is provided that the 
term "creditor" "may include his duly authorized agent, attorney or 
proxy." The élection of a trustée is one of the necessary proceedings 
in bankruptcy administration, and the authority of an attorney to rep- 
resent his client at the meeting of creditors would seem to be implied 
from the fact of employment as attorney. In the absence of express 
provision otherwise in the act or gênerai orders in bankruptcy, I 
should incline to the view that no spécial authority to so represent 
the creditor was required thereunder of an attorney of the court who 
has entered formai appearance and obtained allowance of the cred- 
itor's claim. But the concensus of opinion in other districts appears 
to deny such implied authority to vote at the meeting, and to re- 
quire a proxy or spécial power. In re Scully, 5 Am. Bankr. R. 716, 
720, 108 Fed. 372, and prior cases cited. In re Henschel (D. C.) 
109 Fed. 861, and (impliedly) on appeal, 51 C. C. A. 277, 113 Fed. 
443. Uniformity in practice is désirable, so far as practicable, and 
I hâve no doubt of the power of the court to establish such require- 
ment by rule, and that instances may arise where it is needful. In 
conformity, therefore, with the décisions referred to, the rule is 
adopted for this district that attorneys must hâve express authority 
in some form from the creditor to vote on his behalf at such meet- 
ings. As the majority vote for trustée in this instance was thus 
authorized, the élection is not afifected by such rule. 

2, The majority of the creditors represented at the meeting for the 
élection of trustée are entitled to appoint a trustée or trustées. Their 
sélection is subject to approval or disapproval by the référée for 
cause only. In re McGill, 45 C. C. A. 218, 106 Fed. 57. Mr. Barl- 
ing was thus appointed at the meeting in question, and the only 
ground stated by the référée for disapproval is this: That he is a 
stockholder of a corporation appearing as a creditor, having a claim 
filed "amounting to nearly half of the entire indebtedness," and that 
it may become his duty "to move to hâve such claim expunged or 
reduced." The fact alone of interest as creditor is no disqualifica- 
tion. Collier on Bankruptcy (3d Ed.) 283. If the claim of the cor- 
porate creditor of which he is stockholder were disputed at the meet- 
ing, in whole or in part, or the interest or attitude of the appointée 
appeared to be antagonistic to the gênerai creditors, the référée 
would be justified in withholding approval, but the mère possibihty 
that a contest may arise is insufïîcient ground to set aside the choice 
of the creditors, where the poHcy of the law permits a creditor to be 
named. No valid objection appearing to the trustée so selected, the 
appointment must stand. 
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FIIBK & STOWELL,CO. r. RAINET et al. 

(Carcult Court, N. D. lUlnois, î^. D. January 31, 1903.) 

No. 26,286. 

1. BXKCUTÔH8<*'SUIT ASAINST IN AnOTHBR BtATB— JnHISDIOTlOIÎ. 

A suit cannot be maintained agalnst foreign executors In Illinois, In 
elther a state or fédéral court, where there Is no property o( the testator's 
estate wlthln the jurisdictlon. 

8. Jdkisdiction DP Fbdeeal Courts— District of Suit. 

A noùTesldent défendant In an action begun by attachaient and the 
garnlshment of money due him released such garnlshment by the giving 
of a bond as provlded by statute. He idied pending the action, which 
could not bé revlved against his executors because of their nonresidence. 
Eeld, that a Suit In equity by plaiïitlff agalnst such executors to establish 
Ws right'to enforee the bond was not one to'enîorce a lien on property, 
whlch eouia be maintained in a fédéral court In a district of which neither 
plalntifC nor defemdauts were Inhabitants, ^galnst défendants' objection. 

In Equity. On motion to dismiss for want of jurisdiction. 

Pardridge & Pardridge, for complainant. 

Herrick, Allen, Boyesen & Martin and F. F. Norcross, for défend- 
ants. 

KOHLSAAT, District Judge. Complainant began proceedings by 
attachment against défendants' , testator, W. J. Rainey, a citizen of 
Ohio, in the circuit cotïrt ôf Cook county, III. ; garnishing moneys 
due him from O. Gara King & Co. Afterwards said Rainey secured 
the release of said garnlshment under a recognizance bond, as provid- 
ed by the statute of Illinois. Thereby the funds gamished were dis- 
charged from the lien of the garnishment and paid over to said Rainey. 
Afterwards Rairiiey- removed sa;id cause to this court, and later de- 
tnurred to some of the counts of the déclaration filed in said cause, and 
pleaded the gênerai issue to the remaining counts. He then died. 
Défendants herèin were appointed executors of his estate by the pro- 
bate court of Cuyahoga county, Ohio, in April, 1900. After A lapse 
of more than a year from the time of Rainey's death, this court ordered 
a scire facias to issue against said executors to revive said cause. 
This was never served, by reason of their nonresidence. Thereupon 
complainant- filed this bill to "enforee the lien of said attachment, and 
f etain the benefit of the recognizance" aforesaid. The bill prayed that 
complainant might hâve a trial of the issues in the attachment suit, 
^ither in said attachment suit or herein, and that the attachment be 
sustained ; that complainant might hâve a judgment or decree against 
said executors for the amount found to be due; that said executors 
be required to pay same, and, failing to do so, that complainant hâve 
recojrse to said recognizance to enforee such judgment or decree; 
and for other relief. The défendants filed a spécial appearance, and 
moved to dismisS the bill: (î) Because complainant alleged that it 
was a citizen of Wisconsin, and that the défendants were citizens of 
Ohio; (2) because two of the défendants were citizens of New York,. 

î 1. See jtSxecutors and Administrators, vol. 22, Cent. Dig. § 2344. 
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and three of them citizens of Ohio; (3) because défendants were for- 
eign executors appointée by said Cuyahoga county, Ohio, probate 
court. 

It is conceded that there is no estate of défendants' testator situate 
in Illinois, and that his will has not been proved hère. Without the 
présence of property in this state, there would be no jurisdiction to ap- 
point executors Cr administrators. The recognizance bond is not 
property. The suit was, after the giving of the recognizance, simply 
a suit in personam, under section 15, c. 11, Rev. St. 111. It is a well- 
settled rule of law that the powers and rights of an administrator or 
executor are local, and limited to the state under whose law they are 
appointed, except as they may be recognized by the statutes of other 
States through courtesy. There is no law in Illinois which gives juris- 
diction to this court or any state court to try a suit against a foreign 
administrator or executor, in the absence of estate situate hère, and 
their qualification as provided by statute. If there be no estate hère, 
they cannot be qualifîed to act when sued hère. .Thèse executors can- 
not be sued in this jurisdiction. Insurance Co. v. Taylor, 2 Biss. 446, 
Fed. Cas. No. 12,607; Judy v. Kelley, 11 111. 214, 50 Am. Dec. 455; 
McGarvey v. Darnall, 134 111. 367, 25 N. E. 1005, 10 h. R. A. 861. 
There being no res in this jurisdiction, there is no warrant for the 
modification of the rule that a suit must be brought in the jurisdiction 
where either plaintifï or défendant résides, when objection is made, 
as is hère the case. The suit cannot be maintained. 

The motion to dismiss as to ail the défendants is sustained, and the 
bill is dismissed for want of jurisdiction. 



UNITED STATES v. BEAN et al. 

(District Court, D. Montana. January 31, 1903.) 

No. 65. 

1. Public Lands— Action for Unlawful Cuttinq of Timber— BtjRvrvAX» 

The United States may maintain an action against an executor to re- 
cover the value of tlmber alleged to hâve been unlawf uUy eut and re- 
moved from public lands by hls testator, the trespass being one from 
vyhlch the estate recelved a beneflt. 

a. Samb— Efpect dp Statb Statdtbs. 

The right to maintain euch an action la not limited or affected by a 
state statute requirlng ail claims. against the estate of a décèdent to be 
flrst presented to the executor for allovtrance. 

At Law. On demurrer to complaint. 

Cari Rasch, U. S. Atty., and F. A. Maynard, Spécial Asst. U. S. 
Atty. 

A. J. Campbell and W. W. Dixon, for défendants. 

KNOWLES, District Judge. In this case Margaret P. Daly, as 
the executrix of thë last will and testament of Marcus Daly, deceased, 
was sued for the value of a large amount of lumber alleged to hâve 
been eut and taken from the lands of the government of the United 
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States byher testator and his codefendanls. Thîs case îs one of six 
brought by the plaintiff against the said Margaret P. Daly and other 
défendants, involving large quantities of lumber, and of large value; 
and it is alleged that the said défendants wrongfuUy and unlawfully 
took the said lumber, and disposed of the same to their own use and 
benefît. 

The sàid executrix, Margaret P. Daly, by her counsel, has filed 
separate demurrers to the complaints generally, on the ground that 
the same do not state facts sufficient to constitute a cause of action 
against her as executrix aforesaid. The point raised by thèse de- 
murrers is that the charge in each of said complaints is for a tort al- 
leged to hâve been committed by Marcus Daly in his lifetime, and 
that a right of action did not survive, as against his personal repré- 
sentative, except by virtue of the statutes of Montana, and that, if plain- 
tiff resorted to the rights given by said statutes of Montana, it must 
abide by the provisions of law for the collection of claims against an 
estate, in this: that the said claim should be fîrst made out in the 
mànner provided by statute, and presented to the executrix for allow- 
ance. There is no allégation in the complaints that this had been 
done. I find, however, that it is not true that the right to bring this 
action bnly exists by virtue of the statutes of Montana, but that it 
existed at common law in such a case as this. Hère it appears that 
the defendànt's testator, with the other défendants, obtained the lum- 
ber sued for, and converted the same to their own use and benefît. 
Marcus Daly thus received a benefit from the trespass alleged in the 
complaint, and, by virtue of numerous décisions, his estate would be 
liable for this benefit. Hambly v. Trott, i Cowp. 371 ; vol. 2, English 
Ruling Cases, i ; 3 Williams on Executors, pp. 232, 233 ; i Woerner's 
American Law of Administration, *p. 618; i Jaggard on Torts, p. 41 ; 
2 Addison on Torts, p. 558; Webb's PoUock on Torts, p. 81 ; Schouler 
on Executors (3d Ed.) § 372; Cooper v. Crain, 9 N. J. Law, 175. 

Now, having this right outside of the statute, the question arises 
as to whether or not the United States can be incumbered in main- 
taining its actions by any state law? I am inclined to believe that they 
cannot, unless specially named therein, and the demurrers are there- 
fore overruled. 
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UNITED STATES v. NOETHERN SEOURITIES CO. et aL 

(Circuit Court, D. Minnesota, Third Division. April 9, 1908.) 

No. 789. 

lu MoHOPOiiiœs— CoMBiNATiOK iK Rbsthaint of Interstatb Commbbce— Con- 
struction OF Anti-Tbust Law. 

The generallty of the language used In the anti-trust act of 1890 
(Act Jïdy 2, 1890, 26 Stat. 209, c. 647 [U. S. Oomp. St. 1901, p. 3200]), 
declarlng illégal "every contract, comblnation or conspiracy In restraint 
of trade or commerce among the several etates or with foreign nations," 
indicates the purpose of Congress to Include in the prohibition every 
comblnation which directly and substantially restrlcts Interstate com- 
merce, whatever its form. 
8. Bamk— Application of Act to Interstate Carriebb. 

The anti-trust act (Act July 2, 1890, 26 Stat. 209, c. 647 [TT. S. Comp. 
St 1901, p. 3200]) applies to Interstate carriers of frelght and passengers, 
and any contract or comblnation whieh directly and substantially re- 
stricts the right of such a carrier to fix its own rates, Independently of 
its natural competitors, places a direct restraint upon Interstate com- 
merce. In that it tends to prevent compétition, and is in violation of the 
act, whether the rates actually flxed be reasonable or unreasonable. 

8. Samb— Corporation to Aoc^aiRs Stock of Competino Railboads — Lboal- 

ITT. 

The real control of a corporation Is in its stocliholders, who hâve the 
power to détermine ail Important corporate acts and policies, and any 
contract or comblnation by which a majorlty of the stock of two rallroad 
companies owning and operatlng parallel and competing Interstate Unes 
of road Is transferred to a corporation organlzed for the purpose of 
holding and voting the same, and receiving the dividends thereon, to be 
dlvided pro rata among the stockholders of the two companies so trans- 
ferring thelr stock, directly and substantially restricts Interstate trade 
and commerce, and is in violation of the anti-trust act (Act July 2, 1890, 
26 Stat. 209, c. 647 [U. S. Comp. St 1901, p. 3200]), sinee It destroys any 
motive for compétition between the two roads; and it Is immaterlal that 
each Company has Its ovni board of directors, which nomlnally directs 
Its opérations and fixes Its rates. 

4. COBPOBATIONB — POWBRS — NeW JbBSBV BtATDTBS. 

The language of the New Jersey enabling act (Laws 1890, p. 473), au- 
thorlzing the organization of corporations "for any lawful purpose," 
Imposes a limitation upon the powers of any corporation organlzed there- 
under, however broad may be the terms of Its articles of incorporation. 
fi. Sahe— Interstate Commerce. 

A State cannot invest a corporation organlzed under its laws vrith the 
power to do acts in the corporate name wblch would operate to restraln 
Interstate commerce. 

9. CONSTITDTIONAI, LaW— RiGHT OF PrIVATE CONTRACT— LIMITATION BT INTER- 

STATE Commerce Clause. 

The constitutional guaranty of liberty to the Indlvidual to enter Into 
private contracts is limited to some extent by the commerce clause of the 
Constitution, and Congress may, in the exercise of the povcer confer'red 
by such clause, prohlbit private contracts which operate to directly and 
substantially restraln Interstate commerce. 
7. Monopolies— CoMBiNATiON in Restraint of Interstate Commebce— Suit 
TO Enjoin. 

The fact that the purpose of an illégal comblnation between stock- 
holders of two rallroad companies operatlng parallel and competing Inter- 
state Unes, to secure unity of Interest and control of such companies, 
and to prevent compétition, has been accompllshed by the formation of 
a corporation which has acquired the ownership of a majorlty of the 
stock of each of the companies, cannot be urged to defeat a suit by the 
United States to restraln the exercise of the power so illegally acquired 

120 F. — IS 
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by the corporation through such comblnation, sls împoslng a restralnt 
upéû lËtei-state cotameree in violation of tlie anti-tnist law (Act July 2, 
1890,; 26 atat 209, c. 647 [U. S. Comp. St 1901, p. 8200]). 

8. Samb—Dbfbnsbs— Questions of Public Policy. 

Where the effect of a combination is to directly prevent compétition 
;, betw:een. two.pçirallel apd naturally competing lines of rallroad engaged 
in interstate business, it Is in restralnt oï Interstate commerce, and a 
violation oftbe anti-trust act (Act July 2, 1890, 26 Stat 209, c. 647 [U. S. 
Ooinp.,St. 1901, p. 320O]), ;ana tbe court, in a suit to enjoin it as such, 
cannot consider the question whether the, combination may not be of 
gréa ter beriëflt to the public than compétition would be; that being a 
question of public policy, to be determlned by Oongress. 

In Equity. 

Philander C. Knox, Atty. Gen., D. T. Watson, ' Spécial Counsel, 
James M. Beck and W. A. Day, Asst. Attys. Gen., and John M. 
Freeman, for the United States. 

George B. Young and John W. Griggs, for the Northern Securi- 
ties Company. 

George B. Young', for Jiames J. Hill, William P. Clough, D. Willis 
James, John S. Kennedy, âild George F. Baker. 

M. D. Grover, for the Great Northern Railway Company. 

C. W. Bunn, for the Northern Pacific Railway Company. 

Francis Lynde Stfitson arid David Willcox, for défendants Morgan, 
Bacon, and Lariiont. 

Before CALDWELL, SANBORN, THAYER, and VANDE- 
VANTER, Circuit Judges. 

THAYER, Circuit Judge. This is a bill, exhibited by the United 
States, to restrain the violation of an act of Cortgress approved July 
^, 1890, 26 Stâi 209, c. 647 [U. S. Comp. St. 1901, p. 3200], entitled 
''An act to protect trade and commerce against unlawful restraints 
and monopolies," which is commonly termed the "Sherman . Anti- 
Trust Act." The case was heard before a Circuit Court composed 
of the four Circuit Judges of the Eighth Circuit, pursuant to the 
provisions of a récent act ofÇongress, approved February 11, 1903, 
which requires such cases to be heard "before, not less than three of 
the. Circuit Judges" of the Circuit where the suit is brought, when the 
Attorney General files with the clerk of the court wherein the case 
is pending, a certificate that it is one of "gênerai public importance." 
Sûch à certificate has beèn filed, and in accordance with the mandate 
of the st^tutejthe case "has been given precedence over others and 
: in every way: expedited." 

From admissions made by the pleadings, as well as from much oral 
testimony, wè reàch the folloWing conclusions as respects matters 
of fact; ,. ^ ,/ _ ]'] ^ 

Two of tlié défendants, liàmely, the >3'brthern Pacific Railway Com- 
pany and the Great Northern :Railway Company, are the owners, 
rëspectivelyy of *lines of railroad which extend from the cities of Du- 
luth, St.. PiiÛl, and'Minneapôlis, in the state of Minnesota; thence 
acrpss the continent to Pugét Sound. Thèse roads are, and in public 
estimation hâve ever been regarded as, parallel and competing lines. 
For some years, at least, àfter they were built, they competed with 
each other actively for transcontinental and Interstate trafïic. 
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In the spring of the year 1901 they united in purchasing about 98 
per cent, of the entire capital stock of the Chicago, Burlington & 
Quincy Railway Company, and became joint sureties for the payment 
of bonds of the last-named company, whereby the purchase was ac- 
complished, which were to run 20 years, and bear 4 per cent, interest 
per annum. The amount of stock so acquired was of the par value 
of about $107,000,000, and, as it was purchased at the rate of $200 
per share, the bonded indebtedness of the two companies was thus 
increased to the extent of $200,000,000. 

Subséquent to the acquisition of the stock of the Buriington Com- 
pany, and in the summer of the year 1901, certain large and influen- 
tial stockholders of the Northern Pacific and Great Northern Com- 
panies, who had practical control of the two roads, and who hâve 
been made parties défendant to the présent bill, acting in concert with 
each other, conceived the design of placing a very large majority 
of the stock of both of the last-named companies in the hands of a 
single owner. To this end thèse stockholders arranged and agreed 
with each other to procure and cause the formation of a corporation 
under the laws of the state of New Jersey, which latter company, 
when organized, should buy ail or at least the greater part of the 
stock of the Northern Pacific and Great Northern Companies. The 
individuals who conceived and proraoted this plan agreed with each 
other to exchange their respective holdings of stock in the last-named 
railroad companies for the stock of the New Jersey company, when 
the same should be fuUy organized, and to use their influence to in- 
duce other stockholders in their respective companies to do likewise, 
to the end that the New Jersey company might become the sole 
owner of the whole, or at least a major portion, of the stock of both 
railroad companies. 

In accordance with this plan the défendant the Northern Securi- 
ties Company (hereafter termed the "Securities Company") was or- 
ganized under the laws of the state of New Jersey on November 13, 
1901, with a capital stock of $400,000,000, that sum being the exact 
amount required to purchase the total stock of the two railroad com- 
panies at the price agreed to be paid therefor. When the Securities 
Company was organized, it assented to and became a party to the 
scheme that had been devised by its promoters before it became a 
légal entity. 

Very shortly after its organization the Securities Company acquired 
a large majority of ail the stock of the Northern Pacific Company 
at the rate of $115 per share, paying therefor in its own stock at par. 
At the same time it acquired about 300,000 shares of the stock of the 
Great Northern Company from those stockholders of that company 
who had been instrumental in organizing the Securities Company, 
paying therefor at the rate of $180 per share, and using its own stock 
at par to make the purchase. 

The Securities Company subsequently made further purchases of 
stock of the Great Northern Company at the same rate, and in about 
three months had acquired stock of the latter company, amounting 
at par to about $95,000,000, using for that purpose its own stock 
to the amount of about $171,000,000. The Securities Company was 
enabled to make the subséquent purchase of stock from stockhold^.rs 
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of the Great Northern Company hot immediately concerned in the 
organization of the Sçcurities Company by the advice, procurement, 
and persuasion of thbse stockholders of the Great Northern Com- 
pany who had been instrumental in organizing the Securities Com- 
pany, and had exchanged their own stock for stock in that company 
shortly after its organization. At the- présent time the Securities 
Company is the owner of about 96 per cent, of ail the stock of the 
Northern Pacific Company, and the owner of about 76 per cent, of 
ail the stock of the Great Northern Company. 

The scheme which was thus devised and consummated led inevit- 
ably to the folio wing results: First, it placed the control of the two 
roads in the hands of a single person, to wit, the Securities Company, 
by virtué of its ownershîp of a large majority of the stock of both 
companies; second, it destroyed every motive for compétition be- 
tween two roads engaged in Interstate trafïic, which were natural 
competitors for business, by pooling the earnings of the two roads 
for the common beneftt of the stockh<ilders of both companies; and, 
according to the familiar rule that evei'y one is presumed to intend 
what is the necessary conse(i]uence of his own acts when done wilifully 
and deliberately, we must conclùde that those who conceived and 
executed the plan aforesaid intended, among other things, to accora- 
plish thèse objects. 

The gênerai question of I?iw arising upon this state of facts is wheth- 
er such a combination of interests as that above described falls within 
the inhibition of the anti-trust act or is beyond its reach. The act 
brands as illégal "every contract, combination in the form of trust 
or otherwise, or conspiracy in restraint of trade or commerce among 
the several states or with fOreign nations." Learned counsel on both 
sides hâve commented on the général language of the act, doing so, 
of coursej for a différent purpose, and the generality of the language 
«mployed is, in our j'udgment, of great significancé. It indicates, we 
think, that Gongress, being unable to foresee and describe alî the 
plans that rtiight be forrtied and ail the expédients that might be re- 
sorted to tp place restraints on Interstate trade or commerce, delib- 
erately employed words of such géii'el^al import as, in its opinion, 
would comprehend evéry scheme that might be devised to accomplish 
that end. 

What is commonly termçd a "trust" was a species of Combination 
organized by individuals or corporations for the purpbse of moriopo- 
lizing the manufacture of or trafific in vafious articles and commodi- 
ties, which was well known and fully understood when the anti-trust 
act was approved. Combinations in that form were accordingly pro- 
hibited ; but Gongress, evidèntly anticipâting that a combination might 
be otherwise formed, was careful to déclare that a combination in any 
other form, if in restraint of Interstate trade or commerce — ^that is, 
, if it directly occasioned or effected such restraint- — should likewisë be 
deemed illégal. 

Moreover, in cases arising under the act, it has been held by the 
highest judicial authority in the nation, and its opinion has been reit- 
erated in no uncertain tone, that the act applies to Interstate carriers 
of freight and passengers as well as to ail other persons, natural or 
artificial; that the words "in restraint of trade or commerce" do not 
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mean in unreasonable or partial restraint of trade or commerce, but 
any direct restraint thereof; that an agreement between competing 
railroads, which requires them to act in concert in fixing the rate for 
the carriage of passengers or freight over their respective Unes from 
one State to another, and which, by that means, restricts tempo- 
rarily the right of any one of such carriers to name such rates for 
the carriage of such freight or passengers over its road as it pleases, 
is a contract in direct restraint of commerce within the meaning of 
the act, in that it tends to prevent compétition; that it matters not 
whether, while acting under such a contract, the rate fixed is reason- 
able or unreasonable, the vice of such a contract or combination being 
that it confers the power to establish unreasonable rates, and directly 
restrains commerce by placing obstacles in the way of free and un- 
restricted compétition between carriers who are natural rivais for 
patronage ; and, fînally, that Congress has the power, under the 
grant of authority contained in the fédéral Constitution, to regulate 
commerce, to say that no contract or combination shall be légal which 
shall restrain Interstate trade or commerce by shutting oflf the opéra- 
tion of the gênerai law of compétition. United States v. Trans-Mis- 
souri Freight Ass'n, i66 U. S. 290, 17 Sup. Ct. 540, 41 L. Ed. 1007; 
United States v. Joint Traffic Ass'n, 171 U. S. 505, 19 Sup. Ct. 25, 
43 L. Ed. 259; Addyston Pipe & Steel Ce. v. United States, 175 U. 
S. 211, 20 Sup. Ct. 96, 44 L. Ed. 136. 

Taking the foregoing propositions for granted, because they hâve 
been decided by a court whose authority is controlling, it is almost 
too plain for argument that the défendants would hâve violated the 
anti-trust act if they had done, through the agency of natural persons, 
what they hâve accomplished through an artificial person of their 
own création. That is to say, if the same individuals who promoted 
the Securities Company, in pursuance of a previous understanding 
or agreement so to do, had transferred their stock in the two railroad 
companies to a third party or parties, and had agreed to induce other 
shareholders to do likewise, until a majority of the stock of both 
companies had been vested in a single individual or association of 
individuals, and had empowered the holder or holders to vote the 
stock as their own, receive ail the dividends thereon, and prorate or 
divide them among ail the shareholders of the two companies who 
had transferred their stock — ^the resuit would hâve been a combina- 
tion in direct restraint of interstate commerce, because it would hâve 
placed in the hands of a small coterie of men the power to suppress 
compétition between two competing interstate carriers, whose lines 
are practically parallel. 

It will not do to say that, so long as each railroad company has 
its own board of directors, they operate independently, and are not 
controUed by the owner of the majority of their stock. It is the com- 
mon expérience of mankind that the acts of corporations are dictated 
and that their policy is controlled by those who own the majority 
of their 'stock. Indeed, one of the favorite methods in thèse days. 
and about the only method, of obtaining control of a corporation, 
is to purchase the greater part of its stock. It was the method pur- 
sued by the Northern Pacific and Great Northern Companies to ob- 
tain control of the Chicago, Burlington & Quincy Railroad ; and, so 
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long as directors are chosen by stockholders, the latter will neces- 
sarily dominate the former, and in a real sensé détermine ail important 
corpot-ate acts. 

The façt that the ownership of a majority of the capital stock of 
a corçoràtion gives one the mastery and control of the corporation 
was distinctly recognîzed and declared|in Pearsall v. Great Northern 
Raiiway, i6i U. S. 646, 671, 16 Sup.Ct. 705, 710, 40 L. Ed. 838. 
The same fact has been reçognized and declared by other courts. 
Pennsylvania R. Co. v. Commonwealth (Pa.) 7 Atl. 368, 371 ; Farm- 
ers' Loan, & Trust Co. v. New York & Northern Raiiway Co., 150 
N. Y. 410, 425, 44 N. E. 1043, 34 L. R. A. 76; People ex rel. v. 
Chicago Cas Trust Ce, 130 111. 268, 22 N. E. 798, 802, 8 L. R. A. 
497, 17 Am. St. Rep. 319. In opposition to this view counsel cite 
Pullman Car Co. v. Missouri Pacific Co., 115 U. S. 587, 596, 6 Sup. 
Ct. 194, 29 L. Ed. 499, .but in that case the meaning of the word 
"controlled," as used in a private contraçt, was the point under con- 
sidération, and what was , said, on the subject cannot be held ap- 
plicable to cases arising under the anti-trust act, when the point in- 
volved is whether the ownership of ail of the stock of two competing 
and parallelrailroads vests the owner thereof with the power to sup- 
press compétition between such i:oads. We entertain np doubt that 
it; does. Indeed, we; regard the suppression of compétition, and to 
that extent a restraint of commerce, as the natural and inévitable re- 
suit of such ownership. 

What has been donc through the organization of the Securities 
Company accomplishes the ODJect which Congress has denounced 
as illégal more efïectually, perhaps, than such a combination as is last 
supposed. That is to say, by what has been donc the power has 
been acquired (and provision Iliade for maintaining it) to suppress 
compétition between two interstâte carriers who own and operate 
competing and parallel lines of railroad. Compétition, we think, 
would not be imore efïectually restrained than it now is under and 
by force of the existing arrangement if the two railroad companies 
were Consolidated under a single charter. 

It is manifest, therefore, that the New jersey charter is about the 
only shield which the , défendants can interpose between themselves 
and the law. The reasoning which Içd to the acquisition of that 
charter would seem to hâve been that while, as individuals, the pro- 
moters could not, by agreement between themselves, place the majority 
of the stock of the two competing and parallel railroads in the hands 
of a single perspn or a few persons, giyipg him or them the power 
to operate the roads in harmony, and stifie compétition, yet that the 
same persons might create a purely fîctitious person termed a cor- 
poration, which cpuld neither think nor act except as: they directed, 
and, by placmg the same stock in the name of such artifîcial being, 
accomplish the. same purpose. The manifest unreasonableness of 
such a proposition, and the grave conséquences sure to follow from 
its approval,.compel us to assume that it must be unsound, ^specially 
when we reflect that the law, as administered by courts of equity, 
looks always at the substance of things — at the object accomplished, 
whether jt be lawful or unlawful^rather than upon the particular dé- 
lices or mçans by which it has been accomplished. 
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So far as the New Jersey charter is concerned, the question, broadly 
stated, which the court has to détermine, is whether a charter grant- 
ed by a state can be used to defeat the will of the national législature 
as expressed in a law relating to interstate trade and commerce over 
which Congress has absolute control. Presumptively, at least, no 
charter granted by a state is intended by the state to hâve that effect 
or to be used for such a purpose; and in the présent instance it is 
clear that the state of New Jersey did not intend to grant a charter 
under cover of which an object denounced by Congress as unlawful, 
namely, a combination conferring the power to restrain interstate 
commerce might be formed and maintained because the enabling act 
under which the Securities Company was organized expressly déclares 
that three or more persons may avail themselves of the provisions of 
the act and "become a corporation for any lawful purpose." Laws 
N. J. 1899, p. 473. This language is not merely perfunctory. It 
means, obviously, that, whatever powers the incorporators saw fît 
to assume, they must hold and exercise for the accomplishment of law^ 
fui objects. The words in question operate, therefore, as a limitation 
upon ail the powers enumerated in the articles of association which 
were filed by the promoters of the Securities Company, so that, how- 
ever extensive and comprehensive thèse powers may seem to be, the 
state of New Jersey has said, "You shall not exercise them so as to 
set at défiance any statute lawfully enacted by the Congress of the 
United States, or any statute lawfully enacted by any state wherein 
you see fit to exercise your powers." 

But aside from this view of the subject, if the state of New Jersey 
had undertaken to invest the incorporators of the Securities Company 
with the power to do acts in the corporate name which would operate 
to restrain interstate commerce, and for that reason could not be done 
by them acting as an association of individuals, then we hâve no doubt 
that such a grant would hâve been void under the provisions of the 
anti-trust act, or at least that the charter could not be permitted to 
stand in the way of the enforcement of that act. 

The power of Congress over interstate commerce is suprême, 
far-reaching, and acknowledges no limitations other than sUch as 
are prescribed in the Constitution itself. ' Gibbons v. Ogden, g Wheat. 
I, 197, 6 L. Ed. 23; County of Mobile v. Kimball, 102 Ù. S. 691, 
696, 697, 26 L. Ed. 238; Champion V. Ames (decided Feb. 23, 1903) 

23 Sup. Çt. 321, 47 L. Ed. : No législation on the part of a state 

can curtail or interfère with its e5i;ercise ; and, in view of repeated 
décisions, no one can deny that it is a legitimate exercise of the power 
in question for Congress to say that neither naturâl nor artificial per- 
sons shall combine or conspire in any fbrm whatever to place re- 
, straints on interstate trade or comnjerce. United States v. Trans- 
Missouri Freight Association, 166 UF. S. 290, 17 Sup. Ct. 540, 41 L. 
Ed. 1007; United States v. Joint Traffic Association, 171 U. S. 505, 
19 Sup, Ct. 25, 43 L. Ed. 259; Addyiston Pipe & Steel Co. v. United 
States, 175 Ul S. 211, 20 Sup. Ct. 96, 44 L, Ed. 136. 

It is urged, however,' that such a combination of adverse interests 
as was. formed, and has been heretofore described, was lawful, atïd'not 
prohibited by the anti-trust act, because such rèstraint upon inter- 
state trade or commerce, if any, as it imposes, is indirect, collatéral, 
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and remote, and hence that the combination is not one of that char- 
acter wliich the Congress of the TJnited States can lawfully forbid. 
The following cases are relied upon to sust'ain the contention : United 
States V. E. C. Khight Co., 156 U. S. i, 15 Sup. Ct. 24g, 39 L. Ed. 
325 ; Hopkins v, United States, 171 U. S. 578, 19 Sup. Ct. 40, 43 
L. Ed. 290; Anderson v. United States, 171 U. S. 604, 19 Sup. Ct. 
50, 43 I,. Ed. 300. It is pertinent, therefore, to inquire in what way 
the existing combination that has been formed does affect interstate 
commerce. It affects it, we think, by giving to a single corporate 
entity, or, more accurately, to a few men acting in concert and in its 
name and under cover of its charter, the power to control ail the 
means of tranpportation that are owned by two competing and parallel 
railroads engaged in interstate commerce ; in other words, the power 
to dictate évery important act which the two companies may do, to 
compel them to act in harmony in establishing interstate rates for 
the carriage of freight and passengers, and generally to prescribe the 
policy which they shall pursue. It matters not, we think, through 
how many hands the orders corne by which thèse aims are accom- 
plished, or through what channels. The power was not only ac- 
quired by the combination, but it is eflFéctually exercised, and it opér- 
âtes directly on interstate commerce, notwithstanding the manner of 
its exercise, by controlling the means of transportation, to wit, the 
cars, engines, and railroads by which persons and commodities are 
carried, as well as by fixing the price to be charged for such carriage. 

The cases cited above, and on which reliance is placed to sustain 
the view that the restraint imposed is merely indirect, remote, inci- 
dental, or collatéral, are not relevant, for, as was fully explained in 
Addyston Pipe & Steel Co, v, United States, 175 U. S. 211, 238, 240, 
243, 20,Sup. Ct. 96, 44 L. Ed. 136, one of thèse cases (United States 
V. E. C. Knight Company) dealt only with a combination within a 
State to obtain a practical monopoly of the manufacture of sugar, 
and it was held that the combination only related to manufacture, 
and not to commerce among the states or with foreign nations ; that 
the fact that an article was manufactured for export to another state 
did not make it an article of interstate commerce before transporta- 
tion had been begun, or necessarily subjeçt it to fédéral control; 
and that the efïect of the combination then under considération on 
interstate commerce was at most only incidental and collatéral. But 
while commenting on its previous décision in United States v. E. C. 
Knight Co., the court took occasion to say, in Addyston Pipe & 
Steel Co. V. United States, 175 U. S. 246, 20 Sup. Q. 96, 44 L. Ed. 
136, that, when a contract is made for the sale and delivery of an 
article in another state, the transaction is one of interstate commerce, 
although the vendpr has also agreed to manufacture the article so sold, 
and that combinations to control and monopolize such transactions 
would be in restraint of interçt^te commerce. 

In the othçr cases (Hopkins v. United States and Anderson v. 
United States) it was held that the btisiness of the raembers of the 
Kansas City L,jve Stock Exchange, which was under considération by 
the court, was not inteirstate commerce and that the act did not affect 
them, and that, cven if they were so aflfected, the particular agrée- 
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ment which was involved did not operate as a restraint of Interstate 
commerce. 

We fail to find in either of thèse cases any suggestion that a com- 
bination such as the one in hand, the object and necessary efïect of 
which is to give to a single person or to a coterie of persons full con- 
trol of ail the means of transportation owned by two competing and 
parallel Unes of road engaged in interstate commerce, as well as 
the power to fix the rate for the transportation of persons and prop- 
erty, does not directly and immediately afifect interstate commerce. 
No combination, as it would seem, could more immediately afifect it. 

Again, it is urged tentatively that, if the existing combination which 
the government seeks to hâve dissolved is held to be one in viola- 
tion of the anti-trust act and unlawful, then the act unduly restricts 
the right of the individual to make contracts, buy and sell property, 
and is invalid for that reason. With référence to this contention it 
might be suggested (as it has been by the government) that, as the 
situs of the stock which the Securities Company has bought is in the 
States of Wisconsin and Minnesota, which respectively chartered the 
Northern Pacific and Great Northern Companies, and as the stock 
owes its being to the laws of those states, and as each state has for- 
bidden the consolidation of competing and parallel lines of railroad 
therein, and has likewise prohibited any consolidation of the "stock 
and franchises" of such roads, the contention last mentioned is en- 
titled to little considération in the case at bar. 

But waiving and ignoring this suggestion, the argument advanced 
in behalf of the défendants is met and answered, so far as this court 
is concerned, by the décision in Addyston Pipe & Steel Co. v. United 
States, 175 U. S. 228, 229, 20 Sup. Ct. 96, 102, 44 L. Ed. 1:^6, where 
it is said, inter alla: 

"Under this grant of power to Congress (the power to regulate commerce 
between the several states and wlth forelgn nations), that body, In our judg- 
ment, may enact such législation as shall déclare vold and prohlbit the per- 
formance of any contract between individuals or corporations where the 
natural and direct effect of such a contract wlU be, when carried out, to di- 
rectly, and not as a mère Incident to other and innocent purposes, regu- 
late, to any substantial extent, interstate commerce. * • • We do not 
assent to the correctness of the proposition that the constitutlonal guaranty 
of liberty to the Individual to enter Into private contracts, llmits the power 
of Cougress and prevents it from legislating on the subject of contracts of 
the class mentioned. * • * It has been held that the word 'liberty,' as 
used in the Constitution, was not to be confined to the mère liberty of per- 
sons, but Included, among others, a right to enter into certain classes of 
contracts for the purpose of enabling the citizen to carry on hls business. 
• • * But It has never been, and in our opinion ought not to be held, 
that the word included the right of an Individual to enter into prlvate con- 
tracts upon ail subjects, no matter what thelr nature, and wholly irre- 
spective, among other things, of the fact that they would, if performed, re- 
suit In the régulation of interstate commerce, and In violation of an act of 
Congress upon that subject. The provision of the Constitution does not, as 
we believe, exclude Congress from legislating with regard to contracts of 
the above nature while in the exercise of its constitutlonal right to regulate 
commerce àmong the states. On the contrary, we thinli the provision re- 
gardlng the liberty of the citizen is to some extent llmlted by the commerce 
clause of the Constitution, and that the power of Congress to regulate inter- 
state commerce comprises the right to enact a law prohibiting the citizen 
from entering into tliose private contracts which directly and substantially, 
and not merely indirectly, remotely, incidentally, and coUaterally, regulate 
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to a greatiEsr or less degree commerce ampng the states. We cannot so en- 
large the scoipe of the language of the Constitution regarding the iîberty 
of the citizen as to hold that It Includes, or that It was intended to Include, 
a right to make a contract which In fact restrained and regulated Interstate 
commerce, notwlthstandlng CongresSj proceeding under the constltutional 
provision givliig to It the power to régula te that commerce, had prohibited 
such contracts." 

Thèse observations, as a matter of course, preclude further contro- 
versy over the power of ,Congress to limit to some extent the right 
to make contracts when enacting laws for the régulation of commerce 
between the states. 

Learned counsel îox the défendants further contend as follows: 
That the anti-trust act was not intended to include or prohibit com- 
binations looking tp the virtual cqnsolidation of parallel and com- 
peting Unes of railroad, although such a combination opérâtes to 
stifle compétition ; that no reUef can be granted to the government 
in this instance, because the combination or conspiracy of which it 
complains had accomplished its purpose, to wit, the organization of 
the, Securities Company and the lodgipent of the majority of the stock 
of the two raiiroads iii its hands befpre the bill was filed ; and, finally, 
that the combination proven was one "formed in aid of commerce 
and not to restrain it" ; in other ,>vords, that it was one formed to 
enlarge the volume of interstate trafific and thus benefit the public. 

The court cannot assent to either of thèse propositions. 

The fîrst, we think, is clearly untenable for the reasons already 
stated and fuUy disclosed in the décisions heretofore cited. 

Concerning the second contention, we observe that it would be a 
novel, not to say absurd, interprétation of the anti-trust act to hold 
that after an unlawful combination is formed and has acquired the 
power which it had no right to acquire, namely, to restrain commerce 
by suppressing compétition, and is proceeding to use it and exécute 
the purpose for which the combination was formed, it must be left 
in possession of the power that it has acquired, with full freedom to 
exercise it. Obviously the act, when fairly interpreted, will bear no 
such construction. Congress aiiïied to destroy the power to place 
any direct restraint on iritersïàte trade or commerce, when by any 
combination or conspiracy,, formed by either natural or artificial per- 
sons, such a power had been acquired ; and the government may inter- 
vene and demand relief as well after the coïnbination is fully organized 
as while it is in process of formation. In this instance, as we hâve 
already said, the Securities Company made itself a party to a com- 
bination in restraint of interstate commerce, that antedated its organ- 
ization, as soon as it came into existence, doing so, of course, under 
the direction pf the very individuals who promoted it. 

Relative to the third contention, which has been pressed with great 
zeal and ability, this may be said: It may be that such a virtual 
consolidation of parallel and competing lines of railroad as has been 
efïected, taking a broad yiew of the situation, is bénéficiai to the public 
rather than harmful. It may be that the motives which inspired the 
combination by which this end was accomplished were wholly laud- 
able and unseîfish ; that the combination was formed by the indi- 
vidual défendants to protect great interests which had been committed 
to their charge; or it may be that the combination was the initial 
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and a necessary step in the accomplishment of great designs, which, 
if carried out as they were conceived, would prove to be of ines- 
timable value to the communities which thèse roads serve and to the 
country at large. 

We shall neither affirm nor deny either of thèse propositions, because 
they présent issues which we are not called upon to détermine, and 
some of them are issues which no court is empowered to hear or 
décide, involving, as they do, questions of public policy which Con- 
gress must détermine. It is our duty to ascertain whether the proof 
discloses a combination in direct restraint of interstate commerce ; 
that is to say, a combination whereby the power has beèn acquired to 
suppress compétition between two or more competing and parallel 
lines of railroad engaged in interstate commerce. If it does disclose 
such a combination — and we hâve little hésitation in answering this 
question in the affirmative — then the anti-trust act, as it has been here- 
tofore interpreted by the court of last resort, has been violated, and the 
govemment is entitled to a decree. 

A decree in favor of the United States will accordingly be entered 
to the following efifect: Adjudging that the stock of the Northern 
Pacific and Great Northern Companies, now held by the Securities 
Company, was acquired in virtue of a combination among the défend- 
ants in restraint of trade and commerce among the several states, 
such as the anti-trust act denounces as illégal ; enjoining the Securi- 
ties Company from acquiring or attempting to acquire further stock 
of either of said companies; also enjoining it from voting such stock 
at any meeting of the stockholders of either of said railroad companies, 
or exercising or attempting to exercise any control, direction, super- 
vision, or influence over the acts of said companies or either of them 
by virtue of its holding such stock; enjoining the Northern Pacific 
and Great Northern Companies, respectively, their officers, directors, 
and agents, from permitting such stock to be voted by the Northern 
Securities Company, or any of its agents or attorneys on its behalf, 
at any corporate élection for directors or ofïicers of either of said 
companies; and likewise enjoining them from paying any dividends 
to the Securities Company on account of said stock, or permitting 
or suflfering the Securities Company to exercise any control whatso- 
ever over the corporate acts of said companies, or to direct the policy 
of either; and, finally, permitting the Securities Company to return 
and transfer to the stockholders of the Northern Pacific and Great 
Northern Companies any and ail shares of stock of those companies 
which it may hâve received from such stockholders in exchange for 
its ûwn stock, or to make such transfer and assignment to such per- 
son or persons as are now the holders and owners of its own stock 
originally issued in exchange for the stock of said companies. 

The Decree. 

It was ordered, adjudged, and decreed as follows, to wit: 
That the défendants above named hâve heretofore entered into a 
combination or conspiracy in restraint of trade and commerce among 
the several states, such as an act of Congress, approved July 2, 1890, 
26 Stat. 209, c. 647 [U. S. Comp. St. 1901, p. 3200], entitled "An act 
to proteèt trade and commerce against unlawfuï restraints and monop- 
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olies." denounces as illégal; that ail of the stock of the Northern 
Pacific Railway Company and ail the stock of the Great Northern 
Railway Company now claimed to be held and owned by the défend- 
ant the Northern Securities Company was acquired and is now held 
by it in virtue of such combination or conspiracy in restraint of trade 
and commerce among the several states ; that the Northern Securi- 
ties Company, its officers, , agents, servants, and employés, be, and 
they are hereby, enjoined from acquiring or attempting to acquire 
further stock of either of the aforesaid railway companies ; that the 
Northern Securities Company be enjoined from voting the aforesaid 
stock which it now holds or may acquire, and from attempting to 
vote it, at any meeting of the stockholders of either of the aforesaid 
railway companies, and from exercising or attempting to exercise 
any control, direction, supervision, or influence whatsoever over the 
acts and doings of said railway companies, or either of them, by virtue 
of its holding such stock therein ; that the Northern Pacific Railway 
Company and the Great Northern Railway Company, their officers, 
directors, servants, and agents, be, and they are hereby, respectively 
and çollectively enjoined from permitting the stock aforesaid to be 
voted by the Northern Securities Company, or in its behalf, by its 
attorneys or agents, at any corporate élection for directors or ofii- 
cers of either of the aforesaid railway companies, and that they, to- 
gether with their officers, directors, servants, and agents, be likewise 
enjoined and respectively restrained from paying any dividends to 
the Northern Securities Company on account of stock in either of 
the aforesaid railway companies which it now daims to own and hold ; 
and that the aforesaid railway companies, their officers, directors, 
servants, and agents, be enjoined from permitting or suflEering the 
Northern Securities Company, or any of its officers or agents, as 
such officers or agents, to exercise any control whatsoever over the • 
corporate acts of either of the aforesaid railway companies. 

But nothing herein contained shall be construed as prohibiting 
the Northern Securities. Company from returning and transferring 
to the stockholders of the Northern Pacific Railway Company and the 
Great Northern Railway Company, respectively, any and ail shares 
of stock in either of said railway companies which said the Northern 
Securities Company may hâve heretofore received from such stock- 
holders in exchange for its own stock; and nothing herein contained 
shall be construed as prohibiting the Northern Securities Company 
from making such transfer and assignments of the stock aforesaid to 
such person or persons as may now be the holders and owners of its 
own stock originally issued in exchange or in payment for the stock 
claimed to hâve been acquired by it in the aforesaid railway com- 
panies. 

It is further ordered and adjudged that the United States recover 
of and from the défendants its costs herein expended, the same to be 
taxed by the derk of this court, and hâve exécution therefor. 

HENRY C. CALDWELL, 

Presiding Judge. 
WALTER H. SANBORN, 
AMOS M. THAYER, 

Circuit Judges. 
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In re IBVIN. 
(Circuit Court of Appeals, Eighth Circuit Febniary 2, 1908.) 

No. 28. 

L BANKEUPTCT — HOMESTBAD — BUSINESS BlOCK— OCCUPATION AS KbSIDBNCK. 

A bankrupt, six days before his fallure, and in contemplation of bank- 
ruptcy, moved his family from a rented liouse formerly occupied by thein 
Into a room In his store building, formerly rented as a billiard hall. The 
building was primarily intended for business purposes, and not for a 
home, and there had been no préviens attempt to make It a homestead. 
Held, that the building was a homestead under Ark, Const. art. 9, §§ 3, 
5, providlng for a homestead owned and occupied as a résidence and se- 
lected by the owner, and for Its exemption from exécution. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Western Division of the Eastern District of 
Arkansas, in Bankruptcy. 

For opinion below, see ii6 Fed. 35. 

T. M. Moore and W. B. Smith, for petitioner. 
J. G. Wallace, for bankrupt. 

Before CALDWELL, SANBORN, and THAYER, Circuit 
Judges. 

CALDWELL, Circuit Judge. This is a pétition to review a decree 
of the District Court adjudging that the property in question was 
the homestead of the bankrupt. On review of the décision of the 
référée, the bankrupt court found the facts to be as follows : 

"The facts necessary for the détermination of the issues involved, as found 
and certlfled by the refeiee, are as follows: 

"The bankrupt claims as exempt as his homestead lots 6, 7, 8, 9, and 10 in 
block 14, In the town of Casa, Ark. The lots are In the business part of the 
town, and there Is on them a wooden building 44 feet wide and 100 feet long, 
and in the southeast corner of the building a room 20 by 50 feet, both build- 
ings under one roof, and divided by a frame partition. Entrance to this room 
was from the store and also from the Street. The entire building was erected 
by the bankrupt In 1901, and the large room was used by him excluslvely as 
a Btorehouse, and the smaller room rented out by hltn, and was used at one 
time as a billiard hall, and, up to the time he moved in, as a restaurant. On 
Deeember 14th, six days before his fallure, and in contemplation of bank- 
ruptcy, he moved his family, which up to that time had resided in a rented 
dwelling house In another part of the town, Into the smaller room, maklng it 
the home of his family, which conslsts of himself, wlfe, and six children. 
tJntll he moved Into this room there was no effort to impress this property 
with the homestead character, though when built the bankrupt stated that 
he Intended the buildings for a store and a home to live In. At the time the 
debts due from the bankrupt were contracted, no part of the premises was 
used as his homestead, and, from the character and arrangements of the 
building untll he moved into it, the référée finds the buildings were primarily 
intended for business purposes, to the exclusion of a home for the family, and 
that the bankrupt had no other homestead." 

The Constitution of the state of Arkansas contains the following 
provisions on the subject of homesteads : 

"The homestead of any résident of this state who is married or the head of 
a family shall not be subject to the lien of any judgment, or decree of any 
court, or to sale under exécution or other process thereon, except such as may 
be rendered for the purchase money or for spécifie liens, laborers' or me- 
cbanics' liens for improving the same, or for taxes, or against executors, ad- 
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ministrators, guardians, receivers, attorneys for moneys coUected by them and 
other trustées of an express trust for moneys due f rom them In thelr fiduclary 
capacity ".: ,,; , , , ^., . , , 

"ïhe homestead in any city, téwn or village, owned and oécupîed as a rési- 
dence, shall consist of not esceeding one acre of land, -witti the improvements 
thereon, to be selected by the owner, provided the same shall not exeeed in 
value the siiin of two thonsand five hundred dollars, and in no event shall 
such homestead be reduced to less than one-quarter of an acre of land wlthout 
regard to-'Value." Article 9, §§ 3, 5. 

Under thèse provisions of the Constitution it is well settled that an 
insolvent debtor may acquire a homestead that will be free from the 
claims ofhis creditOrs, both prier and subséquent. It has been dis- 
tinctly held that the acquisition of a homestead by an insolvent debtor 
is not a fraud upon his creditors. Backer v. Myer (C. C.) 43 Fed. 
702; First National Bank v. Glass, 23 C. C. A. 151, 79 Fed. 706; 
Huenergardt v. Brittain Dry Goods Co. (C. C. A.) 116 Fed. 31. And 
it is not material when the debtop- occupies the premises as a home- 
stead, provided they are so occupied before creditors acquire a lien 
thereon by attachment or other judicial proceedings. This rule is 
applicable to a trustée in bankruptcy, and, as the .bankriipt was occu- 
pying the premises as a homestead some time before he was adjudged 
a bankrupt, they constitute no part of his estate in bankruptcy, and the 
trustée has no right to the same. In a town or village the Constitu- 
tion gives a debtor the right to hâve and hold a homestead "not ex- 
ceeding one acre of land with the improvements thereon." The 
debtor is not required to occupy and use as a dwelling ail "the im- 
provements" on the lot, for that would make it obligatory on him to 
occupy his barn and other outhouses for living purposes; and no 
more is he required to occupy every room in his dwelling for do- 
mestic purposes. He may dévote a part of his dwelling to business 
purposes. Our ancestors very generaîly carried on their business pur- 
suits in their dwelling hoùSes. And the Suprême Court of Arkansas 
holds that à storehouse entirely separate from the résidence on the 
homestead, and not used as an appurtenance and convenience thereto, 
is a part of the homestead so long as the homestead does not exeeed 
the constitutional limit of area and value. Klenk v. Knoble, 37 Ark. 
^98; Gainus v. Cannon, 42 Ark. 503; Berry v. Meir (Ark.) 66 S. 
W. Rep., 439. In Gaines v. Cannon, supra, the court said : "It is a 
strange and irrational idea, sometimes advanced, that a man ought 
to lose his homestead as soon as he attempts to make any part of it 
helpful in family expenses." There are décisions in other states to 
the same efifect, but, as we are only çppçerned in knpwing and apply- 
ing the law of Arkansas to the case, in hand, it is not necessary to 
cite them. The premises in question having been impressed with the 
character of a homestead before the debtor was adjudged a bankrupt, 
his trustée in bankruptcy cannot rightfuUy daim the Same as part 
of the bankrupt's estate. 

The deci-iee df the District Court is approved and conflrmed. 
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HALB V. KANSAS OITY SOUTHERN RY. C». 

(Circuit Court of Appeals, Fifth Circuit February 3, 1908.) 

No. 1,213. 

1, Master and Servant— Injurt op Servant— Fbllow Servants. 

Where, as in Lotiisiana, the liability of a master for an injury of an 
employé by the négligence of a fellow servant Is a matter of gênerai 
law, not afCected by statute, a railroad company is not liable for the 
Injury of one member of a train crew, whlch occurred througb tht nég- 
ligence of another member of the same crew, and without fault or nég- 
ligence on the part of the company. 

In Error to the Circuit Court of the United States for the Western 
District of Louisiana, 

W. P. Hall, for plaintiff in error. 

J. D. Wilkinson, for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. In the Suprême Court of the state of Louisiana 
the liability of an employer to an employé for damages resulting from 
the négligence of a co-employé or fellow servant is considered a ques- 
tion of gênerai law and not controUed by any express statute. See 
Hubgh V. New Orléans & Carrollton R. R. Co., 6 La. Ann. 495, 
54 Am. Dec. 565; Satterly v. Morgan, 35 La. Ann. 1166; Towns v. 
Railroad Co., 37 La. Ann. 630, 55 Am. Rep. 508; Wallis v. Railroad 
& Steamship Co., 38 La. Ann. 160; Dandie v. Railroad Co., 42 La. 
Ann. 689, 7 South. 792; Bell v. Lumber Co., 107 La. 725, 31 South. 
994. In Mexican Central R. R. Co. v. Sprague, 52 C. C. A. 318, 
114 Fed. 544, this court found from the record and évidence that 
under the spécifie laws of Mexico, as construed by the Mexican 
courts, the common-law doctrine as to the nonliability of an em- 
ployer for the négligence of a fellow servant did not exist in Mexico. 
In Railroad Co. v. McDuffey, 25 C. C. A. 247, 79 Fed. 934, the Cir- 
cuit Court of Appeals for the Second Circuit held upon proof that 
under articles 1053 and 1054 of the Civil Code of Canada, as con- 
strued by the Canadian courts, "where an accident causing injury 
to a servant was the resuit of the négligence of a fellow servant, 
the employer would nevertheless be liable in damages to the injured 
person," etc. Thèse last two mentioned cases, and others to the 
same purport, cited by counsel for plaintifï in error, turned upon local 
laws and their proper construction, and are not applicable in the 
instant case. Under the late décisions of the Suprême Court of the 
United States the employés of a railroad company specifically engaged 
in operating a train of the company are fellow servants, and, under 
the gênerai law, for the damages to one through the negHgence of 
the other the employer, without fault himself, is not liable. See Rail- 
road Company v. Baugh, 149 U. S. 368, 13 Sup. Ct. 914, 37 L. Ed. 
772; New England Railroad Co. v. Conroy, 175 U. S. 323, 20 Sup. 
Ct. 85, 44 L. Ed. 181. As the pétition and amended pétition in this 
case show that the damages sued for were caused through the nég- 
ligence of fellow servants of the deceased, and in no wise show any 
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négligence attributable to the railway company, the Qrcuît Court 
properly sustaîned the demurrer to the said pétitions, and dismissed 
the suit. 
The décision of the Circuit Court is affirmed. 



BEACH T. MAÇON GROCBRÏ CO. et aL 
(Circuit Court of Appeals, PIfth Circuit. February 24, 1903.) 
No. 1,206. 

1. Bankkuptct— Pétition to Adjcdge a Person a Bankrupt— Sufficibnct— 

Amekdmbnt. 

The pétition to adjudge an Involuntary bankrupt, if not snflaclent be- 
cause not alleging that he Is not a wagé earner or a person engaged 
chlefly in farming or the tillage o( the soll, though contalning averments 
consistent wlth hls being a merchant and not chiefly engagea in tilling 
the soil, may be cured by amendmenL 

2. Bamb — Second Pétition to Rbview. 

A pétition to revise proceedings in bankruptcy on the ground of the 
insufficiency of the pétition of creditors •will be denied, the same matter 
having been Involved in former proceedings by the same petltioner, and 
thereln fully disposed of. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of Georgia, in Bankruptcy. 

John P. Ross, for petitioner. 

John I. Hall and Olin J. Wimberly, for respondents. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. In this case the petitioner asks a review of the 
proceedings in the District Court overruling a demurrer which raised 
the question whether in the pétition of creditors to adjudicate a natural 
person an involuntary bankrupt it is necessary to specifically allège 
that the alleged bankrupt is not a wage earner nor a person engaged 
chiefly in farming or the tillage of the soil. The pétition in the case 
is in the form prescribed in gênerai orders of the Suprême Court, 
and besides cOntains averments consistent with the alleged bankrupt 
being a merchant, and not chiefly engaged in tilling the soil, and for 
that reason it is probably sufficient, or, if not sufficient because of the 
omission to specifically charge that the alleged bankrupt is not within 
the excepted class, the defect is one that may be cured by amendment. 

However this may be, we deny the pétition in this case, because this 
same matter as to the sufïiciency of the pétition of creditors, asking 
that petitioner herein may be adjudged an involuntary bankrupt, was 
involved in proceedings heretofore brought in this court by this same 
petitioner, which were disposed of at the last term of this court (see 
Beach v. Maçon Grocery Co. [C. C. A.] ii6 Fed. 143), wherein, if 
there were any errors or defècts in the said pétition the same were 
fully concluded and disposed of, and the petitioner herein is not en- 
titled to any second pétition for review of the same proceedings. 

Pétition denied, with costs. 



PALMER V. MAHIN. 737 

PÂLMER T. MAHIN et aL 

(Circuit Court of Appeals, Eighth Circuit. February 17, 1903.) 

No. 1,744. 

1. LiBEL— What Charges arb Libblous Per Se— Compbnsatort Damages. 

An unprivileged publication, In wrltlng or print, of a false charge tbat 
another Is guUty of a crime, or of a false charge that tends to expose 
another to public hatred or contempt, is libelous per se; and such a 
publication entitles the victim of the libel to fuU compensation for the 
damages to bis réputation, business, and feelings which it bas caused, 
regardless of the Intent or motive wlth whleh the publication was 
made. 

2. Samb— Sdch a Publication Raises CoNci<usivœ Présomption oî" Dahaobs, 

AKD THE OnLY QUESTION POB THB JUBY IS THE AMOUNT. 

The unprlTlleged publication of such charges ralses a conclusive légal 
presumption that the victim bas sustained some damages, and the only 
question for the jury is their amount. 
8. Samb— Charge dp Blackmailing and Extobtion. 

The charge that one is a blackmailer, and bas brought 'Dlackmaillng 
suits to extort money wrongfuUy, is libelous on its face. So is the 
charge of inducing the publication of a libel in order to found suits upon 
it to extort money wrongfuUy. 
4. Samb — Exemplabt Damages— When Allowable. 

In addition to compensation for his actual loss, the jury may allow 
to the victim of a libel exemplary damages when the publiciitiou was 
inspired by 111 wlU or by a wiliful Intent to injure, or was made in vio- 
lation and In reckless disregard of the rights of the person defamed. 
6. Same— Matteb in Mitigation — When Admissible. 

The publisher of such a libel may plead and prove that when he sent 
It forth he believed the statements it contained to be true, that he was 
then Innocent of any intent to injure, or of any 111 will towards his 
victim, or that he made the publication by mistake or inadvertently, 
for the purpose of mitigating the exemplary damages. But matter in 
mitigation of damages for the unprivileged publication of a libel is 
inadmissible to reduce or afCect the compensatory damages to which the 
person defamed is entitled, because thèse damages are the same, what- 
ever the motive, intent, or care with which the publication was made. 

6. Same— Mitigation of Damages — Tbstimont. 

It is incompétent for the publisher of a libel to testify, in mitigation 
of damages, that he believed he was justifled in making the publication, 
and that he made it for the public good. 

7. Same— Compensatory Damages- Information Rbceived prom Another. 

The fact that the information from which an unprivileged publication 
was made was derived from another, and that the name of the inform- 
ant was stated in the libel, is no justification for its publication, and no 
défense to a clalm for compensatory damages therefor. 

8. Samb— Rétraction— Publication op Denial op Victim is not. 

A retraction of a charge is a withdrawal of it by the party who made 
it. The publication of a statement that the victim of a libelous charge 
dénies it is not a retraction of it. 
8. Samb— Evidence— SuBPOŒNA pob Subsceiption Lists to Prove Dahaoes. 

It is always compétent for the plaintifC in a libel suit to prove the 
extent anc! locallty of the circulation of the newspaper which published 
it. The shipping, mailing, and subscription lists, and the proper ac- 
count books, of the proprietor of such a newspaper, constitute the best 

f 3. See Libel and Slander, vol. 32, Cent. Dig. § 34. 

f 5. Mitigation of damages in libel and slander cases, see note to Sun Prlnt- 
Ing & Publishing Ass'n v. Schenck, 40 C. C. A. 168. 

120 F.— 47 
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évidence of thèse facts; and, upon proper affldavlt of the naiateriallty 
and necessity thereof,; the plalntifl Is entltled to a subpœna duces tecum, 
directed to the person in control of tiiis évidence, commanding hîm to 
prodllce It at the trial. 

10. Same — EvinENCB of Falsitt of Charges. 

Whlle, in the absence of a plea of Justification, the plaintiff Is enti- 
4led to recover wlthout proof of the falsity of the charges, he bas the 
right to make that proof, because only in thls way can the différence 
between a teehnlcal mlsstatement and a cruel and irrémédiable false- 
hood be shown, and the proper measure of damages applied. 

11. Same— Chakgb oï Blackmaiij— Bdsiness aîid Intent of Plaintiff Admis- 

sible TO Rebut, 

Where the plaintiff Is charged with brlnging blackmalUng libel sults, 
It is compétent for hlm to prove his business, réputation, and standing 
, when the llbel which was the foundation of those suits was published. 
the effect of its publication upon his réputation, business, and feelings, 
and, his acts when he learned of the publication, because this évidence 
tends to show the basis of the sults, and the intent of the plaintiff in 
bringing them. 

18. Samb— Matter m Mitioation— Istent. 

■ ' Nôthing ié compétent to show the intent of the défendant in publish- 
ing a llbel for the purpose of mitigatlng the damages which was not 
knoWn to the libeler when he made the publication. 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the South- 
ern District of lowa. ^ 

On Oetober 3, 1892, John Mahin published in the Evening Journal, a news- 
paper of which he was the editor and publlsher, at îluscatine, In the state 
of lowa, an article which chargea that Tyndale Palmer had robbed his 
employers; that he was an embezzler to the tune of $440,000; that he, in 
Company with one Freitas, had sold patents of his employer for $510,000, 
had reported the sale of them for $80,000, and had retained $10,000 of this 
amount as his salary, and ail the différence between $80,000 and $510,000. 
Thèse charges were false. On November 27, 1893, Palmer wrote to Mahln 
that the charges in the article he had published were absolutely false, asked 
of hlm a retraction and réparation, and informed him that he would submit 
the proofs of the falsity of the charges to his inspection upon his agreeing 
to make satisfactory retraction and settlement if the évidence proved un- 
equivocally that the charges were not true. 

Mahin did not answer this letter, but on January 27, 1894, he copied into 
his newspaper an article from the Ottumwa Courier, which had published 
the llbelous article of Oetober 3, 1892, in which the statement was made 
that Mr. Palmer had written to that paper that the charges in the article 
of Oetober 3, 1892, were absolutely false, and that he was prepared to ott'er 
concluslve proof that they were not true; that this matter came to the 
Courier as an Item of télégraphie news, and it, knew nothing about it, beyond 
the facts It had stated; and that. If an injustice had been donc, it regretted 
the same, and suggested that Mr. Palmer turn his attention to the news 
agency that sent the matter to the newspapers. At the foot of this copied 
article Mr. Mahin added in his Journal that that paper was substantially 
in the same boa,t as the Courier; that it did not, however, like the black- 
mailing tone of' Palmer's letter; that he wanted the Journal to give him a 
flnancial salve for his hurt; that it was not in that kind of business; that 
it never intended to do injustice to any one; and that, when it was shown 
that Injustice had been done, It would bè found prorùpt to make amends, 
but not qulte so prompt when threatened with a suit as when wlthout it. 

On July 10, 1894, Palmer wrote to Mahin that he was prepared to dem- 
onstrate to him that the charges of Oetober 3, 1892, were unfounded; that 
the time had come when he must complète arrangements to commence at; 
action in order to avoid the statute of limitations; that the finaocial loss 
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caused him by the publication was serlous, but that he dld not expect any 
one newspaper to pay more than Its due proportion; that he was ready 
to adjust the case outside the courts; that the only basls of settlement on 
whieh he could meet any paper was just réparation and unequivocal retrac- 
tion; that, If Mahin would recognlze that basis, he would meet him In a 
most reasouable and libéral spirit; and that, if they were unable to agrée, 
he suggested a référence of the entire matter to arbitration. On July 17, 
1894, Mahin answered that the matter complained of came to him in plates 
from Kellogg, of Chicago; that the plates were inserted in his paper, with- 
out inspection, as scon as received; that he knew nothing about it, and had 
no intent to do any injustice to any one, and that as soon as he heard from 
Palmer he gave his déniai to hls readers; and that Palmer would never get 
a cent of money out of hls paper unless he got it at the end of a lawsuit. 
Thereupon. on October 1, 1894, Palmer commenced an action against the 
Journal Printing Company, the alleged proprietor of the Evenlng Journal, for 
,$50,000 damages for its publication of the article of October 3, 1892. On 
Aprll 25, 189Ô, that action was dismlssed, without préjudice, for want of 
prosecution. 

On October 1, 1894, Mahin published in his Evenlng Journal a long article, 
now in suit, which stated the fact that the Journal Printing Company had 
been sued for $50,000 by Palmer and Freitas on account of the publication 
of the article of October 3, 1892; that the Journal Company was innocent 
of intentional slander of the plaintiffs in those actions; that the matter was 
supplied by the Kellogg Company, and was published without scrutiny; that, 
as soon as Palmer informed it that the charges were false, it gave him the 
bencflt of his déniai in its paper, and It dlsavowed any intention to do him 
an injury. That article also contained thèse statements; "We knew nothing 
about him then, and were wllling to accept his statement that he was an 
honest but injured man. We know more of him now. His subséquent con- 
duct, and especially the bringing of suit, satisfles us that he is a blackmailer; 
and we would not be surprised if it should transpire that he was the means 
of having the report concernlng himself put Into the press dispatches for the 
express purpose of going around as he is now doing, extorting money by 
threats of suing the papers whlch published the report. • • • we are 
glad to know that no respectable attorney in Muscatine would hâve anything 
to do with thèse blackmailing cases, though some were soliclted. The at- 
torney who has them In charge should be disbarred for unpiftfessional con- 
duct. He must know that the suits are intended only to force money from 
the respondent on the theory of a compromise before they corne to issue. 
• • * We understand that several other papers in lowa iiave been served 
wlth notices of suits by this precious pair. The Keokuk Constitution is one, 
and, if we mistake not, the Waterloo Courier and Ottumwa Courier are also 
In the list. In ail thèse papers a Philadelphia dispatch appeared, stating, in 
effect, that Palmer and FVeitas, whlle acting as agents of the Auer Incao- 
descent Light Company in South America, had embezzled $440,000 of its 
funds; this being, as alleged, the différence in the amount of sale of the 
company's franchise and the amount whieh they reported to their employers." 

On Aprll 25, 1895, Mahin published an article in his Evenlng Journal which 
stated that the suits of Palmer and Freitas against the Journal Printing Com- 
pany had been dismissed, rehearsed some of the statements of the article 
of October 1, 1894, relative to the clrcumstances of the publication of the 
article of October 3, 1892, and contained this statement: "As will be re- 
membered, the Journal, on being served with notice of the suit, published an 
article referring to the case, expressing surprise that an attorney could be 
found in Muscatine who would take the case, denounclng it as a black- 
mailing scheme, whereupon Warner amended, and added $10,000 more in 
each case." 

On Aprll 26, 1895, Mahin published another article, devoted largely to the 
discussion of a publication in the News Tribune relating to the dismlssal of 
Palmer's action against the Journal Printing Company on the day before. 
This article contained thèse statements: "The News Tribune seems to be 
unhappy over the fact that the Journal Printing Company was not made the 
vlctim of the Tyndale Palmer blackmailing scheme." The article then pro- 
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ceeded to state that the News Tribune had taken the vlew tbat tbe action 
agaînst the Journal Prlntlng Company had been dlsmlssed too qulckly, and 
before the plalntlff had recelved a proper opportunlty to oppose Its dismissal. 
The article then contlnued: "Thls la the News Tribune's version of the affiah:, 
evidently furnished by one of the attorneys in thls blackmalllng case. As a 
matter of fact, however, the case was never Intended to corne to trial. There 
was nothlng in It to maintaln an honest action. AU that was intended was 
harassment, wlth the hope of eztortlng money from the défendant in the way 
of a compromise. This is the vlew the Journal took of it from the beginnlng. 
* • • Meanwhlle we must express our surprise that the News Tribune, 
or any other newspaper, for that matter, would show any sort of sympathy 
for one who would undertake, as Palmer has done, to levy blackmail on the 
press of the country. His methods are such that, if they should be success- 
ful, they would vlrtually put the newspapers of the country at the mercy of 
the most unscrupulous adventurers." 

On March 8, 1897, Mahin publlshed an article in his Bvenlng Journal which 
contained a télégraphie dispatch to the efCect that an action for llbel brought 
by Palmer against the Youngstown Vindlcator had been dlsmlssed, and that 
the costs therein liad been assessed against the plainUff. The article con- 
tained thèse comments upon this dispatch: "The above is the right way to 
dispose of such cases. There ought, however, to be a way to prevent suits 
being instltuted when it is plain, as has been in the Tyndale Palmer case, 
that the sole purpose is to wrongfuUy extort money, not to secure Justice or 
vindication, because in thèse cases it was expressly stated that retraction 
would not be accepted as satisfaction, but a money salve must be applied. 
Cierks of courts or judges should hâve the right to rejeet feigned cases or 
blackmaillng suits, and thus save Innocent défendants from costs incident 
to employing attorneys, besides other expenses and a great deal of unneces- 
sary harassment." 

On September 26, 1896, Palmer brought an action in the court below against 
John Mahin, the éditer and publisher of the Evening Journal, for the compo- 
sition and publication therein of the articles of October 1, 1894, April 25, 18»5, 
and April 26, 1895. On March 2, 1899, he commenced an action against John 
Mahin, the editor and publisher, and the Journal Prlntlng Company, a cor- 
poration, the proprietor of the Evening Journal, for |20,000 damages for the 
publication of the article of March 9, 1897. Mahin answered the pétition 
against him 9a September 27, 1898, with a gênerai déniai, a déniai of dam- 
ages, and an averment that he made ail the publications in his paper in good 
falth, upon Information recelved from what he belleved to be a reputable and 
responsible source, and without any Intention to injure anybody. On April 
22, 1899, the défendants in the second action entered a gênerai dental, and the 
cases stood upon thèse Issues untll the day before they were set for trial, 
when, on motion of the défendants, they were permitted to file amended an- 
swers. Thèse amended answers contained no plea of Justification — no déniais 
of anything except a questionable déniai of publication and 111 will. They 
consisted, substantially, of allégations in mitigation of damages, to the efCect 
that the original article of October 3, 1892, was publlshed innocently, upon 
information recelved from sources upon which the défendants belleved they 
had a right to rely; that they had made a retraction; that they subsequently 
learned tliat the plaintUf, together with one Dove. an attorney, and onè 
Preitas, had organized a scheme to hâve more than 300 suits brought against 
the newspapers which had publlshed the article of October 3, 1892, for the 
purpose of recoverlng damages aggregating several millions of dollars; that 
spécial effort was to be made against the newspapers publlshed in small 
towns, such as Muscatine, to compel thelr publishers to pay money for the 
alleged injury to the plalntlff; that Palmer, through his attorney, wrote clr- 
eular letters to attorneys throughout the state of lowa, in which he sought 
to employ them on a contingent fee, and to induce them to procure a republl- 
cation of the original llbel; and that, from the information which they re- 
celved, they belleved they were justified in writing the articles upon which 
the actions are founded, and In that belief they had written them. The two 
cases were consolidated, were trled together upon the issues which thèse 
pleadings presented, and there were verdicts and judgments for the défend- 
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ants. The wrlt of error whlch présents them to thls court questions the 
rulings of the Circuit Cîourt In the course of the proceedings whlch led to this 
resuit 

John E. Craig (Tyndale Palmer, on the brief), for plaintiff in er- 
ror. 

William McNett (James C. Davis, on the brief), for défendants in 
error. 

Before CALDWELL, SANBORN, and THAYER, Circuit 
Judges. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The unprivileged publication, in writing or print, of a false charge 
that another is guilty of a crime, or of a false charge which tends to 
expose another to public hatred or contempt, entitles the person thus 
defamed to recover of the publisher full compensation in damages 
for ail the injury to his réputation, business, and feelings which the 
defamatory publication caused. A written or printed article of this 
character is libelous in itself. From its publication the conclusive 
presumption of actual damages to its victim, and of légal malice, that 
is to say, of "an act done wrongfuUy, without légal justification or 
excuse," at once arises. The fact that the publisher was without mal- 
ice in the popular acceptation of that term, that is to say, without ill 
will, bad motive, hatred, or intent to injure his victim, constitutes no 
défense to the latter's claim for compensatory damages, and no évi- 
dence to mitigate or reduce their amount, because the actual damages 
to the party libeled are the same whether they are inflicted by the 
publisher with a good or an evil intent, and the victim is'as clearly 
entitled to full compensation for a wrong inflicted with a laudable 
motive, or through mistake or inadvertence, as from one perpetrated 
with a diabolical purpose or intent. The intent or purpose with which 
such a pubHcation is made is immaterial in the trial of the claim for 
the actual or compensatory damages which the party injured may seek. 
It is important only when a claim for exeraplary damages is to be 
considered. 

In addition to fair compensation for the injury caused to his busi- 
ness, réputation, and feelings which one thus libeled is entitled to 
recover, regardless of the motive, purpose, or intent of the publisher, 
a jury is empowered to allow exemplary or punitive damages to the 
person defamed when the publication was made with ill will, or with 
a willful intent to injure the victim, or in violation and in reckless dis- 
regard of his rights and feelings. In mitigaton of thèse exemplary 
damages, the pubHsher may plead and prove that he was actuated by 
no evil intent, no ill will, no purpose to injure the victim of his pub- 
lication, when he sent it forth ; that when he made the publication he 
knew certain facts which reasonably tended to show that the charges 
he made were true ; and that, in reliance upon thèse facts, he published 
the charges in that belief, or that they were published by mistake or 
through excusable inadvertence. But this matter in mitigation aflfects 
the exemplary damages only. 
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A statement of thèse and many other rules and principles of the 
law applicable to the case in hand, together with the reasons and au- 
thorities sustaining them, may be found in the cases of the Times 
Publishing Co. v. Carhsle, and the Journal Co. v. Carlisle, 94 Ked. 
762, 36 C. C. A. 475. The sharpness and persistence of the con- 
tests in those cases, the importance of that litigation and of the 
questions it involved, and the careful and exhaustive arguments of the 
learned and eminent counsel who represented the respective parties 
to it, led to a deliberate and thoughtful considération by this court of 
the crucial questions which conditioned the décision of those cases, 
and of many of the gênerai rules and principles that govern the admin- 
istration of the law of libel. It is suffîcient now to refer to the opin- 
ion in those cases for a discussion of thèse rules, and of the reasons 
and avithorities which sustain them, without repeating it hère, and we 
turn to the. application of the principles there announced to the facts 
of the case in hand. 

On October 3, 1892, the défendant Mahin published in his news- 
paper the false charge that the plaintifï, Palmer, and his associate, 
Freitas, had robbed Palmer's employer, and had embezzled $440,000 
of the latter's money. The moment that charge was published, a per- 
fect and indefensible cause of action: to recover of the publisher fair 
compensation for ail the injury which that publication caused to the 
réputation, business, and feelings of its victim accrued to Palmer, and 
a conclusive presumption of law arose that he had sustained damages 
in some amount. Whether there also arose a cause of action for 
exemplary damages, or the fact that the charges made in that article 
were received in plates from Kellogg & Co., and were inserted by the 
défendant Mahin without scrutiny, would hâve defeated a recovery 
of damages of this character, is not material to the questions in issue 
in the case that is now before us. The fact that they were pubHshed 
by mistake and without examination constituted no défense to Pal- 
mer's cause of action for his actual damages in that case, and no évi- 
dence in mitigation of those damages in any event. It is no justifi- 
cation for the publication of a libel, and no défense, in whole or in 
part, to a claim for compensatory damages for the injury caused there- 
by, that another had previously written or published the charge, and 
that the libeler merely repeated it. Times Pub. Co. v. Carhsle, 94 
Fed. 762, 767, 36 C. C. A. 475, 480; Sans v. Joerris, 14 Wis. (^-y 
Inman v. Poster, 8 Wend. 602; Odgers, Libel & Slander, p. 124. 
Palmer wrote to the défendant Mahin that the charges contained in 
the article of October 3, 1892, were false, and that his publication of 
them had inflicted injury upon him, and demanded réparation and re- 
traction. He had a légal right to réparation — to compensation for 
the injury which the publication had inflicted upon him — and the légal 
duty was imposed upon the défendant Mahin to make this réparation. 
He refused to do so, and published in his newspaper a statement that 
Palmer had denied the charges, and had ofïered to submit to him con- 
clusive documentary proof of their falsity. Palmer subsequently com- 
menced an action against the Journal Printing Company for $50,000 
damages for the publication of this libel. This action was subse- 
quently dismissed without préjudice, and is not hère for our considéra- 



PALMEE V. MAHIN. 743 

tion. The first of the articles which are the subject of this litigation 
was published on October i, 1894, and this was the situation of the 
parties when that publication was made: Mahin had published 
charges against the plaintiff that were libelous per se. Palmer had 
brought an action against the printing company for the damages he 
had sustained thereby. The publisher of the libel was without défense 
to Palmer's claim for compensatory damages, at least. 

Let us turn now to the trial of the actions that are before us for 
considération. As thèse actions were tried together by consent of 
the parties to them, and as the différence in the liability of the two 
défendants, if any, is immaterial to the considération and décision 
of the crucial questions which must détermine the issue before us, 
no attempt will be made in this opinion to distinguish between them, 
but this case will be discussed as though each of the defetidants was 
liable for the publication of ail the articles. When thèse actions 
came on for trial, the complainants alleged and the answers admitted 
that the défendants had written, and the proof was plenary that they 
had published, without any justification for so doing, the false charges 
which are found in the articles of October i, 1894, April 25, 189s, 
April 26, 1895, and March 9, 1897, and which are set forth at lengtii 
in the statement which précèdes this opinion. Thèse charges were, 
in efïect, (i) that Palmer's conduct satisfied the défendants that 
he was a blackmailer ; that the actions which he had brought against 
the Journal Printing Company and the proprietors of other newspapers 
which had published the original libel of October 3, 1892, were black- 
mailing cases ; that there was nothing in the case against the Journal 
Printing Company to maintain an honest action; that Palmer had 
undertaken to levy blackmail on the press of the country ; and that the 
sole purpose of his suits to recover damages for the publication of 
the original libel was "to wrongfully extort money, not to secure 
justice or vindication" ; (2) that they would not be surprised if it 
should transpire that he was the means of having the reports concern- 
ing himself, upon which this libel was based, put into the press dis- 
patches for the express purpose of going around extorting money, 
as he was then doing, by threats of suing the papers which published 
the report ; and (3) that in the Keokuk Constitution, the Waterloo 
Courier, and the Ottumwa Courier a Philadelphia dispatch appeared, 
stating, in efïect, that "Palmer and Freitas, while acting as agents of 
the Auer Incandescent Light Company in South America, had em- 
bezzled $440,000 of its funds ; this being, as alleged, the différence in 
the amount of sale of the company's franchise and the amount which 
they reported to their employers." The légal effect of the allégations 
of thèse complaints was that the défendants had republished the origi- 
nal libel, and that they had published charges that Palmer was a 
blackmailer; that he was guilty of wrongfully extorting money by 
threats of baseless suits ; and that he might hâve caused the télégraphie 
dispatch which was the foundation of the original libel to be inserted 
in the press dispatches for the purpose of laying the foundation for the 
practicé of this extortion. 

The articles in which thèse charges are contained are voluminous. 
Ail their parts hâve been thoughtfully considered together, and each 
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one of the articles has been studied separately, for the purpose of 
determining what those who read them tnust hâve understood from 
ail the statements they contained. Thèse articles hâve been carefully 
read and searched throughout, again and again, in vain, to find any- 
thing in any of them to indicate that the terms in which thèse charges 
were made were used in a Pickwickian sensé, that they were not in- 
tended to convey their ordinary meaning, and that they might hâve 
been understood by those who read them in some other way than 
as accusing the plaintiff of embezzlement, extortion, and procuring the 
publication of the original libel in order to furnish the opportunity 
for the extortion; and this court is unanimously of the opinion that 
neither the articles themselves, nor the facts and circumstances sur- 
rounding their publication, contain any évidence whatever from which 
the déduction can be lawfully drawn that thèse publications were in- 
tended to convey any other meaning, or that they could hâve been 
understood by those who perused them in any other sensé. They 
were therefore libelous in themselves. They charged the plaintiff 
with the crime of extortion and embezzlement, and tended to expose 
him to public hatred and contempt. 

The answers of the défendants contain no déniai of the writing of 
thèse accusations; no déniai that they were false; no plea of justifi- 
cation ; no allégation, even, that the défendants believed the charges to 
be true when they published them ; nothing but matter in mitigation 
of damages, which was material only in measuring the amount of 
exemplary damages to which the plaintifï might be entitled, and a 
technical déniai of ill will and of the publication. 

It inevitably follows that at the trial the plaintifï was entitled, upon 
the face of the pleadings and proof, to a judgment against the de- 
fendants for such an amount as would compensate him for the injury 
he had actually sustained by reason of the defamatory publications. 
The libelous character of thèse articles raised the conclusive presump- 
tion that he had sustained some damages, but left their amount for 
the considération of the jury. 

In addition to thèse compensatory damages, the plaintifï was en- 
titled to recover such an amount of exemplary damages as the jury, 
in their discrétion, might allow, after they had considered the compé- 
tent évidence of the intent and purpose of the défendants in pub- 
lishing the articles, and the matter in mitigation of the punitive dam- 
ages which the défendants might lawfully introduce. The republi- 
cation of the false charges in the original libel, and the publication 
of the false statements that Palmer's well-founded actions for dam- 
ages for the original publication were baseless and blackmailing cases, 
after he had notified the défendants by letter and by an action against 
the Journal Printing Company that the original accusations were not 
true, furnished ample évidence to compel the trial court to submit 
to the jury the question of punitive damages. When the trial came 
on, and the publication was proved, there was no défense to a recovery 
by the plaintifï of ail the actual damages he had sustained, and the only 
issues for the jury to détermine were (i) the amount of damages which 
would compensate the plaintiff for the injury to his réputation, busi- 
ness, and feelings which the publication of the articles described in the 
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complaints had caused ; and (2) whether or not they should allow ex- 
emplary damages, and, if so, in what amount. A careful review of the 
proceedings in thèse cases, as they are portrayed in the record before 
us, in view of the issues open to the considération of the jury, and in 
the light of the légal principles adverted to in the earlier part of this 
opinion, has forced us to the conclusion that the learned court below 
fell into error in some of its rulings, to which brief référence will now 
be made. 

It submitted to the jury the question whether or not the publica- 
tions were libelous, and allowed them to détermine that they were 
not 80, and to return verdicts for the défendants on that ground, 
when the articles were clearly libelous upon their faces, and the 
court should hâve so instructed the jury, and should hâve farther 
charged them that the plaintiff was entitled to their verdict for com- 
pensatory damages, and that the only question for their considéra- 
tion was the amount of the damages to be allowed. 

It refused to instruct the jury, as requested by the plaintiff, that 
the publication contained in the article of October i, 1894, of the 
statement that "we should not be surprised if it should transpire that 
he was the means of having the report concerning himself put into 
the press dispatches for the express purpose of going around, as he 
is now doing, extorting money by threats of suing papers which pub- 
lished the reports," was libelous per se, when it should hâve so char- 
ged, because that statement contains matter tending to expose the 
plaintiff to public hatred and contempt, and accuses him of the crime 
of extortion. 

It refused to charge the jury, as requested by the plaintiff, that 
the défendant Mahin was liable for compensatory damages, and might 
be liable for punitive damages, for publishing in the article of Oc- 
tober I, 1894, the original charge, in thèse words : "In ail thèse 
papers [certain papers, mentioned in the article, which Palmer had 
sued] a Philadelphia dispatch had appeared, stating, in effect, that 
Palmer and Freitas, while acting as agents of the Auer Incandescent 
Light Company in South America, had embezzled $440,000 of its 
funds; this being, as alleged, the différence in the amount of sale 
of the company's franchise and the amount which they reported 
to their employers" — when it should hâve given the instruction re- 
quested. The statement which has been quoted neither was, nor 
did it purport to be, a narration of any judicial proceeding, so that 
it was not a privileged communication upon that ground, as claimed 
by counsel for the défendants. It appeared to be, and in fact was, 
a statement of an alleged occurrence, not in any court, but in the 
places of publication of certain newspapers before any judicial pro- 
ceedings were instituted. The fact that the republication of the old 
libel was preceded by a statement of its alleged source was no jus- 
tification for its publication. Injury to a fair réputation by the ré- 
pétition of a libel and the mention of the name of an earlier libeler 
is indefensible. Times Pub Co. v. Carlisle, 94 Fed. 762, 767, 36 C. 
C. A. 475, 480. 

Moreover, the fact that the défendant Mahin published this charge 
of embezzlement after he had been notified by a letter and by a suit 
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that it was' not true is such persuasive évidence of ill will toward and 
of an intènt'to injure the plaintifï as to warrant the submission to the 
jury, under proper instructions, of the question of the allowance of 
exemplary damages. 

The court refused to instruct the jury, as requested by the plaintifï. 
to the efifect that a retraction is the withdrawal of a charge; tliat a 
statement by the hbeler that the victim dénies the charge is not a 
retraction; that the article of January 27, 1894, did not constitute a 
rétraction of the original charge; and that this article niight be con- 
sidered on the question bf malice — when such an instruction was 
fully warranted by the facts of the case. 

The court denied the application of the plaintifï for a subpœna 
duces tecum to Harold Mahin, commanding him to produce in évi- 
dence at the trial the mailing lists, subscription lists, shipping lists, 
books, records, and accounts of the défendants which showed the 
extent and the places of the circulation of the Muscatine Evening 
Journal during the years 1892, 1894, 1895, and 1897, when thèse ar- 
ticles were published, when it should hâve granted that appHcation. 
The motion was founded on an affidavit of courisel for the plaintifï 
that Harold Mahin was in possession and control of thèse papers 
and books, and that they were material and necessary for the trial 
of the case. Their materiality and necessity in order to prove the 
plaintiff's damages are évident from the pleadings themselves. He 
was entitled, in any event, to such damages as would fairly compen- 
sate him for the injury he had sufïered from the publication of the 
articles in the Evening Journal. The extent of that injury was con- 
ditioned by the extent and by the locality of the circulation of the 
newspaper which published them. The shipping, maihng, and sub- 
scription lists of that paper, and its books of account with its sub- 
scribers, constituted the best, and probably the only defînite, évidence 
of thèse facts. In actions for libel by publications in a newspaper, 
it is always compétent for the plaintifï to prove the extent to which, 
and the Idcality in which, the paper containing the publications cir- 
culated. Locke v. Chicago Chronicle Co., 107 lowa, 390, 78 N. W. 
49 ; Bigelow v. Sprague, 140 Mass. 425, 5 N. E. 144. And the cir- 
cuit court had ample powér to issue the subpœna sought, under the 
act of conformity (Rev. St. § 914 [U. S. Comp. St. 1901, p. 684]) 
and sections 4658 and 4659 of the Code of lowa of 1897. 

The court ruled out compétent évidence ofïered by the plaintifï, 
tending to show the extent and character of his business shortly be- 
fore and at the time of the publication of the libel of 1892, and the 
effect of thE^t pubHcation upon his réputation and his business, when 
this évidence was material and admissible. The défendants had 
charged in their newspaper that the actions which the plaintifï had 
brought on account of the publication of October 3, 1892, were black- 
mailing suits, instituted to extort money wrongfully. It is true that 
the answers in thèse cases admitted the falsity of those charges, and 
that it was not necessary to the maintenance of his actions that the 
plaintifï should prove this fact. But he had the right to do so, and 
the évidence which he ofïered had a direct tendency to show that the 
actions be brought for the earlier pubHcation were not blackmailing 
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suits, but were founded upon causes of action well grounded in 
law and in fact. While it is not necessary for a plaintif! to prove 
the falsity of libelous charges when there is no plea of justification, 
it is always compétent for him to do so, to enhance the damages, 
for it is only thus that the essential character of the pubhcation may 
be seen, and the difïerence between a technical and ail but harm- 
Icss misstatement and a cruel and irrémédiable falsehood may be 
distinguished, and the proper measure of damages applied. Mal- 
loy V. Bennett (C. C.) 15 Fed. 371; Press Pub. Co. v. McDonald, 
7Z Fed. 440, 443, 19 C. C. A. 516, 519. 

For the same reason the court erred in exduding the testimony 
of the plaintiflE describing the course he pursued and the acts he 
did in seeking to ferret out the source of this original libel, and to 
save his business and vindicate his character, when he learned of 
its publication. When the défendants charged that the plaintifï was 
a blackmailer, and that he was guilty of extortion in commencing 
his earlier actions for the original libel, and intimated that he might 
hâve provided the opportunity to practice this extortion, they as- 
sailed his intent — his good faith — and he had the right to produce 
and to submit to the jury any évidence which reasonably tended to 
show that he acted in good faith, with the intention to do no more 
than to vindicate his character and recover the damages to which 
he was lawfuUy entitled. His direct testimony to his purpose and 
his motives was, indeed, admissible. But his testimony relating to the 
course he pursued and detailing the acts he did when he learned of the 
publication was not less so, because men judge the purpose and the in- 
tentions of their fellows oftener and more wisely by their deeds than by 
their words. 

The court erred in permitting the witness Mahin to testify to the 
effect that, before publishing the articles complained of, he received 
information in writing and print that over 1,000 papers had published 
the original libel, and would be called upon, by suits or otherwise, 
to respond therefor, in the face of the objection of the plaintifï that 
this testimony was secondary évidence, and in the face of his demand 
for the writings and the print from which this information was de- 
rived before it should be received. 

The court erred in receiving in évidence in mitigation of dam- 
ages, for the purpose of showing the intent with which the défendants 
made thèse pubHcations, the papers in four suits, two of which were 
entitled Tyndale Palmer v. Roberts & Roberts and Tyndale Palmer 
v. The Constitution Democrat, and two of which were entitled Joao 
Francisco De Freitas against the same parties, in the absence of 
any proof that any of the défendants were aware of thèse papers or 
suits before they published the libels hère in questioa It is not 
compétent to show the good intent or good faith of a libeler, in 
mitigation of damages, by proof of facts of which he had no knowl- 
edge when he made the publication. Edwards v. Kansas City Times 
Co. (C. C.) 32 Fed. 813; Hatfield v. Lasher, 81 N. Y. 246; Morey 
V, Morning Journal Association, 123 N. Y. 207, 25 N. E. i6r, 9 I^. 
R. A. 621, 20 Am. St. Rep. 730; Lothrop v. Adams, 133 Mass. 471, 
43 Am. Rep. 528. 
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The court erred in permitting the défendant Mahin to testify, over 
the objection of the plaintiff, that he beUeved, from the facts and 
circumstances wlthin his knowledge, that he was justified in writ- 
ing the articles, and that he had in view the public good. It was 
undoubtedly compétent and proper for the défendant to testify, if 
that was the truth, that he believed that the charges he published 
were true, and that he had no ill will against, or intent to injure, 
the plaintifï. But his behef, from the facts and circumstances within 
his knowledge, that he was justified in writing or pubHshing the libels, 
was incompétent and pernicious testimony, because it had no tend- 
ency to show whether he was influenced by a good or evil intent — 
a worthy or a wicked motive. He may hâve believed that he was 
justified in pubUshing the libels and in violating the rights of the 
plaintiff, because the latter had brought suit against him or against 
his Company, the Journal Printing Company, and because he thought 
he was justified in returning evil for evil. The rule which permits 
a person whose purpose or intent is in issue to testify directly upon 
this subject is sufRciently libéral, and ought not to be farther ex- 
tended. If the défendants believed that the accusations they made 
were true, and published them without ill will or intent to injure 
the plaintiff, thèse facts would certainly go as far with any jury 
toward mitigating the damages as the testimony of the défendant 
that he believed he was justified in publishing them. And if they 
did not believe that the charges were true, if they published them 
with ill will and with an intent to injure their victim, the fact that 
they believed they were justified in perpetrating such a wrong upon 
him ought not to relieve them, in whole or in part, from the damages 
which a jury might allow for so flagrant a violation of the law. 

The plaintiff has assigned many other errors in the trial of this 
case, but a sufïîcient number has aiready been considered to demon- 
strate the necessity of another trial, and to draw the gênerai lines 
within which it should be conducted. Further discussion is accord- 
ingly pretermitted, and the judgments below are reversed, with di- 
rections to grant new trials in both of the actions. 



THE SLINGSBY. 
(Circuit Court of Appeals, Second Circuit January 8, 1903.) 

No. 50. 

1. Mastkk and Servant— FELiiOW Servants— Servants of Sbparatb Masters 

IN 8amb Work. 

Wtien A. and not B. Is the one wlio sélects and retains an indlvidual 
at the particular pièce of worlî to which he is assigned, such Indlvidual 
does not become B.'s servant merely because the latter Indlrectly pays 
for his services and glves him his worklng orders. 

2. Samb — INJ0RY oF Servant. 

A firm of stevedores contracted to diseharge and load a vessel, belng 
required to furnish ail labor and appllances except wiuches and winch- 

1 1. "Who are fellow servants, see notes to Northern Pac. K. Oo. v. Smith, 
8 C. C. A. 688; Canadlan Pac. Ry. Co. v. Johnston, 9 0. C. A. 596, 25 !.. E. A. 
470; Flippin T. Kimball, 31 C. 0. A. 288. 



THE SLINGSBY. 7*9 

men. The captaln detalled a seaman to run the winch, and, throngh his 
négligence, plaintiff, an employé of the stevedores, was injured. As to 
the opération and movements of the winch in handling cargo, the winch- 
man was under the direction of the stevedores. Held, that slnce the 
stevedores had no power to discharge the virlnchman, or to requlre him 
to perform any other duty, or to substitute any other person in his place, 
he did not become their servant while in the service, but remained the 
servant of the ship, which was liabie to plaintiff for his négligence. 

8. Admikalty — LiBEL IN Rkm — Lâches. 

One having a cause of action In rem against a foreign vessel is not 
required to flnd ont whether the owners hâve other property withln the 
jurisdietion which might be attached, nor chargeable with lâches, where 
he llbels the ship on her second trip to the port, where she had previously 
been out 41 days in ail since the cause of action arose. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

For opinion below, see ii6 Fed. 227. 

This cause cornes hère upon appeal from a decree in favor of hbel- 
ant against the steamship Slingsby for personal injuries sustained 
while engaged in discharging cargo. The cause of the injury was 
alleged to be the négligent starting of the winch without orders, while 
the libelant was assisting in tightening up the rigging and tackle used 
in connection with the hoisting derrick. The facts relevant to the as- 
signments of error are sufficiently set forth in the opinion. 

J. Parker Kirlin, for appellant. 

Wm. C. Beecher, for libelant. 

L. Sidney Carreal, for respondents. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

LACOMBE, Circuit Judge. It is contended that the court erred in 
holding that the proof showed that the winchman, Johnson, negli- 
gently started up the winch without orders. This assignment of error 
is without merit. The winchman, a foreign sailor, had disappeared 
before the trial, and his testimony was not produced. Libelant, how- 
ever, called other men who were employed about the work, and who 
neither heard nor saw any orders ; orders are sometimes given by 
waving an arm. In addition to that, another employé of the steve- 
dores, also named Johnson, testifîed that he was the one who gave 
orders to the winchman, and after describing the orders given im- 
mediately prior to the accident, and what was done in response to 
them, added: "Travers was going to give a pull, and pull out the 
fall [which had fouled with the bitt], and the lîrst thing I knew the 
winchman went ahead with the winch." The testimony fully sus- 
tained the finding. 

There is some dispute on the testimony as to whether the derrick 
was rigged in the proper way, but the District Judge saw the wit- 
nesses, and we find no reason to dififer from his conclusion that there 
was no contributory négligence on the part of the libelant nor any 
négligence on the part of any of the persons with whom he was work- 
ing except the winchman. The real question in the case, to which 
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argument has been principally addressed, is whether the winchman 
was or was not the fellow servant of libelant. 

Libelant was employed by the firm of stevedores (Trecartin and 
Turner) who were engaged in discharging cargo. The winchman 
was an able seaman, regularly shipped on the Slingsby, with which 
he had made two voyages. The contract between the stevedores and 
the vessel is in writing, and was put in évidence. By it the steve- 
dores agreed to "discharge and load," which imports that they will 
furnish ail the labor and appliances required to do so, except as may 
be otherwise specified. The only additional relevant clause in the 
contract reads as follows: "Steamship to furnish winches, drivers 
(rope runners and slings furnished by stevedores)." The District 
Judge held that the winchman was the servant of the ship, and that 
for his négligence libelant, who was the servant of the stevedores, was 
entitled to recover against her. The claimant insists that this is er- 
ror. His contention is thus epitomized in the brief: 

"ïhe whole direction of the servant being In the hands of Independent con- 
tractors, and the original employers having relinquîshed ail control over him, 
while lie was engaged in the performance of the worli that was beinç done 
by the contraetors, the latter, and not the shipowners, are to be treated as the 
masters." 

It is well settled that A. and B. may by their respective servants 
undertake the doing of some particular work, each selecting and pay- 
ing his own servants, and retaining the right to discharge them from 
service l'or proper cause. In such case each servant remains in law the 
servant of his particular employer, and the circumstance that they ail 
work at the same time, and that the orders which direct the joint ap- 
plication of their individual énergies are given by some one foreman 
or overseer or director, does not change their légal relations. The 
servants of A. do not become fellow servants with the servants of B. 
So, too, it is equally well settled that A. may lend or hire his servants 
to B., to be employed either in B.'s work, or in A.'s putting them so 
entirely at B.'s disposai that they become pro hac vice B.'s servants 
and fellow servants with ail others in B.'s employ. Within which 
category a particular case is to be grouped dépends upon its own pe- 
culiar facts, and before examining the authorities cited by the ap- 
pellant it will be best to set down the facts in this case which hâve 
either been proved or are to be fairly inferred from the testimony. 
The winchman was in the gênerai employ of the shipowners, selected 
by them as an able seaman, and received his pay from them. Neither 
of thèse circumstances is of much moment. Persons in the gênerai 
employ of one man may nevertheless be in the spécial employ of 
another, and the price which the stevedores charged for unloading was 
undoubtedly less than it would hâve been had not the ship furnished 
winches and drivers. Indirectly, therefore, the pay for his work as 
winchman may be said to hâve corne from the stevedores. He was 
selected for the particular work of running this winch by the ship's 
captain, selected because the captain "had always found him a good 
man ; that is the reason [the captain] put him there." Neither about 
his sélection generally nor about his assignment to work at this winch 
did the stevedores hâve anything to say. Once assigned and at work 
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he took his orders from the stevedores' rqjresentatives. Whether he 
should hoist or hold or lower, should work fast or slow, should suspend 
work or résume it, were ail regulated by their orders. To that extent 
he was si:bject to their control, but they had no authority to change 
the cliaracter of his work, or to direct him to do anything else except 
to run that particular winch. If dissatisfied with the way in which he 
did the work, the stevedores might complain to the captain, who would 
then hâve made a change, if he saw fit to do so, putting in his place 
some other servant of the ship selected by himself. If there had been 
no complaint at ail about the winchman, if, on the contrary, the 
stevedores were highly pleased with the careful way in which he did 
the work, and were most solicitous to retain him, nevertheless the cap- 
tain could hâve removed him in order to employ him in other ship's 
work, and hâve substituted another member of the crew in his place. 
If objection were made by the stevedores to the winchman, and the 
captain nevertheless dèclined to make any change, ail that they could 
do would be to decHne to proceed with the work. They could not re- 
move him, nor, if he had left the winch, could they send any of their 
own men to run the ship's machine on the ship's deck. It will thus" 
be seen that, although the gênerai method of doing the work was de- 
termiued by the stevedores, who could dispose of their own immédiate 
servants as they pleased — such a one to the slings, such another to 
the guy rope, and so on — could remove and substitute human agencies 
at their own pleasure, the fact remains that Johnson's présence as 
winchman was determined by the ship, which selected and which alone 
could remove him. Of ail the tests which hâve been suggested, and 
the authorities are far from uniform, it would seem that this, the power 
of substitution of one man for another, is the most satisfactory. It 
may not in ail cases be as apparent as it is in this one that B. has no 
power to remove or difïerently employ the individual whom A. has 
selected and assigned to a spécial line of work, but when it does the 
amount of control which B. exercises over the individual is surely in- 
sufficient to establish, even pro hac vice, the relation of master and 
servant. And it is thought that whatever variances there may be be- 
tween the conclusions herein expressed and those enumerated in some 
of the authorities cited are due to variances in the facts, which are not 
always quite fully set forth in the reports of those authorities. Those 
relied on by appellant are : 

Rourke v. White Moss Colliery Ce, 2 C. P. Div. 205. There the 
défendants were sinking a shaft in their colHery. One Whittle had 
contracted to do the sinking and excavating at a certain price, défend- 
ant to provide and place at his disposai the necessary engine power, 
ropes, etc., together with the engineer to work the engine. It was 
held that the engineer was a fellow servant of Whittle's employés. 
Cockburn, C. J., says that although his mind fluctuated during the 
argument he was led to the opinion he formed by certain answers to 
interrogatories. Stating their substance, he says: "The company, 
having already an engine and attendants on the spot, say to the con- 
tractor: 'We will let you hâve them to do your work and be under 
vour control.' * * * It appears to me that the défendants put the 
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engine and thîs man at Whittle's disposai, just as much as if they had 
lent both to him." As the other judges express it, "the engineer 
was to be under the orders and control of the contractor." 

In Donovan v. Laing [1893] i Q. B. 629, defendant's crâne for 
loading ships with a man in charge of it was hired to a fîrm of 
wharfingers. The man in charge was held a servant of the firm. 
Lord Esher says : "As to the working of the crâne, he was no longer 
defendant's servant, but bound to work under the orders of Jones & 
Co., and, if they saw the man misconducting himself in working the 
crâne or disobeying their orders, they would hâve a right to discharge 
him from that employment." The statement of facts does not show 
whether this assumption of the learned Master of the Rolls was fully 
warranted by the proof, but the décision is to be taken as authority 
only in cases where this right to discharge from the particular employ- 
ment ,exists. 

In Murray v. Currie, L. R. 6 C. P. 24, défendant employed a steve- 
dore to unload his vessel. The stevedore employed his own laborers, 
among whom was the plaintifif. Défendant furnished winches, and at 
the time of the accident one of the ship's crew was running the winch. 
It appeared that the ship furnished several of the crew to work at 
unloading under the stevedore. The ship selected those of the crew 
who were employed in unloading, but the stevedore selected the work 
for them and had control over it, and "could hâve refused to employ 
Davis," if he chose, while the défendant "could not hâve taken him 
away from the work." This is a widely différent case from the one at 
bar. 

In The Joseph John, 30 C. C. A. 199, 86 Fed. 471, the United States 
Circuit Coiurt of Appeals, Fifth Circuit, per Pardee, Circuit Judge, 
says: "The winchman was for the time being in the service of and 
under the control of the stevedores ;" but the statement is extremely 
meager, and there is nothing to show what measure of control as to 
removal from service the stevedores possessed. 

In WylHe v. Palmer, 137 N. Y. 248, 33 N. E. 381, 19 L. R. A. 285, 
défendants who were manufacturers of fîreworks sold some to a com- 
mittee of citizens, and sent with the fîreworks two of their employés 
to assist in handling them. An accident resulting, it was held that 
thèse were servants of the committee. The committee, however, 
had full control over them ; it could use them or not to handle the fîre- 
works as it pleased ; could discharge either or both from that employ- 
ment at any time, and substitute whomsoever it pleased. 

In The Turquoise (D. C.) 114 Fed. 402, the winchmen were held 
by Judge McPherson not to be servants of the ship, because "during 
the night, when the accident happened, they were working under a spé- 
cial contract of hire, either for the consignée or the head stevedore." 
What the terms of that spécial contract were, the report of the case 
does not disclose. 

In Coughlan v. Cambridge, 166 Mass. 268, 44 N. E. 218, défendant, 
a municipal corporation, was engaged in transporting gravel over a 
temporary track by means of a locomotive, open gravel cars, and train 
hands hired by it from a railroad company. The court held that the 
conductor was the servant of the défendant, saying: 
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"The fact that the running of the train was entlrely under the control of 
the conductor does not show that he and the others were not servants of the 
clty. A locomotive, and cars wlthout men to run them, would hâve been 
aseless. Instead of hiring trainmen outslde, the city hired them of the rail- 
toad, with the train. No doubt it was expected by the company and the clty 
that the men hlred by the company wonld continue to run the train till the 
work was flnlshed. But there was nothlng in the contract whlch prevented 
the city from dlscharglng the men, and hiring others In thelr places, if It saw 
fit to Incur the addltional expense which would be thus caused." 

The contract is not given in the report, so it is impossible to say 
whether the Fitchburg Railroad actually turned over a valuable engine 
to the municipality with full power to discharge the railroad's engineer, 
and substitute in his place whomsoever the municipality might sélect. 
If it did, undoubtedly the latter acquired full control both of the engine 
and the engineer, but that is not the case at bar. 

The appeal at bar is from Judge Thomas, who disposed of the case 
in a brief mémorandum, because he had recently discussed this question 
in The Lisnacrieve (D. C.) 87 Fed. 570. Référence may be had to that 
case for a careful résumé of the authorities. In that as in this the 
winchman was held to be the servant, not of the stevedores, but of 
the ship, because "the shipowners chose him. The stevedore was 
obliged to take him or no one. The ship alone had knowledge of his 
competency; had alone investigated or tested it. The ship placed or 
retained him in charge of the winch. The stevedore could not send 
him to or from it." 

It is unnecessary to multiply citations. The authorities are not uni- 
form, and it is useless to undertake to harmonize them. See Higgins 
V. Western Union Telegraph Co., 156 N. Y. 75, 50 N. E. 500, 66 
Am. St. Rep. 537, and Murray v. Dwight, 161 N. Y. 301, 55 N. E. 901, 
48 h. R. A. 673. It would be a difficult matter to formulate a test 
which would be at once comprehensive enough and spécifie enough to 
cover ail possible cases. Suffice it to say that when, as in this case, 
A., and not B., is the one who sélects and retains the individtml at the 
particular pièce of work to which he is assigned, such individual does 
not become B.'s servant merely because the latter indirectly pays for 
his services and gives him his working orders. 

It is further contended that the District Court erred in not finding 
that the libelant's claim against the vessel had been barred by lâches. 
The accident happened October 7, 1897. The vessel sailed for foreign 
parts October 16, 1897, while Travers was still in the hospital, and did 
not arrive in New York again until September 20, 1899. She re- 
mained in this port until October 22, 1899, when she sailed for 
Wilmington, N. C. She next returned to New York on November 
17, 1900, and was libeled on the 22d of that month. The mère state- 
ment of thèse facts is sufficient to show that there was no lâches in 
proceeding against the steamer. She was within the jurisdiction only 
41 days ail told between the injury and the libel. Appellant's con- 
tention, however, is that action might hâve been brought against R. 
Ropner & Co. personally. They are résidents of England, and could 
not hâve been served ; but an attachment might hâve issued against 
them as nonresidents, and been levied upon property of theirs found 
hère. Evidence was put in showing that several other vessels belong- 
120 F.— 48 



754 120 FEDERAL REPORTER. 

ing to the same owners were froro titne to time in the port of New 
York ajj4 might hâve been attached in such an action. But it is not 
shown that libelant knew what vessels R. Ropner & Ce. owned, and 
we are satisfied that he was under no obligation to find out, and to 
keep track of their movements from port to port. 
The decree of the District Court is afifirmed, with interest and costs. 



TEXAS & P. BY. CO. v. PUTMAN. 

(Circuit Court of Appeals, Flfth Circuit. February 24, 1903.) 

No. 1,166. 

1. Railtîoads— Négligence — Bkakeman— Personal Injuries. 

In an action by a brakeman for injuries alleged to liave been caused 
by the engineer's négligent application of the air brakes, resulting in his 
belng thrown from the éngine. the évidence considéred, and held to make 
a question for the Jury as to the engineer's négligence. 

2. Servants— Négligence dp Pellow Servants— Assumption of Rise. 

Under the statutes of Texas a servant of a railway company does not 
assume the rlsk of injury through the négligence of his fellow servants. 

8. Same— CoNTRiBCTORY Négligence— Burden of Proof. 

In an action by a brakeman for injuries alleged to hâve been caused 
by the engineer's négligence In suddenly applylng the air while plaintltï 
was on the pilot of the englne preparatory to getting off to run ahead 
and open a swltch, plaintiff testified that he was not told to go on the 
pilot, and there was no rule either requiring or forbiddlng it, but that it 
was necessary In order to reach the switch in time to open it ahead of 
the englne. Held not to show cbntrlbutory négligence, so as to relieve 
défendant of the burden of proving it. 

i. Same— 1nstÎ5,u(5tioks — Discovereèi' Péril. 

In an action by a brakeman for injuries alleged to have been caused 
by the engineer's négligence in suddenly applylng the air while plaintiff 
was on the pilot of the engine, so as to throw hlm off in front of the 
englne, défendant alleged that plaintifC's position on the engine was one 
of danger, and that he was gullty of contributory négligence in being 
there. There was évidence that the engineer knew of plaintiffl's position. 
Beld, that a charge on the doctrine of discovered péril was justifled. 

In Error to the Circuit Court of the United States for the North- 
ern District ôf Texas. 

In this case the plaintiff. Mark PUtpiàn, for cause of action allèges: That 
on the 29th day of December, 1899, he was in the employment of the Texas 
& Pacific Railway Company as a brakeman on a freight train. That it was 
his duty, on the approach of the tpaln to a station where the train was to 
go on a slde track, to leap from the train as soon as it slacks or stops, and 
open the switch, so as to enable the train to enter the slde track. That in 
performing this duty it is required of him, and customary for him, as soou 
as the train nears the switch, to be In position to immedlately jump from 
the train. To do this it Is expected of him to descend from the cowcatcher. 
That handholds are placed on the sldes of freight cars, with runnlng boards 
along the boller of ehgines, and handholds. Owing to the présence of a bridge 
at or near Benbrook, the switch is ^t the east end of the sldlng. That, as 
the switch is only 100 feet wést of a bridge, It was customary for the en- 
gineer ta stop just west of the bridge to permit the brakeman to go ahead and 
open the switch. Plaintiff was at the time head brakeman. The eonductor 

If 2. Assumption of risk incident to employment, see note to Chesapeake & 
O. E. Co. V. Hennessey, 38 C. G. A. 314. 
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and englneer, on leaving Ft Worth, were given a tlme order for Benbrook 
to get there ahead of the east-bound passenger train. The train was run at 
nearly one mile per minute, and It was necessary to make a quicli stop for 
tlie swltch. Plaintifl; passed ont of tlie cab window along tlie engine to and 
upon the drawhead in front of the engine, walting for it to slacli the speed 
that he might leap off, run ahead, and open the switch. While he was hold- 
ing to an iron rod upon the engine, suddenly, and without warning, and with- 
out necessity for so doing, one or more of the employés of the défendant 
engaged in the work of operating the locomotire or cars which constituted 
the train on which plaintifl was working negligently, by applying the brakes 
upon the locomotive, or the cars, or both, or by some other means unknown 
to petitioner, stopped the train in such a violent and sudden manner as to 
break the hold of plaintiff upon the iron rod, and to hurl him in front of the 
engine. He fell under the engine. His leg was crushed, and had to be 
amputated, Injuring him, etc. Plaintiff sues for $25,000. Was, when hurt, 
19 years old. The défendant, the Texas & Pacific Railway Company, for 
answer plead, flrst, a gênerai demurrer; second, gênerai déniai, and that 
Putman was not required, as a bralceman, to go out on the running board 
on the engine to get on the ground, and it was not necessary for him to do 
so in the proper performance of his duty as a brakeman, and that the plain- 
tiff was guilty of contributory négligence in getting off the engine as he did. 
Aftcr ail of the évidence had been heard, the défendant requested the court tn 
charge the jury to return a verdict for the défendant, which was refused. 
The case Is hère on a wrlt of error. 

T. J. Freeman and B. G. Bidwell, for plaintiff in error. 
C. K. Bell, for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge, after stating the case, delivered the 
opinion of the court. 

In this case four errors are assigned, only two of which were 
pressed in the oral argument. One of thèse is to the efïect that the 
court erred in refusing to give the jury the fîrst spécial charge re- 
quested by the défendant, which charge requested the court to in- 
struct the jury to find for the défendant. The theory upon which 
this assignment is based is that there is no proof in the record of nég- 
ligence of the défendant, and because the plaintiff, as a matter of 
law, assumed the risk of the danger by which he claims to hâve been 
hurt.. One effect of the refusai to give this requested charge has 
been to bring up for our review the full statement of the évidence 
admitted on the trial and the whole of the court's charge to the jury ; 
ail of which are embraced in the one bill of exceptions reserved and 
allowed, on which the error just stated is assigned, and on which is 
also assigned the other error alluded to as having been pressed in 
the oral argument, to the effect that the court erred in charging the 
jury the law applicable to the doctrine of discovered péril, which the 
plaintiff in error contends does not apply in this case. The theory 
upon which this assignment is based is that the undisputed évidence 
is (so plaintiff in error contends) that the engineer was the exclusive 
judge of the necessity for applying the air in emergency, and it would 
be his duty to do so whenever he thought proper, without référence 
to where the plaintiff was on the train. 

The material parts of the judge's charge are substantially as follows : 

"Upon the Issue of négligence of the défendant the burden is upon the 
plaintiff, and to entitle him te recover it must be shown to you by a prepon- 
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derance or greater welght of the CTidence that the plalntiff received his 
Injuries substantlally as alleged, and that his injuries were caused by rea- 
son of the négligence of the défendant company. 

"The burden of proving that the plaintiflf was gullty of contributory nég- 
ligence rests upon the défendant, and, unless the défendant has shown to 
you by a prépondérance or greater welght of the évidence that the plaintiff 
was guilty of négligence which contrlbuted to his injuries, the défendant 
would fail in its plea of contributory négligence. 

"Négligence, in a gênerai sensé, is an omission to perform a duty imposed 
by law for the protection of one's own person or property or that of another. 

"Contributory négligence is négligence not only upon the part of the one 
commîtting the Injury, but also upon the part of him upon whom the injury 
is eommitted, and by which they both contribute thereto. 

"Ordinary care Is such care as an ordinary prudent person would exercise 
under slmllar circumstances. More than this the law does not require; less 
than thIs Is négligence. 

"One who enters the employ of a railroad company as brakeman takes 
upon himself those risks which are usually incident to that employment. 
By his acceptance of the dangerous and hazardous service, he assumes the 
rlsk of any connected therewith, except the négligence of his employer or his 
fellow employés; and he cannot recover for Injuries caused by reason of the 
performance of his duties unless the same were caused by the négligence 
of his employer or his fellow servants. If the plalntiff, so engaged as brake- 
man in the service of the défendant raiiway company, and in the eustomary 
discharge of his duties, went ont on the front end of the locomotive, or 
cowcatcher, for the purpose of enabllng him to jump from that position to 
the ground and run forward and throw the switch In order that the train 
mlght enter upon the side track, he assumed ail the risk ordinarily Incident 
to that service and incident to the performance of such service In the manner 
In which he.performed It. And if he met with an accident in the perform- 
ance of same he cannot recover, unless it was caused by the négligence of his 
fellow servants engaged In the opération of the train, and wlthout any con- 
tributory négligence on his part. 

"On the other hand, he does not assume the dangers and risks arislng 
from the négligent manner of operating trains, and in the discharge of his 
duties as brakeman he has the right to assume that his fellow servants will 
exercise ordinary care in the opération of trains. 

"If you believe from the évidence that the plaintiff did go out upon the 
front end of the engine. and take a position on the drawhead that extends 
over and above the pilot for the purpose of enabling him to more speedily 
open the switch, and if you believe that in so doing he failed to exercise 
ordinary care for his own safety, and was thereby guilty of négligence, then, 
and in that event, he cannot recover In thls action. 

"But you are further charged that négligence on the part cf plaintiff will 
not always exempt the défendant from llabillty. In the opérations of trains 
it is a rule of law that, if a person negligently exposes himself to a risk of 
Injury, It Is the duty of those operating the train, after becoming aware of 
his danger, to use ordinary care for the purpose of avoiding injury. There- 
f ore, if you believe from the évidence that Mark Putman, In attempting to 
discharge his duty, negligently took a dangerous position on the front end of 
the engine whlle same was In motion, and thereby exposed himself to risk 
of injury; and if you believe the engineer operating said engine, knowing of 
his dangerous position, negligently stopped or slackened the speed of his 
engine so suddenly as to cause the plaintifC to be thrown therefrom and In- 
jured; and If you believe that his injury was proximately caused by the 
engineer negligently stopping or slackenlng the speed of said engine; and if 
you further beUeve that at the time of the accident, in his position on the 
drawhead over the pilot of said engine, plaintiff was exercising that degree of 
care and caution that a reasonably prudent man would hâve exercised under 
like circumstances — then you are charged that plalntiff would be entltled to 
recover, even though you believe it was négligence, in the first instance, for 
plaintiff to take his position on the front end of the engine. 



TEXAS & P. RY. CO. V. FUTMAN. 757 

"Again, If yovt belleve that Mark Putman, In attempting to discharge hls 
duties to the défendant as brakeman, went to the front end of the engine 
and took his posltlou on the cowcatcher while the train was in motion, and 
if you believe that in se doing he acted as a reasonably prudent brakeman 
would hâve acted under simllar circumstances in the discharge of his duties. 
and if, while in that position, he was acting with due care and caution to 
guard against injury; and if you further believe that the engineer operating 
said engine knew of the position of plaintifC, and unnecessarily stopped or 
slackened the speed of the engine by the use of his air in emergency, as it 
is termed; and if you believe such action on his part constituted négligence, 
as herein defined — then plaintlff would be entltled to recover for any dam- 
ages he may hâve sustained in conséquence thereof. 

"On the other hand, if you believe from the évidence that plaintlff was 
thrown from said engine, or fell therefrom, before the brakes on said engine 
and cars were set by the engineer, then, and in that event, you wlll flnd a 
verdict for the défendant. Or if you believe' from the évidence that the set- 
ting of the brakes on the engine and cars, if you find they were so set before 
plaintifC fell from said engine, were not set violently, and so as to cause 
plaintifC to lose his hold, then, and in that event, you will flnd for the de- 
fendant." 

To which charge of the court the défendant below excepted, be- 
cause the court refused the first spécial charge asked by the défendant ; 
because there is no proof of the negHgence of the défendant, and 
because the plaintiff assumed the risk of the danger by which he 
claims to hâve been hurt; and because the plaintifï is guilty of con- 
tributory negHgence in going on the pilot of the engine at the time 
and under the circumstances in which he did. Further, the défend- 
ant excepted to that part of the charge of the court in which the jury 
was told that the burden of proving contributory negHgence is on 
the défendant, because there is no proof of what the plaintifï did but 
his own évidence, and the law is that, where plaintifï discloses the 
fact that he is guilty of contributory négligence, it is not correct to 
charge that the burden is on the défendant, because it has already 
been shown by the plaintifï. The défendant further excepted to that 
part of the charge which applies the doctrine of discovered péril, 
because it does not apply to this kind of a case, for the reason that 
the évidence (the défendant contends) shows that the engineer was the 
exclusive judge of the necessity of applying the air in emergency, and 
it would be his duty to do so when he thought it proper, without 
référence to where the plaintifï was on the train. The défendant con- 
tended further that there is no évidence that the engineer knew that 
the plaintifï was on the pilot of the engine ; that there is no such issue 
raised in the pleadings; that the plaintifï does not complain of this 
as an act of negHgence, and should be confined to the négligence plead- 
ed by him. 

Taking thèse grounds of exception to the charge seriatim and suc- 
cessively, we note, as to the proof of the négligence of the défendant, 
that the plaintifï, testifying on the stand, said, in substance, that he 
was sitting on the drawhead, with his feet on the south side (the train 
was running west on a track due east and west) ; that there was a 
brake rod running down beside him, and that he had hold of that with 
his left hand, and that he had his right hand on the knuckle of the 
drawhead; that immediately before he fell the train was running 
about 15 or 20 miles an hour ; that at the instant before he fell 
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they stopped the train suddenly; the speed was checked so quick 
that it tore his hold loose, and caused him to be thrown right in 
front of the engine ; that the train was stopped just as suddenly as 
it could be; that in stopping it jerked him right down over the 
pilot ; that he had not been sitting there more than a minute or two — 
just a short time ; that he knows how engines are stopped, having 
worked on an engine; that they stop an engine with air brakes; 
that the train from which he fell had air brakes ; that a train can 
be stopped easy — that is, gradually — with the use of air brakes, or, 
in emergency, air brakes can be used, so that the brakes will clamp 
the wheels on each side, exert a very strong force, and stop the 
train just as suddenly as it can be stopped; that the train in question, 
and at the time in question, was stopped so suddenly it threw him 
right forward ; that he had been on engines, and had seen the emer- 
gency air applied, and did not think anything else could hâve stopped 
it so suddenly; on a passenger train, on approachirig a station, the 
engineer appHes the air gradually, stopping gradually; instead of 
throwing the lever around, he turns it easy; there is a rule about 
applying the emergency brakes ; it is when there is danger — if a 
bridge is on fire, or the train is about to strike a wagon crossing the 
road with people in it, or in like cases of extrême danger; that he 
did not see any reason for the application of the air in emergency; 
that he saw no reason why the engineer should do- it, unless he 
was afraid he would run by the switch; that, if he had run by the 
switch, he would hâve to run back, he would hâve to back up; he 
would hâve to back further down the track in order to get a start. 

It seems clear to us that this testimony, taken in connection with 
ail the plaintifif said as a witness under examination before the jury, 
tended to prove that the engineer unnecessarily, without reasonable 
cause, or any cause that would justify such use of the air brakes, 
did, by their use, bring this train to a sudden stop, when it was 
running at the rate of 15 or 20 miles an hour, and that this directly 
caused the injury which the plaintifif received. 

As to the second ground of exception — that the plaintifï had as- 
sumed the risk of the danger by which he claims to hâve been hurt — 
according to the rules of the common law still in force in many of 
the States, the plaintifï would hâve been held to hâve assiimed the 
risk of the négligence of his fellow employés; but that has been 
changed by statute in Texas. 

As to the ground that the plaintifï was guilty of contributory nég- 
ligence in getting on the pilot of the engine at the time and under 
i.he circumstances in which he did, the plaintifï, on cross-examination, 
'estified : 

"It was necessary for me to go out there that way in order to make the 
Hme we were supposed to make. The reason I did not get off the end of the 
pilot beam, there is a flagstaff on each end of the pilot beam; and then it 
is too high to Jump off of. The drawhead, I think, runs into the pllot beam. 
It is not much higher than the drawhead, but from the drawliead you slide 
down on a pièce of iron or step, and then down only about S inehes to the 
ground; that Is where you get to before you get off. I do not know that that 
is more dangerous than other places. There was a flagstafif on that engine 
that mornlng. I had my lamp in my right hand, over the outslde of the 
knuekie. I walked from the running board to the pilot beam. I stepped 
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from the running board to the steam chest, and from the steam chest to the 
pilot beam, and then went in front of the engine and sat down on the draw- 
head. I could hâve gotten off the engine steps where the engineer and flre- 
man get on and off, but I could not hâve opened the switch before he got 
there. , I couldn't run that fast. I couldn't tell how fast he was going to 
run. aiid I would be behind, and would hâve to go ahead to open the sv^itch. 
There was no rule of the company requlring me to get ofC on that pilot. It 
v^as voluntary whether I dld or not. I acted on my own judgment and dis- 
crétion. There was no order to do it." 

On redirect examination he said : 

"I State that I went ont on that front end of the engine volnntarily. It Is 
the duty of a brakeman to do his work as rapidly as possible. You are sup- 
posed to do it as quick as you ean. If he don't, he will get what railroad 
men call 'turned In.' The conductor will turn him in. If I had gotten oiï 
the side of the engine, I would hâve had to overtake the engine after It 
crossed the bridge, and then throw the switch before it got there. There is 
no rule prohibiting brakemen from gettlng out on the front of the engine." 

We do not think that this proof, made by the plaintiff's own testi- 
mony, shows, as a matter of law, contributory négligence on his part, 
or to snch a degree tends to show contributory négligence as a matter 
of fact as to relieve the défendant from the gênerai rule that the bur- 
den of showing contributory négligence is on the défendant. 

As to the exception that the case is one to which the doctrine of 
discovered péril has no application, based upon the suggestion that 
the engineer was the exclusive judge of the necessity of applying 
the air in emergency, and the further suggestion that there is no évi- 
dence that the engineer knew that the plaintifï was on the pilot of 
the engine, the witness Gain, who was the engineer, testifies : 

"I saw the plalntiff when he got out of the cab window. I knew he was 
out there on the front end. From the time he went out the cab window until 
he fell, I don't see how he could hâve had time to get out on the pilot and 
sit down. I didn't know he was on the pilot, sitting down. I liave heard 
that he claimed he was there. I knew he got out. I didn't know he was sit- 
ting down out there. I couldn't see him from my side." 

The fireman testifies that a short time before the train came to a 
stop the plaintifï, Mark Putman, weni: out on the engine ; that he 
got out of the cab through the fîreman's window. "He went out 
on the running board, and I got down on the deck. I didn't know 
what he was going down there for. I didn't know he was going out 
there in order to get ofif and throw the switch. Sometimes they go 
out there for that purpose. Sometimes they go out there, and sit 
down on the front end. I don't know what they do it for. If they 
vvere going to head in there, I would suppose he was going out there 
for that. I knew we were going to head in there. Of course, it was 
generally supposed that he was going out there to get ofï and throw 
the switch. I didn't know at the time. I supposed it was for that. 
I saw him go out there on the running board, and I got down on the 
deck. I didn't know he was sitting on the pilot." 

Many witnesses were examined for the défendant; some, whose 
testimony tended to show that the engineer did not apply the air in 
emergency until after or just as it was discovered that the plaintifï 
had fallen ofï the engine. Some of the testimony also tended to show 
that with the train going at the rate of 15 or 20 miles an hour the 
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most sudden stop of the engine that could be brought about by the 
use of the emergency air would net cause one to be projected for- 
ward from the engine. There is also rebutting proof on this point. 
It appears that the défendant on the trial earnestly contended that 
:he plaintiff was négligent in getting out on the engine undèr the 
drcumstances, and that this négligence on his part contributed di- 
rectly to the injury which he received. It was to meet this contention 
that the judge instructed the jury as to the doctrine of discovered 
péril. We conclude that on the issue ci négligence charged against 
the défendant there was some proof, and a conflict in the testimony, 
which required the case to be submitted to the jury in the absence 
of such a clear showing of contributory négligence on the plaintiff's 
part as would defeat his recovery. We think that such a clear case 
was not shown, and that, therefore, the fîrst of the two grounds of 
error to which we hâve confined our considération was not well taken. 
And, there being an issue of fact as to the contributory négligence 
pleaded and attempted to be proved, and there being also proof tend- 
ing to show that the engineer did know substantially the position of 
the plaintiff, and the perilous character thereof, it was a case which 
called for proper instruction applying the doctrine of discovered péril. 
The exception goes no further than to object to its being applied 
at ail, and does not question the correctness of the judge's charge 
as a statement of that doctrine to be observed by the jury, and to aid 
them in the solution of the issues presented to them. 

It follows that the Circuit Court did not err in its action to which 
thèse exceptions are levied, and the judgment is therefore afïirmed. 



JOSEPH DRY GOOBS CO. et al. v. HECHT. 

(Circuit Court of Appeala, Fifth Circuit. February 17, 190S.) 

No. 1.210. 

i. Appbai,— Interlocotory Ordbr Appointing Rhckiver— Ex Partb Hbarin<k 
In Act March S, 1891 (creatlng the circuit courts of appeals) § 7. as 
amended by Act June 6, 1900, c. 803 [U. S. Oomp. St. 1901, p. 550], which 
provides for appeals from Interlocutory orders or decrees granting or con- 
tlnuing an Injunctlon or appointing a receiver "upon a hearlng in equity," 
such phrase Is not used In a technical sensé, and an appeal lies from an 
order appointing a receiver, although the hearlng was ex parte and wlth- 
out notice to the défendant, the purpose of the statute being to give the 
right of appeal to a défendant whose property Is taken from his posses- 
sion by such order. 

S. Recbivbbs— Authoritt to Appoint— Appointmbnt Without Notice. 

Notice should be given, and the défendant afCorded an opportunity to 
be heard, before the appointment of a receiver, except in cases of im- 
perlous necessity, requirlng immédiate action by the court, and where 
protection can be aftorded the plaintiff in no other way, and it Is error 
for the court to act without notice except In such cases. 

8. Same— Gridnds Authokizing Appointmbnt. 

The appointment of a receiver Is an extraordlnary remedy, and cannot 
properly be resorted to In a suit the sole purpose of which Is to collect a 
debt, where It Is not alleged that the debtor la insolvent, or that he bas 
not property subject to exécution sufflcient to satlsfy the decree prayed 
for. 
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4. JURISDICTION OF FEDERAL ConRT— DirKRSITT OP ClTIZENSHIP — ARKASOE- 

MENT OP Parties by the Court. 

A fédéral court Is wlthout jurisdiction of a suit for the spécifie per- 
formance of a contract in -whlch the complainant owns only a part Inter- 
est, when the owner of the remaining interest, who is joined as a défend- 
ant, is a citizen of the same state as his codefendants, the other parties 
to the contract. In such case he must be arrangea by the court on tli<- 
side of the complainant in the controrersy. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Georgia. 

This is a suit in equity, brought by Robert Hecht, the appellee, 
against the appellants and J. R. Fried. The bill appears in the rec- 
ord, and contains 21 sections, embracing 14 closely printed pages. 
It is not deemed necessary to give a summary of the contents of the 
bill, as the averments, so far as material to the décision to be made, 
will appear in the opinion. The purpose of the bill was to collect a 
debt, enforce the spécifie performance of a contract, and secure the 
issuance of an injunction and the appointment of a receiver. 

C. A. Turner and Geo. S. Jones (Isaac Hardeman and B. M. Da- 
vis, on the brief), for appellants. 

John I. Hall and Olin J. Wimberly, for appellee. 
John P. Ross, for receiver. 

Before FARDEE and SHELBY, Circuit Judges, and BOAR- 
MAN, District Judge. 

SHELBY, Circuit Judge. On October 22, 1902, the bill having 
been presented to one of the judges of the Circuit Court, he made 
an order, without notice to the défendants, appointing a temporary 
receiver, who was directed to demand and take possession of the 
moneys, books, papers, and other property of the Joseph Dry Goods 
Company. The receiver took possession as directed by the order of 
the court. The défendants were required to show cause on October 
31 st why a permanent receiver should not be appointed. The dry 
goods Company, by sworn pétition, applied to the judge who made 
the order, seeking a revocation or modification of the order. This 
application was set down for hearing on the 24th of October, 1902, 
and notice given plaintiff's attorneys. The attorneys filed a writing 
addressed to the judge, stating that other professional engagements 
prevented their présence before the court, and giving grounds of ob- 
jection to the revocation of the order appointing the receiver. The 
following order was entered October 24, 1902: 

"Upon hearing the application of the Joseph Dry Goods Company for an 
order to dissolve or modify the order granted on the 22nd day of the présent 
month appointing Walter J. Grâce, Esq., temporary receiver, and it appearing 
to the court that said temporary receiver, from his statement In open court, 
bas in hand, of the property of said Joseph Dry Goods Company, six thousand 
flve hundred and sixty and *9/ioo dollars, besides a large amount of personal 
property. consisting of a stock of merchandise, choses in action, and the books 
of said Joseph Dry Goods Company, it is, after hearing and considering said 
application, and the argument of counsel in behalf thereof. counsel for the 

% 4. Diverse citizenship as a ground of fédéral jurisdiction, see notes to 
Shipp V. Williams, 10 C. C. A. 24S; Mason v. Dullagham, 27 C. O. A. 298. 
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complalnant belng absent In attendance upon Pulaskl superlor court, and not 
heard except In a letter, and wrltten by them In résistance to sald application, 
It Is ordered that the application to glve bond and bave: sald order dissolved 
Is refused anddenied, but sald order of Oct. 22nd Inst. Is so far modlfled as 
that the sald Walter J. Grâce, Esq., shall retaln in bis hands the cash re- 
ceived by hlm, except that he shall pay therefrom a check glven by the said 
Joseph Dry Goods Company to B. N. Lamar for slxty-five dollars and seventy 
cents, Insurance on said property, and shall pay to A. Damo one dollar as 
watchman for guarding said property last night The stock of merchaadise, 
notes, and accounts, choses in action, and other property of said Joseph Dry 
Goods Company, and the books in the hands cf said temporary reeeiver, the 
said Walter J. Grâce, Esq., shall at once retnrn to said Joseph Dry Goods 
Company, and said défendants are restrained from making any changes in 
the books or records of sald company, or elther of the défendants." 

The défendants, the company and Joseph, applied to one of the 
judges of the Circuit Court for an order allowing an appeal from 
the two decrees — the one of October 22d appoihting the reeeiver, 
and the one of October 24th refusing to revoke, but modifying, the 
first decree — and the appeal was allowed. It is assigned hère, with 
proper spécifications, that the court below erred in the two decrees 
rendered. 

I. The appellee, plaintifï below, moves to dismiss the appeal be- 
cause the decrees appealed from were rendered ex parte and not 
"upon a hearing in equity," and that motion raises the first question 
to be considered. 

The statute to be considered, as first passed in 1891, allowed ap- 
peals from interlocutory orders granting or continuing an injunctioa 
"upon a hearing in equity." Judiciary Act March 3, i8gi, § 7, 26 
Stat. 826, 828 [U. S. Comp. St. 1901, pp. 546, 550]. At that time 
there had been in force for many years equity rule 55, which provides 
"that spécial injunctions shall be grantable only upon due notice to 
the other party by the court in term or by a judge thereof in vaca- 
tion after a hearing which may be ex parte if the adverse party does 
not appear at the time and place ordered." There was also in force 
at that time, and now, a statute enacted in 1872, which, when notice 
was giveh of a motion for an injunction, conferred on the circuit 
or district court, or a judge thereof, power to grant an order re- 
straining the act sought to be enjoined until a décision was had on 
the motion. Rev. St. § 718 [U. S. Comp. St. igoi, p. 580J. Further 
as to issuing injunctions out of the circuit court, see Rev. St. § 719 
[U. S. Comp. St. 1901, p. 581]. It may be that the Congress, in 
using the words "upon a hearing in equity," had in view equity rule 
55 and this statute allowing the temporary restraining order. The 
temporary restraining order is, in efïect, an injunction intended to op- 
erate till the "hearing" on the question of granting the injunction, 
notice of the motion to grant the same having been served contem- 
poraneously with the service of the order. The injunction being 
granted after such notice would be "upon a hearing in equity," within 
the meaning of the statute. The statute as fîrst enacted did not allow 
an appeal from the appointment of a reeeiver. It related to injunc- 
tions only. It was construed not to allow an appeal from an inter- 
locutory order appointing a reeeiver, even in a case where the order 
required the défendant to turn over property to a reeeiver, the order 
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being in the nature of a mandatory injunction. Highland Ave. R. R. 
V. Equipment Co., i68 U. S. 627, 18 Sup. Ct. 240, 42 L. Ed. 605. 
After such construction was placed on it, it was amended June 6, 
1900, so as to read as follows: 

"Sec. 7. That where, upon a hearlng in equity In a district court or in a 
circuit court, or by a judge thereof in vacation, an injunction shall be granted 
or continued or a receiver appointed, by an interlocutory order or decree, in 
a cause in wliich an appeal from a final decree may be taken under the pro- 
visions of this act to tJie circuit court of appeals, an appeal may be taken from 
such interlocutory order or decree granting or continuing such injunction, or 
appointing such receiver to the circuit court of appeals: provided, that the 
appeal must be taken velthln thirty days from the entry of such order or 
decree, and it shall take precedence in the appellate court; and the proceed- 
ings in other respects in the court below shall not be stayed, unless otherwlse 
ordered by that court, or by the appellate court or a judge thereof, during 
the pendency of such appeal: provided further, that the court below may in 
Its discrétion require as a condition of the appeal an additional bond." Act 
June 6, 1900, c. 803, 31 Stat 660 [U. S. Comp. St. 1901, p. 550]. 

The material change was to insert the words "or a receiver ap- 
pointed," thereby allowing an appeal from an interlocutory order 
appointing a receiver. The plain intention of the Congress by the 
amendment was to allow the défendant, who was by such order de- 
prived of the possession of his property, to hâve the decree reviewed 
by the circuit court of appeals. If the act had been written allowing 
an appeal from the appointment of a receiver as an original and 
separate act, the words "upon a hearing in equity" might well hâve 
been omitted, for there was no statute allowing such appointment (as 
in the case of restraining orders) without a hearing. The words when 
used in the act, when it related to injunctions only, were useful in 
distinguishing the temporary restraining order from the injunction 
granted at the hearing after notice. Orders granting injunctions and 
orders appointing receivers are, in the understanding of the légal 
profession, entirely independent. The distinction between the two 
is recognized in the text-books and in the Reports. But the words 
in question may hâve some significance when applied to orders ap- 
pointing a receiver. Such orders are, in a certain sensé, rendered 
on a hearing in equity. The mode of seeking the appointment of a 
receiver in equity is on motion, based on the averments and prayer 
of the bill, or on motion or pétition liled in the pending case, where 
the bill does not show ail of the facts necessary to the relief. Such 
motion or pétition is heard by the court before making an order 
either granting or denying it. There is a hearing in equity, although 
it is ex parte. A "hearing in equity" technically is the trial of the 
case, including the introduction of évidence, the argument of the 
solicitors, and the decree of the chancellor. 10 Enc. PI. & Pr. 8. It 
is clear that the words are not used in such technical sensé, for the 
statute applies to interlocutory orders and decrees only. It is true 
the statute does not say on an ex parte hearing, nor does it sav 
on the hearing of both parties, nor on an adversary hearing. But 
the words "hearing in equity" could not hâve been used in their 
technical sensé, as we hâve shown; and, therefore, we must place 
on them some other interprétation, and one that will not defeat the 
purpose of the Congress. The words when fîrst used related to the 
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granting or continuing of the writ of injunction, and in Ihat connec- 
tion they distinguished the ex parte restraining order from the in- 
junction which foUowed, which was granted after notice and on an 
adversary hearing. They do not hâve that meaning when applied 
to an order appointing a receiver. When a motion to appoint a re- 
ceiver is heard by the court and granted, whether on the averments 
and prayer of the bill or on a pétition in the pending suit, there has 
certainly been a "hearing" in the ordinary sensé in which the word 
is used. The court hears, considers, and grants the motion. The 
order or decree, if the motion is granted, cornes within the intention 
of the act. The decree made ex parte is just as efïective in depriving 
the défendant of his property as if he had notice and was présent 
contesting, and it is more Ukely to need correction by review than 
one made when both parties are heard. It does not seem probable 
that the Congress intended to grant the appeal if the défendant was 
given the opportunity to contest the motion and to allow no appeal 
if he was denied the right to be heard. If an appeal is allowed only ' 
from an order or decree made on a hearing of both parties, the 
purpose of the statute could be defeated by ex parte appointments 
of receivers. The appointment could be made without notice, with- 
out hearing the défendant, and without rule to show cause why the 
appointment should not stand or be made permanent. The resuit 
would be that there would be no right of appeal simply because the 
court granted the plaintifï's motion to proceed ex parte. Such con- 
struction would enable parties to defeat the intention of Congress, 
which was to allow a review of such orders and decrees. In this case 
after the ex parte order was made appointing the receiver, the de- 
fendant appeared and by pétition sought to hâve the court vacate 
the order. The plaintifï resisted this motion by fîling written ob- 
jections to such action. The court refused to vacate, though it modi- 
fied, the order. The appeal is taken from both orders, the ex parte 
order appointing the receiver and the order refusing to vacate the 
appointment. Considering both motions, there has been a hearing 
of both parties. Both were heard, in fact, on the last motion. The 
appeal was taken within 30 days of the date of the first decree. In 
what has been said it is not our intention to intimate an opinion of 
the court as to whether an appeal would or would not lie from a 
decree granting a restraining order under Rev. St. § 718 [U. S. Comp. 
St. 1901, p. 580]. The motion to dîsmiss the appeal is overruled. 

2. It is not doubted that a court of equity should appoint a re- 
ceiver without notice to the défendant where an emergency exists 
which calls for such action. In Georgia it is provided by statute that 
"under extraordinary circumstances a receiver may be appointed be- 
fore and without notice to the trustée or other person having charge 
of the assets." Civ. Code Ga. 1895, § 4904. This statute is only 
confirmatory of a principle of equity procédure and jurisdiction. 
Cases occur where it is necessary to the ends of justice for the 
chancellor to act at once and without notice to the défendant. But 
notice should be given and the défendant furnished an opportunity 
to be heard, except in cases of imperious necessity, requiring immédi- 
ate action by the court, and where protection can be aflforded the 
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plaintiflf in no other way. It is error for the court to act without 
notice except in such cases. We adhère to our rulings on this subject. 
Cabaniss v. Mining Co. (C. C. A.) ii6 Fed. 318; Timber Co. v. Wat- 
kins, 48 C. C. A. 254, 109 Fed. lOi ; High on Recr's (3d Ed.) 111,112; 
Smith on Recr's, § 5 ; Gluck & B. on Recr's, § 16. We find nothing 
in the record before us showing such emergency. The défendants 
were entitled to notice before action was taken on the prayer for a 
receiver. 

3. But if notice had been given, the appointment, we think, could 
not be sustained. The ultimate purpose of the bill is to collect the 
plaintifif's part of a debt which Adolph Joseph owes to J. R. Fried & 
Co., a partnership, since dissolved, composed of Fried and the plain- 
tiiï. The debt is alleged to be due, and it is averred that the plain- 
tifï's share of it is $4,450. If plaintiff obtains a decree for that sum, 
and collects it, he would hâve ail he sues for. Taking the averments 
of the bill as true, and conceding the jurisdiction of the court and 
the equity of the bill, ultimately he would obtain such decree and 
exécution thereon. There being no averment in the bill that the de- 
fendant Joseph is insolvent, it does not appear that there would be 
any difïiculty in coUecting the decree. If the decree, when rendered, 
would be coUectible, there is no necessity for seizing property for its 
satisfaction in advance of its rendition. The appointment of a re- 
ceiver is an extraordinary remedy, and cannot be properly resorted 
to unless a necessity for it is shown. It follows that in a case like 
this a receiver should not be appointed unless the insolvency of the 
défendant debtor is shown. The court should not resort to so harsh 
a remedy when it is not alleged that the défendant has not property 
subject to exécution with which to satisfy the decree when rendered. 
There having been no allégation or proof of the insolvency of the 
défendant against whom the decree ifor the debt is sought, it was 
not shown to be necessary for the court to take possession of the 
stock of goods and money for the purpose of making it available to 
the plaintifï to satisfy a decree he might obtain. Baker v. Bank, 94 
Ga. 87, 21 S. E. 159; Haines v. Carpenter, i Woods, 262, Fed. Cas. 
No. 5,905; Word v. Word, 90 Ala. 81, 7 South. 412; 17 Enc. PI. & 
Pr. 725. 

4. This bill is brought by a citizen of New York against a corpora- 
tion organized under the laws of Georgia and two citizens of Georgia. 
As the pleader has arranged the parties, the necessary diversity of 
citizenship is alleged to give the court jurisdiction. The pleader's 
arrangement of the parties, however, is not conclusive on the court. 
The court must look into the real facts of the case, and, if necessary, 
rearrange the parties according to the nature of the controversy, and 
will then view the array to détermine its jurisdiction. Harter v. 
Kernochan, 103 U. S. 562, 26 L. Ed. 411; Carter on Jurisdiction 
Fédéral Courts, 142, and cases there cited. The ultimate purpose of 
this suit, as we hâve said, is to collect a debt which the défendant 
Adolph Joseph owes the plaintifï. But its basis as an equity pro- 
ceeding is a contract made by J. R. Fried & Co , a partnership, of 
which the plaintifï was a member, and Adolph Joseph. That contract 
contains this clause : 
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"And whereas the said Adolph Joseph, guardian, contemplâtes organizing 
a corporation and placing said property tlierein as the capital stock, now when 
sald corporation la formed he (Joseph) agrées in the eveut said notes, or any 
part thereof, so given to the sald J. E. Fried & Company are not paid, that he 
will hypbthecate wlth said J. R. Frled & Company such stock as may be 
issued by said corporation to him as guardian to said J. E. Fried & Company 
until said notes are paid. In the eyent said corporation Is not formed, upon 
the transfer of said property hereinbefore described, by the said Samuel 
Evans to the said Adolph Joseph, guardian, then the said Adolph Joseph, 
guardian, agrées that he wiU at once secure the payment of any balance that 
may be due on sald notes to sald J. K, Fried & Company." 

If the défendant Joseph had complied with this provision of the 
contract, this bill, in its présent form at least, would not be before the 
court. The debt thereby secured due to J. R. Fried & Co., and for 
which the stock was to be hypothecated, is now owned by the plaintilï 
and J. R. Fried, one of the défendants. The plaintiiif owns 40 per 
cent, of the debt, and Fried owns 60 per^cent., as shown by the bill. 
The bill contains a formai prayer for the 'spécifie performance of this 
contract. If the plaintiflf obtained such relief, he would get not half 
as much benefit from the decree as the défendant Fried. Fried and 
Joseph are both citizens of Georgia, and the défendant corporation 
is chartered in that state. Applying the rule we hâve quoted, so far 
as this branch of the case is concerned, we must arrange Fried on 
the side of the plaintifï, and, that being done, the jurisdiction of the 
court is defeated. The court has not jurisdiction to enforce a con- 
tract at the suit of a citizen of New York and a citizen of Georgia 
against citizens of Georgia. 

On an appeal like this from an mterlocutory order appointing a re- 
ceiver, the appellate court may dispose of the case on its merits and 
dismiss the bill (Smith v. Vulcan Ironworks, 165 U. S. 518, 17 Sup. 
Ct. 407, 41 L. Ed. 810) ; but we do not understand that it is required 
to do so. The record shows, and it was admitted in argument at the 
bar, that Joseph is indebted to the plaintifï, though not in so large 
a sum as is claimed — a debt which in equity and good conscience 
lie should pay. We are reluctant to dismiss the bill when the plain- 
tifï may be able to so amend it as to obtain some of the relief for which 
he has prayed. While the bill in its présent form should be dismissed 
for want of jurisdiction, we do not hold that it may not be so amended 
as to avoid the objections to it. 

The decrees of the Circuit Court are reversed, awd the cause re- 
manded. 



AMERICAN PRESS ASS'N v. DAILY STORY PUB. CO.» 
(Circuit Court of Appeals, Seventh Circuit. Oetober 31, 1902.) 

No. 864. 

1. COPTRIGHT— LOSS OF RiGHT TO PROTECTION— InADVKKTENT OMISSION OF 

Notice bt Licensee. 

The owner of a copyrighted llterary production does not lose the ex- 
clusive property therein given by the copyright because a licensee au- 
thorlzed to publlsh the article on the express condition that he prlnt 

* Rehearlng denied February 7, 1903. 
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therewith the usual copyright notice Inadvertently oruits to do so, and 
any one who copies and republishes the article so published, though 
without actual kno-wledge of the copyright, does so at his péril. 
Grosscup, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

The American Press Association, a citizen of the state of New Yotk, is en- 
gagea in the business of securing original and selected matter for publication, 
which It prépares In the form of electrotype plates, and leases for publication 
to Its subscribers for an agreed considération. The matter thus distributed is 
sometlmes copyrighted matter, and sometimes not; the former being pub- 
lished with the requisite copyright notice, and the latter credited to the source 
from which It Is obtained. The appellee, the Daily Story Publishing Com- 
pany, a citizen of the state of Illinois, is engaged in supplylng newspapers and 
periodicals throughout the TJnited States with short, copyrighted stories, 
under a form of contract which gives to such newspapers the exclusive right 
to publish tbe stories furnished, within a limited territory, but upon the ex- 
press condition that they shall, at the time of such publication, print with 
each story a full copyright notice, as required by. the copyright laws of the 
United States. January 8, 1900, the St. Louis Globe-Democrat, a patron of 
appellee, published a copyrighted story, entitled "And After"; omitting, 
through mère inadvertence, any notice that the same was copyrighted. Soon 
after, the story thus published was appropriated by the appellant and distrib- 
uted to its patrons by means of its customary plates; proper crédit being 
given to the Globe-Democrat for the story. As a matter of fact, the story 
belonged to the appellee, and had by it been copyrighted and furnished to the 
Globe-Democrat under a contract giving that paper the exclusive right to 
publish the story within the territory covered by the clty of St. Louis, upon 
the express condition that that paper should and would print with the story, 
in complianee with the statutes of the United States, the copyright notice, as 
follows: "Copyrighted 1899 by Daily Story Publishing Company;" and the 
St. Louis Globe-Democrat expressly agreed so to do. ïhe Daily Story Pub- 
lishing Company sold to other newspapers the exclusive right of publication 
of the story in their respective territories; being other than the territory 
granted to the St. Louis Globe-Democrat, and under lilte contract and condi- 
tion as that with the St. Louis Globe-Democrat The appellant had no knowl- 
edge that the story had been copyrighted. Both associations acted in good 
faith; the Daily Story Publishing Company believing that the Globe-Democrat 
had protected its copyright, and the American Press Association believing that 
the story was not copyrighted. Upon learning that newspapers were publish- 
ing the story without license, the appellee presented to the various papers 
publishing the story bills for damages, threatening suit for their recovery. 
The appellant promptly informed the appellee of the manner in which the 
story was obtained, and assumed responsibility for Its use by its patrons, and 
announced that the publication would be immediately discontinued, which 
was donc. The appellant flled Its bill in the Circuit Court to restrain appellee 
from collecting In any manner from Its patrons any damages or compensa- 
tion, or from instituting any suit therefor; inslsting that the appellee had lost 
its right of copyright by such publication by the St. Louis Globe-Democrat. 
Upon hearing, a decree was entered dismissing the bill for want of equity, 
from which decree this appeal is taken. 

Louis C. Ehle, for appellant. 
Jacob Newman, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge. It is doubtful if this bill can be sus- 
tained under any head of équitable jurisdiction. It might be enter- 
tained to prevent a multiplicity of suits, if any légal duty is imposed 
upon the appellant to protect its customers from the demands of the 
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appellee. It is questionable if any such duty is averred or exists. 
Wolfe V. Burke, 56 N. Y. 115. 

The copyright of the appellee was property, of which it could not 
be legally deprived without its consent. Title to copyright is no more 
lost by the theft of the manuscript, or piratical publication of it, than 
is one's title to a horse lost by the stealing of it, or by the unlawful 
sale of it to a stranger. Indeed, the statute with scrupulous care 
has sought to protect the owner from unauthorized use of the sub- 
ject of the copyright. It has hedged about the publication of a copy- 
righted article by a stranger with restrictions seldom applied to 
other kinds of property. It forbids the printing, publication, or im- 
porting, selling or exposing for sale, of a copyrighted book, without 
the consent of the proprietor of the copyright first obtained in writ- 
ing, signed in the présence of two or more witnesses (Rev. St. § 
4964 [U. S. Comp. St. p. 3413]), and forbids the printing or pub- 
lication of any manuscript whatever, without the consent of the author 
or proprietor first obtained (Rev. St. § 4967 [U. S. Comp. St. 
p. 3416]). It is clear, therefore, as Mr. Drone observes, that "when 
piracy is charged two défenses are open to the alleged wrongdoer: 
He may show' either that he is the author or the assignée (that is, 
the owner) of the copyright, or that he has a license in writiug from 
the owner to publish." Drone on Copyright, 305. So the ques- 
tion arises whether the publication by the appellant was in any sensé 
with the consent of the appellee ; and that in turn dépends upon the 
question whether the St. Louis Globe-Democrat, wrongfully pub- 
lishing the story without notice of copyright attached, was, in so do- 
ing, the agent of the appellee or its licensee. If the former, the ap- 
pellant is justified ; and, if the latter, it is without justification. "The 
distinction between an assignment and a license is that by the former 
the ownership of the copyright is vested in the assignée, while by the 
latter t'ie licensee acquires the privilège of publishing, but no pro- 
prietary rights in the copyright." Drone on Copyright, 305. The 
contract between the St. Louis Globe-Democrat and the appellee 
gave to the former the exclusive right to publish the copyrighted 
story in its newspaper within the city of St. Louis. This right was 
upon the express condition that the St. Louis Globe-Democrat should 
print with the story the usual copyright notice. This did not con- 
stitute the Globe-Democrat the agent of the appellee, but it conferred 
a license, and the wrongful act of omitting the publication of the 
copyright should not, we think, be visited upon the appellee. In 
Saxlehner v. Eisner & Mendelsohn, 179 U. S. 19, 21 Sup. Ct. 7, 45 
L. Ed. 60, Saxlehner contracted with the Apollinaris Company, Lim- 
ited, of London, to sell them a certain quantity yearly of Hunyadi 
Janos water in Great Britain and other countries, and agreed not to 
fin any orders coming from the territory granted to the company, 
but to make them over to the company. It was contended that the 
conduct of the Apollinaris Company was such as to show an aban- 
donment of the name and label, and that Saxlehner was estopped 
by their act in further asserting title to them. The court, speaking 
by Mr. Justice Brown, observed at page 33, 179 U. S-, and page 13, 
21 Sup. Ct., 45 L. Ed. 60: 
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"This défense présupposes that the Apolllnaris Company had power to blnd 
Saxlehner by its admission and contract. Certainly the contract gave it no 
Bucb power In express terms. Saxlehner did not purport to maise the Com- 
pany hls agent. He agreed to sell the company a certain number of cases 
of bis water at a certain priée, and also agreed to sell to no one else during 
tbe pendency of the contract" 

Hère the appellee did not purport by its contract to make the Globe- 
Democrat its agent in any respect. It merely sold that paper the ex- 
clusive right of publication of the copyrighted story within a limited 
territory, and upon the express condition that it should be printed 
with the usual copyright notice. By oversight the Globe-Democrat 
in respect of this condition violated its contract, but we cannot com- 
prehend why that breach of contract should be visited upon the ap- 
pellee. 

It is not material, we think, that the appellant in publishing this 
copyrighted story was not aware that the story was protected by 
copyright. It published it at its péril, and ignorance will not avail. 
Drone on Copyright, 403 ; Lee v. Simpson, 3 C. B. 883. 

It is urged that the situation is like the familiar case where one 
has delivered to another for use his check or draft, signed in blank, 
with authority to the payée to fill in an amount to be ascertained or 
agreed upon, not exceeding a given sum, and, filled in by the payée 
with a larger amount, it is passed by him to a bona fide holder for 
value without notice, and the maker is held liable. We need not be 
curions to ascertain whether such holding is bottomed upon the 
ground of négligence, or of agency and implied authority. It is based 
upon the latter ground in Bank of Pittsburg v. Neal, 22 How. 98, 
108, 16 I/. Ed. 323. But whether liability be rested upon one or the 
other groimd, or upon both, the supposed analogous case, we think, 
has no application to the matter in hand, since hère was no agency 
and no négligence. If the objection to liability be based upon the 
ground of implied authority it must fail, because there can be no im- 
plication of authority in direct contradiction to the express terms 
of the contract. In the case supposed, Uability may properly be sus- 
tained upon the ground that the maker has placed in the hands of 
another the means by which to defraud a third person. The maker 
trusted the payée with the means to impose upon another, when 
by proper care he could hâve prevented such imposition, and so lia- 
bility in that case may well be predicated upon the theory that "he 
who trusts most shall lose." But in the case before us there was no 
imposition practiced upon the appellant. There was no inducement 
held out by any one. There was no solicitation of its action. The 
appellant has of its own motion appropriated to itself the literary 
production of another, supposing indeed that it had the légal right 
to do it. It does that, however, at its péril, and the case is not dif- 
férent from that of an innocent copying of a piratical publication of a 
copyrighted work, or the innocent purchase of a horse to which the 
seller innocently supposed he had good title. A copyright article 
published without authority is not "current information," free for 
the use of ail. Nor, we think, can the appellee be bound by the ac- 
tion of the Globe-Democrat upon the ground suggested — that, where 
one of two innocent parties must suffer, he who most immediately 
120 F.- " 
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cbnduced to .'the injury should bear the loss. The doctrine is well 
put in Thè Môïite Allègre, 9 Wheat. 616, 641, 6 h. Éd. 174: 

"When one of two Innocent parties must suffer, he to wham is Imputable 
négligence, or ,Tsrant of • eœployment of ail tbe means wlthln bis reach to 
guard agalnst the injury, must bear the loss." 

Hère the appellee was guilty of no négligence, and omitted no 
means within its reaçh. It tpok care by its contract to require, as a 
condition concurrent with pi^IjUcation, that the Globe-Democrat 
should.rprJHt; the. copyright notice with the publication of the story. 
It might well be held that, failing compliance with the condition, the 
publication was unautliorized and piratical. ,At ail events, the appellee 
was diligent to protect its rights, and omitted no açt to guard against 
possible injury. It surely cannot be insisted upon that it was the duty 
of the appellee to require proof copy of the imprint before its publica- 
tion. Thp one party was located at Chicago; the other, at St. Louis 
— distant from each other some nine hours by rail. , In the case of 
a daily newspaper, to require such sending, examination, and return 
of proof would be an exaction of impossible diligence. The appellee 
in no way contributed to the act of the Globe-Democrat, or to the 
appellant's act of appropriation of the story, except in this : that it 
sold the right to the GlobeTDemocrat to publish the story in con- 
nection with and conditioned upon the pubHcation of the proper copy- 
right notice. It certainly contemplated no abandonment of its copy- 
right. , Iti sought by solemn provision of contract to protect, dé- 
fend and préserve that right. It exercised its légal right in the only 
way possible, and sought to protect the use of that right as the law 
requires. Under such circumstances the légal maxim may well be 
applied, "Qui jure suo utitur neminem Isedit." To visit the appellee 
with the loss of its copyright, as a, conséquence of the error of the 
Globe-Democrat, would be to punish an innocent party in protection 
of one who, without solicitation or inducement and without compen- 
sation, has appropriated the property of another. 

GROSSCtJP, Circuit Judge. I doubt the correctness of the prop- 
osition of law upon which this case is decidéd. I do not doubt, of 
course, that title to copyright is not lost by theft or piracy of the 
manuscript. Had the Globe-Democrat no authority, or color of au- 
thority, other than that of the theft of another person's intellectual 
production, the patrons of The American Press Association, though 
innocentj cpuld not défend themselves against the Daily Story Pub- 
lishing Company's claims of royalty. They would, in such case, be 
in a situation somewhat analogous to that of an innocent purchaser 
of a chattel from one who had stolen the chattel. 

But the Globe-Democrat did not steal the article. It had authority 
for the publication. Its relation to the transaction was more nearly 
that of a vendee on conditional sale ; and in cases of conditional 
sale, before property can be taken from the hands of innocent third 
persons, it must be shown that there was something more than a mère 
promise, upon the part of the vendee, to perform a condition. There 
must be shown a clear purpose, that pending performance of condi- 
tion, the vendpr shpiild retain title; so that the supposed vendee 
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is in fact, merely bailee, until the condition is performed. Chicago 
Railway Company v. Merchants' Bank, 136 U. S. 282, 10 Sup. Ct. 
999, 34 L. Ed. 349; Arkansas Cattle Company v. Mann, 130 U. S. 
78, 9 Sup. Ct. 458, 32 L. Ed. 854. Even in cases of conditional sale, 
in some states — notably Illinois, Kentucky, Maryland and Pennsyl- 
vania — a bona fide purchaser from a vendee in possession, acquires 
good title. Lincoln v. Quynn, 68 Md. 304, 11 Atl. 848, 6 Am. St. 
Rep. 446. American & English Encyclopedia of Law, vol. 6, page 
489, note 4. Such seems also to be the English décisions under the 
English Bankruptcy Act. 

But I doubt if the question hère involved should be controlled en- 
tirely by the law relating to conditional sales of chattels. The con- 
sidérations are not the same. The two great underlying purposes 
of the copyright law, is to protect the author, and to encourage the 
free circulation of literature upon which no copyright mark is at- 
tached. The latter is quite as important as the former. Thus the 
statute provides a penalty for a false copyright notice upon an un- 
copyrighted article. It provides also a penalty for piracy. But it 
provides no penalty for failure to affix a copyright notice upon a H- 
censed article. 

I think the considérations that ought to govern this case are more 
nearly akin to those équitable considérations goveming the delivery 
of blank bills of exchange, or promis sory notes. Thus if A. exécutes 
and dehvers to B. his bill of exchange or promissory note, leaving the 
amount blank, but stipulating that it shall not exceed, say one hun- 
dred dollars; and B., contrary to such stipulation, fills up the amount 
with a larger sum, and transfers it to C, who pays for it in good faith 
the larger sum, C. may recover of A. the full amount thus paid, not- 
withstanding B. may hâve exceeded his authority. In short, as be- 
tween A. and B., and persons having knowledge of limitations upon 
the authority, the note would be good only for the sum named— one 
hundred dollars — but as between A. and a third person acting in 
good faith, the note or bill of exchange is good for the sum paid by 
such third person. Such a blank note or bill of exchange, is, not- 
withstanding the limitation or condition upon the authority, to be 
treated as a letter of crédit for an indefinite sum. Daniel on Nego- 
tiable Instruments, section 142. It may be said that in cases of 
blank bills or notes the injured third person has parted with some- 
thing of value. That is true. But will not the right of each indi- 
vidual to .make use of current information, unhindered by royalty 
suits, where no sign denoting copyright is exposed, receive an equally 
favorable réception ? Is the parting with money the only contingency 
that will invoke this équitable discrimination as to authority as be- 
tween the parties to the transaction, and authority as to third persons 
who hâve innocently acted on the faith that authority was given? I 
cannot give to the proposition decided the concurrence of a judgment 
satisfîed with itself. 

The decree is afïïrmed. 
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KERR y. SOUTHWICK. 
(Circuit Conrt of Âppeals, Second Circuit. January 15, 1903.) 

No. 22. 

1. Canckllation of Instruments — Qrounds — Inchoatb and Incomplète 

Agbebmknt. 

Pending a suit by complalnant against défendant for Infringement of 
a patent, the parties substantially agreed orally upon a settlement by 
which complalnant was to t&ke a decree establishing tbe validity of bis 
patent, and for an Injunctlon, and défendant was to pay tbe costs, and 
thereafter taise a lieense under the patent, and pay royalties. Défendant 
dictated a mémorandum of the agreement, whleh was slgned by botb, 
and whieh contalned substantially ail the things then agreed on, except 
a, provision for the termination of the lieense In case of a failure to pay 
royalties. Eeld, that complalnant was not entitled to hâve the instrument 
canceled hi equity after he had taken bis decree and défendant bad paid 
the cbsts, on the ground merely that It was Inchoate and incomplète. 

2. DECKEB— COKFOKMITY TO PlBADINGS— GBANTrNG RbLIBF InCONSISTENT WITH 

Bill. 

A suit to cancel an Instrument by wbich complalnant agreed to grant 
défendant a lieense under a patent on tbe ground of fraud, after a flnding 
thereln that the Instrument is valid, cannot be retained for tbe purpose 
of construing the Instrument and enjoining défendant from representing 
that It operated in itself as a lieense, since, if a suit for the latter pur- 
pose could be maintalned at ail, it is entirely inconsistent with the cause 
of action stated In the bill. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Connecticut. 

For opinion below, see 109 Fed. 482. 

John S. Seymour, for appellant. 
Henry D. Williams, for appellee. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

COXE, Circuit Judge. This action was commenced in November, 
1899, to set aside, for fraud and undue infîuence, an agreement be- 
tween the parties, signed March 27, 1897, which is as follows : 

"Mémorandum of Agreement between Kerr & Company and G. W. Southwlclî. 

"In considération of the payment by G. W. Southwlcli of flve per cent, to 
the said Kerr on the gross cash receipts of wire belt lacing sold by the sald 
Southwicli, the sald Kerr wlU grant to the said Southwlclc lieense to sell and 
use wire belt lacing in any part of the United States under Patent No. 456,993. 
now owned by the sald Kerr. 

"And it is understood and agreed that the sale of said wire belt lacing sold 
by the said Southwick, bis agents or représentatives, is to carry llcenses to 
use it as prescribed In sald patent to the purchaser of said wire belt lacing. 

"And it is further agreed by tbe said Kerr that he will at ail times use his 
best efforts to prevent any one from uslng tbe belt fastener described, illus- 
trated and clalmed in hIs patent No. 456,993 with any lacing wire other than 
that made by sald Kerr or sold by said Southwick. 

"It is also agreed between the parties that if it is mutually agreed to bring 
suit against any one to malntain the validity of sald patent, tbe said South- 
wick will pay such portion of the expenses as may be agreed upon between 
the parties at tbe time. If througb any verdict or décision of the Court the 
patent in suit is made Invalid this agreement is annulled. Any notices issued 
by the sald Kerr, his agents or représentatives in relation to tbe décision of 
the Courts or decree of injunction against the said G. W. Southwick and 
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Company -will contaln mention that the sald Southwlck Is llcensed to sell wlre 
belt lacing and make fasteners as preseribed by the patent in suit M la 
agreed between the parties that they wlU maintain a standard price on wire 
belt lacing and that the Hmit of discount wUl be flfty per cent, off list price 
of $2.00 per hundred feet. 

"And the sald Southwlck agrées to purchase the wlre belt lacing from the 
said Kerr; the price on the same is not to exceed twenty-f our cents per pound 
in fifty foot colis, the end of each securely tied, and the said Kerr agrées to 
keep the quality of sald wire fully up to the standard and to fiU ail orders 
from the said Southwick for wlre belt lacing promptly. Any failure on the 
part of said Kerr to furnish the said Southwick wlth wire belt lacing, or If 
at any tlme the quality Is not up to the standard, the said Southwick bas a 
right to purchase wlre for the purpose elsewhere. 

"Approved and agreed by the parties this 8 — 27 — 1897. 

"Hugh Kerr. 

"George W. Southwick." 

This agreement was made in the foUowing circumstances : 

The complainant was the owner of letters patent No. 456,993 for 
improvements in belt fasteners, the belts being fastened at their joints 
with the lacing wire by means of a new and improved stitch. The 
complainant was engaged in manufacturing and selling the patented 
lacing under the name of "Kerr & Co." The défendant was engaged 
in similar business, but the complainant insisted that the lacing so made 
and sold infringed his patent and, in 1896, commenced an infringe- 
ment action against défendant and one Tafït, which proceeded with 
ordinary diligence until the spring of 1897, when the parties met and, 
at the suggestion of the défendant, entered into negotiations for a 
settlenient. Thèse negotiations were carried on by the défendant 
on the one side and by the complainant and his counsel on the 
other, the principal meetings taking place in the law office of the 
latter. The complainant also consulted and received advice from other 
friends in whose judgment he placed confidence. After the matter 
had been discussed in ail its aspects, the main features of the settle- 
ment were agreed on as foUows: 

The complainant was to hâve a decree sustaining his patent and 
an injunction against the défendant, who was to pay $250 or $300 
costs. The défendant was to receive a license and pay a royalty 
on gross receipts and any notices published or sent to the trade an- 
nouncing the decree and injunction were to contain a statement of 
the defendant's license. 

The counsel for complainant, doubting the propriety of asking the 
court for a decree against a party who was already licensed, declined 
to draw up a license until after the decree had been actually entered. 
The défendant naturally desired, before signing a consent that an 
injunction should issue against him as an infringer, some written as- 
surance that a license would be granted him and accordingly he dic- 
tated to a stenographer in the office of complainant's counsel the 
agreement above quoted and had it copied in duplicate. The parties 
left the conférence and went down in the elevator together and, on 
reaching the ground fioor, the complainant, after reading it, attached 
his signature to the agreement. "It is the principal object of this 
suit," says the complainant's brief, "to hâve this document sur- 
rendered up and canceled." 
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j \The b'ill is fràmed Qii tjiis theofy and the proôf is directed towards 
/thé establishment of tiîe proposition that the coinplainant was a 
weak, : feeble, irresponsible old man wholly incapable of transacting 
business, and absolutely under the domination of the. défendant, who 
is pictured as a shrewd,sharp;' plausible and unscfupulous schemer, 
who prepared, the agreement siirreptitiously and procyred its exécu- 
tion by fraud and undue in'fluençel We do not think that this vievv 
is sustaihed by the proofs. 

The évidence is wholly insùfficierit to sustain a char^^e of fraud and 
undue influence. Thé a^jl-e^n^ent, so far as it went,, was substantially 
correct. It was not a final" settlement ; no one has pr'etended that 
it was. It was a mémorandum which settled the negotiations as 
far as they had procéeded and they had proceeded almost to a con- 
clusion. 

At the argument it was, irt substance, conceded that îf the agree- 
ment had cdntained a provision for the termination of the license upon 
failure to pay ro'j^alties, it WOuld hâve been substantially in accord 
with the previous understahding. That such a liCense would hâve 
been accéptedby the défendant but for the unforfunate disagreement 
between the parties, which took placé subsequenfly, there is no rea- 
sonto'^dcfiibt. If either party occupied a position of advantage toward 
the pthei"* it- wàs the cornplainaiit and not the défendant. The dé- 
fendant -was aloné; the complàina:iit, an intelligent and carefui busi- 
ness rilàn, had the advice frorii thè bèginning oî his lawyer and his 
friends. ' The negotiations were carried on in the office of the com- 
plainant's soliciter, an accomplished patent lawyer, who certainly 
would not permit his cHént, to bfe" imposed upon. That he was not 
imposed'upon is evidenced by the oral agreement and by the very 
mémorandum in contr'oyersy. So far from being unilatéral as against 
the complairiânt it vy^Ould not bé difïîcult to establish the proposition 
thàt the àdvantag'ës pfepbnderated in hîs favor. ' He got rid of a 
vexations and expensive patent suit, the result of which was uneer- 
tain. He obtained à fècognition of the validity of his patent from one 
of his cHief compétitdfs in trade."'The défendant paid him $300 in 
cash ànd agi-eed ïo pay him royalties UpOn ail sales in the future. 

An àè:reement, which contaîns nothing unfair, which is a truthful 
statement of the understanding between the parties so far as it at- 
tempts to State the understanding, cannot be treated as invalid for 
fraud beeause it is inchoate and incomplète. We prefer to think that 
thé defetidant IS not thé accomplished rogue he is represented to be 
and that hié conduct ori the .27th of March can be accounted for 
without attributing a sinister motive to his every word and action. 

Unciufestionably the defendaht is à shrewd business man accus- 
tomed to prompt action and anxious to economizè time. Is it not 
probable that, tired out by the interminable and indeterminate char- 
acter of the negotiations and disdouraged by the prospect of further 
delay, he conduded to take the matter in his own hands and procure 
something from the eomplainant which would protect him from a 
decree arid an. injunctjon' which treated him as an infringer? Some 
of theJ'siîbëeqwenlî'àctS of the defeïldant were unfair and indefensible, 
but this was after he had been treated as an infringer aiid when both 
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parties were in a position of armed neutrality. Each was engaged 
in an effort to forestall the other with the trade and though some of 
the letters and circulars of the défendant were untrue those of the 
complainant did not state the whole trath. They were misleading 
and furnished some provocation, though, of course, no justification 
for the defendant's statements. The attempt to prove the défendant 
guilty of forgery has been wholly unsuccessful. 

The complainant ratifîed the mémorandum agreement, by acting 
pursuant to its terms, and also by retaining the $300 and the decree 
and injunction. He was also guilty of lâches in delaying the com- 
mencement of the action for over two years after he had knowledge 
of the facts upon whieh his cause of action restÇ; 

We hâve thus considered the questions of fraud and undue influ- 
ence as bearing upon the validity of the March agreement in so far 
as they may legitimately affect the décision of the court upon the 
issues presented by the defendant's appeal. 

We do not deem it necessary to discuss at greater length ail of 
the questions presented by the briefs, for the reason that the validity 
of the March agreement is only indirectly involved on this appeal. 
The trial judge did not find it to be fraudulent and did not set it aside. 
He says; 

"The memoranaum (March 27, 1897.) does not widely difler from the pro- 
posed termB of settlement then under discussion; It was at least approved by 
complainant when signed. * • * The mémorandum ought not to he can- 
celed for it Is the defendant's évidence of an agreement for a license whicli 
he was at the time certainly, and perhaps hereafter mày be entitled to hâve 
executed. But plalntiff is entitled to an InjunctioB ûgainst defendant's repre- 
senting thàt be has a license." 

The decree subsequently entered provides for an injunction as stat- 
ed. The défendant appeals. 

The agreement was not decided to be fraudulent ; on the contrary 
it was held valid as an agreement for a license ; it was not set aside and 
the complainant has not appealed. 

We hâve, therefore, a bill praying for a decree declaring fraudulent 
and void a written agreement and for an injunction based upon and 
naturally following a finding that the agreement is fraudulent and 
void. We hâve also a decree holding the agreement valid, but award- 
ing an injunction precisely as if the agreement were declared void. 
The sole question in this court is, can such a decree be maintained? 
We are of the opinion that it cannot be. 

The suit entered the Circuit Court as an action to cancel a written 
instrument on the ground of fraud ; it emerged therefrom as an action 
to restrain unîair compétition in trade. Such a transformation in the 
character of the action cannot be permitted. Having found the agree- 
ment valid the only course open to the Circuit Court was to dismiss 
the bill ; it could not retain the action for the purpose of construing 
the instrument, declaring the defendant's interprétation thereof erro- 
neous and enjoining him from making that interprétation public. 

Test it in another way: Suppose that the bill, after reciting that 
the parties had made an agreement for a formai license and that the 
défendant was untruthfuUy representing that he was actually licensed, 
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had prayed for an injunction restraining him from making such repré- 
sentations; could such a bill be maintained? It is thought not. 
Equity does not undertake to regulate the conduct of men along such 
narrow and esSentially ethical lines. It does not undertake to pre- 
vent the expression of opinions. It may, in rare instances, restrain 
a false statement of fact, but not the mère expression of an opinion 
if it hâve any basis at ail on which to rest. Able lawyers differ as 
to the proper construction of the agreement in question and a layman 
may be pardoned for thinking he has a license when he is confirmed 
in that opinion by counsel leamed in the law. In any event, the dis- 
tinction between what the défendant may lawfully say and what he 
may not say is too shadowy and attenuated to warrant the interfér- 
ence of a court of equity. Ahhough he may not say that he has a 
formai license signed by the complainant he may say, with perfect 
propriety, that he has a written agreement for a formai license signed 
by the complainant. The court cannbt undertake to regulate the af- 
fairs of trade in such minute détails. 

If a bill containing the assumed averments cannot be maintained 
it is manifest, a fortiori, that a bill to cancel a license agreement on 
the ground of fraud cannot be maintained for such a purpose. The 
suit is distinctly an action of fraud. The complainant based his 
right to recpvery upon the theory that the agreement of March 27, 
1897, was void. He cannot now obtain the same relief upon the 
theory that it is valid. The two théories are inconsistent. 

An examin^tion of the testimony has convinced us that this dé- 
plorable controversy might hâve bçen avoided if the parties had 
treated each other with greater considération and forbearance and, 
in this respect, both parties are to blâme. The complainant, as early 
as the spring of 1897, regarded the défendant with suspicion and dis- 
trust and acted accordingly. It was, therefore, difficult to arrange 
the very slight différences which existed between them. On the other 
hand the défendant might hâve brought about a reconciliation had he 
desired to do so. This hostile condition continued until the in jury to 
both was irrémédiable, but we cannot think that the défendant is 
solely responsible for this resuit. 

It follows that the decree must be reversed with costs and the cause 
remanded to the Circuit Court with instructions to dismiss the bill 
without costs. 



THB EUROPEAN. 

(Circuit Court of Appeals, Flfth CSrcult February 17, 1903.) 

No. 1,173. 

1. Shippino — Who are Passengbrs — Sbamen Retuknkd ukdbb Contbaot. 

Citizens of the 'Dnited. States, who shipped as horsemen on an Engllsb 
Bhlp to care for horses and mules durlng a voyage from New Orléans to 
South Africa under a contraet that they should be returned free to an 
American port, subjected themselves to the English law, and durlng the 
time of their service were to be considered and treated as British subjects; 
but thelr term of service ended at the end of the voyage in South Africa, 
the passage home being a part of thelr compensation, and on the voyage 
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home they were passengers, and thelr rights as such were governed by 
the laws of the TJnited States. 
S. Bame— Carriage op Passengers— Liability pok Furnishiwg Impropbr Food. 
Act Aug. 2, 1882, 22 Stat 186 [U. S. Comp. St 1901, p. 2931], to regulate 
the carriage of passengers by sea from a forelgn port to a port of the 
United States, provides In section 4 that if any such passengers shall at 
any time during the voyage be put on short allowance for food and water. 
except In cases of necessity, the master shall pay each passenger Ç3 for 
eaeh and every day of such short allovrance. Held, that the furnishing 
to passengers, without necessity, of bad or Improper food, which was 
unfit to eat, was équivalent to putting them on short allowance, and en- 
tltled them to recover as damages an amount equal to that flxed by the 
statute. 

Appeal from the District Court of the United States for the East- 
ern District of Louisiana. 

This cause was commenced by filing a libel as foUows : 

"The llbel of Armand Marx, Jerry Stoddard, Adolph Gaitskill, Wellman 
Bond, Robert Bond, Roy Snodgrass, John Stoilth, G. Hyde, A. R. Bmerlcls, 
George Nobles, Sidney Thibodou, M. Hagan, .1. W. Wllson, James Scott, ail 
citlzens of the United States of America, against the Britlsh steam^lp 
European, In a cause of damages civil and maritime, allèges as foUows: 

"First. That on or about May 29, 1901, they embarked as passengers on 
board said S. S. European, at Durban, South Africa, to be transported as 
passengers on said S. S. European from Durban to New Orléans, their pas- 
sage money having been pald to the master of the European by Capt. Bennett, 
of the S. S. Rippingham Grange, for llbelants. In the sum of fifty-flve dollars 
for each libelant. 

"Second. That as passengers llbelants were Informed they would receive 
and expected to receive décent and proper sleeping quarters and proper food 
and treatment, but that in truth and in fact they were compelled to sleep 
in the hold, where horses and mules had formerly been kept — thts S. S. 
European bavîng just discharged a cargo of horses and mules; that their 
food consisted of hash made of rotten sait méat, soup made of rotten sait 
méat, oatmeal filled with rat excrément and dirt, putrid and rancid oleomar- 
garine. sour bread, chicory without sugar, except at rare intervais, also tea; 
that food of this character was given libelants during the entire voyage from 
Durban to New Orléans, which lasted from May 29th to June 29th, or a 
period of one month, with the exception of two or three days before the ves- 
sel leached New Orléans. 

"Third. That there was plenty of good wholesome food aboard said S. S. 
European, which could hâve been furnished libelants, but it was not; that 
good potatoes were furnished libelants for the flrst day or two eut, and then 
ceased; that three times during the voyage were libelants furnished with 
fresh méat for dinner; that time and again was the captain's attention 
called to the condition of the food furnished libelants, but he told them they 
would hâve to eat that or none; that libelant Marx, acting for ail, exhiblted 
some of the rotten méat to the captain that libelants had to eat, but the cap- 
tain said they had to eat it; that previous to that libelant Marx had walted 
on the captain, and eomplained to the captain about the food, and the cap- 
tain Informed him It would be remedied, but It never was. 

"Fourth. That libelants suffered mentally and physically by being compelled 
to eat this character of food; that they hâve been weakened and debilitated; 
and that damages In the sùm of $500 should be awarded each and every one 
of libelatits by virtue of the foregoing allégations. 

"Flfth. That ail and singular the promises are true and correct, and wlthln 
the admiralty Jurisdictiou of the United States and of this honorable court. 

"Wherefore libelants pray that process in due form of law according to 
the course of this honorable court in cases of admiralty and maritime Jiiris- 
diction may issue against the said S. S. European, her tackle, apparel, and 
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furnltuMi''ân'd- tliat' àll persans claltrilnê any right, tltle,"or Interést In the 
said 9. S. European may be clted to appear and to answer upon oaûi ail and 
singularthe mattere aforesaid, and that this honorable court will be pleased 
to deeree : in i fàvoTi of Itbelants' demanda In the sum of flve hundred dollars 
for each Ubelaalt,: and that the sald SrS. European may be condemned and 
sold to satisfy same, together wlth costs; and libelants pray for gênerai and 
équitable relief." 

The answer of claimants allèges as follows : 

"First. That the flrst article of sald libel Is not true, but the truth !s as 
follows: That the steamship European is not a passenger ship, but a 
freighter; and on or about May 29, 1901, she was lying in thé port of Durban, 
South Africa, where she had just discharged a cargo of horses and mules, 
which she had brought from New Orléans, and that the ship was fitted up 
entirely for the transportatioti of i tbts llve stock; that there was lying In the 
said port the steamship Ripplngham Grange, with the libelants and a large 
number of other so-called muleteers or horsemen aboard, she being under 
contract to return them to some port in the United States or Canada; that 
the master of sald vessel applied to the master of the European, and re- 
guested that he consent that the libelants and othër muleteets on the Eip- 
pingham Grange should be transportéd b^ck to New Orléans, on which voy- 
age the European was about to proceed; that the master of the European 
made known to the master of the Ri^piiigham Grange the exact condition 
of bis steamer, and that the same was well known to the libelants when they 
came on board of his said vessel. 

"Second. That the allégations In the second article, Contained are not true, 
but the truth is as follows: That libelants well knew When they came on 
board of the European exactly what were the conditions of the vessel, what 
■vere the quarters ib which they wbuld hâve to sleèp, and that they chose 
m the vessel their own sleeplng quarters, and that the quarters occupled by 
them were as good as it was pos'slblfe to afford them under the circumstances 
of the case; that the food furnished to them was the best that was on boârd 
of the yessél;' that the entire stores of thé ship had been taken aboard at 
Liverpool, oh thé preceding voyage from Liverpool to New Orléans, and be- 
fore being alloWed tô clear the éntîre stores were deposlted on the dock, and 
wére inspected by the inspectors of the board of trade, which, under the 
English law Is the àuthority charged with such inspections; that they were 
found good, sound, and sufflclent in every respect, and the ship was provisioned 
under thîs inspection. 

"Third. Th^t thft allégations bf the third article are true in part and false 
în part. That tinielt is that thère was plenty of good, wholesome food aboard 
the steamship European, but it Is untrue that same was not furnished to 
libelants; that tte best food in tiie sliip was furnished to them; that It 
was ail edible; tliat fresh méat was furnished as long as the llve stock 
lasted, and that at Barbadoes addltional llve stock was taken on board; and 
respondent speclally avers that everything possible w;as done to furnlsh good 
food to tbe libelants, and that in no respect was the ship at fault. 

"Fourth. That the allégations of the fourth article are untrue, and that 
libelants nelther Siiffered mentally nor physlcally from the food given them, 
and they were not weakened thereby, and that nb damages whatsoever ac- 
■cràéd to them. 

"Flfth. That the fifth article of the Ilbel is untrue. 

"Sixth. Respondent avers that the said libelants were Idle, 111-conditloned, 
•and refused to do work that was olïered to them; were captious, and dis- 
^dsed to flnd fault, grùmble, and make trouble; that there was really no 
cause for complalnt outslde of the hardships necessarlly Incident to long 
subtropical voyages such as that from Durban to New Orléans; that they 
were furnished with quarters as good as could hâve been furnished under 
the circumstances, and quarters of which they kiiew when they came aboard 
of the vessel; that the food bought was sound and plentlful, and that the 
fare furnished them was as good as could hâve been furnished by a frelght 
vessel on a: voyage of that character, ail of the circumstances being consid- 
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ered; and that the complaints of llbelants are not such as should appeal to 
this honorable court. : ^ 

"Seventli. ïbat ail a.nd slngular tUe matters set up in this answer are 
true." 

Much testimony was taken tending to show that the food fur- 
nished the libelants on board the steamship European in the voy- 
age from Durban, South Africa, to the port of New Orléans, was bad 
and improper at timeS, and for some days, during the voyage. The 
master of the steamship European testified — and his testimony is un- 
contradicted — of the circumstances and arrangements under which 
the libelants were taken on board the steamship European for the 
voyage from Durban, South Africa, to the port of New Orléans, as 
follows: 

"Q. Now, -wlll yoti State the circumstances, captain, ùnder whlch thèse 
Klppingham Grange men came on board your ship? A. The captain of the 
Rippingham Grange met me golng on shore in the docli at Durban, aiid 
asked me if — He told me he was brdered to Sidney with his ship, and his 
muleteers had to be sent home, and -would I talîe them bacli to New Orléans; 
and I said, 'No,' I would hâve nothing to do with them. 1 had enough trou- 
ble with my own, and I had heard about the trouble that other ships had. So 
that evening his agent eapie to me hlmself, also the American consul, and 
pue it to me as a personal matter that I should relieve him of the responsibil- 
ity of thèse men, getting them back to New Orléans, saying that 1£ I Would 
take them back they would pay anything we lilied to offier to get them back 
to New Orléans. Q. Who said that? A. The American consul said that, 
with the captain of the steamer Rippingham Grange, as It was a great hard- 
ship on thèse men being left, and probably being returned on a tramp steamer 
going to Saint Lucla. As the captain was a personal friend of mine, I was 
prevailed upon, very much against my will, to consent to take them back; 
but I made an express stipulation with him that he should Inf orm thèse 
muleteers that we were taldng them back as muleteers pure and simple, 
and that they must bring their beds and flttings with them; that I had 
nothing on board, and could not obtain them there. He also offered to put 
some provisions on board, and for me to buy them there; but on my going 
up from the house with the steward later to see what we had on board, 
we found we had ample for the voyage back to New Orléans, so I pur- 
chased in Durban only things sueh as fruit and smail canned goods, and I 
had to wait about six hours to get thèse men on board. They were not 
allowed to land in Durban. They couldn't go on shore. The immigration 
officer would not allow them to land. And so we had to take them direct 
from the Rippingham Grange to our steamer. Now, when I was on board of 
the tug, Captain Bennett made a request of me that I would give thèse men 
employment with my own muleteers on the return passage, which we did to 
a great extent, as much as we wanted them. Q. Then the American consul 
and Captain Bennett of the Rippingham Grange had the understanding with 
you that they were to notify thèse men that they would return as muleteers? 
A. Tes, sir; pure and simple." 

It is also established by testimony that passage money to the 
amount of £ii — say $55 — was paid to the European for the passage of 
each libelant. The shipping papers with the steamship Rippingham 
Grange show that the libelants shipped on board the Rippingham 
Grange for a voyage as muleteers or horsemen from the port of New 
Orléans to some port in South Africa, with a stipulation that they 
should hâve return passage to New Orléans, the port of shipment. 
On submission the District Court found that the libelants were en- 
titled to recover, giving the following reasons for judgment; 
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"It Is perfectiy well settled that the libelants, who afe cltlzens of the 
United States, subjected themselvea to the English law by enllstlng on à 
Brltlsb veesel. They were to be' consldered as British subjects for the time 
of the enlistment. See In re Ross, 140 U. S. 470-472, 11 Sup. Ct. 897, 35 
L. Ed. 581; The Marie (D. O.) 49 Fed. 286; The Welhaven (D. C.) 55 Fed. 80. 
On their way back from South Africa, the libelants werè passengers, $55 
having been paid to the ship as passage money for each of the libelants. 
In determinlng what food, aceommodatlon, and treatment the libelants were 
entitled to as passengers on thejr homeward trlp, their entire contract should 
be considered. Théy were to. go from New Orléans to South Africa as hos- 
tlers or ihuleteers, and then they were to be returned to New Orléans. The 
court is clear that nnder this contract the libelants had no right to expect 
better food, accommodation, and treatment on the return voyage than they 
were entitled to on the. outward voyage. But they were entitled, of course, 
to proper, wholesome, àhd sutBclent food. The court, after carefuUy con- 
sidering the volumlnous and conflicting évidence In the case, Is satisfied that 
the libelants are entitled to a recovery because of bad and improper food. 
If , the cause of action had arlsen on the outward trip, it is clear that the 
matteir would hâve been governed by the English law, whlch, In the absence 
of pfoof pf spécial damages, allows seamen but one shilling per day for 
bad food. Whjle this provision of the English law was not operatlve on the 
return voyage, when the libelants were passengers, yet that provision, In a 
case like this, where no spécial damages hâve been shown, might well be 
considered In flxing the amount of the damages. It seems to the court, un- 
der ail the drcumstances of this case, that an allowance to each libelant of 
,$15 is fuU compensation." 

And thereuppn rendered a decree for the libelants, 14 in number, 
awarding each thesum of $15; a total of $210. 

From this decree the libelants hâve appealed, claiming that under 
the proof they were entitled to the damages originally claimed in 
the libèl. ' 

J. A. Woodville, for appellants. 

H. C. Gage and Saml. X,. Gilmore, for appellee. 

Before PARÛEE and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge (after stating the facts as aboyé). After 
a careful ex^mination and full considération of the évidence, we agrée 
with the learned district judge in holding that the libelants, citizens 
of the United States, by shipping as horsemen on an English vessel, 
subjected thehiselves to the English law, and that for and during 
the time of thé shipmeht they were to be considered and treated as 
British subjects,. But we are unable to apply this further than for 
the shipment which was a voyage from the port of New Orléans to 
South Africa. As we viéw the case, the voyage ended in South 
Africa, and the passage home which was Contracted for was a part 
of the compensation; The voyage ended, the libelants were free ; 
and, while :thçy were brought home under contract, they were 
brought npt as enhsted men, shipped seamen, but as passengers. 
This is a fair construction of the shipping articles, and a proper view 
to be taken : under the eircumstances. 

We are also of opinion that the libelants on theîr return home 
were not only passengers; but were passengers within the meaning 
of and entitled to the protection of the act of Congress to regulate 
the carriage of passengers by sea, approved August 2, 1882, 22 Stat. 
186 [U. S. Comp. St. 1901, p. 2931], which was enacted for the pur- 
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pose of protecting emigrant passengers and ail passengers other than 
cabin passengers taken on board at any port or place of a foreign 
country to be brought to any port or place in the United States. 

We agrée with the District Court in the finding that under the 
circumstances and the spécial arrangements shown to hâve been made 
under which the libelants were taken on board the European they 
were not entitled to complain of the quarters and accommodations 
furnished, because the évidence clearly shows that the same quarters 
and accommodations, to ail intents and purposes, were furnished the 
libelants that were furnished the horsemen regularly on board the 
steamer European; in fact, the évidence shows that the quarters 
were the best that could hâve been furnished under the circum- 
stances, and were ail that the master agreed to furnish prior to their 
going on board ; and we find that from the actual quarters furnished 
the libelants on board the European sufifered very little, if any, 
hardship or damage. 

The finding of the District Court that bad and improper food was 
furnished is sustained by the weight of the évidence, so that practical- 
ly the only question arising on this appeal is whether the libelants 
recovered sufficient in the lower court to pay the damage or damages 
resulting from bad and improper food furnished on the voyage. The 
judge a quo, in fixing thèse damages, considered that, if the cause of 
action had arisen on the outward trip, the matter would hâve been 
covered by the English law, which, in the absence of spécial dam- 
ages, allows seamen one shilling per day for bad food; and he says 
that, while this provision of the English law was not operative on 
the return voyage, when the libelants were passengers, yet that such 
provision in a case like this, where no spécial damages hâve been 
shown, might well be considered in fixing the amount of damages. 
In other words, in fixing the amount of damages, the learned judge 
considered the English law in cases somewhat like, but seems to 
hâve overlooked, the American law, which we thînk more particularly 
bears upon the subject. Section 4 of the passenger act of 1882, 22 
Stat. 188 [U. S. Comp. St. 1901, p. 2935], provides with reeard to 
passengers — the category in which we are bound to place the libel- 
ants— ^as follows : 

"Sec. 4. — An allowance of good, wholesome and proper food, witli a reason- 
able quantity of fresh provisions, which food shall be equal in value to one 
and a half navy rations of the United States, and of fresh water, not less than 
four quarts per day, shall be furnished each of said passengers. Three meals 
shall be served daily, at regular and stated hours, of which hours sufBclent 
notice shall be given. If any such passengers shall at any time during the 
voyage be put on short allowance for food and water, the master of the ves- 
sel shall pay to each passenger three dollars for each and every day the pas- 
senger may hâve been put ou short allowance, except în case of accidents, 
■where the captain Is obliged to put the passengers on short allowance." 

We hâve always recognized in this court that in appeals in ad- 
miralty we would not disturb the amount of damages allowed by the 
District Court where it is a matter of discrétion, and to increase or 
diminish would, in efifect, be a mère substitution of our judgment ; 
but that where the District Court has proceeded upon a wrong rule, 
or, in allowing damages, has overlooked some important élément 
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proper to be considered, we are at liberty to review and détermine the 
araount of damages which, under our views o£ the case, ought to 
be allowed. The judge a quO, in fixing the amount of damages to 
be allowed, : considered the EngHsh law, and thereon seems largely 
to hâve bàsed his judgment. He makes no référence to the law 
of.the United States, quoted above, which we think should be con- 
sideredj if not control, in assessing damages for bad and improper 
food furnished to passengers who come within the purview of said 
law. The évidence shows that there was sufficient and proper food 
on board the ship, and no sufficient reason is given why bad and 
improper food was served, nor any reason given why the libelants 
should hâve been put upon a short allowance. There is évidence 
strongly tending to show that some of the bad and improper food 
furnished was disgustingly bad, too bad for any but starving persons 
to eat; and there is also évidence tending to show that the libelants 
sufïered from starvation, nausea, diarrhœa, weakness, and loss of 
flesh. In fact, the proof with regard to the quality of food served is 
such that, if the court is to allow any damage at ail therefor, it would 
seem that it ought to allow up to the statutory provision of our law 
in cases where passengers are unnecessarily put upon short allowance. 
While furnishing bad and imprûper food to a passenger is not tech- 
nically the same as putting the passenger on a short allowance of 
food, we think it is substantially équivalent. 

As hoticed above, the provision for putting a passenger on a short 
allowance of food under the passenger act of 1882 is $3 per day. 
We gather from the évidence that the libelants were not furnished 
bad and improper food on the whole voyage, nor on every day of 
the whole voyage ; that there were days on which it is admitted by 
ail of the libelants that proper and sufficient food of the kind was 
furnished. While this is the case, as shown from the évidence, we 
think it is properly inf érable from ail of it that at least on 15 days 
of the voyage bad and improper food was furnished. Our conclu- 
sion, therefore, is that in assessing the damages in this case the 
libelants should be allowed $3 per day for 15 days, which makes the 
sum of $45 to each libelant. 

For thèse reasons the decree of the District Court is amended by 
increasing the sum to be recovered by the libelants from $15 each 
to $45 each, from a total of $210 to a total of $630, and, as thus 
amended, the decree appealed from be affirmed ; and it is so ordered. 
The costs of appeal to be paid by the appellee. 
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TURNBULL v. NEW ORLEANS & C. R. CO. 

(Circuit Ctourt o£ Appeals, Fifth Circuit Pebmary 17, 1903.) 

No. 1,186. 

1. DbATH BY WRONGFni, ACT — CONTRIBCTOKT NeOLIGENCB — PrOXIMATK 

Cadse. 

In an action for death by wrongful act, an instruction that tlie défense 
of contributory négligence will net avall if défendant, by the exercise of 
reasonable care, could bave avoided tbe accident, correctly states tbe law, 
and Is not objectionable as belng too broad or mlsleading. 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana, at New Orléans. 

E. Howard McCaleb, for plaintifï in error. 

Henry P. Dart and Benj. W. Kernan, for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. The plaintifï in error has assigned 
niany alleged errors in the action of the Circuit Court on the trial 
of this case. We will notice only one of them. It is stated in thèse 
words : 

"The court erred in refuslng to charge the jury, as requested by plaintiûf. 
as follows: 'In an action like this for damages against a railroad company 
by the surviving parent for tbe injury, sufîering, and loss of bis son, run 
over and klUed by a car of the défendant company, the défense of contribu- 
tory négligence will not avail if, by reasonable care on the part of those lu 
charge of the electric car, the accident could bave been avoided.' And the 
reasons assigned by the court for refusing sald charge are contrary to the 
jurisprudence of tbe fédéral courts." 

The reasons just referred to are shown in the record to be as fol- 

lows: 

"The trial judge states that hls reason for refusing said charge was that 
the same was too broad and mlsleading. The trial judge stated the true rult» 
to the jury in the gênerai charge, as follows: 'Therefore I say to you that In 
this case, if you find that the railroad company was at fault — that the fault 
of the railroad company caused the Injury — that, however much the child 
was négligent, yet, if you find that the motoneer dlscovered the danger of 
the child in time to save tbe chlld, and did not do so, why the child could 
recover, notwithstanding the child's own contributory négligence. And I 
charge you further that if you find in this case that the conduct of the moto- 
neer or the railroad company evinced such a reckless disregard of the life 
and safety of the cbild as to amount to a willful injury, then the chlld could 
recover, regardless of its own contributory négligence.' The Instruction asked 
for is evidently based upon the case of Davies v. Mann, 10 Mees. & W. 546. 
whlch, as mlsunderstood by some, has been the cause of much trouble and 
confusion in cases for personal Injuries. Beach on Contributory Négligence, 
27, 28, 10, 11, 55, and 201. It is plain that the Instruction asked for Is a 
nullification of the doctrine of contributory négligence. The Suprême Court 
of Louisiana has so said. Oowden v. Railway Co., 106 La. 238, 30 South. 
747. The doctrine of Davies v. Mann, as incorrectly stated by some courts, 
has never been the law of the fédéral courts. On this point a number of cases 
could be cited. Mr. Thompson, in bis récent excellent work on Négligence, 
shows that an instruction such as the one in hand leaves the jury wlthout a 
guiding mie. AU the authorltles agrée that a plaintifC cannot recover for 

U 1. See Négligence, vol. 37, Cent. Dig. § 115. 
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Personal Injuries, If, by due care, he could hâve avoided the înjury. There- 
fore an Instruction to that effect shouM clearly he given to the jury, if 
thereupon the Jury are told that the plaintiff can recover, notwithstanding hls 
contributory négligence. If the défendant, by due care, could hâve avoided 
Injuring hlm, It Is clear that the Instructions are confllctlng, and the jury 
are left In hopeless confusion. Of course, when no question of contributory 
négligence on the part of the plalntlff Is Involved, it is proper and right to 
charge that the défendant Is liable, even If he did not dlscover the danger, 
provlded he could hâve avoided the Injury by exereising due care. In such 
a case there Is négligence only on one side. But whenever the plaintiff con- 
tributes to hls own injury by hls négligence he cannot escape the efCect of his 
négligence by showlng that the défendant could, by the exercise of due care, 
avoid dolng the Injury. It Is siroply a case of two persons at fault. If the 
doctrine of contributory négligence is to be maintained, It Is clear that the in- 
struction asked for was properly refused," 

The son of the plaintiff, for whose injury, suflFering, and loss dam- 
ages are claimed, was an infant eight years of âge. The language 
of the requested charge assumes that it was applicable to the évidence 
on the point to vi^hich the request was directed, and the language of 
the charge given by the judge, set out in his reasons for refusing 
the request, must be taken as conceding that the évidence in the 
case called for a proper charge on the point. It appears from this 
action of the circuit court, and from its action on numerous other 
requests for charges submitted by the plaintiff and refused, or given 
only in part, or çiven as modifîed, that the mind of the very learned 
and careful trial judge had become settled in the conviction that the 
only cases in which a person who bas been injured partly through his 
own négligence and the négligence of another can recover are those 
where, although the party injured was négligent, the party who did 
the injury saw the danger in time to hâve avoided it, and could hâve 
avoided it, and did not do it. In the récent excellent work on Nég- 
ligence of Mr. Thompson, to which the trial judge refers, that dis- 
tinguished text-writer says, in substance, that the old rule on the 
subject of contributory négligence was that no recovery could be 
had where, by exereising ordinary care, the party injured could hâve 
avoided the conséquences of defendant's négligence. He says that 
this was a harsh rule, but that it had the merit of certainty. It could 
seldom be misapplied by the court, or misunderstood by the jury; 
but it soon received at the hands of the courts a qualification so called, 
viz., that, although the plaintifï was guilty of the want of ordinary 
care contributing to the injury, yet this vnll not prevent him from 
recovering damages of the défendant, if the défendant might, never- 
theless, hâve avoided the injury by the exercise of ordinary care on 
his part. Commenting on the old rule and this qualification, so called 
(as he describes it), he says thèse doctrines remain little more than 
metaphysical abstractions, tending to confuse the courts and juries, 
and to defeat the ends of justice, unless there can be extracted from 
them a definite practical rule or rules. He says that he is convinced, 
after further study of the adjudications of both the English and Amer- 
ican courts, that the whole subject of contributory négligence remains 
in a State of great confusion and uncertainty; that the doctrinal for- 
mulas already laid down (in the preceding sections of his work) are 
reiterated in many judicial opinions without their import being under- 
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stood by the judges who make use of them, and that even, those 
judges who, by study, seem to bave acquired definite theoretical views 
of tbe import of thèse expressions, are unable to agrée upon any 
definite rules with respect to their application; that nothing will 
better convince one of this than the diversity of opinion among the 
English judges and law lords in the case of Radley v. London & 
Northwestern Railway Company, i App. Cas. 754, wherein thèse 
judges and lords ail appear to bave agreed that the doctrine of Davies 
V. Mann was the settled law of England, but their opinions were di- 
verse as to the application of the rule. 

In further discussing the qualification of the old rule, Mr. Thomp- 
son says that when the défendant is driving an instrument of danger, 
sucb as a railway train, or is doing something of such a nature that, 
unies s extrême caution is used, it is likely to lead to mischief, the 
law so far conforms to the dictâtes of humanity and enforces the plain 
obligation or moral duty as to require the défendant to keep a con- 
stant lookout, and to exercise an unremitting diligence, which is no 
more than requiring bim to exercise a degree of care in proportion 
to the danger to others, to tbe end that tbey may not be injured ; 
and this duty especially arises in favor of children, the aged and 
infirm, and in gênerai in favor of those who, by reason of physical or 
mental décrépitude, are incapable of caring for themselves. The 
subtitle of the section in which the language just referred to is used 
is in thèse words : "Or When He Ought to Hâve Discovered Plain- 
tifï's Négligence." Section 239. 

In the case of Inland & Seaboard Coasting Company v. Toison, 
139 U. S. 558, II Sup. Ct. 655, 35 L,. Ed. 270, the Circuit Court had 
instructed the jury as follows : 

"There Is another qualification of this rule of négligence, which it Is proper 
I should mention. Although the rule is that, even If the défendant be shown 
to hâve been guUty of négligence, the plalntlfC cannot recover if he himself 
be shown to hâve been gullty of contributory négligence which may hâve had 
Bomethlng to do In causlng the accident, yet the contributory négligence on 
his part would not exonerate the défendant, and disentltle the plalntifF from 
recovering, if It be shown that the défendant mlght, by the exercise of reason- 
able care and prudence, hâve avolded the conséquences of plaintîffs négli- 
gence." 

Of this instruction Mr. Justice Gray, as the organ of the court, 

said : 

"The qualification of the gênerai rule, as thus stated, is supported by dé- 
cisions of hlgh authority, and was applicable to the case on trial," 

He cites numerous cases, naming iirst Radley v. London & North- 
western Railway, i App. Cas. 754. 

In Grand Trunk Railway Company v. Ives, 144 U. S. 408, 12 Sup. 
Ct. 679, 36 L. Ed. 485; Mr. Justice Lamar refers to the generally ac- 
cepted définitions of contributory négligence as laid down by the 
courts and by text-writers, and, without going into a discussion of 
them, or even attempting to collate them, states: 

"That the generally accepted and most reasonable rule of law applicable 

to actions In which the défense is contributory negligencîe may be thus stated: 

'Although the défendants négligence may hâve been the primary cause of 

the injury complained of, yet an action for such Injury cannot be malntalned 

120 F.— 50 
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if the proximate and Immédiate cause of tJie Injury can be traced to thé want 
of or(Jlr(ary care and caution In the person Injured; subject to this qualiflca- 
tion, :whicb has grown up in récent years (having been flrst enundated In 
DaTies V. Manh, 10 M. & W. 546): that the cofatributory négligence of the 
party injured will not defeat the aëtlon If it be shown that the défendant 
might, by the exercise of reasonable care and prudence, bave avoided the 
conséquences pf the Injured party's négligence." 

The requested charge which we are discussing is almost identical 
in its language with the firSt headnote to the opinioft' in the case of 
Thomas McGuire et al. v. The V. S. & P. R. R. Cp., 46 La. Ann. 1543, 
16 South. 457. In that case the qualification of the old rule is most 
strenuôusiy applied. It is likewise given controUing application in 
the subséquent case of Lampkin V. McCofmick, 105X3. 418, 29 
South. 952, 83 Am. St. Rep. 245. It is most elaborately discussed 
and approved and supported in a still more récent case decided by 
the Suprême Court of Louisiana. McLanàhan Tudor v. The V. S. 
& Pacific R. R. Co., 34 South. . 

After a careful examination of a number of récent décisions of the 
courts of highest authority and of the most approved text-writers, 
we cohclude that the requested charge was not too broad, and was 
not misleading, and that the éxcerpt from the trial judge's gênerai 
charge d'oes not fully state the true rule, but omits to instruct the 
jury that, if the motoneer ôUght to hâve discovered the danger of the 
child in time to save it, he could recbver, notwithstanding his own 
coritribiltory négligence. It is always tru€, and cannot be too strong- 
ly impressed on the minds of trial judges, that instructions to juries 
should avoid abstractions, and get as close as may be to the par- 
ticular issues and évidence in the case on trial. Those issues and 
that évidence are always more clearly in the viéw of the trial judge 
than they Can be brought by àny record to the attention of a court 
of errors,';arid therefore we refrain frottt propounding a charge which, 
in our view, would havé stated fhe'true rule to, the jury on the trial 
of this case. v:^oir the reaso,ns that we hâve suggested, rather than 
elaborated, we conclude that the assignment of error which we are 
discussing was'well taken, and fequirés us to reverse the judgment 
of the Circuit Côtirt; 

It is therefore ordered that the judgment of the Circuit Court be 
and is herëby feversed, ànd this case is remanded to that court, 
with instructions to award the plaintiflf therein a new trial. 



"'■ LIVlMsTdkB" v.,;he!ineman. , ' ''■' ^ 

(Circuit Court of Aiipeals, Slïth circuit. March 4, 1903.) 
■ ' 'No. 1,118.'' ."' " 
Banjcbuptct— Classification of Cbbditojis— Claim of Surett fob Riiiu- 

BUBSEMBNT. . 

There are two gênerai classes of creditors of a bankrupt, -wlthlri the 
meânlng of Bankr. Act 1898, § 60a (Aèt July 1, 1898, c. 541; 30 Stat. 562 
[U. S. Oomp. St. '1901, p. 3446]), fitst those who hâve priorlty and are to 
"be paid to'full, and Second nnsecured creditors who aire èntltled to equal 
dividende after the èlâims entitled to préférence' hâve been paid. The 
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claini ot a surety for reimbursement for money paid In discharge of hls 
obligations as surety belongs in the second class. 

2. SaMB — SuiiîJTIKS — RiGHTS BV SUBKOGATTON. 

A surety for a bankrupt wbo bas discliarged the debt, eithei' before or 
after the bankruptcy by Banl^r. Aet 1808. § 571 (Act July 1. 1898, c. 541; 
30 Stat Seo [U. S. Comp. St. 1901, p. 3443]), is subrogated "to the rigbts 
of the créditer," and is affected by any préférence received by the cred- 
itor before payment, which inheres in the elaim. 

8. SaME — SURREN'DER OP PREFERENCES. 

A bank held two séries of note's against the same principal maker — one 
signed by a single surety, and the other by the same and other sureties. 
The principal was adjudged a bankrupt, but had previously, while in- 
solvent, and within four months, made payments.to the bauk on botli 
séries of notes. The notes of the flrst séries were taken up by the 
surety, some before and some after the bankruptcy. Held, that he could 
not prove a claim therefor in bankruptcy without surrendering the préf- 
érences received by the bank on both séries of notes. 
4. Same— ArpEAL— Dbnial dp Motion to Exi-unoe Claim. 

A trustée may appeal from an order denying his motion to expunge t\ 
claim allowed. unloss further préférences were surrendered, and directing 
a return of a préférence previously surrendered by the créditer. 

Appeal from the District Court of the United States for the North- 
ern District of Ohio. 

Joseph New was adjudged a voluntary bankrupt on his pétition illed August 
8, 1901. Within four months of the filing of the pétition he was indcbted to 
the Mahoning National Bank of Younggtown, Ohio, on two séries of promis 
sory notes, in the aggregate sum of $9,000. The following is a list of tlif 
notes of the flrst séries: (1) Note for $1,200, dated January 14, 1901, payal)l<' 
in four mouths; (2) note for $1,000, dated February 1, 1901, payable on dc- 
mand; (3) note for $1,500, dated February 27, 1901, payable In four montliB: 
(4) note for $1,200; (5) note for $2,500, dated July 19, 1901, payable in four 
months; (6) note for .$800, dated July 5, 1901, payable in four months. Iii 
July the note for $1,200 (being the fourth note above mentioned) was takeii 
up by the bankrupt by the payment of $600 and the making of a new note 
for $600. The notes of the second séries, six in number, for $133.33% each, 
were ail dated May 20, 1900, and payable in one, two, three, four, five, and 
six months, respectlvely. Heineman, the appellee, was surety on ail the 
notes of the flrst séries, including the $600 note substituted in part for the 
$1,200 note above mentioned, and Heineman and Isaac New and Joseph New- 
gass were joint sureties on the notes of the second séries. In addition to the 
payment of the $600 on the $1,200 note, the bankrupt, within the four-months 
period, pald and took up two notes of the second séries; the amount of the 
payment being $266.66%. It is conceded that the payments were not guilty, 
but innocent, préférences. The bank elected to look to the sureties for the 
payment of the balance due on thèse notes, and failed to prove any claim 
against the estate of the bankrupt; nor did the sureties on the notes of the 
second séries prove any claim thereon against the estate of the bankrupt, in 
the name of the Mahoning National Bank or otherwise, because the préférence 
payment thereon of $286.66 was so large that they could not afford to sur- 
render it Prier to the adjudication, Heineman paid the flrst two notes of 
the flrst séries, the amount of the payment being $2,200, and after the adjudi- 
cation paid the other four; the total of the two payments being $7,600, whicli. 
with the preferential payment of $600 made by the bankrupt, paid the notes 
of the flrst séries in full. Heineman surrendered the preferential pay- 
ment of $600, and proved claims, in his own name for the amount of each 
of said notes, separately, alleging in his afïidavits that his claims on the flrst 
two were for money loaned the bankrupt; and on the other four, for money 
paid to the bank as surety thereon. His claim on the flrst note, for $1,200, 

H 4. Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9. 
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was allowed Augnst 20, 1901, and a dlvldend of 10 per cent, was pald thereon 
October 5, 1901. The other clalms were allowed January 23, 1902. On Febru- 
ary 5, 1902, the trustée moved the référée to rehear and expunge ail thèse 
clalms, -which the référée refused to do. Afterwards Heineman asked leave 
to withdraw the surrender of the $600, upon the ground that his clalms 
should hâve been allowed without requlrlng the surrender thereof , which was 
refused by the référée. Afterwards, on the 12th day of February, 1902, the 
trustée, Livlngstone, filed in the District Court a pétition to revlew the action 
of the refei:ee in allowing the claims of Heineman, upon the ground that the 
allowance was contrary to law. Afterwards Heineman filed in the District 
Court a pétition to review the proceedings of the référée in requiring the 
surrender of the $600 as a condition of the allpwance of hls claims, and in 
refusing leave to withdraw the $600. Thèse pétitions for review came on 
for hearing before the judge, and it was contended by the trustée that the 
claims of Heineman should hâve been allowed only upon the surrender of 
the preferential payments upon both séries of notes, to wit, the $600 pay- 
ment on the first séries, and the $266.66 payment on the second séries; but 
the judge held that Heineman's claims were not affected by the preferential 
payments, because they were not proved or allowed in the name of the Ma- 
honing National Banlî for the purposes of subrogation, under section 571 (Act 
July 1, 1898, C. 541; 30 Stat. 560 [U. S. Comp. St. 1901, p. 3443]) of the bank- 
rupt act, but were proved and allowed in the name of Heineman, for moneys 
paid by him for the use of the bankrupt, at Iiis request and upon hls promise 
to repay the same — the request and promise arising by Implication out of the 
contract of suretyshlp — and ordered that the $600 be returned to Heineman, 
and that his clalm for $7,600 be allowed. 

J. B. Wilson, for appellants. 

Arrel, McVey & Robinson, for appellee. 

Before SEVERENS, Circuit Judge, and THOMPSON and 
WANTY, District Judges. 

THOMPSON, District Judge, after stating the case as above, de- 
livered the opinion of the court. 

The co-sureties of Heineman on the second séries of notes do not 
make any claim against the estate of the bankrupt, and they hâve no 
relation to the controversy hère which we are called upon to consider. 
The controversy is between Heineman and the trustée of the bank- 
rupt. Some time within four months preceding the fîHng of the péti- 
tion in bankruptcy the bank was the owner and légal holder of the 
two séries of notes, which, in so far as the bank was concerned, and 
for the purposes of the administration of the bankrupt's estate, con- 
stituted but a single claim for $9,000, no part of which could hâve 
been allowed, in favor of the bank, without the restoration to the 
bankrupt's estate of the two preferential payments. The disability 
of the bank in this respect inheres in the claim, and opérâtes against 
the holder into whose hands it may come, whether by assignment 
or subrogation. Such holder succeeds "to the rights of the creditor," 
but "the rights of the creditor," under the bankrupt law, entitle him 
to participate in the distribution of the bankrupt's estate when, and 
only when, he surrenders and restores to the estate the preferential 
payments. The equal distribution of the bankrupt's estate among 
his creditors, contemplated by the bankrupt law, will not admit of 
one creditor receiving a greater percentage of his debt than any other 
creditor of the same class, and there are two gênerai classes — fîrst, 
those who hâve priority and are to be paid in full ; and, second, gen- 



LIVINGSTONE V. HEINEMAN. 789 

cral or unsecured creditors, among whom the balance remaining 
after paying the creditors of the first class, is to be distributed equally, 
in proportion to the amount of their respective claims. The claim of 
a surety against the principal debtor for reimbursement of moneys 
paid in discharge of his obligation as surety belongs to the second 
class ; and the surety, to obtain his distributive share of the bank- 
rupt's estate, must proceed in the manner pointed out by the bank- 
rupt law ; that is, if the créditer fails to prove the claim, he must 
prove it in the name of the creditor, and he will then be permitted to 
participate in the distribution to the extent that he has discharged 
the obligation. A surety, when he assumes the relation, becomes 
contingently the creditor of the debtor, and the debtor of the cred- 
itor. If the debtor fails to pay the debt when it matures, the lia- 
bility of the surety to the creditor becomes fixed, and he may be 
compelled to pay the debt ; and when he pays it he succeeds to the 
rights of the creditor, and the liability of his principal to reimburse 
him becomes fixed. Hère Heineman paid ail the notes of the first 
séries, but succeeded to the rights of the bank cum onere, and can 
only participate in the distribution of the bankrupt's estate when he 
restores to the estate the two preferential payments. He paid two 
of the notes before the filing of the pétition in bankruptcy, thereby 
fixing the liability of the bankrupt to reimburse him, but this pay- 
ment did not create a new and independent claim, free from the 
disability arising out of the preferential payments; nor will the fact 
that he was co-surety with others on the second séries of notes re- 
quire or permit that séries to be treated by him as a separate claim, 
unafïected by the $600 payment. He was surety on ail the notes of 
both séries, and the eiïect of the two preferential payments was to 
reduce his liability to the bank to the extent of $866.66, by depleting 
the estate to the same extent. Thèse payments reduced the claim 
of the bank to a balance of $8,133.33 ; and if it be assumed that this 
amount was paid by Heineman, and there be added to it the $600 
surrendered by him to the référée, his total outlay will be $8,733.33, 
but if he be paid a dividend of 10 per cent, on $8,200, which will be 
the amount for which his claim on the first séries of notes should be 
allowed, if the referee's view be sustained, his outlay will be reduced 
to $7,913.33, being $186.66 less than it would hâve been had he 
surrendered both payments and received a dividend on the full claim 
of $9,000. In other words, if the surety be permitted to treat each 
séries of notes as a separate claim, and withhold the smaller claim, 
and refuse to surrender the proportionally large préférence payment 
thereon, the original claim of the bank in the hands of the surety will 
receive a greater percentage in the distribution of the bankrupt's es- 
tate than other claims of the same class. 

The questions presented in this case hâve been ably and exhaustivèly 
considered by the Circuit Courts of Appeals of the Seventh and 
Eighth Circuits, from opposing standpoints, and they hâve reached 
opposing conclusions. The views and conclusions of the court for 
the Seventh Circuit will be found in Doyle v. Milwaukee National 
Bank, 116 Fed. 295, and of the other court in Swarts v. Fourth Na- 
tional Bank, 117 Fed. i, and Swarts v. Siegel, Id. 13 In view of 
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thèse cases, it would be a work pf supererogation to discuss thèse 
questions further hère. We agrée with the conclusions reached by 
our.Rrethren of the Eighth Circuit. 

The right of the court to entertain the appeal is questioned by the 
appellee, but we hâve no doubt of the right and the duty of the court 
to do so. 

The order is reversed, with costs, and with directions to allow 
Heineman's claim for $9,000, proyided he first restores to the estate 
the amount of both the preferential payments, and to disallow the 
claims proven by him if he refuses to restore the same. 



BEALE V. CONNECTICTJT FIEE INS. CO. OF HARTFORD, OONN. 

(Circuit Court of Appeals, Blglitb Circuit. February 16, 1903.) 

No. 1,588. 

1. I?îsuRANCK C0MPANIE8 — Soit by Assignée — Invaliditt of Assionment 

UÏTDEB MlSSOUHI StATDTE. 

Under tlie statutes of Missouri (Eev. St. 1899, § 8099 et seq.), whlcii 
place mutual insurance compauies organized under Act MarcU 21, 1895, 
under tlie supervision of tïie State Superintendent of Insurance, who is 
expressly autliorized to institute proceedings for tlieir dissolution, and the 
décisions of the courts of the state that companies so plaeed caunot malce 
a vaiid gênerai assignmentof their property in case of insolvency, au 
assignée of such a company has no title which wili support a suit in a 
fédéral court to recover assets claimed to liave been wrongfuliy diverted 
by its offlcers. 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

B. J. Woodson (J. B. Shackelford, W. B. Norris, W. P. Hall, R. 
E. Culver, and Ben Phillip, on the brief), for plaintiflf in error. 
Vinton Pike, for défendant în error. 

Before CALDWELL, SANBORN, and THAYER, Circuit 
Judges. 

THAYER, Circuit Judge. This case passed off below on demurrer 
to a bill of complaint, which was sustained, and the bill was there- 
upon dismissed. The action : was commenced by Samuel W. Beale, 
as assignée of the St. Joseph Town Mutual Pire Insurance Com- 
pany, plaintiflf in error, hereafter cîilled the "St. Joseph Company," 
against the Connecticut Pire Insurance Company of Hartford, Conn., 
défendant in error, hereafter termed the "Hartford Company." The 
complaint charged, in substance, that the St. Joseph Company was 
incorporated under an act of the General Assembly of the state of 
Missouri approved March 21, 1895 (Laws Mo. 1895, p. 200), which 
provided for the organization of such companies upon the mutual 
assessment plan; that on January 26, 1899, the company levied an 
assessment upon ail of the premium notes then held by it for the 
full amount remaining unpaid thereon, and realized the sum of $23,- 
000, and on the payment of the assessment canceled and surrendered 
to the makers thereof the premium notes upon which the assessment 
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had been made; that no part of the sum so realized was applied to 
the liquidation of losses which had at that time been sustained by 
the Company under policies theretofore issued, the amount of which 
losses, as it was alleged, amounted at the time to $21,500; that on 
the same day, to wit, January 26, 1899, in violation of their duty, 
the directors of said St. Joseph Company, in violation of its charter 
and by-la\vs, entered into an agreement with the Hartford Company 
to the efïect that the latter company should assume the obligations of 
the St. Joseph Company upon its unexpired policies under which no 
losses had been sustained, the holders whereof should pay the as- 
sessment on that day levied ; that in considération of such obligation 
the Hartford Company should be paid out of the moneys realized 
from the assessment a sum equal to 60 per cent, of the premium 
then unearned npon ail of said policies of insurance so assumed by it; 
and that in pu/.niance of such agreement the Hartford Company 
pretended to assume the obligations of the St. Joseph Company upon 
its said contracts of insurance, and its board of directors paid and 
turned over to said Hartford Company $23,000 in cash of the as- 
sets of said St. Joseph Company, being the amount realized from 
the assessment of its said premium notes, which, when paid by the 
makers, the board of directors . had caused to be canceled and re- 
turned. 

It was further alleged that this transaction left the St. Joseph Com- 
pany without any assets to pay its existing losses and liabilities, and 
unable to continue the business for which it was incorporated so 
that immediately aftef said sum of $23,000 was so paid and received 
by the Hartford Company the St. Joseph Company was compelled 
to make a deed of gênerai assignment of ail of its efïects to Samuel 
W. Beale, as assignée, which assignment was executed on or about 
June 3, 1899. It was further alleged that the premium notes upon 
which the assessment aforesaid was levied constituted ' a trust fûnd 
for the payment of the debts and liabilities of the St. Joseph Com- 
pany ; that it was the only fund heïd by it out of which its debts and 
liabilities could be paid, as they accrued, by assessments made thereon 
by the board of directors ; that of the entire amount of premium 
notes so held by the St. Joseph' Company at the time of the assess- 
ment aforesaid only $23,000 thereof was coUectible, the remainder 
being uncollectible ; and that on January 23, 1899, the St. Joseph 
Company, by a resolution of its board of directors on that day passed, 
had determined to discontinue the business of insurance, and from 
that time' forward did discontinue its business, and was only engaged 
in collecting assessments on its premium notes and in winding up its 
affairs. . ' ' 

In view of the premises, the plaintiflf below prayed for a judgment 
against the Hartfoi-d Company in the sum of $23,000. 

It is undeniable that the bill of complaint shows by proper aver- 
ments that the premium notes held by the St. Joseph Company con- 
stituted a trust fund, in that by the terms of thèse notes and by the 
by-laws of the company they were only payable or assessable as 
and \«'hen the board of directors of the company deemed it necessary 
to assess them to meet such losses as the company had sustained, 
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and such necessary expenses, in transacting its business, as might 
be incurred. The fund evidenced by thèse premium notes being one 
which could be resorted to by the board of directors only to meet 
losses and expenses when they accrued, the notes and the money 
realized therefrom by assessments constituted a trust fund; and, if 
this fund was diverted to other and improper uses, it may doubtless 
be recovered by any one who can show a title to it from any one 
else who may hâve appropriated it with knowledge of the diversion. 
It is insisted in behalf of the défendant in error that Beale, claiming 
merely under the assignment from the St. Joseph Company, and hav- 
ing no other right, shows no title to the fund, for the reason that 
the St. Joseph Company had no power, under the laws of the state 
of Missouri, to make a gênerai assignment. If this position, which 
is the first that deserves attention, is well taken, ail other questions in 
the case become immaterial. 

The rule has been long established in the state of Missouri by local 
décisions, which are binding upon this court, that insurance companies 
which hâve been placed by local laws under the surveillance of the 
Superintendent of Insurance cannot make a valid assignment in case 
of their insolvency; and that such assignments, if attempted, are 
void, the policy of the law as respects such companies being to hâve 
them wpund up, and their afïairs liquidated through the agency of 
an orgânized insurance department, which has been vested with 
authority to institute the necessary proceedings for that purpose. 
Relfe V. Commercial Insurance Co., 5 Mo. App. 173; Williams v. 
Commercial Insurance Co., 75 Mo. 388. FoUowing thèse décisions, 
the St. Louis Court of Appeals has recently held in McCoy v. Fire 
Insurance Co., 87 Mo. App- 73» 77, that the very assignment in- 
volved in this case was invaîid, and conveyed no title to the assignée. 
With référence thereto the court said : 

"The provisions of the Eevlsed Statutes of 1899 for wlndlng up thèse com- 
panies by proceedings Instltuted by the Superintendent of Insurance brlng 
them wlthln the rule declared In Kelfe v. C!ommerclal Insurance Company, 5 
Mo. App. 173, and Williams v. Commercial Insurance Company, 75 Mo. 388. 
Those cases decided that an Insurance company orgânized under the laws of 
this state cannot make a gênerai assignment, and that an attempt on their 
part to do so Is void ab Inltlo. Such corporations are under the direct super- 
vision of an offlcer of the state, appointed for that very purpose. The condi- 
tions on which they may do business, the manner in which they are to be 
conducted, and an effective method of wlndlng them up and distrlbutlng their 
assets, are ail provided for by appropriate statutes framed to protect the In- 
terests of the public. Rev. St. 1899, § 8099 et seq. Thèse régulations are In- 
compatible With the rlght on the part of the company to transfer their assets 
to a gênerai assignée." 

Counsel for the plaintifF in error relies, however, upon another 
décision of the St. Louis Court of Appeals of an earlier date (Woer- 
heide v. Johnston, 81 Mo. App. 193), wherein it was held that build- 
ing and loan associations are compétent, like other business corpora- 
tions, to make a gênerai assignment. The argument is, in brief, 
that, as building and loan associations are orgânized under a statute 
somewhat similar to that under which town mutual fire insurance 
companies are orgânized, the rules of law applicable to the liquidation 
of the affairs of companies of the latter class should be the same 
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as those applicable to the former class, and that they should be con- 
ceded the power to make a gênerai assignment. The obvions an- 
swer to this suggestion is that the courts of the state, since the déci- 
sion in Woerheide v. Johnston, hâve taken a contrary view, holding, 
as above shown in the case of McCoy v. Fire Insurance Company, 
87 Mo. App, 73, that the power to make an assignment does not 
pertain to insurance companies. Moreover, it is noticeable that since 
the décision in Woerheide v. Johnston the Législature of the state 
has taken the matter in hand, and by an act approved March 26, 
1901 (Laws Mo. 1901, p. 95), has deprived building and loan associa- 
tions of the power to make a gênerai assignment when their afifairs 
become involved, placing proceedings for liquidation in the hands 
of an ofïicer termed a supervisor. It is further noticeable that by an 
act approved on May 6, 1899 (Laws Mo. 1899, p. 254), which was 
enacted before the assignment in favor of Beale was executed, the 
act of March 21, 1895, under which the St. Joseph Company was orig- 
inally organized, was amended in material respects, and its afifairs, 
as well as the afïairs of ail other companies of its class, were placed 
under the supervision of the superintendent of insurance, who is ex- 
pressly authorized to inaugurate proceedings for the liquidation of 
their afïairs. 

In view of ail thèse considérations, we conclude that at the time 
the assignment to Beale was executed the St. Joseph Company had 
no power to exécute the assignment ; that it conveyed no title to the 
fund in controversy; and that the judgment below, sustaining a de- 
murrer to the bill, was right for that reason. It is accordingly af- 
firmed. 



CENTRAL œAL & COKE CO. v. GEORGE S. GOOD & 00. 

(Circuit Court of Appeals, EIghth Circuit Pebruary 16, 1903.) 

No. 1,692. 

1. CoNTBACTs— Subséquent Acquibbcencb of Both Parties not Essektial 

TO LiABILITT OP ElTHBR. 

Eitlier party to a contract may perform his part of it, and cUarge the 
otlier party wlth liabllity ttiereunder, wlthout the consent or acqui- 
escence of the latter. But a subséquent agreement or acqulescence of 
both parties is requisite to cancel the agreement or to relieve either 
party from its obligations. 

2. Contract of Salb— Acceptancb of Pbopehtt as Anothbr's— Payment of 

TfiiRD Party — Liability for Pricb. 

The fact that one who has linowingly reêelved and used the property 
of his contractor or vendor delivered under the agreement has notified 
the contractor -when he recelved it that he refused to accept It as his 
property, and that he accepted it as another's, and the further fact that 
he has paid the thlrd party for it, do not relieve the vendee from lia- 
bility to the vendor for the purchase priée or value of the latter's prop- 
erty which the vendee has received. 

$. Principal axd Agent— Notice to Agent— Epfbct on Principal 

Where an agent acts for himself in his own interest, and adversely 
to his principal in a given negotiation or transaction, neither notice 



î 1. See Contracts, vol. 11, Cent. Dig. § 1146. 
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to nor the knowledge of the agent can be lawfully Imputed to the prin- 
cipal. 

4. COStttACÎ' BRTWEBN ThIRÏ) PARTIES— PAROI- ÈvtDEKCE— ADMISSIBILITY. 

The rule that paroi évidence Is Inadmissible to contradict or vary 
the terms of a written contract is inapplicable In a case in whicU the 
agreement assailed is between strangers to the parties to the suit, be- 
cause the former cannot, by their ignorance, carelessness, or fraud, estop 
the lltlgants from provihg the truth. 
<Syllabus by the Court) 

In Error to the United States Court of Appeals in the Indian Ter- 
ritory. 

The Central Goal & Coke Company, a corporation, brought an; action in the 
United States Çourt> of the Indian Terrltory for the Central District against 
Good & Co,, another corporation, to recover the sum of $9,024.42 and interest 
for lumber and pUlng which it had furnlslled to the défendant. It alleged 
In Its complaint that on Bécember 15, 1894, It agreed with the défendant to 
furnish It lumber and plllng; that it had èomplled with Its contract, and 
there had become due to It thereundeB $9,024:42. And for a second cause et 
action it alleged that between May 19, 1895, and October 1, 1895, it had de- 
livered to tlie défendant pillng which was of the value of $6,268.48, for which 
the défendant refused to pày. Good & Co. answered that every allégation 
in the complaint was false; that it admitted that it owed the plaintiff 
$1,201.04; and that it ought not to be required to pay to the plaintiff any 
more, because It had paid to M. W. Osborn, under a contract ma^e between 
the défendant and psborn on December 7, 1894, the very sum of rhbney which 
the plaintiff demanded. ','Thère was a trial. Verdict aiid judgment for tbe 
amount admitted by thè défendant, an appeal from thlsi judgment to the 
Court of Appeals of the Indian Territory, and an aflirmance of that judgment. 
The writ of error to this court challenges the proceedings which hâve resulted 
In the affirmance of this Judgment. 

TJpon the trial of the action before the Jury the following facts were estab- 
lished without dispute: On December 15, 1894. Good & Co., which wâs a 
gênerai contractor for the construction of the Ohoctaw, Oklahoma & Gulf 
Kailway, made a written contract with the coal and coke compauy wheveby 
the latter contracted, among other thlngs, "to furnish ail materials" neqessary 
to complète the roadbed upon that portion of the railway between South 
McAlester, in the Indian Territory, and Oklahoma City, In Oklahoma territory; 
and Good & Co. promised to pay certain priées for thèse materials, among 
which were thèse: "For ail piles dellvered f. o. b. South McAlester, Indian 
Territory, 121/4 cents per Uneal foot; for ail piles dellvered f. o. b. Oklahoma 
City, Oklahoma territory, 16 cents per lineal foot." Eight days prlor to the 
making of this contract, and on December 7, 1894, Good & Co. had made a 
written agreement with M. W. Osborn whereby the latter contracted to "fur- 
nish ail the materials" requisité and necessary to complété the roadbed be- 
tween South McAlester and Oklahoma City, and Good & Co. promised to pay 
him therefor certain priées, atnong which Wêre thèse: "For pillng furnished, 
delivered, and driven in bridges, 21 cents per Uneal foot; for piling haviled 
from end of track and driven in bridges, 18 cents per lineal foot." The 
South Canadlan river made a natural division of the work of construction 
into two parts — one between SBouth McAlester and the river, and the other 
between the river and Oklahoma City. The controversy in this case relates 
Bolely to the piles furnished west of the South Canadlan river. The coal and 
coke Company was not aware during the spring and summer of 1895 of the 
contract between Osborn and Good & Co., and it furnished. Good & Oo., and 
that corporation used in the construction of the railroad west of the South 
Canadlan river, pillng which amounted at the contract priée to more than 
$6,000, for which, In the Judgment below, the plaintiff has recovered nothîng. 
On January 20, 1895, the coal and coke company made an agreement with 
Osborn that he should furnish for It, and deliver to Good & Co., the piling 
required west of the South Canadlan river for 13% cents per lineal foot. 
Osborn complied with this contract, and the coal and coke company pald 
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hlm for the plling pursuant to its agreement. At or near the inception of the 
delivery 6f this piling Good & Co. was notified that it was the property of the 
plaintiflf, aud was delivered under Its contract pursuant to an agreement 
wliich it had made with Osborn that he should furnisli and deliver the piling 
for the coke Company. During the entire course of the delivery both Osborn 
and the coke company repeatedly informed Good & Ce, and Insisted that this 
piling was the property of the coke company; that It was delivered under its 
contract; and that it was paylng Osborn for procuring and furnishing the 
piling pursuant to its contract with hlm. While Good & Co. protested to 
Osborn against acceptlng the piling as the property of the coke company, and 
informed hi'm that it accepted it as his property under the contract of Good 
& Co. with him, neither the coke company nor Osborn assented to this view 
of thelr property rights, and Good & Co. put the plies into the railroad. 
Speaking of his transactions with Osborn, the auperintendent of Good & Co., 
testified: "Q. He notified you as early as May that the timber he was furnish- 
ing was the plalntifC's timber, and that he was furnishing it under contract 
with them? A. Yes, sir. Q. Plaintiff also notified you to that effect, didn't 
they? A. Yes, sir; IMay 20th. Q. So you had notice both from Osborn, who 
was getting it out and deliverlng it, and from the plalntifï, that it was not 
Osborn's piiing, but it was the piling that belonged to the plaintiff? A. Yes, 
sir. Q. With that knowledge you received It from Osborn? A. Yes, sir. Q. 
And used It in your road? A. Yes, sir. Q. And dld not pay plaintiff for itv 
A. No, sir; we paid Osborn. Q. Did plaintiff consent to your paylng Osborn 
for it? A. Don't know that they did. Q. Don't know that they didn'tV A. 
I don't suppose they did consent to it, or anythlng about It, perhaps." During 
the entire transaction Osborn Insisted that he was not entitled to, and would 
not receive, payment for the piling, but that under his contract he was en- 
titled to 18 cents per llneal foot for hauling it from the end of the track and 
driving it in bridges. The alleged errors of whlch the plaintiff complains 
assail the rulings of the court upon the Introduction of évidence and its 
charge to the jury. 

W. C. Perry, Ira D. Oglesby, Sam H. West, and J. H. Gordon, for 
plaintiff in error. 

C. B. Stuart and Yancey Lewis, for défendant in error. 

Before CALDWELL,. SANBORN, and THAYER, Circuit 
Judges. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the. opinion of tlie court. 

May one who bas knowingly accepted and applied to his own use 
property of his contractor, furnisbed by the latter under the agree- 
ment between them, escape payment of the contract price or value 
of the property delivered by proof that when he accepted and used 
it he notified his contractor that he refused to receive it as his prop- 
erty, and accepted it as the property of another, and that he paid 
the third party therefor? Good & Co., the défendant below, made 
a written agreement with the plaintifï, the Central Coal & Coke Com- 
pany, fo pay it for the piling the latter furnished under its contract. 
The coal and coke company furnished the piling which is the subject 
of this'controversy under its agreement with Good & Co. by employ- 
ing and paying Osborn to prépare and deliver the piles to the défend- 
ants for the price of 13^/2 cents per lineal foot. Good & Co. knew, be- 
fore it paid Osborn for thèse piles, that they were the property of 
the plaintiff, that the latter had employed and paid Osborn to prépare 
and deliver them for it, and that both the plaintiff and Osborn had 
tendered and delivered the piling as the property of the plaintiff, and 
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not as the property of Osborn, in fulfillment of the contract between 
the plaintiff and the défendant, and that both the plaintiff and Osborn 
had repeatedly and continually insisted that thèse piles were the 
plâintiff's property, and were so delivered for it. Under thèse cir- 
cumstances the plaintifï seeks to recover the contract price, or the 
value of its piles, and the défendant objects to paying for them be- 
cause the fact was, although this fact was unknown to the plaintifï 
when it furnished the piles, that Good & Co. had made a contract 
with Osborn before it made the agreement with the plaintifï by 
which Osborn had undertaken to furnish the very piling which the 
plaintifï furnished by nieâns of its contract with Osborn, and the 
défendant protested and insisted that it refused to accept the piles 
under its contract with the plaintifï as its property, and that it took 
them under its contract with Osborn as his property. 

The court was requested to charge the jury, under this state of facts, 
that no payment for the piles to Osborn would afïect the plaintifif's 
right to recover. It refused to grant this request, and instructed the 
jury (i) that such a payment was a good défense to the plaintifï's 
cause of action, unless they found that the défendant not only knew of, 
but acquiesced in, the furnishing and delivery of the piles by Osborn 
as the plaintifï's property ; and (2) that, if the défendant refused to ac- 
cept the piling as plaintifï's, but accepted it as Osborn's property, 
and so notifîed Osborn, and if Osborn was acting as the agent of the 
plaintifï, and if, after this notice to Osborn, the plaintifï continued to 
furnish piling, it could not recover the purchase price or value there- 
of. Thèse instructions appear to hâve been given under a strange 
misapprehension of the légal relations of the parties to this action 
and of their rights between themselves, which probably resulted from a 
confusion of their relations with each other with their relations to 
Osborn. But this is an action between the coal and coke Company 
and Good & Co. Osborn is not a party to it, and the rights of the 
parties to it against and their respective liabilities to him are not 
hère for our détermination. The coal and coke company contracted 
to furnish the piling in controversy to Good & Co., and it bas donc 
so. The only question hère is whether or not the fact that Good & 
Co. refused to accept thèse piles as the plaintifï's, and received them 
as Osborn's, relieved it from the obligation of its contract with the 
coal and coke company, and from paying the plaintifï for its prop- 
erty. The question does not seem to be doubtful or difficult. Simple 
illustrations make it plain. A. agrées to sell his horse to B. for a 
stipulated price. A. subsequently delivers his horse. B. notifies him 
that he refuses to accept him as A.'s horse, but that he receives him 
as C.'s. B. pays C. for the horse. Has B. relieved himself from his 
liability to pay A. for his horse ? D. contracts with E). to furnish him 
with a thousand cords of wood for an agreed price. D. furnishes the 
wood. E. takes and uses it, but notifies D., as it is delivered, that he 
refuses to accept it as his property, but that he takes it as the prop- 
erty of F. Does such a notice transfer the ownership of the wood 
from D. to F., or release E. from his agreement to pay D. for it? 
And if E.» knowing that the wood was D.'s, paid F. for it, can that 
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in any way affect his obligation under his contract to pay D. for it? 
Thèse questions bear their own answers. 

When thèse piles were delivered, the coal and coke company had 
agreed to furnish them to Good & Co., and the latter had agreed to 
pay the coke company for them. Through Osborn, its subcontractor 
to provide them, the coke company tendered and delivered them to 
Good & Co. as its property in performance of its contract. The de- 
fendant was obligated by its contract with the coke company to take 
and to pay for them. There were two parties to this agreement, and 
the consent of both thèse parties was indispensable to its abrogation ; 
but either of them had the right to insist upon its performance. Hère 
was the fatal error of the courts below. They assumed that after the 
contract was made the acquiescence of both parties in its perform- 
ance was essential to the liability of either thereunder, when the true 
rule was that both parties had iînally acquiesced in its performance 
when they signed their contract, and either party had the right to per- 
form it on its part and to insist upon its performance by the other 
party, while the acquiescence or agreement of both parties was indis- 
pensable to its abrogation or to the relief of either from its perform- 
ance or its liability to perform. Either party to a contract may per- 
form his part of it, and charge the other party with liability thereunder, 
without the farther consent or acquiescence of the other ; but the sub- 
séquent agreement or acquiescence of both the parties is requisite to 
cancel the contract, or to relieve either party from its obligations. 

Doubtless Good & Co. might hâve escaped liability to the coke 
company for the contract price or value of the piling the latter fur- 
nished by refusing to receive it, and by leaving it in the possession of 
the coke company or of its subcontractor, Osborn. But it would 
still hâve been liable for damages for its refusai to perform its con- 
tract — for its refusai to accept the piles. When it received and used 
the piles tendered by the plaintif! in performance of its agreement, 
its obligation to pay for them became absolute. Its protestation 
that it refused to receive them as the plaintiff's property, its asser- 
tion that it took them as Osborn's, and its payments to Osborn nei- 
ther transferred the title to the piles from the plaintiflf to Osborn 
nor aiïected the defendant's liability to pay to the plaintiflf for its 
property either according to the terms of the contract, or according 
to its true value. The fact that one who has knowingly received and 
used the property of his contracter delivered under the agreement 
notifîed the latter when he received the property that he refused to 
receive it as the contractor's property, and that he accepted it as 
the property of another; and the further fact that he paid the third 
party for it will not relieve him from liability to the contracter for 
the purchase price or value of his property which he has received. 

The charge of the court that, if Osborn was acting as the agent of 
the plaintiflf, if the défendant refused to accept the piling as plain- 
tifif's, but accepted it as Osborn's, and so notified him, and if there- 
after Osborn continued to furnish the piling for the plaintiflf, the lat- 
ter could not recover in this suit, was erroneous, not only for the 
reason which has already been considered, but also because there 
was no évidence in the record that Osborn ever had or claimed any 
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authority, either actual or apparent, to appropriate to himself, or to 
transfer from his contractor to himself, the property of the plaintiff. 
The record shows that the only relation between the plaintiff and Os- 
born was that of a subcontractor to his contractor, and that the de- 
fendant was aware of the attitude in which thèse parties stood to 
each other while the piling was in process of delivery. The theory 
of this charge of the court is that, if one informs a subcontractor who 
is furnishing materials for his contractor, and who is being paid there- 
for by the latter, that he will not accept thèse materials as the prop- 
erty of the contractor, but will take them as the property of the sub- 
contractor, and will pay him for them, that information is notice of 
that fact to the contractor, and estops him from recovering the price 
or value of the materials which he has furnished through his subcon- 
tractor. But it is not within the apparent or the actual scope of the 
authority of a subcontractor to transfer or to consent to the convey- 
ance of either the property or the claim for the price or value of the 
property which the contractor employs and pays him to furnish from 
the latter to himself, so that notice of such a transaction to the sub- 
contractor is no notice to the contractor. And, even if such an au- 
thority existed, the Personal interest of the subcontractor in such an 
affair woiild be so adverse to that of his principal that notice to the 
former would not charge the latter. Where an agent acts for him- 
self in his own interest and against the interest of his principal, with- 
out the latter's consent, in a given negotiation or transaction, neither 
the notice nor the knowledge of the agent can be lawfuUy imputed 
to the principal. Pine Mountain Iron & Coal Co. v. Bailey, 94 Fed. 
258, 261, 36 C. C. A. 229, 232; Surety Co. v. Pauly, 170 U. S. 133, 
156, 18 Sup. Ct. 563, 42 L. Ed. 987 ; Frenkel v. Hudson, 82 Ala. 158, 
2 South. 758, 6q Am. Rep. 736; Waite v. City of Santa Cruz (C. C.) 
89 Fed. 619, 630; Barnes v. Gaslight Co., 27 N. J. Eq. 33, 37; 
Winchester v. Railroad Co., 4 Md. 231, 241; Davis Improved 
Wrought Iron Wagon Wheal Co. v. Davis Wrought Iron Wagon 
Co. (C. C.) 20 Fed. 699, 702; Thomson-Houston Electric Co. v. 
Capital Electric Co. (C. C.) .56 Fed. 849, 853; Batik v. Cunningham, 
24 Pick. 270J 276, 35 Am. Dec. 322; Mechem, Ag. § 723. 

There was another error in the 'triai ôf this case. Good & Co. 
made two contracts, one with Osborn and one with the plaintiff, which 
upon their faces require both Osborn and the plaintiff to furnish the 
piles in controversy, the piles required for the construction of the 
railroad between the South Cairtadian river and Oklahoma City. But 
the contract with Osborn provided in one of its clauses that the ac- 
cepted tender of the contractor, the spécifications for the doing of 
the work, and the several pairts of the contract should be taken and 
construed together, and Osborn îtestified that his bids upon which 
the contract was based were for ' ftirnishing and driving the piling 
required for the construction between South McAlester and the South 
Canadian river and for hauling and driving the piles needed for the 
same purpose between the South Canadian river and Oklahoma City, 
but that he never made any bid for furnishing the piling west of the 
river. Notwîthstanding this provision of the contract and this évi- 
dence, the court ■ refused to permit this witness to testify that the pro- 
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vision of the agreement for furnishing piling in his contract related 
only to the piling east of the river, and charged the jury that the légal 
effect of this contract was that Osborn undertook to furnish ail the 
piling west of tlie river, regardless of his testimony or his under- 
standing. Now, the profifered testimony of Osborn had a strong 
tendency to prove — if, when taken in connection with the évidence 
relating to the bids, it did not establish — the proposition that the real 
intention of the parties to this contract was to make an agreement 
for the furnishing of the piles east of the river, and to make none for 
providing them west of it. Nor was this évidence obnoxious to the 
objection which was urged against it that it tended to contradict 
or vary the terms of the written contract, because the bids which 
did not provide for the furnishing of the piling west of the river were 
as much a part of the written agreement as any other part of it, and 
because this was not a contract between the parties to this litigation. 
The rule that paroi évidence is inadmissible to contradict or vary 
the terms of a written contract is inapplicable to a case in which the 
agreement assailed is between strangers to the parties to the suit, 
because the former cannot by their ignorance, carelessness, or fraud 
estop the litigants from proving the truth. i Greenl. Ev. § 279; 
Cunningham v. Milner, 56 Ala. 522; Talbot v. Wilkins, 31 Ark 
41 1 ; Hussman v. Wilks, 50 Cal. 250 ; McMaster v. Insurance Co. 
of North America, 55 N. Y. 222, 14 Am. Rep. 239 ; Brown v. Thur- 
ber, yy N. Y. 613, 58 How. Prac. 95; Bell v. Woodman, 60 Mfe. 
465 ; Tobey v. Léonard, 2 Cliflf. 40, Fed. Cas. No. 14,067 ; Edgerly 
v. Emerson, 23 N. H. 555, 55 Am. Dec. 207. 

The judgments belovv are reversed, and the case is remanded to the 
United States Court for the Central District of the Indian Territory, 
with directions to grant a new trial. 
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(Circuit Court of Appeals, Fifth Circuit. March 3, 1903.) 

No. 1,177. 

1. Dkath bt Wrongful Aot— Foreion ÂDMiNrsTRATOR— RroHT TO Sue. 

Under Rer. St. Fia. §§ 2342, 2343, authorizing actions for death by 
wrongfui act, and providing that such an action may be brought by 
the widow, surviving huBband, minor child, person dépendent for sup- 
port, or exécuter or admlnistrator, an administratrlx appointed In Ala- 
bama of a deceased résident of that state may sue In Fiorida for négli- 
gence causlng the death of her Intestate, though the statutes of the 
two States relative to the distribution of damages in such cases are dis- 
similar, the Fiorida statute governing distribution in Alabama. 

2. SaME— RaILROADS— PaSSENGER— CONTRIBUTORT NEGLIGENCE. 

In an action against a rallroad company for the death of a passenger, 
caused by the engine strlking cattle on the track and being forced 
through the car In which deceased was riding, which car was the one 
provided exclusively for colored passengers, though deceased, a white 
person, remalned In this car in violation of the rules of the company 
and the directions of the conductor, held, that deceased was not, as a 



Ifl. What law governs action for wrongfui death, see note to Burrell v. 
Fleming, 47 C. C. A. 606. 
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matter of law, guUty of contrlbutory négligence In ridlng In the car 
reserved for colored passengers. 
1 Samk — Recovkry by Administrator. 

Under Itev. St. Fia. §§ 2342, 2343, authorlzlng sults (or wrongful death 
by administrator, and providlng that In every such action the jury 
Bhall glve such damages as the parties entltled to sue may hâve sus- 
tained, In an action by an administrator the jury should détermine from 
the testimony as to the âge, character, and health of deceased, and the 
natural expectancy of life, and estimate the amount of the net earnings 
and accumulations he would reasonably hâve acquired diiring such 
expectancy, and flnd the cash value of such amount at the tlme of the 
trial, and flnd their verdict for such sum. 

Pardee, Circuit Judge, dissentlng. 

In Error to the Circuit Court of the United States for the South- 
ern District of Florida. 

Thls was an action by Helen A. Sullivan, as the administra trlx of the esta te 
of John T. Sullivan, deceased, against the Florida Central & Peninsular Rail- 
road Company. The plaintiff was a citizen of Dallas county, Ala., of which 
State and county John T. Sullivan, deceased, was a citizen up to the time of 
his death. The action was brought in the United States Circuit Court for the 
Southern District of Florida. The plaintiff in her pleading showed that the 
deceased, on the 14th day of December, 1898, was a passenger on the railroad 
of the défendant, and while belng carried as such passenger, by reason of the 
négligence of the défendant and of its servants, he recelved injuries that re- 
sulted in his death. The proceedings presented the usual features, and re- 
sulted in a judgment in favor of the plaintiff. The case is brought hère by 
the défendant on writ of error. 

J. C. Cooper,' for plaintiff in error. 

A. W. Cockrell, A. W. Cockrell, Jr., R. S. Cockrell, and Wm. W. 
Quarles, for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge, after stating the case, delivered the 
opinion of the court. 

In this case many errors are assigned, but it would be unprofitable 
to notice them in détail. They présent substantially only three ques- 
tions: (i) Can the administratrix, appointed in Alabama, maintain 
this suit in the state of Florida? (2) Does the matter ofifered by the 
défendant in support of its plea of contributory négligence tend to 
establish contributory négligence on the part of the deceased? (3) 
Is the case one in which the administrator can recover damages ? 

As to the first of thèse questions: The administratrix was ap- 
pointed by proper proceedings in the proper court in the state of 
Alabama, and at the institution of her action she filed in the Circuit 
Court a properly authenticated copy of the letters of administration 
granted to her by the probate court in the matter of the deceased's 
estate. In the case of Sullivan v. Honacker, 6 Fia. 374, the Su- 
prême Court of Florida, in discussing the law of that state, said : 

"Our statute was intended to place foreign executors and administrators. 
mentioned in it, wlth respect to the Institution and maintenance of sults In 
our courts, upon the same footing as executors or administrators who had ob- 
tained their letters testamentary or of administration in this state, whenever 
they should produce such letters duly obtalned and properly authenticated." 

It is, however, insisted by the plaintiff in error that the statutes of 
Florida which fix the liability of the défendant for such injuries as are 
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alleged to hâve been donc the deceased, and which provide who may 
sue to recover the same, taken in connection with the provision for 
the distribution of the proceeds when recovered, compared and con- 
trasted with the statutes in Alabama fixing similar rights, providing 
for the recovery of damages for such injuries, and for the distribu- 
tion thereof, show such a dissimilarity and substantial conflîct as to 
exclude this administratrix from prosecuting this action. 

The law upon which the action is based is embraced in sections 
2342 and 2343 of the Revised Statutes of Florida. It is unneces- 
sary to quote the sections in full, or to give even the substance of 
section 2342, further than to say that it fixes the liabiHty of persons 
committing such injuries. The other section provides that the action 
may be brought by the widow or surviving husband, as the case 
may be, and, where there is neither widow nor husband surviving, 
then by the minor child or children, and where there is no widow nor 
husband, nor minor child or children, then by any person or persons 
dépendent on such person killed for support, and, where there is 
neither of the above classes of persons to sue, then the action may 
be maintained by the executor or administrator, as the case may be, 
of the person so killed; and in every such action the jury shall give 
such damages as the party or parties entitled to sue may hâve sus- 
tained by reason of the death of the party killed. In the case of 
Florida Central and Peninsular Railway Company v. Foxworth, re- 
ported in 41 Fia. 1-77, 25 South. 338, 79 Am. St. Rep. 149, in dis- 
cussing this statute, the Suprême Court of Florida used this language 
(on page 70, 41 Fia., page 347, 25 South., 79 Am. St. Rep. 149) : 

"Our statute, uniike the English one, by giving a right of action to the 
administrator of the deceased, imposes the liability whether there be a famlly 
to compensate or not. Its efCeet was to abrogate the common-law nile, for 
which, If any reason ever existed, the world Uas long slnce outgrown it, 
denylng damages for human life, and to affix a penalty, by an award of 
pecuniary damages, for a careless or wrongful act resultlng In another's 
death. In authorizing suite to enforce this liablUty, our act gives the rlght 
to those wïio are supposed to suffer most by the death of the deceased. but 
on no account does the action fail for want of a person to sue, as with Lord 
Campbell's act." 

As to the objection grounded on the différent disposition of the 
fund by the laws of Florida and the laws of Alabama, it is enough 
to say that the law of Florida which gives the right, and gives direc- 
tion to the proceeds of such a recovery, is the law of the case both 
as to the recovery and to the disposition of the proceeds. But it would 
be a reproach to the laws of Alabama to say that, when the money 
recovered in such an action as this came into the hands of the ad- 
ministratrix, the courts of that state could not compel its distribution 
as the law of Florida applicable thereto directs. Dennick v. Railroad 
Co., 103 U. S. 11-21, 26 L. Ed. 439; Stewart v. Baltimore & Ohio 
R. R. Co., 168 U. S. 445, 18 L. Ed. 105, 42 L. Ed. 537. 

In référence to the second question : The bill of exception shows 
that: 

"The plalntlCf introduced évidence tending to show that on the date of the 
accident, the deceased, John T. Sullivan, was an enlisted soldier in the United 
States Army, a member of Battery D, Plfth ArtlUery, and was golng from 
120 P.— 51 



86È'' .''".i: Vi..i.:i20 -FEDERAI, BBPOETER. 

St.f:AnguSthie,hïiîla.i ithrough JaçJiSéa-iiîHlft to NewiQrleans, I^a., and,tliat he 
g9t,îuppn .thp-jtraljjiof |the defen.d|fjt; at Jacksonvîlïe, on the ijiorning of the 
accident,,. ^It!!;} 23 fitWsold'iersVmè'mbé^rs of tlie oômpany, ail Of whom were 
traveling tipoïî' c|tié ticket to tlie^i,rty,'and held by an offleer In charge, and 
that, at tKé tiiiié' the deceased and tliè test of the party of aoldiers got upoa 
the train at Jàcksonvilie, there were not seats enough lu the regular passenger 
coach.,!,to Wltjjtlia sepond car l?i,tl;ej|;Rar of . the baggage car, for the entive 
party to obtaln s^ats. Tbat the'f pain ; was composed of englné, bàggage car, 
colored passengeV coach.'whltè pàgsëïië'ér coàèh, Pullman c^âr, and a spécial 
or priva te car; ■' and' {hàt at ihe time' of tHe accident the deceased, John T. 
Sunivan; -and aiiotherisoMlèr, known \ae- Henry Lowepbeirg, were sitting In 
the car kao-^i> a^,|he 'colofed, caFi' a caiprovided for, colored persons; and 
that the,. train, was runriipg on; ajdOW'ïgî'aSe about 45 or, 50 miles an hour, 
and struck, sojûié câttle on tbë ti-aCk,' knd tttet the englrie was forced into the 
car on which'ëtiUitah was rldlfigj'ànd'itbe people on the left of the car were 
crushed uAdftrtbe bolleri cgiusing the death,o£ Sullivan. 

"The défendant Introduced .eylflence that eome years before, and at the tlme 
of the all^ged.î^cîdent, the defen^ajjt, hafl iseued a r^le pr régulation provid- 
Ing for sepàratè'çârs'on its tïàln'fbr'ttrhltfi.passengersànd colored jpassengers, 
requlring wlilte- passéngers whiïe traveling on its trains to tàke' seats iri and 
remain Iri thê Car for white passengsrs, ànd colored passéngers to take seats 
In and reniaip lil the car for colored passéngers, and not to allow whlte pas- 
séngers to fakç seats in and remain in the cars for colorçd passéngers, or 
colored ipassèrigers to tâke seats in or remain in the car , for whité passéngers, 
wtiile rldlifg on tbe trains of the défendant, and that thèse sèparàté cars were 
provlded excliislveiy toi sèatiiQg wblte'and colored persons,, respectively, In 
maklng upittaina of the défendant;, tod that upon the train upon which the 
deceased, John, T. Sullivan, was a, passenger at the tlme of tl(a accident, thêre 
was a car prpvldedj es;clusivély f or qolOred passéngers, and a Car provlded ex- 
clusively for whlte passéngers; and that John T. Sullivan' wâsà Whlte person; 
and that when thé train left 'îaleksottvilie the deceased was slttlng In the car 
provided for whlte persons, and afterwards went into the car in the train 
provlded fpr colored persons, with two or three soldlers of the compauy (and 
that John Ti'SuîliVàti'ând the two bt three soldlers wîth hltû' were boisterous, 
talked loud,* drlnklng,' and dlsturbing passéngers), and the défendants con- 
ductor' and 'othèr ërtiployês of thè'' défendant upon the train several tlmes 
direetéa John T. Sullivan, O» the dUtebî the accident, before the same, and 
on oiife occasion immediatély- before; iolëave the sald caf'provided for colored 
portons. In whïch John T. èulllViin was, and go into thé car provided for 
wh|te personSi and the condiictor informed him that the rnles and régulations 
of the défendant cOmpany required White persons to slt and be In the car 
prbVided for whlté persons, ^and net tb ttavel In the bar provided for colored 
persons in which Sullivan was sitting and traveling, but Sullivan refused to 
leave the car provided for colored persons, and would not and did not return 
tb'the car proTldêd for whlte péréOns; and that at thé thne of the accident 
Jbhn T. Sulllïtan was still sitting and rïdlng In the car so provided for colored 
persons, on the Jeft-rhand side of the same, about the middle of the car. 
That there wasi stifficient rooni In the car provided for white persons for John 
T. Sullivan to obtain a séat in the same; and that each tltne the conductor 
and other employés of the defeàda'nt company: direbtéd Sdllivan to go into 
the car for whlte persons there was; rbonl in the car for Sullivan to obtain 
a seat In the. car; 'and that the car provlded for colored .persons was Imrae- 
diately ■behliid,.,thp bàggage cap in the train, and nearer to the engine than 
the car prb'vldèd fbir whlte persons; and that thls was'the'order In which the 
cars were usùally placed Iri'the defendant's train; àild'that the train on 
Which Sullivan wasirldlng consisted of an engine, Immedlately behind which 
was a baggage car, then ;a car for colored persons, then foUowed a car for 
>vhlte,, persops, ttién f ollowed a Pullman cfir, and behind tbè. Pullman car was 
a spécial car. tTh'at the accident Was caused by the engine strlking cattle on 
the track; that the engine was turned around, the baggage car was thrown 
from the track and damaged, but not destroyed, and ■the,;englne and boiler 
were forced back into the car provlded for colored persons, and the front 
half on the left-hand side of the ;çar was d«stroyed for one-half of the length 
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of the car; and that none of tlje persons sltting lu the rear of the car, and 
none of the persons sitting In the car for white persons, were injured at ail; 
but that fîie deceased, who was sitting on the left-hand side of the car pro- 
vided for colored persons, ahont the middle af the car, was killed, and several 
colored persons on the left-hand side and on the front of the car provided for 
colored persons werfi killed or Injured." 

On this issue the Circuit Court, in the charge to the jury, used this 
language : 

"The next important question for considération Is the plea of contributory 
négligence. This question should be submitted to the jury as a question of 
fact only when it appears, by a reasonable construction of the facts proven, 
considering them most favorably in behalf of the person presenting them, it 
might be f ound that the deceased was guUty of some conduct of which a 
reasonable, prudent man would not hâve been guilty. This is to be judged 
of by the acts of the deceased, and the prospect of danger or otherwise, at 
the time of such acts, and not by the resuit. In this case it is contended 
that the deceased was guilty of négligence in remalning in the car set aside 
for colored passengers; not that the car, on account of its being so set apart 
for that purpose, was any more exposed to danger, but because it was the 
forward car nearer the engine. But it Is not contended that he was guilty 
of negUgence in being in the forward car of a train, but on account of its 
being the forward car and at the same time the colored car. 

"In ail the cases cited, or which I hâve been able to find, in which pas- 
sengers bave been held to be guilty of négligence on account of the place or 
position In which they were riding, it has been because the place or position, 
per se, was one of danger — on the pilot, In the baggage car, or on the plat- 
form — where passengers were prohiblted from rlding on account of being 
expoBed to greater danger, and not on account of their belonglng to a différent 
class. : 

"It is not considered necessary to pass upon the constitutionallty or validity 
of the statute of the state, or the régulations of the corporation under wMch 
it is claimed the passenger was prohiblted from occupying the car where he 
was, for the purpose for which it vras enacted or established, but it was not 
so enacted or established for the protection of passengers from danger, and 
the défendant is estopped, by the law which requires èqual accommodations 
for both classes, from clalming that the colored coach was a place of danger, 
and that a white person was, ;by taking a seat there, placing himself In a 
place of danger, and removing himself from the rlght of the protection of the 
carrier. It eannot be claimed that the colored coach was a place of danger 
of Itself, nor can it be considered that the forward coach was a place of 
danger, nor that, when botli of the peculiarities are éombinedi can it so be 
considered; and, in order to find that the deceased was guilty of contributory 
négligence, it would be necessary to so flnd, which, unijer the most favorable 
considération of the testimony, the court considers should not be done. I 
therefore take the responsibility of rellevlng you from the considération of 
the plea of contributory négligence, and Instruct you that you ekclude from 
your considération ail testimony relating to the deceased being In the colored 
coach, or relating to the law, rules, or régulations concerning the séparation 
of the classes and désignation of différent cars." 

We concur in the view of the learned judge of^the Circuit Court, 
and approve his action in withdrawing this issue from the jury. 
Railroad Co. v. Jones, 95 XJ. S. 439, 24 L. Ed. 506; Northern Pa- 
cific R. R. Go. V. Egeland, 163 U. S. 93, 16 Sup. Ct. 975, 41 L. Ed. 
82; Kresànowski v. Northern Pacific R. R. Co. (C. C.) 18 Fed, 229. 

As to the third question : We find this paragraph in the brief 
filed by counsel for the plaintiff in error: 

"The statute in Florida anthorizlng the administra tor to sue for death of 
his intestate does not designate any person as the beneflciary for whose 
beneflt the recovery is had, and therefore such a recovery is a gênerai asset 
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of the esta te, ànd Is applicable to the payment of debts and other adminlstra- 
tl<»i purpoSeS." 

The language of the statute is: 

"And In every such action the Jury ehall give snch damages as the party 
or parties entltled to sue may hâve sustalned by reason of the deatb of the 
party killed." 

In the Foxworth Case, supra, the Suprême Court of Florida said : 

"It Is a dlfllcult matter to lay down gênerai rules by whlch to estimate 
damages In this class of casée. Those which occur to ns as being applicable 
to thls case (the action was by the wldow), so far as we can judge from the 
évidence in the record, are as foUows: In estimatlng the pecuniary loss 
sustalned by the widow, the jury may properly take into considération her 
loss of the eomfort, protection, and society of the husband In the llght of ail 
the évidence in the case relating to the character, habits, and conduct of 
the husband as husband, and to the marital relations between the parties 
at the tlme of and prior to his deatb; and they may also consider his serv- 
ices In assisting her in the care of the famlly, if any; but the widow is 
not entltled to recover for her mental anxiety or distress over the death of 
her husband, nor for his mental or physlcal sufCerIng from the resuit of the 
injury. She is also entltled to recover reasonable compensation for the loss 
of support' which her husband was legally bound to give her, based upon his 
probable future earnings and other acquisitions, and the situation or con- 
dition In Society which he would probably hâve occupied according to his 
past hlstory in that respect, and bis reasonable expectatlons In the future; 
his earnings and acquisitions to be estimated upon the basis of gênerai health, 
business capacity, habits, expérience, energy, and his présent and future 
prospects for business success at the tlme of his death; ail thèse éléments 
to be based upon the probable Joint llves ' of herself and husband. She is 
also entltled to compensation for loss of what she might reasonably hâve 
expected to reçoive in the way of dower or legacles from her husband's 
estate In case her Ufe's expectancy be greater than his. The sum total of 
ail thèse éléments to be reduced to a money value, and its présent worth to 
be given as damages." 

In analogy to the foregoing, it would be easy to defîne the élé- 
ments of recovery in an action by a minor child, or by one dépendent 
upon the deceased for support, and it would seem to be not difïicult 
to draw from the foregoing, as the trial judge did, instructions to the 
jury as to the éléments of recovery in this case, where the suit was 
by the administrator for the recovery of a gênerai asset of the estate, 
applicable to the payment of debts and other administration purposes. 

Upon this subject the trial judge instructed the jury, substantially, 
that they were to détermine, from their "own best, honest, and en- 
lightened judgment" from the testimony before them of the âge, 
character, and health of the deceased, the period of his natural ex- 
pectancy of lifc at the time immediately preceding his death, and 
estimate the amount of the net earnings and accumulations he would 
reasonably hâve acquired during the period of such expectancy, and 
then fînd the cash value of this amount at the time of the trial, ac- 
cording to well-recognized rules, and, for this présent cash value of 
the estimated : reasonable net earnings and acquisitions of the de- 
ceased, find their verdict in favor of the plaintiff. 

Our examination of the case has discovered nq error in the action 
of the Circuit Court for which the judgment should be reversed, and 
it is therefore àffirmed. 
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PARDEE, Circuit Judge (dissenting). I think the court erred in 
taking away from the jury the question of contributory négligence. 
Contrary to the rules of the company, and in violation of the direc- 
tions and orders of the company's agents, the deceased, Sullivan, 
a white person, persisted in remaining in the car set apart for colored 
people, which, from its location in the train and in the nature of 
things, and as the resuit showed, was a place of greater danger than 
the place set apart by the rules of the company for Sullivan to occupy. 

Conceding it was the duty of the company to provide a place in 
the train for colored people, of equal accommodations and equal safe- 
ty with that provided for white persons, yet this was not a duty that 
the company owed to Sullivan. I do not care to elaborate. 

The question should hâve been submitted to the jury under ail the 
évidence adduced in the case, with proper instructions as to the rules 
of law concerning contributory négligence in personal injury cases. 



STOLL V. LOVING. 

(Circuit Court of Appeals, Sixth Circuit February 25, 1908.) 

No. 1,126. 

1. Appeal— Questions Reviewabi.is on Second Appbal. 

An appellate court wiU not, on a second writ of error, revlew ques- 
tions decided on a former -writ of error in the same cause. 

8. Trial— iNSTEucTioN—FAiiiURK to Submit Issoe. 

Where, in an action to recover a broker's commission on a purcliase 
of property by défendant under a verbal contract, défendant alleged 
that the services were rendered under a written contract, which plain- 
tiff made with another to defendant's exclusion, and with which he had 
no connection, and there was évidence upon which such défense might 
hâve been sustained, it was error not to submit that issue clearly to the 
jury. 

In Error to the Circuit Court of the United States for the Western 
District of Kentucky. 

Thomas W. Bullitt and Wm. Marshall BuUitt, for plaintiflE in error. 
John L. Dodd and David W. Baird, for défendant in error. 

Before SEVERENS, Circuit Judge, and THOMPSON and 
WANTY, District Judges. 

WANTY, District Judge. The record now before us is almost 
identical with the one on which the former judgment in this case was 
reversed. The facts, so far as necessary, are stated by Judge Day in 
the opinion of this court report ed in ii2 Fed. 885, 50 C. C. A. 576. 
The évidence on the new trial was substantially the same as on the 
former trial, the trial judge repeated his former charge to the jury with 
no material altération, so far as respects the ground or question on 
which the former judgment was reversed. Under thèse circumstances 
we must inquire whether the Circuit Court foUowed the instructions of 
this court in the matter upon which the former judgment was reversed, 
as that décision is the law of the case, binding on this court as well as 
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on the trial court. This rule is. stated by thé Suprême Court in the 
case of Roberts v. Cooper, 20 How. 467-481, 1,5 L. Ed. 969: 

"But we cannot be compelled, on a second writ of error in tlie same case, 
to review our own décision ou the flrst. It lias been settled by the décisions 
of this court that, after a case bas been brought hère and decided, and a 
mandate Issued to the court belo-w, if a second writ of error is sued out, it 
brings up for revision nothiug but the proceedings subséquent to the man- 
date. None of the questions which were before the court on the flrst writ 
of error çan be reheard or examined upon the second. Ta allow a second 
writ of error or appeal to a court of last resort on the same questions which 
were open to dispute on the flrst would lead to endless litigation. In chan- 
cery a blU of review is sometimes allowed on pétition to the court; but there 
would be no end to a suit if every obstinate litigant could, by repeated 
appeals, compel a court to listen to crltieisms on their opinions, or speculate 
oï chances from changes in its members. See Sizer v. Many, 16 How. 98, 
14 L. Ed. 861; Corning v. Troy Iron Company, 15 How. 466, 74 L. Ed. 
768; Hlmely v. Rose, 5 Cranch, 313, 3 L. Ed. 111; The Océan Insurance 
Company V. Ganter. 1 Pet. 511, 7 L. Ed. 242; The Santa Maria, 10 Wheat. 
431, 6 L. Ed. 359; Martin v. Hunter, 1 Wheat. 304, 4 L. Ed. 97; and Sibbald 
et al. V. United States, 12 Pet. 488, 9 L. Ed. 1167." 

See, also, Matthews v. Çolumbia Nat. Bank, 100 Fed. :^g'/, 40 C. C. 
A. 444 ; Haley v. Kilpatrick, 44 C. C. A. 102, 104 Fed. 647 ; Ouray 
County v. Geer, 47 C. C. A. 450, 108 Fed. 478; Standard Sewing 
Mach. Co. V. Leslie (C. C. A.) 118 Fed. 559; Mutual Life Ins. Co. 
V. Hill (C. C. A.) 118 Fed. 711; Olsen v. North Pacific Lumber Co. 
(C. C. A.) 119 Fed. yy, and cases cited in those opinions. 

Under the pleadings the jury were to détermine whether the défend- 
ant had entered into a contract with the plaintiiï to secure his services 
in obtaining. stock oftheMattingly Company, whereby the défendant 
was to pay him a commission for the purchase of the stock ; and 
whether, before the time for the purchase had expired, the plaintifif 
brought the parties together, and the défendant, taking advantage of 
the plaintifï's efforts, purchased a majority of the stock, and refused to 
pay the plaintifï for his services. Thèse questions were submitted to 
the jury uhder the pleadings. The plaintifï, in the évidence, claimed 
that he had niade a complète verbal bàrgain with the défendant for a 
commission of 5 per cent, for the purchase of the stock. This the de- 
fendant denied, and testifîed that he never made a bargain of any kind 
with the plaintifï for the purchase of the Mattingly Company stock, or 
any part of it, but that the plaintifï entered into a written agreement 
with one G. B. Shaw, to the exclusion of the défendant, in the follow- 
ing letter, which appeared in évidence: 

"Dear Sir: ConflrmJng our verbal agreement Just made, I désire to say 
that you are authorized to negotiate with the holders of the entire capital 
stock of the J. G. Mattingly Company upon a basis averaging to the syndicate 
whom r represent, now taking options on distillery properties in Kentucky, 
$130 per share — the capital stock belng $300,000. Thèse figures are based 
upon y our assurance that the distillery property Is unencumbered; that the 
corporation owns at least 25,000 barrels of whisky In bond that is unen- 
cumbered, and besides bas accrued storage and othêr available net cash 
assets to the amount of $30,000, any shortage to be made up out of the com- 
mission to you. It Is the purpose of the syndicate whom I represent to 
secure options on a number of distillery properties in Kentucky, ail matur- 
!ng July Ist, 1899. Whenevef a certain proportion of thèse properties are 
secured by option, it is their présent purpose to close the option and make 
the purchases; but it is ngt, now known to me what proportion of properties 
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is necessary, nor do I guarantee that when the proportion Is acqulred, the 

options -will be closed and the purchase made. But I will agrée that if yoii 
will secure the capital stock of the Mattiugly Company, upon the basis 
aforesald, or If througli you we make a purchase of this stock, whether 
upon the basis aforesald or otherwise, then we will pay to you as your com- 
mission for services to be reudered by you, five per cent, of $390,000, viz., 
$19,500. But It is distinctly understood that the commission to be paid 
j'ou as aforesald will be due you only in tlie event the purchase is made of 
the stock above stated; and by way of suggestion as to the manner to pro- 
ceed in bringing about a sale, I will say that It wUl be best for you to put 
yourself in a position where you can own or control — either yourself or 
through some frlend — the entire capital stock; and when you are thus in 
shape, you should make a proposition to the syndicate so represented by me. 
through Its agent, the American Trust and Savings Bank of Chicago, under 
whlch you propose to sell to sald company the sald capital stock at the total 
priée of $409,500, which proposition will then be accepted by them, and 1 
will recommend the acceptance of It, and use ail reasonable efforts to carry 
it through. Or, failing in the above, if you will obtain an option under 
conditions of our option contract on the distillery plant for one hundred and 
seventy-five thousand dollars and under that option the purchase is made 
by the syndicate we represent, then, and in that event, but not otherwiSé, 
we will pay you a commission of ten thousand dollars. This proposition to 
be open for thirty days from date. [Signed] G. B. Shaw. 

"Correct: H. V. Loving." 

The défendant testified that he had no interest in this written agree- 
ment with Shaw, and knew nothing of it until the day on which the 
purchase was made. Thus the vital issue before the jury was whether 
the contract, under which Loving performed the services for which he 
sought to recover, was made by him with Stoll or with Shaw. This 
court held on the former hearing that there was testimony which would 
authorize the jury to find that the plaintifï accepted this contract in 
writing from Shaw to the exclusion of Stoll, and, if he did, that he 
could not recover against Stoll ; and, because this question had not 
been submitted to the jury under proper instructions, the judgment was 
reversed. The court, on the new trial, after stating that the issue was 
whether there was an agreement between the plaintifif and défendant, 
in charging the jury in respect to the letter of January 26, 1899, 
above set out, said: 

"The court tells you that that letter Is not a contract between the plain- 
tifC and défendant, and should not be regarded, though I charge you that, 
even if there was a contract with Mr. Shaw, that fact would not necessarlly 
affect the rights of the plaintiff as against the défendant, Stoll. The subject- 
matter of agreements for negotlating the sale of property admits of the em- 
ployment of as many agents as the party pleases." 

This statement was probablv intended to afïirm that an agent may 
be employed to do a service for as many principals as may see fit to 
employ him. At the conclusion of the charge counsel excepted to so 
much of it as "in efïect déclares that the question is whether there was 
a contract between Stoll and Loving," and "also to that pari of the 
charge which déclares that the written contract with Mr. Shaw does 
not hâve the efïect of abrogating the principal contract." To this the 
court replied, "What the court said on that subject will be excepted to." 
Exceptions were stated on two other points, whereupon the court said, 
'Let exceptions be entered to what the court said on ail those sub- 
jects." From what appears in the bill of exceptions, it is clear that the 
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counsél intended by the exceptions above stated to challenge the 
instructions of the court with respect to the issue as to who was party 
to the contract with Loving, and that the court must hâve so under- 
stood it. There was nothing else in the charge to which the excep- 
tions would be pertinent. Counsel for the défendant also, to empha- 
size théir position, submitted a request for a spécial charge to the jury 
that, if the plaintifï accepted a contract in writing from Shaw alone, 
and if Stoll was not bound to fulfill the contract, the jury should find 
for him. This same spécial charge was requested at the former trial, 
and, because the contention embodied in it was not submitted to the 
jury under proper instructions, the former judgment was reversed. 
It was not contended by Loving, and is not now contended, that there 
was more than one contract for the services performed by him. If the 
contract was with Shaw, the plaintifif was not entitled to recover, but 
the instruction allowed the jury to find that Loving might hâve had 
a contract with Shaw for the services rendered, and also a contract 
with Stoll for the same services. While it may be conceded that the 
légal proposition stated by the court is in the abstract sound, it was in- 
applicable to the controversy, and misleading. Stoll's contention that 
Loving had made a contract with Shaw to the exclusion of Stoll, and 
that the work for the payment of which suit was brought was done 
under that contract, was not submitted to the jury, and it cannot be 
known from the verdict whether the jury passed on that question, 
which this court, in its former opinion, pointed out was essential to the 
proper détermination of the controversy. That décision should hâve 
been considered as controlling by the trial court, and the failure to sub- 
mit this question makes it necessary to reverse the judgment and grant 
a new trial. 

The other assignments of error relied upon in the brief for plaintifï 
in error hâve been considered, but we think none of them are main- 
tainable. 



ORIENT INS OO. v. lyBONABD. 

(Carcult Court of Appeals, Seventh Circuit October 7, 1902.) 

No. 874. 

Former Appbai.— Décision— Law op the Case. 

Where, on a prier appeal to the Circuit Court of Appeals, It was held 
that a, loss by fire ensulng and connectée with an explosion outside plaln- 
tlff's building, by which a hole was made In the wall of the building, through 
which the lire entered aiid destroyed the property Insured, was withln 
the provisions of the pollcy, such décision was the law of the case, and 
a motiou to direct a verdict for défendant on a subséquent trial, after 
plaintiff's introduction of évidence to prove such facts, was properly de- 
nied. 

Insurance Policï— Cause dp Loss — Evidence— Instructions. 

Where, In an action on a poliey excluding losses resultlng from explo- 
sion unless fire ensued, and from the falling of the building, défendant 
claimed that the falling of the wall of the building was due to defects 
or overloading, while plaintlfC claimed that it was the resuit of an ex- 
plosion in a nelghboring building, and was Immediately followed by fire, 
and the évidence on such théories was sharply confllctlng, an instruction 
that if the building, or some part thereof, fell by reason of some con- 
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eussion occurrinar from witbout, or from flre outside or Inside the building, 
and plaintiff haii proved hls contentions that, through sucli explosion or 
fire, ûre was communicated to plaintiff's building, and bis stock was de- 
stroyed, plaintiff was entltled to recover, but tbat, if tbe building fell 
by reason of its own defects or by overloadlng, or both, plaintiff could 
not recover for tbe flre loss, suffleiently presented the Issues of both 
parties to the jury. 

t. Bamb— Evidence. 

Where, in an action on a policy, plaintiff contended tbat the flre was 
occasioned by an explosion of niUI dust in an adjoinlng mill, évidence as 
to the condition of the mill at and before the alleged explosion, the 
amount of mill dust coUeeted, and the omission of known appliances to 
prevent the escape of such dust, was admissible. 

i. Samb— Expert Evidence— Compakisons. 

Where, in an action on a policy, It was claimed that flre was occa- 
sioned by an explosion of mill dust, and experts testifled as to the ex- 
plosiveness of such dust, such experts were entltled to testify to a com- 
parison of the explosiveness of mill dust wlth gunpowder, and thelr ex- 
périences regarding the same, though they were unable to glve dates of 
such expériences. 

6. Same— Htpothetical Qcestioks.' 

A hypotheticcil question asked an expert wltness Is not objectionable 
on the ground that the facts included therein were not coneeded to be 
true, or establlshed by the évidence. 

6. Same— Damages— Insthuctions. 

Where, in an action on a policy exempting insurer from loss by the 
falllng of a building, or from loss caused by explosion unless flre ensued, 
a part of the property insured was damaged by the falUng of the build- 
ing, an instruction that, if the property was destroyed or damaged by fire 
to an amount exceeding ail the Insurance plaintiff had thereon at the 
time of the loss, plaintiff was entltled to recover from défendant the face 
of the policy, with Interest, was not objectionable as relieving the jm'y 
from determining whether the damage by flre exceeded the whole amount 
of the Insurance. 

î. Same. 

Where a part of the property insured was damaged by the falling of 
the building, for whlch the insurer was not liable, but the loss by flre 
within the policy materially exceeded the entire Insurance on the prop- 
erty, the failure of the court to charge that, if the jury found the dam- 
age by fire to be less than the total Insurance, their verdict should be for 
such proportion of the loss by flre aloiie as defendant's policy bore to the 
total Insurance, was wlthout préjudice. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

From a judgment in favor of Mr. Léonard for the fuU amount of a fire 
insurance policy Issued to him by the Orient Company, entered as the resuit 
of a second trial, this wrlt is prosecuted. 

'Mr. Léonard, as lessee, occupled a slx-story brick warehouse on bake 
Street, in Chicago. In it he had a stock of seeds, the insured property, 
Next west of the warehouse was a frame blacksmlth shop, 20 feet wide. 
Next was the New England Mill, the front of whlch on Lake street was 
a two-story frame, joined to a four-story brick structure in the rear. 

The policy provided indemnity for "ail direct loss or damage by flre," 
except (so far as concerns this case) In two instances: (1) "The company 
shall not be liable for loss caused directly or indirectly by invasion, * • • 
or (unless flre ensues. and. In that event, for the damage by flre only) by 
explosion of any kind." (2) "If a building, or any part thereof, fall, except 
as the resuit of fire, ail insurance by this policy on such building or ItB con- 
tents shall immediately cease." 



U 4. See Evidence, vol. 20, Cent. Dig. §| 2371, 2373. 
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Mr. L^ôiiatct's tHeory wasthatàià" explosion Of mîll dust In the frame 
part of thé? New England Mill broke down the front, part of the west wall 
of hls bnllding, and that a fire. inlmediately eni^ing upon and connected 
•wlth the explosion, entered throtrgh the opening, atid consiimed hls prop- 
erty. At thé flrst trial he Introducèd évidence sufficient to go to the Jury 
if bis théory' was good lii law. Bnt the court directed a verdict for the 
Company on the ground that when the Avall fell not by flre, but by explosion, 
the Insurance was at an end. That ruling was held to be error. Léonard 
V. Orient Ins. Co., 48 G. C. A. 369; 109 Fed. 286, 54 L. H. A. 706. 

On the présent writ the company assigna that the court erred In refusing 
to take the case from the jury, in glving and refusing instructions, and In 
admitting évidence. 

Other facts are stated in the opinion. .' 

D. J^Schuyler, for plaintifï in error. 
Myron H. Beach, for défendant in error. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judg-es. 

BAKER, Circuit Judge, having made this statement, delivered the 
opinion of the court. ■ 

A considération of whàt was decided on the former writ will greatly 
simpHfy the solution of the principal questions now presented. Mr. 
Leonard's ov/n case showed that an explosion, and not a fire, caused 
the fall. It was, therefore, necessary to décide whether, when the 
ensuing fire reached Mr^ Leonard's property, the insurance had not 
alreàdy ceased by virtuc'ôf the second condition quoted in the state- 
ment. In deterfninihg this, the court had regard, also, for the first 
condition, namely, that' the çdmpany would not be liable for loss 
caused directly or indirectlyby explosions of any kind, and for the 
exception to that condition, namely, that the company would be lia- 
ble for damage by fîre ensuing upon an explosion. The court found 
that the wofding of the second condition was "unqualifîed and uni- 
versal, admitting of neither interprétation nor construction," but 
that an application of it to the case in hand would utterly destroy the 
liability "carefully and precisely defined" in the exception to the first 
condition. The court thought,' swch a resuit was not intended, and 
therefore held the second condition inapplicable. "In this way," the 
court conclùded, "the two clauses may well stand together, neither 
interfering with the legitimate office of the other." 

Now, when Mr. Léonard, on the second trial, again produced évi- 
dence that an explosion in the neighboring mill made a hole in the 
wall, through which;the fire ensuing upon and connected with the 
explosion entered, and destroyed his stock, the court was not at 
liberty to follow its own or counsel's view of the law in ruling on the 
cômpany's motion for a directed verdict in its favor. The law of the. 
case, determined by the former décision, required the déniai of the 
mOitipn, and the submission of the évidence to the jury. And, since 
itS' motion for a new trial was overruled, it is futile for the company 
tb ' unde'rtake to ^emonstrate on this writ that the prépondérance 
qfthe évidence proved thàt,,the wall fell by reason of inhérent de- 
fects of construction, or overloading, or both. 

The material and sharply marked confîict in the évidence occured 
with respect to the cause of the wall's tumbling, for on this depended 
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the applicability of the "falling clause" of the policy. After stating 
the respective contentions of the parties, the court continued his 

charge as follows : 

"If you flnd from the évidence that the plaintiff has establlshed hls case 
by a prépondérance of ail the évidence, that plaintiff's building or some part 
thereof fell by reason of some concussion occurrlng outside his building (for 
I recall no évidence tending to show an explosion or concussion inside said 
building), or from fire either outside or Inside sald building, and that plain- 
tiff lias otherwlse so proved his contentions, and that, through such explosion 
or fire, fire in plaintiff's building ensued or was communlcated thereto from 
without, and his said stock was destroyed or damaged, then plaintiff Is en- 
titled to recover herein for such loss as herelnafter stated. If, however, 
you flnd that plaintiff's building, or some material part thereof, fell by 
reason of its own defects, or overloading, or both, plaintiff cannot recover 
for ensuing fire loss, under the terms of the policy sued on." 

Under the former décision this charge correctly construed the 
poHcy, and applied its terms to the conflicting évidence. It is need- 
less to set out the company's various requests for instructions in re- 
gard to the conditions in the pohcy; for, so far as they ran counter 
to the former décision, they were properly refused, and those that 
were correct merely duphcated the charge given. The company is 
very earnest in its insistence that, on account of the great volume 
and high character of the testimony in support of its theorv that 
the wall fell from defects or overloading, the court should hâve 
elaborated and dwelt more largely upon the meaning of the "falling 
clause," and its bearing upon the évidence. The company's défense 
was not a confession and avoidance of Mr. Leonard's case ; it 
was simply a déniai that the wall fell as the resuit of the explosion 
claimed by the plaintiff. And, no matter how véhément and strongly 
supported the déniai, the court was not required to do more than 
place the conditions of liability before the jury clearly and directly 
once. Répétitions of the same idea in varying phraseology would 
only tend to confuse the jury, leading them possibly to believe that 
distinctions were intended which they failed to grasp, where none 
existed. ■' 

Witnesses were permitted, over the company's objection, to testify 
in regard to the condition of the mill at and before the alleged ex- 
plosion, the amount of mill dust collected, the omission of known 
appliances to prevent the escape of mill dust, etc. Ail this was ma- 
terial within the approved définition that "a fact is material which ren- 
ders probable the existence or nonexistence of a fact in issue." 

The explosiveness of mill dust was explained by experts, and some 
expériences were stated. Objections to a comparison with gunpow- 
der and to a failure to give dates of expériences are manifestly un- 
tenable. 

Hypothetical questions were objected to on the ground that facts 
were included which were not conceded to be true, nor established 
by the évidence. A hypothetical question may call for an opinion 
based on facts assumed. If the facts are not eventually proven, the 
weight of the answer is destroyed, but error cannot successfully be 
predicated on the court's permitting the question to be put. 

Finally, an instruction in regard to the amount of recovery is 
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criticised. The court told the jury that if they found "that the prop- 
erty of the plaintiff, described in the policy of insurance, contained 
in plaintiff's said building, was destroyed or damaged by fire to an 
amount exceeding ail the insurance plaintiflf had upon it at the time 
of the loss, if any, then plaintiiï is entitled to recover herein from the 
défendant the sum of fîve thousand dollars (the face of the policy), 
with interest at the rate of five per cent, per annum from February 
I, 1900." This instruction did not reheve the jury from determining 
for themselves whether the damage by fire exceeded the whole amount 
of insurance. It expressly submittèd that question to them. Un- 
der the évidence the only possible source of damage other than fire 
was the fall of part of the building. The only legitimate inference 
from the instruction was that, if the jury found the damage by fire 
to be less than the total insurance, their verdict should be for such 
proportion of the loss by fîre as the company's policy bore to the 
total insurance. Probably it would hâve been better if the court had 
made an explicit statement of this to the jury. But any possible 
error in failing to do so was rendered harmless by the state of the 
évidence. We do not find in the record any évidence on the part of 
the Company in référence to the amount of loss by fire and the 
amount resulting from the partial fall of the building. The total in- 
surance was $76,500. The value of the insured stock was $130,000. 
From the évidence on behâlf of Mr. Léonard the utmost the jury 
would hâve been justified in finding was that one-fourth of the stock 
was disturbed by the fall, and that this portion was damaged to half 
its value. The loss thus shown to be attributable to the explosion 
might be trebled, and the fire loss would still materially exceed the 
whole insurance. 
The judgment is afïirmed. 



OWBN et al. v. BROWN. 

(arcTilt Court of Appeals, Blghth Circuit. February 9, 1903.) 

No. 1,793. 

1. ACT OP BANKBtTPTOY — * PkBPEKBNCB ThrOUOH LBOAIi PrOCEBDINO* — 

Enfobcément of Judgment Lien. 

Neither the thlrd subdivision of section 3a, nor any other provision of 
the bankrupt act (Act July 1, 1898, c. 541, 30 Stat 544 [TJ. S. Comp. St. 
1901, p. 3418]), contemplâtes that vàlld judgment liens on real property 
acquired before thé passage of the act, or more than four months before 
the flling of the pétition In bankruptcy, shall be vacated, or that the due 
enforcement of such liens by exécution shall constltute an Illégal préf- 
érence or an act of bankruptcy. 

Appeal from the District Court of the United States for the Dis- 
trict of Colorado. 

Henry T. Rogers, Lucius M. Cuthbert, Daniel B. EUis, and Pier- 
pont Fuller, for appellants. 
James H. Brown, for appellee. 

Before CALDWELL, SANBORN, and THAYER. Circuit Judges. 
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CALDWELL, Circuit Judge. On the I4th day of April, 1902, 
the appellants filed their pétition in the District Court of the United 
States for the district of Colorado to hâve the appellee adjudged a 
bankrupt. The pétition was based on the act of iDankruptcy defined 
in the third subdivision of section 3a of the bankrupt act (Act July 
I, 1898, c. 541, 30 Stat. 546 [U. S. Comp. St. 1901, p. 3422]), and 
alleged, in substance, that the appellee, Brown, was insolvent, and 
that within four months next preceding the fîling of the pétition he 
had committed an act of bankruptcy by sufïering and permitting, 
while 80 insolvent, Thomas R. McKee, one of his creditors, to obtain 
a préférence through légal proceedings, and did not, within five days 
of the date of the sale of his property thereunder, vacate and dis- 
charge such préférence. The pétition then sets eut that the alleged 
préférence was obtained in this wise: That on the I4th day of No- 
vember, 1895, judgment was entered in the Circuit Court of the 
United States for the district of Colorado in favor of the First Na- 
tional Bank of Fort Madison, lowa, against the défendant, Brown, 
for $5,260.65 ; that an exécution was issued on this judgment on the 
I2th day of November, 1901, which was levied upon certain real 
estate belonging to the défendant, Brown, described in the pétition, 
which, after being duly advertised for sale, was sold by the marshal 
on the 23d day of December, 1901, to Thomas R. McKee, assignée 
of the judgment, for the amount thereof, with interest and costs, and 
that by this proceeding McKee, the assignée of the judgment, ob- 
tained a préférence by légal proceedings and a.greater percentage 
of his debt against Brown than any other of his creditors, and that 
Brown, having sufïered and permitted this préférence thus obtained, 
and not having, at least five days before sale or final disposition of 
the property aflfected by such préférence, vacated and discharged 
such préférence, was thereby guilty of an act of bankruptcy. The 
défendant Brown demurred to the pétition, which was sustained, and 
petitioners appealed to this court. 

The contention of the appellants is that the judgment creditor ob- 
tained a préférence and the act of bankruptcy was committed when 
the defendant's real estate was sold on exécution, without regard to 
the date of the judgment on which the exécution was issued, and 
regardless of the fact that the judgment was a lien on the real estate 
of the défendant sold on the exécution from the date of its rendition. 
This contention fînds no support in the bankrupt act or on prin- 
ciple. Section 3a of the bankrupt act provides (Act July i, 1898, c 
541, 30 Stat. 546 [U. S. Comp. St. 1901, p. 3422]): 

"Acte of bankruptcy by a person shall consist of his having • • •; (3) 
euffered or permitted. whlle Insolvent, any créditer to obtain a préférence 
through légal proceedings, and not having at least five days before a sale or 
final disposition of any property affected by such préférence, vacated or dis- 
charged such préférence." 

Section 3b provides : 

"A pétition may be flied against a person who Is Insolvent and who bas 
committed an act of banlsniptcy within four montbs after the commission of 
such act." 
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The "préférence thrôugh légal proceedings" mentioned in subdi- 
vistori 3 is a préférence obtaîned by such meàns within four months 
neîfct pr'eceding the filîngof the pétition in bankruptcy. 

Neither the third subdivision of section 3a, nor any other pro- 
vision of the banl<rupt act, contemplâtes that valid judgment liens on 
real property acquired before the passage of the act, or more than 
four months before thé filing of the pétition in bankruptcy, shall be 
vacâted ; or that the due enforcement of such liens by exécution 
shall constitute an illégal préférence, which would be exactlv tant- 
amount ' to vacating or annulling the lien itself. The judgment 
against thé défendant upon which his real estate was sold was ren- 
dered before the passage of the bankrupt act, and was a lien on the 
defendant's real estate from the date of its rendition, or whenever 
thereafter the judgment debtor acquired the property. Sess. Laws 
C0I6. 1891, p. 247; Act ôf August I, 1888, c. 729, 25 U. S. Stat. 357 
[U. S. Comp. St. 1901, p.' 701] ; Dartmouth Savings Bank v. Bâtes 
(C. Ci) 44 Fed. 546. The bankrupt act did not vacate or discharge 
this lien or take away the right of the judgment creditor to avail 
himseif thereof by selling on exécution the real estate upon which 
his jûdgrHent was a lien. The date of the sale is immaterial ; when- 
ever it took place it had relation back to the date the lien of the 
judgment attached. The judgment creditor's right to hâve this real 
estate sold on exécution and the proceeds of the sale applied to 
the paynient of his judgment was acquired when the lien of the judg- 
ment attached to the real estate, and not when the exécution sale 
took place; As the judgment creditor did not, within four months 
of the filing of the pétition in bankruptcy, obtain "a préférence 
through légal proceedings" there was no "such préférence" for the 
défendant to vacate or discharge, and the third èubdivision of section 
3a does not, therefore, apply to this case. The préférence was ob- 
tained when the lien attached, and not when it was enforced. When 
the creditor obtains no préférence within four months the debtor suf- 
fers or permits none for which he can be adjudged a bankrupt. Un- 
der the construction of the act contended for by the appellants it 
would be useless for a creditor to take a mortgage or obtain a judg- 
ment lien on the property of his debtor in any case ; for years after 
he obtained his lien, and whenever by appropriate judicial proceed- 
ings he enforced the same to procure satisfaction of his debt, he 
wOuld be met by the proposition that by the "légal proceedings" he 
had resortéd to to enforce his lien he had thereby obtained "a préfér- 
ence through légal proceedings" ; and the judgment debtor, for suf- 
fering or permitting such préférence, would be adjudged a bankrupt, 
and the proceeds of the creditor's security would inure to the equal 
benefit of 'ail the debtor's Creditors. The bankrupt act does not work 
any such féll destruction of siecuritieâ. 

The récent décisions of the Suprême Court of the United States 
in the case of Metcalf Bros. & Co. v. Barker (October term, 1902), 

23 Sup. Gt. 67, ;47 h. Ed. -, and Pickens v. Roy (October term, 

1902) 23 Sup. Ct. 78, 47 L. Ed. , must be held to conclude this 

question. Though other provisions of the bankrupt act were under 
considération in those cases, the reasoning of the court is equally 
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applicable to-the provision of the act under considération in this 
case. In the first of thèse cases the court, copstruing section 67! 

of the act, said : ■ 

"In our opinion the conclusion to be drawn from thls language is tbat It is 
the lien created by a levy, or a judgment. or an attachment, or otherwise, 
that is invalidatcd, and that where the lien is obtalned more than four iiioiitlis 
prior to the filing of the pétition, It Is not only net to be deemed to be null 
and void on adjudication, but its validity is recognized. When it is obtained 
within four months the property Is discharged therefrom, but not otherwise. 
A judgment or decree in enforcement of an otherwise valid pre-existiug lien 
is not the judgment denounced by the statute, which is piainly conflned to 
jtidgments creating liens. If this were not so the date of the acquisition of a 
lien by attachment or creditors' blll would be entirely immaterial." 

The reasoning of the Suprême Court in the case cited and the 
citations it contains make it unnecessary to cite other cases. 
The decree of the District Court is affirmed. 



MARSHALL FIELD & OO. v. WOLF & BRO. DRY GOODS CO. 

(arcuit Court of Appeals. EIghth Circuit. February 2, 1903.) 

No. 1.769. 

2. BaKKROPTCT— COMPOSITTOÎT-^ACCEPTANCB— ApPEAI— PaIÎTIES 

On appeal by a créditer of a banlirupt from an order approving a eom 
position under which a majority of the creditors hâve received the 
amounts to which they were entïtled, the assenting creditors are neces- 
eary parties. 

Appeal from the District Court of the United States for the Eastem 
District of Arkansas. 

W. B. Thompson (John W. Blackwood and John E. Williams, on 
the brief), for appellant. 

George B. Rose (U. M. Rose and W. E. Hemingway, on the brief), 
for appellee. 

Before CALDWELL, SANBORN and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge. Wolf & Bro. Dry Goods Company, 
a corporation, having been adjudged a bankrupt on,);he pétition of its 
creditors, ofïered to its creditors a composition of 30 cents on the 
dollar, which was accepted by a large majority in number and value 
of its creditors, and, after considering objections to the composition 
fîled by the appellant in this case, and hearing évidence on the issues, 
the bankrupt court approved the composition, and thereupon, ^ and 
before this appeal was taken, there was paid to the sevéral creditors 
accepting the composition the amount due therii, respectively, and 
the estate of the bankrupt was returned to and disposed of by it. Nei- 
ther the' trustée nor the assenting creditors are made parties to the 
appeal, but only the bankrupt, and there is a motion to dismiss the 
appeal on this ground, which must be sustainéd'. The creditors as- 
senting to the composition, and who hâve received the amount; due 
them thereurjder, hâve a direct interest in maintaining the Qrder. ap- 
pealed from, ànd should hâve been served with citation and made ap- 
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péllees in this appéal. Dodson v. Fletcher, 24 C. C. A. 69, 78 Fed. 
214; Farmers' Loan & Trust Go. v. McClure, 24 C. C. A. 64, 78 
Fed. 210; Dodson v. Fletcher, 24 C. C. A. 466, 79 Fed. 129; Amer- 
ican Loan & Trust Co. v. Clark, 27 C. C. A. 522, 83 Fed. 230 ; Bovd 
V. Stuttgart R. R., 28 C. C. A. 262,, 84 Fed. 9; Grand Island R. R. 
V. Sweeney, 37 C. C. A. 127, 95 Fed. 396; Same v. Same, 43 C. C. A. 
255, 103 Fed. 342. 

If their number made it impracticable to make them ail parties to 
the af^eal, at least a sufficient number to insure an effective repré- 
sentation of the assenting creditors should hâve been made parties. 
The great body of the creditors l;^aving accepted the composition and 
received their money before this appeal \yas taken, the conséquences 
of reversing the order of the court approving the composition would 
be very serioùs' to them. They would hâve to repay the money they 
hâve received, and incur the risk of receiving a less sum from the 
trustée. It is very plain that the bankrupt does not represent the as- 
senting creditors, and that their interests are such as to require that 
they should, be made parties-, to the appeal. 

For failing to make the assenting creditors, who had received the 
money due them under the composition, parties to the appeal, the case 
must be dismissed. We may add. that we hâve exai.nned the record 
very carefully, and perceive no error on the merits. 

The appeaJ from the District Court is dismissed. 



MBNGE T. WARRINER. 

(Circuit Court of Appeals, Plfth Circuit February 17, 1903.) 

No. 1.175. 

1, APPBAI, — FlNALITT OP JUDGMBNT— RULB QoTERNING IN PeDBBAL CoURTS. 

The question of the flnallty of a judgment or decree for the purpose of 
review by writ of error or appéQl in the fédéral courts Is not affected 
by the procédure In the state courts, but Is governed by the rules estab- 
Ushed by fédéral législation, and by décisions of the fédéral courts. 

9. Bame— Jtjdgmknt of Dismissal as to une Dépendant. 

In the fédéral courts an appeal 6r wrlt of error wlU not lie, In gênerai, 
unless'there has been a final dliposltlon of the case as to ail parties. 
A Judgment of dismissal as to one of several défendants sought to be 
Jolntly eharged Is not final, so as to permit an appeal or writ of error 
while the action la stUl pending as to the other défendants. 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Frank E. Rainold, for plaintiff in error. 

Henry P. Dart and Benj. W. Kernan, for défendant in error. 

Before FARDEE and SHELBY, Circuit Judges. 

1 1. See Courts, vol. 13, Cent Dlg. § 937. 

T 2. What decrees are final, see note to Brush Electric Co. T. Electric Imp. 
Co. of San José, 2 C. O. A. 379. 
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SHELBY, Circuit Judgé. This action was brought by Charles 
Menge, a citizen of Louisiana, against Elder, Dempster & Co., a cor- 
poration under the laws of Great Britain, and Matthew Warriner, a 
subject of Great Britain, residing in New Orléans. It is a suit to 
recover damages for personal injuries alleged to hâve been received 
by the plaintifï. i;t is alleged in the pétition that both défendants are 
liable in solido to the plaintiff, and the prayer is for judgment against 
both défendants for $25,000. The défendants separately filed excep- 
tions to the pétition, averring that the pétition showed no cause of 
action against them. The exceptions were tried, and the court, on 
April 7, 1902, "ordered that the exceptions of Matthew Warriner 
be sustained, and that the suit as to him be dismissed, but that the 
exceptions of Elder, Dempster & Co. be overruled"; and time was 
allowed for answer. On April 16, 1902, the défendant Elder, Demp- 
ster & Co., filed an answer, denying the allégations of the pétition. 
On May 27, 1902, the case was, by order of the court, continued 
till November 19, 1902. On June 4, 1902, the plaintifï, Charles 
Menge, applied to the Circuit Court for a writ of error, which was 
allowed on that day. 

It will be seen from the foregoing statement that the action was 
brought against two défendants ; that the demurrer of one of them 
was sustained and the action dismissed as to him ; that the other 
défendant answered; and while the case was pending for trial on the 
issues joined by one défendant, the plaintiff sued out a writ of error 
to review, in this court, the judgment dismissing the suit as to the 
other défendant. 

By section 6 of tho judiciary act of March 3, 1891 [U. S. Comp. 
St. 1901, p. 549] this court has jurisdiction if there has been a "final 
décision" in the Circuit Court. 26 Stat. 828. The question of the 
fînality of a judgment or decree for purposes of review by writ of error 
or appeal in the fédéral courts is not affected by the procédure in the 
State courts, but must be governed by the rules established by féd- 
éral législation and by the décisions of the fédéral courts. The Cha- 
teaugay Company, Petitioner, 128 U. S. 544, 9 Sup. Ct. 150, 32 L. 
Ed. 508; Bronson v. Schulten, 104 U. S. 410, 26 L. Ed. 997; Andes 
V. Slauson, 130 U. S. 435, 9 Sup. Ct. 573, 32 L. Ed. 989. 

In United States v. Girault, 11 How. 21, 13 L. Ed. 587, a judg- 
ment was had in the United States Circuit Court in favor of some 
of the défendants, but the case left undecided as to one défendant. 
The plaintifï sought to review the judgment by writ of error. The 
Suprême Court dismissed the case for want of jurisdiction, holding 
that the judgment was not final. In Hohorst v. Packet Company, 
148 U. S. 262, 13 Sup. Ct. 590, 37 L. Ed. 443, a bill in equity was 
filed against several défendants. It was dismissed as to one de- 
fendant, but, so far as the record disclosed, was left pending against 
the others. It was held by the Suprême Court, the chief justice de- 
livering the opinion, that the decree of dismissal was not final, so 
as to support an appeal. 

It may be stated as a gênerai rule that an appeal or writ of error 
will not lie unless there has been a final disposition of the case as to 
ail parties; and that a judgment of dismissal as to one of several 
120 F.— 52 
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défendants' sotîghttobe joinlîy charged is not finalj'so as to permit 
an app^al or writ of error. ,i Freeman on Judgments (4th. Ed.) §§ 
27, 34; 2 Cyc. 588, 589. There are,) of course, exceptions to the 
rule, which tetid to illustrate its mçanirig, but which we need not dis- 
cuss. Standley v. Roberts, 8 C.C. A. 305, 59 Fed. 837; Hill v. 
Chicago, etC;, R. R., 140 U. S. 52; Il Sup. Ct. 690, 35 X. Ed. 331 ; 
Withenbury vL U. S., 5 Wall. 819, 18 L. Ed. 613. ' 

It is not the purpose of a writ of error to bring up the case piece- 
meal. It is not so used as to leave the case partly in one court 
and partly, in another. It does "not authorize the court below to 
send up the case unless ail the matters between ail theparties to the 
record havé been finally disposed of. The case is not tô be sent up 
in fragments, by a succession of writs of error." U. S. v. Girault, 
II How. 21, 32, 13 L. Ed. 587. . 

The suit is still pending and undetermined in the court below. 
The judgrnent of dismissal as to one défendant is not a final judg- 
ment within the meaning of the law allowing the writ of error. 
When the case is finally disposed of, it can be reviewed as to ail ques- 
tions properly reserved. The writ must be dismissed for want of 
jurisdiction. ' 

Dismissed. r ' 



CONSUMEES' COTTON OIL 00. ▼. NICHOLi 

(Circuit Court of Appieals, Elghth Circuit February 2, 1903.) 

T No. 1,733. 

1. Appbal— Parties— FxiLtjRB TO JoiN OH SfeVKH. 

Where one of two défendants," against both of whom a decree for 
daïnages bas been entered by; « court of admlralty, does not joinln an 
appeaï: therefrom, and he Is not eerved wlth summons and notice of 
severanqe before the tlme for appeal lias expired, he çàhnot thereafter 
be broUght In, or by hls voluntary appearance conf er jurisdiction on the 
appellate court. 

Appeal from the District Court of the United States fot the East- 
ern District of Arkansas. , 

W. S. McCairi and Farrar L. McCain, for appellant. , 
Morris M. Cohn, for appellees. 

Before CALDWELL, SANBORN, and THAYËR, Circuit 

Judges. ; ,„ , 

SAN BORNv' Circuit : Judge. In this case a decree in admiralty 
was rendered to the efïect that Wolf Nidiol, as administrator, should 
recover from the Consumer s' Cotton; OU Company and M. S. Brink- 
ley $1,934.40, togétherwith ail costs lof the proceeding; that upon 
the payment of $900 by the Consumers' Cotton Oil Company or its 
surety, and the costs of the proceeding, that company should bedis- 
charged from ail liability under the decree; that, upon the failure to 
pay that sum and t'he costs, exécution should iSsue againSt it; and 
that exécution might ;go against M. S. Brinkley for any sum which 
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remained due and unpaid after tlie cotton oil company had exercised 
its option to pay or to refuse to pay the $900. This decree was ren- 
dered at some unknown date which does not appear in the record. 
An appeal from this decree was taken on February 7, 1902, by the 
Consumers' Cotton Oil Company and A. D. Allen, its surety, but 
M. S. Brinkley did not join in the appeal, nor was he served with a 
summons and notice of severance or like notification. On Novem- 
ber 17, 1902, Brinkley appeared in this court and waived the serv- 
ice of citation. Brinkley was interested in the decree, was one of 
the judgment debtors, and the détermination of the question pre- 
sented by the Consumers' Cotton Oil Company détermines the amount 
for which he will ultimately be liable under the decree. The case, 
therefore, could not be properly considered or Iieard in this court 
unless Brinkley was a party to the proceeding or had failed or re- 
fused to join therein after notice to do so. At the end of the six 
months from the entry of the decree, no appeal had been taken which 
would allow this court to review this record, because Brinkley had 
not then become, or failed or refused after notice to become, a parly 
to the proceeding in this court. It was not compétent for Brinkley 
to take an appeal subséquent to that date, or for the parties to this 
suit, or Brinkley, to perfect the appeal by bringing in a new party. 
Dodson V. Fletcher, 78 Fed. 214, 24 C. C. A. 466; Grand Island & 
W. C. R. Co. V. Sweeney, 95 Fed. 396, 37 C. C. A. 127. Upon the 
authority of thèse cases the appeal must be dismissed. It is so or- 
dered. 
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ROZELL et al. v. BOYNTON et al. 

(Circuit Court of Appeals, Elghth Circuit. February 16, 1903.) 

Nos. 1,679, 1,770. 

Registkt Statdtbs — EsTOPPEL FROM Denyino Record Titlb. 

Eegistry statutes are législative extensions of the doctrine of estoppel. 
Their purpose and effect are to estop the holder of the actual title, evi- 
denced by an unrecorded deed or decree, from denylng that the title 
which appears of record is the real title. 

SaMB — AVAILABLE TO ONE HOLDING TJnDER DBED OF WhAT THE GKANTOK 
OWNS. 

An Innocent purchaser for value of the lands owned by hls grantor 
In a certain state, wlthout more definite description, may avail him- 
self of a registry statute to estop the holders of the real title under a 
prior unrecorded decree or deed from asserting It against his clalm to 
ail the lands which hls grantor appeared by the records to own when 
he made his purchase. 

Rbcording Act of Aiîkansas — Construction. 

One of the statutes of Arkansas provides that. If a decree affecting 
the title to real estate is not registered in the recorder's office of the 
proper county within one year of its rendition, it shall be void as to ail 
subséquent purchasers without notice. Hcld. the title of an innocent 
purchaser of land from the défendant in a decree that appeared by the 
record to be the owuer thereof more than a year after the decree was 
rendered, and before it was recorded, is superior to the title of those 
In whose favor the decree was rendered, notwithstandir.g the fact that the 
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deed to the purchaser contained no detalled description of the land, but 
conveyed the right, title, and Interest of the grantor in ail the lands 
It owned In certain counties in the state of Arkansas. 

i. RsOrSTRY StATUTES— NOTICB TO PUKCHASBR UNDBR WAKRANTT DBED. 

A subséquent purchaser of lands conveyed to him by a warranty 
deed Is not charged with notice under the reglstry statutes of unre- 
corded eonveyances or decrees by the fact that some prlor deed in the 
chaln of title Is a quitclaim deed or conveys only the lands which the 
grantor thereln owned, or tbose which some bankrupt owned at thp 
time of his adjudication, or those of which some apparent owner died 
seised. But the purchaser may safely rely upon the presumption that 
the record title is the real title. 
6. Same— Fact that Deed to Purchaser is from his Agent Immaterial. 

The fact that the purchaser takes his deed from hls agent In the 
purchase, who obtained his title by a prior quitclaim deed from the 
vendor of the lands he owned in a certain county or state, does not de- 
prive the purchaser of the beneflt of this rule. 

6. Same — Deed Whose Parties are not m Chaiu ùw Title — Notice. 

The record of a deed neither the grantors nor grantees of which appear 
in the recorded chain of title is no notice to a subséquent purchaser of 
any right or interest of any of the parties to such a deed in the land it 
describes. 

7. Swamp-Land Grant to Arkaksas— Govbrnob and Auditoh Speciai, Tri- 

bunal, to Détermine Claims to. 

The Audltor and Governor of the state of Arkansas constitute a quasi 
judicial tribunal empowered to hear and détermine who are entitled to 
the swamp lands granted to that state by the act of Congress of Sep- 
tember 28, 1850 (9 Stat. 519), and to exécute their judgments by issuing 
patents or deeds of the state to the parties that they flnd entitled to 
them. 

ê. Same— Patent Conclusive Except asainst Direct Attack. 

The patent of the state to such lands is impervious to coilateral attack, 
and conclusive évidence of title, except in a direct proceedlng in equity 
to av.oid it for fraud or gross mistake. 
B. EsTOPPEL BT Deed. 

An estoppel by the subséquent Judgment of a compétent tribunal pre- 
vails over a prlor estoppel by the covenants of a deed. 

10. Lâches— Limitation at Law. 

Under ordinary circumstances a suit In equity will not be stayed for 
lâches before, and will be stayed after, the time fixed for the commence- 
ment of the analogous action at law. 

When a suit is brought within the time flxed by the analogous stat- 
ute, the burden is on the défendant to show, either from the face of 
the bill or by the answer, that circumstances exlst which requlre the 
application of the doctrine of lâches. 

When the suit in equity is brought after the analogous statutory 
time, the burden is on the complalnant to plead In his bill and to es- 
tabiish by proof the existence of unusual facts and circumstances which 
make It Inéquitable to apply the doctrine of lâches to his case. 

11. Same— Facts. 

The cause of action in equity to avoid a patent accrued 32 years before 
the interveners sought relief. The analogous hmitation at law was flve 
years. The interveners neither pleaded nor proved any excuse for the de- 
lay, and an Innocent purchaser had bought the land in reliance upon the 
patent. 

Beld. the interveners were estopped from securing relief In equity 
by their lâches. 
(Syllabus by the Court.) 

Appeals from the Circuit Court of the United States for the East- 
ern District of Arkansas. 
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Charles T. Coleman (W. J. Driver and John M. Rose, on the brief), 

for appellants Lucetta B. Boynton and others. 

S. S. Semmes and Allen Hughes, for appellants L. D. Rozell and 
others. 

N. W. Norton, for appellees James Haggart and others. 

Before CALDWELL. SANBORN, and THAYER, Circuit 
Judges. 

SANBORN, Circuit Judge. Thèse appeals présent controversies 
between three sets of claimants to the title to certain timber lands 
in the state of yVrkansas. Lucetta B. Boynton and her associâtes, 
the complainants below, are the devisees under the will of C. O. 
Boynton, deceased, who brought this suit against James Haggart and 
William McMasters, hereafter called the "défendants," to quiet in 
himself the title to about 20,000 acres of land which he bought of the 
Citizens' Bank of Louisiana in the year 1883. L. D. Rozell and his 
associâtes, the heirs of A. B. Rozell, deceased, intervened in this 
suit, and claimed the title to a portion of thèse lands. There was a 
hearing and a decree for the défendants, which the complainants and 
the interveners challenge by separate appeals. 

The principal question which the appeal of the complainants pré- 
sents is whether or not an innocent purchaser under a deed of ail the 
right, title, and interest in the lands owned by his grantor in a certain 
state, without a more definite description, may successfuUy hold the 
lands which his grantor appeared by the registry to own when he 
made this deed as against a claimant under a prior unrecorded con- 
veyance of th» same lands by the same grantor. The question arises 
in this way : From 1873 ^"^^^ October 26, 1883, the records of the 
counties in which thèse lands were situated disclosed a complète chain 
of title to them from D. C. Cross, the grantee of the state of Arkan- 
sas, to the Citizens' Bank of Louisiana. On May 3, 1880, however, 
a decree had been rendered in one of the courts of the state of 
Arkansas in a suit between the executor, the executrix, and the dev- 
isees of the will of Jeptha Fowlkes, complainants, and the Citizens' 
Bank of Louisiana, défendant, to the effect that the heirs of Jeptha 
Fowlkes were the owners of this land, and that the bank had no title 
or interest in it. One of the statutes of the state of Arkansas required 
those in whose favor such a decree was rendered to register it in the 
recorder's office of the county in which the lands it affected were sit- 
uated within one year after its rendition, and provided that, "if 
such decree be not recorded within such time, it shall be void as to 
ail subséquent purchasers without notice." Gould's Digest of the 
Laws of Arkansas, p. 637, § 35. This decree was not recorded until 
November 4, 1884. Meanwhile, and in the year 1883, W. L. Cul- 
bertson, the agent and associate of C. O. Boynton, without any no- 
tice of this decree, purchased the lands in controversy in this suit 
from the Citizens' Bank of Louisiana, paid that bank $13,000 there- 
for, and took and recorded a quitclaim deed from it to himself of 
"ail and singular its right, title, interest, and claim of whatever nature, 
légal and équitable, in and to ail the lands, lots, and parcels of land 
a.nd any and ail interests in the same belonging to and owned by 



S22 120 FEDERAL REPORTER. 

said Citizens' Bank qf Louisia,na,. in the state of Afkansas, at the 
date of this conveyance (except its lands and interests in Chicot 
county in said state) ; the said lands and interests herein conveyed 
being situated and lying within the counties of Clay, Crittenden, 
Craighead, Cross, Greene, Mississippi, Poinsett, and Woodrufï, in 
tlie said state of Arkansas; and this conveyance to operate and be 
as absoliite full and complète as if the said lands and interests afore- 
said were herein specifically described." Before making this pur- 
chase, Culbertson procured a list of thèse lands, and an abstract of 
the recorded title to them, from which it appeared that the bank had 
a perfect record title to them, subject only to a tax title, which 
Culbertson bought at the same time that he purchased the lands from 
the bank. He secured his deed from the bank on September 26, 
1883, and recorded it on October 26, 1883. C. 0. Boynton, his prin- 
cipal, furnished, the money to make this purchase, and on October 
23, 1883, Ciilbertson conveyed the lands in controversy in this suit to 
Boynton by means of a warranty dped which describes them by gov- 
ernment subdivisions, and this deed was recorded on October 29, 
1883. Culbertson appears to hâve been interested with Boynton in 
the purchase of the lands, but what his interest was does not appear. 
The title of the complainants rests upon the purchase from the bank 
and the conveyance to Boynton whilehe was ignorant of the existence 
of the decree. The défendants hâve succeeded to the title of the heirs 
of Fowlkes under their decree against the bank of May 3, 1880, and 
the question is whether that title or that of the devisees of Boynton 
should prevail. 

Counsel for the défendants argue that the deed from the bank to 
Culbertspn conveyed only the lands which the bank owned at the 
date of the deed, and that, as the title to the lands hère in question 
had been devested from the bank before the deed to Culbertson 
was made by the decree of May 3, 1880, and as the bank did not in 
fact own any right, title, or, interest in the lands when it made this 
deed, the deed conveyed nothing, and the purçhasers took nothing 
thereby. In support of this contention they cite Brown v. Jackson, 
3 Wheat. 449, 4 L. Ed. 432. That was the first of a long line of 
décisions rendered by the Suprême Court in which it held that the 
grantee in a quitclaim deed could not become a bona fide purchaser 
under the registry statutes because the prior deed had conveyed al! 
that the grantor had, and the form of the quitclaim deed was notice 
of that fact to its grantee. Oliver v. Piatt, 3 How. 333, 11 L. Ed. 
622; Van Rensselaer v. Kearney, 11 How. 297, 13 L. Ed. 703.; May 
V. Le Claire, II Wall. 217, 20 L. Ed. 50; Villa v. Rodriguez, 12 Wall. 
323, 20 L. Ed. 406; Dickerson v. Colgrove, 100 U. S. 578, 25 h. 
Ed. 618 ; Baker v. Humphrey, loi U. S. 494, 25 L,. Ed. 1065 ; Han- 
rick v. Patrick, 119 U. S. 156, 7 Sup. Ct. 147, 30 L,. Ed. 396. Coun- 
sel for the interveners cite the cases of Adams v. Cuddy, 13 Pick. 
460, 25 Am. Dec. 330; Jamaica Corporation v. Chandler, 9 Allen, 
159, 169; Chafifin v. Chafïîn, 4 Gray, 280; Fitzgerald v. Libby, 142 
Mass. 235, 7 N. E. 917; and Eaton v. Trowbridge, 38 Mich. 454, 
in support of the position of the défendants. But thèse décisions faii 
to give any adéquate effect or force to the estoppel of the registry 
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statutes, and are in accord with the early holdings of the Suprême 
Court regarding the effect of a quitclaim deed. The riper expérience 
and more thoughtful considération of later years hâve exploded the 
fallacy upon which the earlier décisions of the Suprême Court rested, 
and hâve led that court to adopt the rule which has now become flrm- 
ly established both upon reason and authority that the innocent pur- 
chaser under a quitclaim deed may acquire the title under the registry 
statutes as against the holder of a prior unrecorded deed from the 
same grantor notwithstanding the fact that the latter had no title, 
and had nothing to convey when he executed his second deed. Moelle 
V. Sherwood, 148 U. S. 21, 29, 30, 13 Sup. Ct. 426, 37 L. Ed. 350; 
United States v. California, etc., Land Co., 148 U. S. 31, 47, 48, 13 
Sup. Ct. 458, yj L. Ed. 354; Prentice v. Duluth Forwarding Co., 
58 Fed. 437, 447, 7 C. C. A. 293, 303 ; Memphis Land & Timber Co. 
V. Ford, 58 Fed. 432, 7 C. C. A. 304. 

No reason is perceived why the case at bar should not be governed 
by this just and salutary rule. Registry statutes are législative ex- 
tensions of the doctrine of estoppel. They forbid those who hâve, 
and yet withhold from the record, their muniments of title, from as- 
serting the title those muniments disclose against others who hâve 
innocently purchased the land from him who appears by the record 
to be the owner while the holders of the real title silently conceal it. 
They rest upon and eriforce the équitable proposition that he who 
knowingly conceals his ownership when he ought tç disclose it shall 
not assert it to the détriment of his neighbor who has acted in re- 
liance upon his silence. When Culbertson purchased thèse lands, the 
record disclosed a perfect title to them in the bank. That record 
was évidence of title both in the courts of the land and in thg brdinary 
commercial transactions of men. Gould's Digest, p. 268, § 26. The 
agent of the vendor, the bank, furnished to the purchaser a list of 
thèse lands, and ofïered tô sell them to him for his principal. Cul- 
bertson took the list, procured an abstract of the record title to the 
lands it described, and bought them in reliance upon the représenta- 
tion which the record and the silence and inaction of the grantors of 
the défendants exhibited. The défendants, or those under whom they 
claim, in violation of the stâtute, which required them to record the 
decree of May 3, 1880, which had devested the title of the bank, 
silently withheld it from the record, and thereby induced, or at least 
permitted, Culbertson and Boynton to buy from one who had no 
actual title. May they now be allowed to avail themselves of that 
decree, to deprive thèse vendees of the land, and to entail upon them 
the loss of their purchase rnoney? The question is answered by the 
salutary statute of Arkansas. It déclares that, if such a decree is nbt 
recorded within one year after its rendition, "it shall be void as to 
ail subséquent purchasers without notice." The évidence is satisfac- 
tory — nay, it is conclusive — that Culbertson and Boynton wér'e sub- 
séquent purchasers of thèse lands without notice of this decree, and 
they fall far within both the reason and the tèrms of the statute whose 
protection they invoke. 

It is true, as counsel insist, that, in the absence of the estoppel of 
the registry statutes, a conveyance of what one owns carriéâ rtothîrtg 
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which he does not own, and that under that rule the doed to Culbert- 
son conveyed nothing, because the bank had nothing when it was 
made. But the question hère is not what the bank owned when that 
deed was made. It is not what the bank could convey. It is what 
the bank appeared to own by the authorized records of the counties 
in which thèse lands were situated. The statute and the négligence 
of the défendants, or of their grantors, estop them from proving, or 
from successfully claiming, that the title to thèse lands was other 
than that which they permitted it to appear to be upon thèse records 
when Culbertson and Boynton bought. The contention that the 
grantor had nothing when this deed was made, and hence that the 
purchasers acquired nothing by it, proves too much. It applies with 
equal cogency to the purchaser under every deed subséquent to a 
prior imrecorded conveyance, and its adoption would annul every 
statute of registration, for it may be said with equal truth of every 
such subséquent conveyance that the grantor has nothing when he 
makes it, and therefore the subséquent purchaser can take nothing. 
The argument is fallacious, because it utterly ignores the purpose, 
the policy, and the efïect of the statutes of registration. It is the 
purpose and the légal effect of thèse statutes to make the title that 
appears of record — the record title — superior in the hands of an inno- 
cent purchaser for value to the real title that is withheld from regis- 
tration. Hence, while one who has parted with his title to land by 
an unrecorded deed or decree has no title or interest remaining in 
himself, yet his deed to an innocent purchaser for value, by virtue 
of the registry çtatutes, avoids the efïect of the prior unrecorded 
deed or decree, and vests the title to the land in the subséquent pur- 
chaser to the same extent as it would hâve donc if the title of record 
had been' the real title. The holders of unrecorded instruments are 
estopped by the statute and their négligence from denying that the 
record title is the real title. Memphis Land & Timber Co. v. Ford, 
58 Fed. 452, 455, 456, 7 C. C. A. 304, 307, 308. The défendants can- 
not be heard to say, as against Culbertson, Bôynton, and their suc- 
cessors in interest, that the Citizens' Bank of Louisiana was not the 
owner of the lands which it appeared by the records of the counties 
to be the owner of when Culbertson and Boynton made their pur- 
chase. 

There is another reason why the title of the complainants must 
prevail. Boynton was not only an innocent purchaser of thèse lands, 
but he secured them in October, 1883, by means of a warranty deed 
from Culbertson, which properly described and conveyed them to 
him by government subdivisions. If Culbertson could not hâve 
clàimed the benefit of the estoppel of the registry statute because the 
deed to him did not specifically describe the lands, Boynton was 
under no such disability. Even ip those courts in which the rule 
once prevailed that one who takes under a quitclaim deed cannot be 
a bona fide purchaser, that rule was sometimes limited to the grantee 
in such a deed. It did not apply to those who succeeded to the title 
of such a grantee by deeds of bargain and sale or by warranty deeds, 
and this was a reasonable limitation. Snowden v. Tyler, 21 Neb. 
199, 31 N. W. 661 ; United States v. California, etc., Land Co., 148 
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U. s. 31, 47, 1*3 Sup. Ct. 458, 37 L. Ed. 354. The form of the deed 
to Culbertson, his grantor, did not charge Boynton with notice of 
the nnrecorded decree against the bank, or of any other defect in its 
title, even if it could hâve charged Culbertson. A subséquent pur- 
chaser of lands properly described in a warranty deed to himself 
is not charged with notice of unrecorded conveyances or decrees 
by the fact that sortie prior deed in the chain of title is a quitclaim 
deed, or conveys only the lands which the grantor then owned, or 
of which some apparent owner died seised ; or which some bankrupt 
owned at the time of his adjudication, but he may safely rely upon 
the presumption that the record title is the real title. Memphis Land 
& Timber Co. v. Ford, 58 Fed. 452, 455, 456, 7 C. C. A. 304, 307, 308 ; 
United States v. California, etc., Land Co., 148 U. S. 31, 46, 47, 13 
Sup. Ct. 458, 37 L. Ed. 354; Kennedy v. Northup, 15 111. 148, 157; 
Bowen v. Prout, 52 111. 354, 357; Youngblood v. Vastine, 46 Mo. 
239, 242, 2 Am. Rep. 509; Powers v. McFerran, 2 Serg. & R. 44, 
47; Earle v. Fiske, 103 Mass. 491, 494. 

The suggestion of counsel for the défendants that this rule is inap- 
plicable in the case at bar because Culbertson was the agent of Boyn- 
ton, and the form of the deed from the bank to him, which evidenced 
the real transaction, ought to control, and to charge Boynton with 
notice, has not been overlooked. But this contention ought not to 
prevail, because the rule which counsel seek to apply to this pur- 
chaser was, when it prevailed,"arbitrary, technical, and unjust, and it 
ought not to be extended beyond its exact limits where it is applied 
at ail. In United States v. California, etc., Land Co., 148 U. S. 31, 
46, 47, 13 Sup. Ct. 458, 37 L. Ed. 354, the deed from the vendor to 
its agent was a quitclaim deed, while the deed from the agent of the 
vendor to the vendee was a warranty deed, and the Suprême Court 
held that the fact that the agent of the vendor was a mère conduit 
to transfer the title would not deprive the purchasers of the benefit 
of the limitation of the rule that they were not chargeable with notice 
of unrecorded conveyances by a quitclaim deed to their grantor. If 
the rule were to be applied, this limitation, in our opinion, would 
not be inapplicable in this case, and an innocent purchaser for value, 
who holds under a warranty deed from his agent which properly de- 
scribes the land, ought not to be charged with notice of unrecorded 
conveyances or decrees by the fact that the deed to his agent was a 
quitclaim deed, or by the fact that that deed by its terms conveyed 
only the lands which the grantor owned in a certain state or county. 

The rules and principles to which référence has now been made 
practically dispose of the issue between the complainants and the de- 
fendants. The record of the deed from the heirs of Fowlkes to Al- 
len in the year 1882, which appears in the défendants' chain of title, 
constituted no notice to Boynton of any title or interest in either of 
the parties to that deed, because the decree had not then been record- 
ed, and neither the grantors nor the grantee in that deed appeared 
from the record to hâve any interest in the title to the lands. The rec- 
ord of a deed neither the grantors nor the grantees of which appear 
in the recorded chain of title is no notice to any subséquent purchaser 
ol any right or interest of any of the parties to such a deed in the land 
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it dçscribes. i Huber v. Bossart, 70 lowa, 718, 722, 29 N. W. 608 ; 
TarbellîV.: West, 86 N. Y. 280; De Yampert v. Brown, 28 Ark. 166; 
Traphagen v. Irwin, 18 Neb. 195, 24 N. W. 684. 

The title, independent of the heirs ojE Fowlkes, which the défend- 
ants claim to some of the lands in controversy through the deed from 
D. C. Cross to the Iran Mountain & Helena Railroad Company, 
dated June 7, 1871, fails, becauçe thèse lands were then subject to 
the lien of the judgment of the bank against Cross, which was subse- 
quently enforced by the marshars sale to the bank under the exécu- 
tion upon;that judgment. The reisult is that Boynton was a subsé- 
quent pufchaser, without notice, of the lands in controversy in this 
suit, more than 3 year after the decree against the bank was rendered, 
and before it'was recorded. That decree v^as yoid as to him, and the 
title of his devisees must prevail over the claim which the défend- 
ants derived; from the heirs of Fowlkes. 

We tufn to the claim of the interveners. It will be borne in mind 
that the complainants' chain of title is a patent or deed from the 
State of Arkansas to D. G. Cross, made in 1866; a marshal's deed to 
the bank on April 12, 1873, made in exécution of a judgment against 
Cross rendered and docketçd in 1868; a deed from the bank to Cul- 
bertson, dated September 2$, 1883, and recorded October 26, 1883; 
and a deed from Culbertsonto Boynton, dated October 23, 1883, and 
recorded on October 29, 1883. The interveners are the heirs of A. 
B. Rozell, and they claim a portion bf the lands conveyed to Boynton 
upon this: State of facts : Thèse lands were a part of the swamp- 
land grant of September 28, 1850 (9 Stat. 519), to the state of Ar- 
kansas. They were entéred'by George W. Underhill in the office oi 
the proper pfficial of the state of Arkansas in 1852. On February 14, 
1855, Jeptha Fowlkes conveyed the lands which the interveners claim 
by a warranty deed to A. B. Rozell. That deed was properly record- 
ed in Febi'uairy, 1855, and the claim of the interveners is based upon 
it. The statutès of the state of Arkansas provided that upon the 
présentation pf cértifîcâtes. of entry of swamp lands to the land agent 
of the state he should issue patent cértifîcâtes to the land to the last 
assignée of the certificates of entry; that the Governor of the state 
should issue deeds upon such patent certificates; and that full title in 
fee should vest in the àssigïiee to whom such deeds were issued as 
efïectually as if he had been the original purchaser or locator of the 
land. Gould's Digest, p: 7'30, § 37. On June 7, 1855, about four 
months'-after Fowlkes' deed to Rozell, the agent of the state of Ar- 
kansas issued to Jeptha. Fowlkes a patent certificate to thèse lands. 
The statute of Arkansas farther provided (i) that it was the duty of 
the Auditor of the state, upon receiving proof deemed sufficient by 
him of the loss of any certificate, to issue a duplicate certificate recit- 
ing the fact that this duplicate was given by him in lieu of a certifi- 
cate proved to be lost; (2) that such duplicate should be deemed, 
taken, and considered for ail and every purpose whatever as in lieu 
and cancellation of the original certificate ; and (3) that the Governor 
of the state was authorized to issue upon such a duplicate certificate 
a patent to the holder thereof for the lands therein described. Id., 
p. 731, §§ 42, 44. On December i, 1866, the Auditor of the state of 
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Arkansas issued under thèse statutes to D. C. Cross a duplicate cer- 

tificate of thèse lands, which recited that it was issued in lieu of tlie 
certificate which Jeptha Fowll<es had obtained on the 7th day of June, 
1855, which had been assigned to D. C. Cross, and had subsequently 
been lost by hini. Thereupon the Governor of the state issued to D. 
C. Cross upon this certificate a patent or deed of thèse lands from 
the State of Arkansas to D. C. Cross. 

xX'Ow, the claim of the interveners is that the interest which Jeptha 
Fowlkes acquired by the assignaient of Underhill's entry and the 
issue of the patent certificate to him on June 7, 1855, passed to their 
intestate, A, B. Rozell, instantly upon its acquisition by Fowlkes by 
virtue of the covenants in his warranty deed of February 14, 1855, 
so that their title under that deed is superior to the title of the 
complainants. At the threshold of the discussion of this contention 
it is conceded that under this warranty deed as against Fowlkes and 
those claiming under him with notice of its existence whatever title 
or interest Fowlkes acquired in thèse lands passed to Rozell, the 
grantee therein, by virtue of the covenants of warranty. But it does 
not follow from this concession that the title of the heirs of Rozell is 
superior either in law or in equity to the title of the complainants. 
The only basis for their claim to thèse lands which the intervenei s 
p^leaded or suggested in their pétition was that by the decree of May 
3, 1880, the title of the bank had been devested, and restored to the" 
heirs of Fowlkes, and that under that decree and the warranty deed 
to their intestate they had succeeded to that title. But the heirs of 
Rozell are estopped from deriving any benefît from that decree for 
the same reason that the défendants are, because Boynton was a 
subséquent innocent purchaser for value more than a year after the 
decree was rendered and before it was recorded, so that it was voi'. 
as to him. To the contention that the record of the deed from Jeptha 
Fowlkes to A. B. Rozell charged Boynton with notice of the title 
or interest of the interveners or their intestate the answer is that 
neither the grantor nor th€ grantee in that deed appeared in the re- 
corded chain of title, and for that reason it constituted no constructive 
notice to a subséquent innocent purchaser. 

This brief référence to the pleaded daim of the interveners con^ 
pletely disposes of the only question which they made by their pé- 
tition, or which, so far as the record discloses, they presented to the 
court below at the hearing, and we might well close the discussion of 
their pretensions hère. In this court, however, their counsel insist 
that their title may be sustained in préférence to that of the complain- 
ants, independent of the decree of May 3, 1880, because the title of 
Fowlkes passed to their intestate before Fowlkes sought to assign it 
to Cross, so that neither Cross nor any one claiming under him ever 
acquired any title to the property; and a few moments will be de- 
voted to a statement of the reasons why, in our opinion, this position 
cannot be sustained. If Jeptha Fowlkes had acquired the légal title 
to this land, instead of the équitable title, and if Boynton had received 
either actual or constructive notice of the warranty deed to Rozell 
before he purchased, their proposition would be unanswerable. But 
Fowlkes never had the légal title. That title was in the United States, 
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or in the State of Arkansas, until that state conveyed it to Cross. 
Fowlkes never had, and Rozell never acquired by the deed to him, 
more than the équitable title — the right, subject to the décision oî 
the Auditor, the Governor, and the courts, to acquire the légal title 
by a patent from the state or by a decree of a court, if the Auditor, 
the Governor, or the court should be of the opinion that they, or 
either of them, were entitled to such a title. Now, the Législature of 
Arkansas lawfuUy constituted the Auditor and the Governor of that 
state a quasi judicial tribunal to hear and détermine the question who 
was entitled to the légal title to this land — to the patent or deed of 
it from the state. Neither Rozell nor his heirs ever applied or asked 
for this patent or deed before this suit was instituted in the year 
1899. In 1866 — II years after Rozell obtained his warranty deed and 
whatever interest he acquired from Fowlkes — Cross applied to the 
Auditor and the Governor, the proper tribunal, for the légal title and 
the patent of the state to this land, and that tribunal decided that he 
was the assignée of Fowlkes, that he had lost his certifîcate, and that 
he was entitled to a duplicate certifîcate, and to the légal title and the 
patent of the land from the state, and they issued the patent to him. 
The heirs of Rozell now claim for the first time in this suit — more 
than 32 years after the issue of this patent, and more than 12 years 
after Boynton has brought and paid for thèse lands in reliance 
upon that patent — that the dupUcate certifîcate and the pat- 
ent were obtained by the fraud and misrepresentation of Cross,, 
were wrongfully issued by the Auditor and the Governor of the 
state, and that they are ineffectuai to convey any title to Cross 
or to his grantees, because they were privies in estate with Fowlkes, 
and bound by his covenants of warranty to Rozell. But the Audit- 
or and the Governor constituted a quasi judicial tribunal, under 
the statutes of the state of Arkansas, vested with the power and 
charged with the duty to hear and détermine the question who was 
entitled to the légal title to thèse lands, and to exécute its judg- 
ment by the issue of a patent conveying it. The Auditor and Gov- 
ernor heard and determined this question. They decided that Cross 
was entitled to the title and the patent, and they issued it to Cross. 
That patent conveyed the légal title. Like the décisions of other 
judicial tribunals, the judgment of the Auditor and Governor upon 
this matter, which was committed to their jurisdiction, was im- 
pervious to collatéral attack, and it estopped every one claiming 
the land from asserting any title to it derived from the state of 
Arkansas until by direct proceeding in equity the effect of this 
patent was avoided. King v. McAndrews, m Fed. 860, 864, 873, 
50 C. C. A. 29, 32, 41 ; Minter v. Crommelin, 18 How. 87, 89, 15 
L. Ed. 279; U. S. v. Schurz, 102 U. S. 378, 401, 20 L. Ed. 167; 
Moore v. Robbins, 96 U. S. 530, 533, 24 L. Ed. 848; French v. 
Fyan, 93 U. S. 169, 172, 23 L. Ed. 812; Quinby v. Conlan, 104 
U. S. 420, 26 L. Ed. 800; Refining Co. v. Kemp, 104 U. S. 636, 
645-647, 26 L. Ed. 875 ; Steel v. Refining Co., 106 U. S. 447, 450, 
452, I Sup. Ct. 389, 27 L. Ed. 226; Lee v. Johnson, 116 U. S. 
48, 49, 6 Sup. Ct. 249, 29 L. Ed. 570; Heath v. Wallace, 138 U. 
S- 573, 585, 1 1 Sup. Ct. 380, 34 L. Ed. 1063 ; Knight v. Association, 
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142 U. s. i6it 212, 12 Sup. Ct. 258, 35 L. Ed. 974; Noble v. 
Railroad Co., 147 U. S. 174, 13 Sup. Ct. 271, 37 L. Ed. 123; Barden 
V. Railroad Ce, 154 U. S. 288, 327, 14 Sup. Ct. 1030, 38 L. Ed. 
992. This judgment of the Auditor and Governor is a complète 
answer to the asserted estoppel of the covenants of warranty in 
the deed of Rozell. The estoppel by that deed is met by the es- 
toppel of the judgment of the spécial tribunal authorized to adjudi- 
cate the question whether or not Cross was the owner of the title, and 
the latter estoppel prevails. An estoppel by the subséquent judgment 
of a compétent tribunal prevails over a prior estoppel by deed. 

Notwithstanding the presumptive validity of this patent and its 
imperviousness to collatéral attack, Rozell and his heirs were not 
remediless, if, as their counsel now claim, the patent was issued 
upon a misapprehension of the facts, which was induced by fraud 
or mistake. They might hâve pleaded the facts which constituted 
this fraud or induced this mistake in a court of equity, and such 
a court, if they proved their averraents, would hâve avoided the 
patent, or decreed that the owner of the title under it held it in 
trust for, and should convey it to, Rozell or his heirs. King v. Mc- 
Andrews, m Fed. 860, 864, 865, 50 C. C. A. 29, 33, and cases 
there cited. It is only upon this ground that this court or the 
court below has any jurisdiction to grant any relief to the inter- 
veners in this suit under the established rules and principles of the 
law to which we hâve adverted, and there are two conclusive reasons 
why they are entitled to no relief upon this ground. The first is 
that they hâve not pleaded or proved the facts constituting the fraud 
or inducing the mistake which they now claim caused the issue of 
the patent to Cross. Indeed, they hâve not even pleaded that there 
was any such fraud or mistake. This seems to be an afterthought, 
presented in argument in this court, and it cannot prevail, because 
the décision of a question of fact by a spécial tribunal authorized 
to hear and détermine it is conclusive even in a direct proceeding 
to avoid a patent based upon it, unless it is first made to appèar 
clearly by pleading and proof that its action was induced by a gross 
mistake or by fraudulent practices. There is no gênerai appeal 
from the décision of the Auditor and Governor of Arkansas de- 
termining who is entitled to patents from the state to swamp lands 
to the state or to the fédéral courts. U. S. v. Northern Pacific 
Railroad Co., 95 Fed. 864, 870, 37 C. C. A. 290, 295, 296; James 
v. Germania Iron Co., 107 Fed. 597, 617, 46 C. C. A. 476, 497. 

The second reason why the interveners are entitled to no relief 
against this patent is that they are estopped from securing it by 
their own lâches. When, in 1866, this conveyance by the state of 
Arkansas to Cross was made, a cause of action to set it aside and 
to secure a decree that the title under it was held by Cross in trust 
for, and that it should be conveyed to, Rozell, immediately accrued 
to the latter. He lived until 1884, and one of his heirs — one of 
the interveners, his son L. D. Rozell — was aware that his father 
had a claim to this land before the latter died. Yet no suit was 
brought or action taken to enforce this daim until this pétition 
in intervention was filed in 1899. The statutes of the state of Ar- 
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kansasi providç that suits of this nature must be commenced within 
five years ^fter the cause of action accrued. Sandels & HiU's Digest, 
§§ 4832, 4822. While courts of equity are not bound by, they ordi- 
narily act or refuse to act in analogy to, the statutes of limitations 
relating to actions at law of like character. When a suit is brought 
after the time fixed by the analogous statute, the burden is on the 
complainant to plead and prove that it would be inéquitable to ap- 
ply it to his case, and when a suit is brought within the statutory 
time for the analogous action at law, the burden is on the défend- 
ant to show either from the face of the bill or by his answer that 
extraordina'-y circumstances exist, which require the immédiate ap- 
plication of the doctrine of lâches. Kelley v. Boettcher, 85 B'ed. 55, 
62, 29 C. C. A. 14, 21. The action at law analogous to the pétition 
to avoid this patent to Cross was barred under the statutes of Ar- 
kansas in 1871. The fact that many of the heirs ôf Rozell were 
not until 1899 aware that either they or their intestate ever had 
any claim to or interest in this land, which appears in the record, 
furnishes no excuse for the fatal delay in bringing this suit, because 
the time for its commencement began to run 17 years before A. B. 
Rozell died, it expired 12 years before he died, and his son L. D. 
Rozell, one of the interveners, was aware of his claim before the 
decease of his father. The record cohtains neither pleading nor 
proof of kny facts or circumstances which make it inéquitable to 
apply the doctrine of lâches to the case of the interveners by analogy 
with the corresponding. statute of limitations at law according to 
the ordinary rule of practice, while the facts that thèse interveners 
and their intestate allowed the patent to Cross to stand unchalleng- 
ed for 32 years, and permitted the devisee of the complainants to 
purchase and pay $13,000 for the lands it described in reliance upon 
its validity, and without' notice of any claim of anydefect in it, make 
it unconscionable and unjust to départ from the ordinary rule. 
Wagner v. Baird, 7 How. 234, 12 L. Ed. 681; Goddèn v. Kim- 
méll, 99 U. S. 201, 25 L. Ed. 431; Wood v. Carpenter, loi U. S. 
135, 25 L. Ed. 807; Rugan v. Sabin, 53 Fed. 415, 420, 3 C. C. A. 
578,582. 

The decree of the Circuit Court is reversed, and the case is re- 
manded to that court, with instructions to enter a decree quieting 
the title to the lands in controversy ;in the complainants against 
both the défendants and the interveners, and making équitable pro- 
visions for the payment by the complainants to the défendants Hag- 
gart and McMasters of;the taxes, which, according to the stipula- 
tion contained in the record, they, a:nd thosè under whom they 
claim, hâve paid upon thèse lands, together with the interest there- 
6n, and for the payment of the cost&by the proper parties in ac- 
cordance with the views : expressed and the decree indicated in this 
opinion. Let the appellants recover costs in No. 1,679, ^.nd the 
appellees, the devisees of C. O. Boynton, in No. 1,770, in this court. 
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LAY et al. v. INDIANAVOLIS BRUSH & BBOOM MFG. 00. 
(Circuit Court of Appeals, Serenth Circuit January 12, 1903.) 

No. 894. 

1. Patents— Invention— Bbooms. 

In malcing a sheet métal broom case to hold the brush together at the 
upper end where it fastens to the handle, there was no patentable in- 
vention involved in making it flarlng, to conform to the shape of the 
broom, instead of stralgbt up and down, nor in making it of a single 
pièce of métal with the ends fastened together at one side of the broom, 
Instead of m two pièces fastened together at elther side. 

2. Samk— Abandonment of Application — Second Application for Same 

Invention. 

The failure of an applicant for a patent to take further action for 
nearly three years after his application was finally rejected, and notice 
thereof received, operated as an abandonment under Kev. St. § 4894 [U. 
S. Comp. St. 1901, p. 3384], uniess the application was reinstated for un- 
avoidable delay; and a new application thereafter flled cannot be treated 
as a continuation of the old proceedlngs, for the purpose of avoldlng the 
effect of prior use. 

8. Same- Unavoidablb DeIat in Prosecution- Négligence of Attobnet. 
The négligence of an attorney which works the abandonment of an ap- 
plication for a patent under the statute does not constitute unavoidable 
delay which will avold the effect of sueh abandonment as to the applicant. 

4. Same— Invention— Brooms. 

The liay patent, No, 652,.542, for a broom case, Is void for lack of in- 
veiition, and for prier sale and use of the article. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

C. C. Linthicum, for appellant. 
V.' H.' Lockwood, for appellee. 

Before JENKINS and GROSSCUP, Circuit Judges, and BUNN, 
District Judge. 

BUNN, District Judge. This is an appeal by complainants below 
from a decree dismissing a bill brought for infringement of patent 
No. 652,542, for an improvement in broom cases, granted Samuel C. 
Lay, June 26, igoo. The défenses are: (i) Prior sale or use two 
years before fiiling the application for the patent. (2) Prior sale 
or use two years before filing a prior application for a patent on the 
same invention. (3) Want of novelty. The bill was dismissed in 
the Circuit Court, after hearing, on the ground of prior sale and use 
for nearly five years before filing the application for the patent in 
suit, with a strong intimation that the patent was void for want of 
novelty amounting to invention. We think the decree sound on both 
of thèse grounds. 

A prior patent, No. 208,685, ^^s obtained by Joseph L,ay in 1878 
for an improvement in brooms, and another. No. 272,890, in 1883, 
and the complainants had been engaged in the manufacture of brooms 
at the city of RidgeviUe, Ind., for 24 years or more prior to the hear- 
ing in this case. 
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The 1883 patent was for a sheet-metal cap formed of two thin 
sheets having their edges interlockèd at the two narrower sides or 
edges, lUce this : 




Thèse complainants first manufactured brooms with this métal cap 
or case to inclose the upper end of the brush where the handle is in- 
serted. This was in 1881, before the second patent was issued. This 
case was clinched on both edges by an interlocking pi the métal 
case, and nails were driven through the interlocking parts. For the 
first inch or so at the bottom the case is straight, and does not folio w 
the slope of the broom. The upper part of the case slopes or flares 
upwardly toward the handle. This is complainants' broom No. i. 
The testimony shows that it was a good, strong broom for heavy 
sweeping, but cost too much, was most too good for the market, and 
the profits were too light. Besides this, the material had to be eut 
too short in making the connection with the handle, so that the case 
did not secure a firm grip on the material. 

Some tirae afterwards, but early in the manufacture, complainants 
made another case, which is marked as their No. 2 broom, shaped like 
this: 



In this broom the case flares ail the way from the bottom to the 
top of the métal case, following the natural slope of the brush. This 
case is fastened by interlocking on the two edges the same as in No. 
I, except that the clasp is wider, and is nailed in a similar manner. 
The complainants say they began the manufacture of this broom in 
1890. The purpose of the change was : (i) To answer the objec- 
tion of too great cost, and give the public a cheaper broom; and (2) 
to secure the handle and brush together with a wider fastening or 
clasp. But the difficulty with this broom was the tendency to become 
loose at the interlocking edges. There were also other objections, 
as that the insertion of the nails to hold the material together had a 
tendency to unlock the edges and spread them apart. To remedy 
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thèse defects, complaînants made another fortn of case, whicb is No. 
3, about 2^ inches long, with straight edges, like this: 




Why they went to a straight up and down case for a slopîng broom, 
after using a flaring case so many years, is net very apparent. After- 
wards they adopted the flaring case, such as is described in their last 
patent of 1900, tapering with the taper of the broom, like this : 




This style of flaring case tb fit a flaring broom is the one which 
would naturally suggest itself to a noninventive and nonmechanical 
man, because it fits the natural shape of a brush broom, which ail 
the witnesses agrée is flaring, that is, wider at the lower end where 
the sweeping is done, and continuing to a narrower compass at the 
handle. What invention there would be in adopting such an obvions 
style of case, it is difficult to see. It would seem to be about as sen- 
sible to place a straight iron case on a flaring broom as to put a 
straight iron hoop on a flaring wooden barrel or pail. It would not 
require invention to fit the case to the slope of the broom, and this 
is just what the complainants did by their Nos. 4, 5, and 6 cases, 
which are substantially alike. In ail thèse cases the interlocking and 
nailing is on one side instead of two, a change which would not seem 
to require invention, or even mechanical skill, to perform. But this is 
the substance of the complainants' 1900 patent: (i) the employment 
of a flaring métal case to fit a flaring broom, and (2) the nailing on 
one side instead of two. To further show the preposterousness of 
claiming invention for a flaring case in 1900, it is only necessary to 
observe that they had themselves used a flaring case of a little différ- 
ent form from the time they first began business. Indeed, the straight 
120F.— ^ 



irôïf jïfcfe'èt^bf i890'is>the?ohly*éàse'théy; hâve èver used that was not 
flaring. Ail thé ôther' fiVê ;=cfàses iôrt ekhibît are flaritig, ■ eitHét^ in whole 
or in part. All^are wholly...flaring. except No. i, and that is flaring 
for about one-h^lf its length. Se that, in view of the state of the art 
when the patent] in suit was applied for, it seems clear that the patent 
shows no novelt^ amounting to invention. And this is just what the 
Patent Office at Washington decided upon full présentation of the 
conaplainants' cl^im in 1897. 

2. In 1897, the complainants, through their attornpy, Chester C. 
Shepherd, of CcAumhn$r€)hi-e, made application for a- patent on this 
N9. 4 flariirijg , rnetal ça^is. The,, application was filed on March 5, 
1897, sériai nùmhér 626,0^', and, wh'^n reâched in its' order by the 
exapiiner, was rejeçted on' the gi'oijind pî want of ihyention, in view 
of the stat^ipf,_^the art., ji^ï", ^hepherd, ,then renewed thé application 
and made ah argùrrieht,' âiici he thîhk's p'robably an attetidment, to 
the case, which resulted in a second rejection. After receiving two 
or three rejections, he gave a power of attorney to W. S. Boyd, a 
patent soiicitor in WashinJÊfton, who also tried to get the patent. 
Mr. Boyd had the case, in conjunction with Mr. Shepherd, for a year 
or two, during which time Mr. Shepherd would call on Mr. Boyd at 
Washington, who alv^àys reported to him tha^t, although he had 
made numerous efïprts to secufe an allowance oî the patent, he had 
failed. The final rejection w?ië on Junè 26,'. 1897, as appears by the 
following entry in the Department of the Interior: 
"Depaittriient of the Interior. 

"United States Patent Office, * 

"Washington, D. O., June 26, 1897. 

"\ "Mailed 

"Samuel C. Lay, Ôare C. C, Shepherd, Oolumbus, Ohlo. Brooms, No. 626.- 
069. FUed Mch. 6, 1897. 

"îThe clalm preRents nothing p^J;en table pver the références of record, and 
is féjectèd'.' ' ■''' ' ' '■';■'■' ■■ " ' ' ' ': ''' ' \ 

"Applicant may ifoi* the purposè of appéal conBider this rejection final. 

"H. ; i.,i !; o. G. Gould, Examiner. 

"Sériai No. 626089 Paper, Nç. 3. 

, "Final Rej: 
"Dated Ji^ne Si 1897," ', . , 

Nothing further \*as dohe toward obtairiîng a patent unti! some 
three yeàrs had elajpsed. On January 6, 1900, thé complainants dis- 
éharged Mr.' Shephet-d, and gave a power of attorney to Higdon & 
Longan; ofSt:' Louis, and R. P. Haines, df Washington, D. C. On 
FébruarySï, igoOj the att'ôméys àt St. Louis sent to complainants an 
àffîdavif to sign and swëar tô, and réturn to them as â preliminary 
fOundàtidn'fôf'obtaining^ thé' patent. The oath is signed by Samuel 

C Lay, ànd iS' as foUows : ' •'■ 

:;:,:;■ • "' ^r. .< ■fit '' i - ^i;,; ■■ . "Oath. ,,.-■■ ' 

"State of IWàlahà, Couhty of Kaiidolpb, City of Rldgeville— ss. 
o"Sainuel G. Lay.the ab(iiTe named petitioner, helng duly sworn, déposes and 
says tjiat h,e te aicItlzeniof,t)t(^, United States and çesidçnt of Ridgeville, Ind., 
and that he verily believes ïiinseJÏ to be thé original, flrst, and sole inventer 
olj' thë'linprovément in brbonft desdritiéd and claimëd' In the a'nnexed specifl- 
c&tioïi'i -thât' he dùeâ not kiWw aùd âoêS' not be.Keve that the sam« was eVér 
known or used before hls invention or diseovery thereof; orspatented or de- 
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scribed in any printed , publication In the United States of : America or any 
foreign eountry before liis invention or discovery tliereof, or more than two 
years prier to this applidation, and that no application for foreign patent has 
been filed by him or bis légal représentatives or assigns in any foreign eoun- 
try, except as follo-sys: ' • Samuel C. Lay. 
"Sworn to and subscribed before me, thls 21st day of Feb. 1900. 
"[Notarial Seal.] S. K. Allen, Notary Public. 

"Com. Ex. April 7" 1901. 
"Sériai No. 7,3G8 Paper 1^*0 % U. S. Patent Office 

"Application ' llar. 5, 19<X) 

"Filed Jlcb. 5, 1900. . Cbief Clerls 

"S. C. Lay." 

In order to obtain a patent it was necessary £or the complainants 
to make oath that the proposée! inventioni had not been in public use 
or on sale in the United States for more than two years prior to the 
application. This oath Mr. Samuel C. Lay took and subscribed, and 
upon this oath, after some amendments and correspondence, the pat- 
ent was issued on June 26, 1900, just three years after the final re- 
jection of'the former application, June 26, 1897. 

It is clearly shown by the testimony, and is now admitted by the 
complainants, that this material statement in the oath taken by Mr. 
Lay is not true. It is in' évidence, and fully admitted by complain- 
ants, that the improvement had been in public use and on sale by 
them from 1895 to 1900, for a period of nèarly iive years, when this 
oath was taken and filed. To obviate this rather awkward situation, 
complainants' counsel contends, but without much tenable ground for 
it, that Mr. Lay did not intend to swear that his invention had not 
been in public use or on sale for more than two years prior to "this" 
application — ^that is to say, the application > he was then making in 
1900 — but prior to "his" application, referring to the application he 
had made three years previous, in 1897, the final rejection of which 
was filed on June 26, 1897. We can see no good ground for this 
claim in the record. The attorneys knew what they were doing when 
they drew this affidavit. They knew that an application made in 
1900 could not be treated as an amèridment or continuation of an 
application which had been presented three years previously and 
finally passed upon by the department. No action was ever taken 
by the Patent Office, and no request for any action, on the first ap- 
plication since its final rejection on June 26, 1897, and it must there- 
fore be regarded as abandoned under ail the authorities, and by the 
plain and emphatic language of the statute. Section 4894, Rev. St. 
1878 [U. S. Comp. St. 1901, p. 3384], prôvides: 

"Ail applications for patents shall be cofnpleted àrid ptepared for exaraîna- 
tion withîn two years after the filing of the application, and in default thereof 
or on failure of the applicant to prbsecute the same wlthin two years after 
action therein, of which notice shall be given to the applicant, they shall be 
regarded as abandoned by the parties thereto, unless it be shown to the satis- 
faction of the Commissloner of Patents that such delay Was unavoidable." 

The language of this statute is plain, and requires no aid from con- 
struction, The Patent Commissioners hâve always held that the 
second application cannot be considered a continuation of an aban- 
doned application. Ex parte Livingston, 20 O. G. 1746; Hie;n v. 
Pungs, 68 Ô. G. 657; Ex parte, Beggs, 50 O. G, 1130; Carty v. 
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Kellogg, 73 O. G. 285. Thèse décisions of the Commissioners ac- 
cord with the décisions of the court§ and the elementary writers upon 
patent law. Lindsay v. Stein (C. C.) 10 Fed. 913; Weir v. Morden 
(C. C.) 21 Fed. 243; Kittle v. Hall (C. C.) 29 Fed. 508; Walker on 
Patents (3d Ed-) § 147 ', Robinson on Patents, § 580. 

Under this statûte ând the doctrine of the authorities cited, it is 
évident that the application of March 5, 1897, must be regarded as 
abandoned, and that of March 5, 1900, held to be the one on which 
the patent was granted, and so, under the complainants' own testi- 
mony, would be invalid because the invention, whatever its merits 
might otherwise be,. had been in- public use and on sale in the United 
States for nearly five years before the application on which it was 
granted was fîled. 

A not very plausible attempt has been made to bring this case 
within the exception named in the statute, of unavoidable delay, and 
so redeem it from its apparent hopeless and inaidable estate, based 
upon the assertion that the Washington associate, Mr. Bovd, was 
guilty of négligence in the prosecution of the daim for a patent. 
The principal attorney, Mr. Shepherd, was a witness for complain- 
ants on the hearing, and his testimony shows him to hâve been dili- 
gent in his endeavor to obtain the patent. The Patent Office decided 
against the claim, but its décision was sound, ànd Mr. Shepherd 
could not get it changed, although he made proper efifort to do so. 
The difficulty lay in the want of merit in the claim. 

The other assumption is. that, if the complainants failed in their 
application through the négligence of, their attorney, the delay would 
be unavoidable, which is wholly unwarranted in the law. It is of 
the very nature of négligence that it should not be unavoidable, other- 
wise it would not be actionable. The négligence of the attorney 
would be the négligence of the principal. The purpose of the statute 
was to put an end to such pleas, and there would be no lirait to a re- 
newal of thèse applications if every application, however remote, 
could be considered under the, plea of négligence of attorneys, by 
whom their business is generally conducted. 

3. We think, also, that, according to the great weight of évidence, 
the invention disclosed by the patent in suit had been in public use 
and on sale for more than two years before the application of March 
5, 1897, was made. According to complainants' .testimony, they be- 
gan the manufacture in the summer of 1895, which would be a little 
less than two full years before the application of March 5, 1897, was 
filed. But by the, Refendants' testimony thèse same broom cases 
had been manufactured and sold, both at Ridgeville by the com- 
plainants, and at Ghattanooga by the Crescent Manufacturing Com- 
pany, of which Frank R. Lay was a member, from 1890 continuously, 
and the, broofti piit lipon the market. The évidence on this question 
is conflicting, but we think the weight is with the défendants. On 
this very question of time, thé <omplainant Samuel C. Lay having 
admittedly testified in his affidavit to obtain the patent that the in- 
vention had not been in public use br on sale for more than two 
years previoiis to the time of nia:kirtg the application on March 5, 
1900, and it now being conceded that it had been on sale for nearly 
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five years, the court has not any reason to be prepossessed in favor 
of the complainants' testimony upon the same subject on the hear- 
ing ; but, giving the due weight to évidence upon each side, the clear 
prépondérance is with the défendants that this improvement had been 
in public use and on sale from 1892, or before, down to the hearing. 
There are Joseph Lay, Samuel C. Lay, partners and complainants, 
Ernest Hossler, their engineer, who says he did not see the flaring 
case before 1895, and Wm. H. Clouse, foreman, testifying for com- 
plainants. For the défendants there are 1 1 witnesses, a large majority 
of them unconnected with the case, testifying that this form of case 
was manufactured and on sale from 1888 and 1889. Seven of thèse 
witnesses had worked in complainants' shops. Sylvester Thompson, 
an apparently disinterested witness, says he nailed brooms for Lay & 
Co. exactly like complainants' broom, in 1888, and that thèse brooms 
were put on the market and sold by the company, and he gives his 
reasons why he remembers the date. Frank R. Lay, not interested 
with défendants, and a brother of Samuel C. Lay, testifies that he was 
salesman for the complainant company in 1887, 1888, 1889, and 1890, 
and sold thèse manufactured products to the trade generally; that 
they began the manufacture and sale of thèse brooms, made accord- 
ing to the patent in suit, in 1889. The cases were made of one strip 
of iron locked together; that the practicability of such construction 
was demonstrated by making some without a taper, like No. 3, but 
not to any great extent; that the broom they made then was the 
same as the No. 6 case; and that they made many of them in 1889, 
and hâve been making them with the same case ever since. Sylvester 
Addington worked for complainants in 1893 and 1894 and they were 
making the same broom in 1893. Wm. A. Studebaker says he worked 
for the Crescent Manufacturing Company in 1891 and 1892, and that 
they made and sold this same broom. M. W. Landwich during thèse 
years bought the same broom of complainants in November, 1894, 
and this same broom is brought into court as an exhibit for défend- 
ants. J. A. Heston, a disinterested witness, says he made caps for 
Lay & Co. from 1890 to 1893 like complainants' Exhibits Nos. 5 and 
6, and made also a few like Nos. i and 4. M. B. Stratton, a défend- 
ant, says he worked for Lay & Co. from 1887 to 1900; that from 1888 
to 1892 they made and sold and shipped brooms made with the No. 6 
cap ; that in 1892 he went to Chattanooga, and worked for the Cres- 
cent Manufacturing Company, of which Frank R, Lay had the man- 
agement, and that they made and put upon the market the same kind 
of broom that was made by complainants with No. 6 cap or case ; 
that he did the shipping for the company at Chattanooga; that they 
made eight or ten dozen a day, and sold and shipped them ; that he 
returned to work for Joseph Lay & Co. in 1893, and that at that 
time they were making and selling the same broom, and continued 
to do so in 1894, and until June, 1900; and that he knows of his 
own Personal knowledge that Lay & Co. had been continuously 
manufacturing and selling the same broom from 1888 to 1900. Other 
witnesses are to the like eflfect. The catalogue of Lay 8z; Co. issued 
in 1891 shows the same broom that their subséquent catalogues, is- 
sued after 1895, show. 



■838 , , 120 FEPPBAL REPOETBR. 

^ Asidefrom the positive testirjaony of witnesses,,the probabilities of 
the question go far to support tl^ç défendants' contention. It seems 
highly improbable and quite unaccountable, with the known and 
manifeat imperfection in form of the No. 3 case, which is a straight 
iron jacket made to put upon a tapering or flariug broom, and which 
crushed the material so hard at the bottom as to break it, that they 
should continue its use for so long a time, say from 1888 up to 1895, 
especially after they had before used a fîaring case which would more 
nearly adjust itself to the shape of the broom. Samuel C. Lay shows 
the advantage of the tapering broom very concisely in thèse words: 

"It Is a graduai flare of the material from the bottom of the hroom to the 
top. 'ïjhere are no angles lu the material at any point, but ail lies straight 
in about the position It should be when flnished." 

Very well. But why go on for several years putting a straight 
iron case on a broom intended from the first to be flaring? Mr. 
Joseph Lay's cross-exarnination on this point is interesting, but not 

very convincing testimony in his favor : 

"X. Q. 336. You hâve described certain defects and drawbatts in making 
brooms with a No. 3 case, and in the brooms after they were made. Why 
was it that you continued to make such difficult and détective brooms for 
ten years without flaring the No. 3 case? A. Well, we hadn't found out 
before, X. Q. 337. You had been using flaring cases ànd making brooms with 
flaring cases like No. 2. Why do you say you hadn't found it out? A. There 
is a wide différence between No. 2 and Nos. 3, 4, 5, and 6. The No. 2 was 
not fit for heavy brooms, or for any other kind to any great extent, it being 
made of two pièces and locked on the edge, making a short loek; no way 
of securihg properly except by riveting the seams, which made it toc ex- 
pensive for practlcàl iTSe. X. Q. 338. Well, you had found out the advantages 
of flaring cases in using the No. 2 cases, had you not? A. Yes. X. Q. 339. 
Being aware of such advantages, why was it that you, as you hâve testified, 
proceeded to make brooms with a case that didn't flare, and which made the 
broom barder to make and not so good after théy were made? A. Just like 
ail other inventions, it takes time to develop a good thing, and as soon as we 
found out how to make a flaring case that would answer a better purpose 
than the No. 2 we commenced making them, which was in 1895. X. Q. 340 
Did it take you ten years to adopt the flaring idea in cpnnectlon with the 
No. 3 casé, when that idea was familiar to you in connection with the No. 
2 case? Ûo you hiean to say that it wotild take anybody more than three 
or fonr days of making brooms with the straight No. 3 oase to discover the 
difilculties and defecta, and then flare it, when he was at the time perfectly 
familiar with the use of flaring cases? A. It would dépend something on the 
one opéra ting, and the time they had to study over it., Brooms had been 
made for a hundred years prier to this without anybody discovering the 
flaring case prier to this, and flnding It better than the other means of manu- 
facturing it." 

Thèse answers are probably as good as could hâve been given under 
the circumstances, but do not furnish a satisfactory explanation for 
continuing the Straight iron jacket sp mariy years instead of using a 
case more in keeping with the propei' form of the broom. 

The decree of the Circuit Court is afîîrmed. 
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DANCEL et aL v. UNITED SHOB MACHINERY 00. 
(Circuit Court, S. D. New York. January 16, 1903.) 

1. Patents— AssiQNMENT— Action against Subséquent Assignée— Complaint. 

Where a complalnt alleged an assignment. of a patent by intestate to 
defendant's asslgjior in considération of such assignor's agreement to pay 
Intestate in each year, while the patent sliould remain In force, a certain 
annuity, and that défendant had succeeded to ail the property of its as- 
signt)]?, including the patent, and had assumed ail its obligations, which it 
fuifilled during Intestate's life, but had since refused, but failed to allège 
any contract between intestate and défendant, It dld not state a cause 
of action at law. 

2. Samb— Bill in Equitt. 

Such aUegatîons were sulHcient to entitle plaintlJC to a decree In equlty 
for the payment by défendant of the amount due. 

3. Bame— Bill in Equitt^Dbmuerer — Statutes— Construction. 

Rey. St. $ 854 [U. S. Comp. St. 1901, p. 696], provlding that no déclara- 
tion, etc., in civil causes in any court of the United States shall be 
quashed for any defect or want of form, except those which, in cases 
of demurrer, the party demurring specially sets down, together with his 
demurrer, as the cause thereof, and such court shall amend every such 
defect and want of form other than those which the party demurring 
so expressés, is not conflned to civil cases at law, but extends to and in- 
cludes sults In equity. 
i. Same. 

Under such section, where a complalnt In an action removed from a 
statè court was demurred to for want of facts, it could uot be dismissed, 
because, wheH treated as a bill in equity, it dld not contain the address. 
statement of citlzenship, or proper prayer for relief, or because it was 
erroneously placed on the law docket; such objections being matters of 
form only. 

On Demurrer. 

J. Philip Berg, for plaintiffs. 

Edward H. Childs, for défendant, 

WHEELER, District Judge. This suit was brought in the state 
court, where proceedings at law and in equity are blended, and was 
removed by the défendant into this court, and entered upon the law 
docket. The ground of demurrer set down is "that said complalnt 
does not state facts sufHcient to constitute a cause of action." 

The complalnt well sets forth an assignment of letters patent No. 
459,036 by the plaintifïs' intestate to the Goodyear Shoe Machinery 
Company, in considération of which that company agreed to pay him 
in each year while the patent' should remain in force $5,000 as an an- 
nuity ; that the défendant has succeeded to ail the property of that 
company, including this patent, and assumed ail its obligations, in- 
cluding thèse payments, which it fuifilled during the Hfe of the intes- 
tate, and has refused since; "wherefore plaintiffs demand judgment 
against the défendant in the sum of $8,749.94," with interest. Thèse 
facts do not constitute a good cause of action at law, for there was 
no contract between the intestate and the défendant for a breach of 
which damages could be recovered. They do show, however, that 
upon the relations assumed by the défendant to the property and ob- 
ligations involved the plaintiffs are entitled in equity to a decree for 
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the payment by the défendant to them of the amount due. They 
are not set forth in the nine orderly parts of a regular English bil! 
according to the practice adopted by the Suprême Court, but only 
in a plain statement demanding' judgment. But the Suprême Court, 
while requiring, by rule 20, an address to the judges and a statement 
of the names, abode, and citizenship of the parties, has granted liberty 
to omit the confederacy clause, the chai^ging part, and the jurisdiction 
clause; has, by rule 21, allowed the option of stating and avoiding 
supposed défenses or excuses in the narrative part, and required a 
prayer of spécial relief asked and of gênerai relief. AU this com- 
plaint lacks of a good bill according to thèse rules is the address, 
statement of citizenship, and proper prayer for relief. The statement 
of citizenship is necessary in original bills where jurisdiction dépends 
upon that. In removed cases it should appear, when required, in the 
pétition for removal. This is the same both at law and in equity. The 
address and prayer are merely formai. The law provides (Rev. St. § 
954 [U. S. Comp. St. 1901, p. 696]) that: 

"No summons, wrlt, déclaration, retum, process, judgment, or other pro- 
ceedings in civil canses, in any court of the United States, shall be abated, 
arrested, quashed or reversed for any defeet or want of form; but such cocrt 
shall proceed and glve Judgment according as the right of the cause and 
matter In law shall appear to It, without regardlng any such defeet or want 
of form, except those whleh. In cases of demurrer the party demurring spe- 
cially sets down, together wlth his demurrer as the cause thereof; and sucli 
court shall amend every such defeet and want of form other than Ùiose which 
the party depiurrlng so expresses." 

This is in the chapter relating to procédure in ail classes of cases, 
and is not coniined to civil cases at law, but extends to ail civil cases, 
and includes equity cases, which are as well civil cases as law cases 
are; and it requires an adjudication upon this demurrer according 
to law and right, without référence to thèse defects. There is noth- 
ing left in the way of overruling the demurrer except that the case is 
on the law docket, from which it has been placed on a day calendar 
of equity casés and issues at law, among which it has been heard. 
This is one court of the same judges, whether dealing with law or 
equity cases. When this cause was removed to, this court it was 
placed by the clerk, by the direction of the defendant's counsel, or 
of his own motion, on the law docket. This was immaterial, except 
as to future trial. The cause is in this court, and the question now 
is whether the complaint states a Cause of action of which this court 
has cognizance. If on the wrong docket, it should be put on the 
right one. The position of the case on the law docket is a defeet or 
want of form not set down with the demurrer, which the statute 
quoted directs the court to amend. It can be corrected by placing 
the case on the equity docket. The demurrer is in form a demurrer 
at law ; but that is also a matter of form, likewise to be disregarded. 
It has answered ail the purposes of a demurrer in equity ; and to it 
the défendant is entitled to hâve rule 34, as to assignment for answer 
over, applied. This is not contrary to Goodyear Shoe Machinery 
Co. v. Dancel (decided by the Circuit Court of Appeals of this Cir- 
cuit December I5th) 119 Fed. 692. ■ That was a writ of error to 
review a judgment at law between thèse same parties, and the ques- 
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tion was whether there was error in that judgment, and not whether 
the case might hâve been transferred to the equity side of the court 
before trial. 

The plaintiffs, when the cause was removed, might hâve proceeded 
to recast their bill according to the forms and requirements of equity 
cases in this court, which would seem to hâve been according to the 
more usual and better practice, and hâve brought the cause on to the 
equity side of the court, to be proceeded with there ; but the défendant 
has not taken any advantage of the faiîure to take that course. It has 
only raised the question of the plaintifï's right to any rehef. 

Let the cause be transferred to the equity calendar, the demurrer 
be overruled, and the défendant is assigned to answer over by 
February gth. 



THE KOMUK, 

THE OLAEENCB. 

(District Court, S. D. New York. February 2, 1903.) 

1. Collision— Steam Vkssbl and Babgb in Tow— "Want of Lookout and 
Pailuee to Observe Towing Lights. 

A steam llghter which was navlgating New York Bay In the night 
without a lookout, and which attempted to pass close under the stern of 
a tug, although the latter carried lights Indlcatlng a tow astern, and in 
80 dolng came Into collision with a barge in tow of the tug, held in fault 
for such collision. 

a. SAMK — CONTRIBUTOKT FaDLT— ABSENCE OF LiGHTS ON ToW RbQUIRBD BY 
PiLOT RdLKS. 

When a barge injured in a collision In the nlght in New York Bay 
whlle in tow of a tug was not carrying the lights on the bow and stern 
required by rule 11 of the pilot rules, the burden rests upon her and the 
tug to prove that such violation of the rule dld not contrlbute to the 
collision. 

In Admiralty. Suit for colHsion. 

Wing, Putnam & BurHngham, for libelant. 
Wilcox & Green, for the Clarence. 
Hyland & Zabriskie, for the Komuk. 

ADAMS, District Judge. On the isth of November, 1901, about 
5 o'clock P. M., a collision happened in the vicinity of Robbins Reef, 
Upper New York Bay, between the steam-lighter Clarence and the 
canal boat E. W. Griggs, which was in tow of the steam-tug Komuk 
on a hawser. The owner of the Griggs brought an action against both 
of the steam vessels for his damages. 

The Griggs was taken in tow shortly before the collision at Staple- 
ton, Staten Island, to be delivered at Pier 6, East River. The Clar- 
ence left Pier II, North River, shortly before 5 o'clock bound for 
Bayonne, through the Kills. The Komuk claims that as she was ap- 
proaching the bell buoy, near Robbins Reef, the Clarence was well off 
on the Komuk 's starboard bow, showing her red and green lights, and 
tha* shortly afterwards the red light was shut out, leaving the green 
light only visible, indicating a change of course on the Clarence's part 
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to th'e eastWard, >which/'iC côtitinued, woold hâve enabled the vessels 
to passîfetarboard to starboard, at a cotiBiderable distance apart. The 
Clarence daims, that when about a quarter of a mile to tbe eastward 
of Robbins Reef Light, the Komuk was on the Clarence's port bow 
about a half a mile away, to the southeast, showing her red light, so 
that if the courses continued they would hâve passed port to port, and 
that she shortly afterwards changed so as to open her green light. 
Thèse claims are irreconcilable. Theweight of the testimony is in 
favor of the Komuk's contention and I find that the Glarence ap- 
proached the tow from the east and ran into the Griggs, on the star- 
board side, when the latter was a little north of the 'bell buoy, the 
Clarence having apparently changed her course to the westward to go 
under the Komuk's stem and reach her destination, without regard 
to the tow. The Clarence had no lookout and apparently did not see 
the Griggs until in the jaws of the collision, though the Komuk's 
lights indicated that she had a tow on a hawser. When the Clarence 
did see the tow, she attempted to arrest her headway by reversing but 
her efforts were unavailing. ï find that the collision was maiiily 
caused by her want of lOokout, and in attempting to go closely under 
the Komuk's stern, without regard to her tow. 

It is urged that the Komuk is in fault because she did not blow any 
signais until the vessels .\Vere in close proximity. It is true that she 
failed to give signais but she was observed by the Clarence when more 
than a mile away, so that ît appears the lack pf signais did not in any 
way contribute to the collision with the barge, even if the situation de- 
manded them. , 

A more serions charge against the Komuk and the Griggs is, that 
the latter did not display lights according to Rule ii of the Pilot 
Rules, which provides : 

"Barges .^d canal boatp, when being towed by steam , .vessels on the 
waters oî tliè"Hudsou River and its tributaries from Troy to Sandy Hook, 
the East River, and Long Island Sound (and the waters entering thereon, and 
to the Atlantic Océan), to and includîng Narragansett Bay, R. I., and tribu- 
taries and Lake Champlain, shall carry lights as follows: 

"Barges and canal boats being to-vved astern of steam vessels, when towing 
simply or what is known as tandem towing, shall each carry a white Uglit 
on the bow and a whIte light on the stern." 

The Griggs concededly did not comply with this rule but only 
exhibitedone light, which was placed on her cabin. It is urged in her 
behalf that the neglect did 'not in any way contribute to the collision 
and the testimony of the master of the Clarence that he saw the light 
ts relied upon to establish the contention. In considering the question 
of the Clarence's fault, I hâve entirely-disregarded the testimony of 
this witness as being utterly unreUable and certainly can not accept 
iti as establishing this claim. It appears that he was not on deck unti! 
immediàtely prior to the collision and that the navigation during his 
absence was in charge of an unlicensed man, , who was steering the 
Clarence and failed to see the canal boat at ail. In the absence of 
proper lights,, it was incumbent upon the Komuk and the Griggs to 
show that the neglect to comply with the rule did not contribute to the 
collision. ; This they havé failed to do, and they must bear a part of 
the loss. They will be considered as one vessel and contribute to- 
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gether one-half. The remaining half will be borne by the Clarence. 
The Lyndhurst (D. C.) 92 Fed. 681; The Nettie h. Tice (D. C.) no 
Fed. 461. 

Decree against the Clarence for one-half of the damages and against 
the Komuk for one-quarter, with an order of référence. 



TJNÎTRD STATES v. AMERICAN LOAN & TRUST CO. et aL 

(Circuit Court, D. Massachusetts. February 12, 1903.) 

No. 1,162. 

1. Trust— CoNSTBDOTîON of Insthument Creating— Distribution of Fond. 
A railroad company having acqulred the property of another company, 
which was subject to three mortgages and Uens, executed an Instrument 
of trust by which It created a sinlîing fund in the hands of a trustée 
"for the protection, beneflt, and further security" of the three liens, nam- 
Ing them in the order of thelr priofity. The instrument then provided 
that the fund should be applied to the payment of such debts "according 
to the principles of equity, to the end that ail of said lien or mortgage 
créditera • * * may be entitled thereto in due order." Held, that 
such provision required the application of the fund to the several liens 
in order of priori^ which the beneflciaries occupled in the original 8&- 
curity. 

In Equity. Suit to détermine rights in trust fund. 

P. C. Knox, U. S. Atty. Gen., and John C. Cowin, U. S. Spécial 
Counsel. 

Elmer P. Howe, for American Loan & Trust Ce. 

W. R. Kelly, for Union Pac. Ry. Co. 

Winslow S. Pierce and Lawrence Gréer, for Union Pac. R. Co. 

COL-T, Circuit Judge. This bill is brought by the United States 
against the American Loan & Trust Company, trustée, the Union 
Pacific Railway Company, and the Union Pacific Railroad Company, 
for the purpose of determining the rights to a trust fund. 

On July I, 1886, the Union Pacific Railway Company, as successor 
to the Kansas Pacific Railway Company, executed a certain trust in- 
denture to the American Loan & Trust Company, and there now re- 
mains in the hands of the trust company for distribution the sum of 
$589,291.80, with accumulations from December 14, 1900. The only 
claimants to the fund are the United States and the Union Pacific 
Railroad Company; and the only question in controversy is whether, 
under the trust indenture, the United States has a prior claim to the 
whole fund, or whether it should be distributed ratably and without 
préférence between both the claimants. 

At the time the indenture was created there existed certain mort- 
gages and liens on the property of the Kansas Pacific Railway Com- 
pany. Thèse included the first mortgage, the United States subsidy 
lien, and the Consolidated mortgage. The first mortgage was a prior 
lien on the railroad, extending west from Kansas City 393^'*/»» miles. 
The United States subsidy lien was a second lien, and the consoHdated 
mortgage a third lien, on the same property. The Consolidated 
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mortgage aiso covered other property belonging to the raiiroad Com- 
pany. 

The purpose of the trust indenture was the création of a sinking 
fund for the protection and further security of thèse mortgage and lien 
creditors of the Kansas Pacific Railway Company. The first mortgage 
bonds having been paid in full under foreclosure proceedings, the 
only remaining benefîciaries under the trust are the United States and 
the Union Pacific Raiiroad Company, the owner of the Consolidated 
mortgage bonds. 

The Union Pacific Railway Company was under no légal or moral 
obligation to create this trust. It was an entirely voluntary act on its 
part. The property conveyed to the trustée under the indenture was 
net embraced in any lien or mortgage. It was, in efifect, property 
added to the existing security of the trust benefîciaries. The donor 
was at liberty to direct the distribution of this fund in any manner it 
deemed best. It might hâve reçQgnized that the Consolidated mort- 
gage creditors had a superior equity, and had made them the sole ben- 
eficiary, or it might hâve directed that the three beneficiaries named 
should share equally in the fund. 

The question for our détermination, however, is not what might 
equitably hâve been done under the circunistances, but what the donor 
saw fit to do. If the intention of the creator of the trust is made 
clear by the tenus of the instrument, it must be carried out. The 
court has no power to change or modify the trusts irrevocably im- 
pressed upon the fund. 

The purpose of the indenture and the trusts imposed upon the trus- 
tée are set forth in article 6, and there is nothing to be found in the 
other parts of the indenture which in any way qualifies or renders 
doubtful the provisions of this article. It is several times referred to 
in the instrument as fully setting forth the purposes of the trust. 
The article reads as foUows : 

"Art. 6. The sinking fund hereby created and Its accumulations are for the 
protection, beneflt and further security of th"ë first mortgage bonds of the 
Kausas Pacific Railway Company, having priority over the lien of the United 
States for subsidy bonds issued to the Kansas Pacific Railway Company, and 
for the beneflt, protection and further security of the United States in respect 
of sald subsidy bonds and interest thereon; and alsp for the beneflit, pro- 
tection and further security of the said cOnsolidated mortgage bonds, secured 
by the sald mortgage of May flrst, 1879, and shal! be applied to the payment 
and satisfaction of the foregoing debts and obligations of the said Kansas 
Pacific Railway Company according to the principles of equity, to the end 
that ail of said lien or mortgage creditors of the Kansas Pacific Railway 
Company, Including the United States, may be entitled thereto in due order." 

By the terms of this article, the fund is created for the protection 
and further security (i) of the first mortgage bonds of the Kansas 
Pacific Railway Company having priority over the subsidy bonds ; 
{2) for the protection and further security of the United States in 
respect of the subsidy bonds ; (3) for the protection and further se- 
curity of the Consolidated mortgage bonds. It will be observed that 
this is the order of the existing liens on the raiiroad property. Then 
follows the provision that the fund shall be applied to the payment 
of the foregoing obligations, "according to the principles of equity. 
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to the end that ail of said lien or morfgage creditors * * * may 
be entitled thereto in due order." 

According to the natural reading of this article, it appears to hâve 
been the intention of the donor that the status of the beneficiaries 
in the original security should be preserved in the distribution of this 
further security fund; in other words, that this fund should be sub- 
ject to the same terms and controUed by the same principles of equity 
as were applicable to the prior existing security to which it was sup- 
plementary. If the last 2 lines of the article had been omitted, 
and it had stopped with the words "according to the principles ol 
equity," it might be claimed, perhaps, that the donor intended equality 
of distribution; but, with the addition of the words, "to the end that 
ail of said lien or mortgage creditors * * * may be entitled 
thereto in due order," such an interprétation is unwarranted, if we 
are to.give effect to the language used. When the donor déclares 
that the fund is to be applied according to the principles of equity, 
to the end, or to the eflfect, that the beneficiaries shall be entitled 
thereto in due order, the only reasonable construction of this provi- 
sion is that the fund is to be distributed in the order of right which 
the beneficiaries occupied in the original security, and in the order 
in which they are named in the indenture. Any other interprétation 
leads to discord and confusion. If equality of payment were intended, 
the words "entitled thereto in due order" must be eliminated. Thèse 
words hâve no place in the instrument unless the beneficiaries named 
are to be preferred in the order in which they were preferred in the 
prior existing security. 

In my opinion, the United States is entitled, as a preferred creditor, 
to this entire fund, by reason of the status of the beneficiaries in the 
original security, by reason of the manner in which they are named 
in the trust indenture, and by reason of the terms in which it is direct- 
ed the trust fund shall be applied. 

The Union Pacific Railroad Company bases its superior équitable 
claim to a share in this fund largely upon the circumstance that the 
security of the consolidated mortgage bondholders was being con- 
stantly depleted by the sale ôf lands covered by the mortgage, for 
the purpose of paying interest on the bonds. The answer to this con- 
tention is that article 4 of the consolidated mortgage provided that 
the interest on the bonds should be met in this way. Every purchaser 
of a consolidated mortgage bond presumably knew of this provision. 

But whatever force there may be in the argument urged in behalf 
of the spécial equity of the consolidated mortgage bondholders, it 
cannot avail, because it seems to me that the language of article 6 
clearly shows that it was the intention of the donor to direct the ap- 
plication of this trust fund, first, to the payment of the first mortgage 
bonds; second, to the payment of the subsidy bonds; and, third, to 
the payment of the consolidated mortgage bonds. 

A decree may be prepared directing the payment to the United 
States of the fund of $589,291.80, and the accumulations thereon, now 
in the hands of the American Loan & Trust Company, trustée, after 
deducting therefrom its proper expenses and disbursements. AU ques- 
tions as to the costs and expenses in thèse proceedings are reserved 
until the settlement of the decree. 
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In re CONjSîjbLL & SONS/ 
(Dtetrlèt Court, M. 0. PennSylTanla. February 28, 1903.) 

■';/ ''['^ " .\ ' Nq.l52., . 

1.: RuvoLUNTART Ëankruptct— At'tornbt's Fées— LiABii,iTY of Estatb. 

An ItiVolûntairy' bankrupt's estate is Hable to tbé' bankrvipt's attorney 
only for the i-eaSonabJe value of ïbe services actually required, irrespective 
of the serrlcËs rendered. 

2. BAME— CHARÀCTBRiOK SbRVICBB— CiBBIOAIy WOKK. 

An attorney for an involuntary bankrupt was not entitled to payment 
from the estàte for services in gping over and posting the banbrupt's 
books and writlng up extra copies ôf the scheduleSj such services being 
clérical, and hot of a professionaî oharaeter. 

In Bankruptcy. On certifùcate from C. A. Van Wormer, référée. 

Ralph Levy, for bankrdpts. 
A. V. Bower, for référée, 

ARCHBALD, District Judge. The bankrupts ask for the allow- 
ance of an attorney's fee of $150 to be paid as a preferred daim un- 
der section 64b of thç Bankruptcy Act [U. S, Comp. St. 1901, p. 3447] 
for professionaî services rendered them in the performance of the 
duties required of them by the act, The référée allowed them $75, 
and the question is whether that was adéquate. This is an involun- 
tary case, and the services rendered were in connection vifith the prép- 
aration of the t^ankrupts' schedul.es. There is no doubt, according to 
the évidence, that a large aniount of time was spent in gathering to- 
gether the necessary information^ to correctly make up the schedules, 
and, judged by this, the fee claimed is not an unreasonable one. But 
it is not so much what was donc by the attorney as what was really 
required. The bankrupts are , responsible individually to the extent 
that they employed him, regardless of the character of what he was 
called upon to do ; but not so the estate. This is a preferred claim, 
and is to be kept down to what it was intended by the act to represent, 
and that is simply the necessary professionaî assistance required by 
the bankrupts' to meet the demands of the act upon them. In the 
présent instance the time spent setms to hâve been mainly taken up 
in going over the books of the fîrm and straightening them out by 
posting and otherwise. Apart of this may be regarded as necessary, 
but a part certainly was not. It was the work of a bookkeeper or 
an accountant, ratifier than a lawyer, to post the books and reduce 
them to the condition where the- information they contained would 
be available, and for this no claim can be made. Neither can there be 
for the writing up of the extra copies of the schedules after the first 
one had been made out. This was mère clérical work, which any one 
could do who wrote a fair hand, and is not to be charged against the 
estate at professionaî rates.- It hardly seems, therefore, as though 
more could hâve been really earned if the assistance rendered was 
confined to that wljich falls within the terms of the act, than what 
was alIow«d by the refereé, but, that no possible injustice may be 
done, I will raise the amount to $100, beyond which, however, I do 
not feel that I can go. 

Let an attorney fee of $100 be allowed. 
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THE WARFIELD, 

, (District Court, E. D. New York. Jannary 24, 1903.) 

1. Maritime Likn — Vessel in Dky Dock. 

Nelther a dry dock, fltted into plers, to which tt Is held by cleats, bo 
that it bas only a vertical motion, nor a steamer thereln for repairs, is a 
vessel In navigable. jwaters, so as to glve a maritime lien for a tort tUereon. 

Edward V. Slausên and John W. Ingtam, for libelant. 
Convers & .Kirlin, for claimant. 

THOMAS, District Judge. The libelant, whose employer was un- 
der contract to make repairs on the stearnship Warfield, on a dry 
dock, fell througha hatch. For the injury thus receiyed this action 
is brought. The dry dock, consisting of five sections connected by 
stringers, was fîtted into piers, td which it was held by cleats, so that 
it had only a vertical motion. If the cleats were removed, the dry 
dock could be drawn out of position, and would flbat. . This action 
in rem is based upon an alleged maritime lien upon the ship. But 
a tort committed on a ship on land does not give such lien. Hence 
the action must be sustained, if at ail, on the theory, (i) that the 
dry dock was a vessel in navigablp, waters, or (2) that the shjp was 
in navigable waters. The first alternative is negatived by Cope v. 
Vallette Dry Dock Co., 119 U. S.: 625, 7 Sup. Gt. 336, 30 L. Ed. 501. 
Thus, the final question is, was the ship in navigable waters? In her 
position on the dry dock, she was not. only out of commission and 
withdraAvn from^ navigation, but also incapable of navigation. The 
ship could not be navigated on the dry dock, nor could the combined 
ship and dry dock be navigated in the water. Hence if the ship be 
eliminated from considération, the injuty on the dry dock was not 
on a vessel in navigable waters ; or, if the ship be considered, she was 
not on navigable waters nor capable of navigation;, or, if the com- 
bined ship and dry dock be considerqdjithe whole was not a ship, nor 
capable of navigation. The piers pertained to the land, and the dry 
dock was adjusted to, and intended to be an attachment of, the piera 
The fact that it rested on the water, rather than the water's bed, and 
rose and fell with the tide, did not make it a vessel, nor a part of the 
water. Its nature pertained not to water, but tO land. To land it 
was attached, and of land it was intended to be a part. The pertinent 
décisions hâve been so often discussed by this and other courts that 
there is no occasion for reconsidering them. This précise question 
is thought not to hâve arisen, but the solution dépends upon very 
obvions and fundamental rules relating to the admiralty jurisdictioh. 

The libel is dismissedj solely for wattt of jurisdiction. 
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In re EOSENTHAL & LEHMAN, 
(District Oourt, E. D. Missouri, E. b. November 29, 1902.) 

1. BANKBurrcT— Attobnet fob Bàitkr0pt-^Fbes— Allowahck. 

TJnder Bankr. Act, S 64b [U. S. Comp. St. 1901, p. 3447], provldlng that 
one reasonable attorney'a fee for professional services rendered to the 
bankrupt in Involuntary cases, as the court may allow, shall hâve priority, 
and be paid in full from the bankrupt's estate, the court may allow an at- 
torney for the bankrupt in an involuntary proceedlng for services actually 
rendered in good faith for the real purpose of iœpartially administering 
the estate. 

2. Same — Necessitt — Good Faith— Proof. 

Where, in a proceedibg for the allowance of attorney's fées to involun- 
tary bankrupts for répre^èntlng them at their examlnatlon before the 
référée, and for belng présent and acting as counsel for them through 
sueh ewmlnation, there vas no propf that the employment of counsel 
was reasonably necessary, and that the services were actually rendered 
in good faith to promote the purposes of the bankruptcy act, the claim 
should be disallowed. 

In Bankruptcy. 

Sale & Sale, for trustée; 
Solomon S. Swarts, for bankrupts. 

ADAMS, District Judge. This record certified to me by the référée 
raises the question whether a fee should be allowed to attorneys of 
bankrupts for attending them on the occasion of their examination be- 
fore the référée. Section 64b oî the bankruptcy act of 1898 [U. S. 
Comp. St. 1901, p. 3447] is as follows : 

"The debts to hâve priority, eXcept as hereln provlded, and to be paid in 
full out of bankrupt esta tesj and the order of payment shall be (1) the aetual 
and necessai^ ,cost of preservlng the estate subséquent to flling the pétition; 
(2) the flling fées paid by creditors in involuntary cases; (3) the cost of ad- 
ministration,^ Ihcluding the fées and mileage payable to witnesses as now or 
hereafter provided by the laws of the TJnlted States, and one reasonable at- 
torney'a fee, for the professional services actually rendered. Irrespective of the 
number of attorneys employed, to the petitioning creditors in involuntary 
cases while perforniing the c(ïitles hereln prescril)ed and to the bankrupt in 
voluntary cases, as the court mày allow. • • »" 

This is an involuntary case, and therefore one reasonable attorney's 
fee, such as the court may allow for professional services actually 
rendered to the bankrupt while perfôrming the duties prescribed by 
the act, should be included in and paid out of the estate as a part of 
the cost of administration. 

By the provisions of section 7 of the act [U. S. Comp. St. 1901, p. 
3425] it is made the duty of the bankrupt in ail cases to attend the 
first meeting of creditors, if directed by the court so to do; and when 
there, and at such other times as the court may order, "to submit to 
an examination concerning the conducting of his business, the cause 
of his bankruptcy, his dealings with his creditors and other persons, 
the amount, kind and whereabouts of his property, and in addition 
ail matters which may aflfect the administration and settlement of his 
estate." The same section imposes other duties upon the bankrupt, 
some of which (like preparing schedules of property and list of cred- 
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itors) from their nature justify and require the aid of professional 
counsel; while others (like complying with spécifie orders of court, 
or informing the trustée of any attempt known to him of creditors 
or other persons to évade the provisions of the act), from their essen- 
tial nature, do not require, and would not justify, the employaient 
of professional counsel to aid the bankrupt in their performance. And 
there are still other duties of the bankrupt (like attending the hear 
ing upon his application for discharge from his debts) which may or 
may not require the aid of professional counsel in their performance. 

From thèse observations, as well as from the language employed 
in section 64b [U. S. Comp. St. 1901, p. 3447], it seems clear that 
Congress did not intend by the provisions of the last-mentioned sec- 
tion to lay down a fixed rule authorizing a bankrupt to employ, at 
the expense of the estate, counsel to attend him in the performance 
of every duty prescribed by the act. Only such a reasonable attor- 
ney's fee as the court may allow in each individual case, and only such 
professional aid as the nature, exigency, and dilïiculty of the duty to be 
performed in each individual case reasonably require, seem to hâve 
been within the contemplation of Congress, as shown by a considéra- 
tion of ail the provisions of both sections in question. 

The test laid down in some cases, and which was applied by the 
référée in this case, is that légal services in aid of the administration 
of the estate should be paid for out of the funds of the estate, while 
those for the personal benefit or protection of the bankrupt should 
not be so paid. This may or may not be a correct test, but the dif- 
ficulty arises in determining what services are purely personal, as 
distinguished from those which are incidental to the administration 
of the estate under the bankruptcy act. The act of 1898 [U. S. Comp. 
St. 1901, p. 3418], like its predecessors, has, broadly speaking, two 
fundamental purposes — one to relieve an honest debtor from the in- 
cubus of overwhelming debt, and restore him to the activities of 
business life; another is to make a just and équitable distribution of 
the bankrupt's estate among his creditors. The true administration 
of an estate in bankruptcy is concerned as much with securing a dis- 
charge to the debtor as with the distribution of his assets, and to that 
end it is frequently essential for the bankrupt to make a full showing 
with relation to his property and business methods. He is ordered 
to appear before the référée for an examination touching "the con- 
ducting of his business, the cause of his bankruptcy, his dealings with 
his creditors and other persons, the amount, kind and whereabouts 
of his property, and in addition ail matters which may aflfect the ad- 
ministration and settlement of his estate." The scope of this exam- 
ination may, and frequently does, involve inquiries relative to the 
existence and whereabouts of property, and also relative to matters 
about which the bankrupt has made oath, and other matters which, 
by section 14b [U. S. Comp. St. 1901, p. 3427], preclude discharge. 
Obviously, the personal benefit and protection of the bankrupt at 
such an examination is involved, and so, also, the accomplishment 
of one of the main purposes . of the act — 'to secure the discharge of 
an honest debtor — is involved. Thus it appears that what is for the 
120 F.— 54 
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Personal bçnefit and protection ô£;tfieîbankrupt may also be of com- 
manding importance in the just iaiid impartial administration of the 
bankruptcy law.' ic; ;; ■ ■ 

It goes Without saying that, if the services of counsel are secured, 
or, whé^i: secured, are employedi -for tiie - purpose of screening the 
bankrupt from the conséquences of'his own wrongful conduct, or for 
the purpose of suppressing the truth, or otherwise thwarting the 
opération oî the act, no compensation canreasonablybe allowed by 
the court to; be paid out of the assets of the estate: The test, in my 
opinion, ia ./whether the . employtiient is necessarily made, and the 
services necessarily rendefed in good faith for thereàl purpose of so 
administering the act in a given case as to' accomplish the purposes 
of its enactment. If the employment is' reasonably ■ necèssary to aid 
either in tbç discovery of assdts,;or securing the bankriipt's discharge, 
or protecting the bankrupt fronianjust charges or imputations of 
wrong, such as would subject him to the penalties of the act, a reason- 
able allowance should be made therefor. If, on the^other hand, there 
is no reasonable necessity for the employment for èither of the fore- 
going purposes, or if the employment is not in good faith to protect 
an innocent debtor in the assertion of his right under the act, then 
no allowance should be made therefor. And when an allowance is 
made it shotild be remembered that the policy of the law, as disclosed 
in the compensation fixed for référées, clerks, and trustées, is in the 
direction ofgreat economy. • ' 

Attention is called in argument to the abuse that mày be practiced 
under a conçtruction of the act like that now given it. It is claimed that 
any bankrupt; may employ counsel to attend him upon his examina- 
tion or in the discharge of any bther duty prescribed by the act, but 
such employment does not in: and of itselfisecure ; Compensation out 
of the esitate. Several additional iactsmust be found before such com- 
pensation is allowed. As already indicated, it must appear to the 
court that employment of counsel in a given case is reasonably necès- 
sary, andi it must also appear that the services were secured and ac- 
tually rendered in goôd faith to promote the purposes of the act. As 
already indicated, it' is believed that a daréful and attentive considéra- 
tion of the circumstances attending the employmeilt of counsel and 
rendering of iservices by them in eàch individual case will enable the 
court to reach a just conclusion, and do so in such way and manner 
as not to encourage the employment of useless and unworthy services. 

Applying the principles already 'announced to the case ndw before 
the court, the conclusion reached by the refereé must be sustained, 
because the certificate of facts recites merely that the claimants were 
employed by the bankrupts to represent them at their. examination 
before the référée, and that they were présent and.actted as counsel 
for the banltrupts throughout the examination. The mère fact of em- 
ployment atid attendance upon the bankrupts does ; ^ot conclude the 
inquiry. " •;. '•■ '' '■..■■"■■■■•'■■ 

For the reason that it does not appear that the services of claimants 
in this case were necèssary, or rendered in good faith' to promote 
the purposeâ of the bankruptcy act, the conclusion of the référée 
must be sustained, and the claim disallowed. 
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THE GADSBY. 

THE FKANK A. PALMER. 

(District Court, B. D. New York. November 25, 1902.) 

1. Collision— Steamek and Schooher Meeting in Fog— Failurb to Kbbp 
Propbk Lookout. 

A steamer and a schooner came Into collision 120 miles southeast of 
Sandy Hooli Lightship, in a dense fog, on meeting and nearly parallel 
courses. ïhe testimony from eacli vessel sliowed tliat slie was going at 
moderate speed, was properly manned, and that fog signais were regu- 
larly sounded; but neither vessel heard tlie signais from the other until 
Immedlately before they came in .sight of each other, wlien 400 feet apart, 
and when it was too late to avoid ttie collision. Held, upon such évidence, 
that (1) each vessel duly sounded fog signais; (2) each vessel was run- 
ning at proper speed; (3) neither vessel kept a proper lookout; that such 
fault on the part of the schooner did not contribute to the collision, be- 
cause it would hâve been her duty to keep her course under the circum- 
stances, If she had heard the signais, but that the steamer must be held 
solely liable as the burdened vessel, and because she might by the 
exercise of due care hâve avoided the collision. 

In Admiralty. Suit for collision. 

Wing, Putnam & Burlingham, for Clark and the Frank A. Palmer. 
Convers & Kirlin, for Robinson and the Gadsby. 

THOMAS, District Judge. The four-masted schooner Palmer, un- 
laden, sailing west, and the steamer Gadsby, laden, sailing east by 
south, in a fog that had existed for an hour and a half, collided at a 
point about 120 miles or 130 miles southeast from Sandy Hook 
Lightship. Each vessel had a full crew, whose members, with a 
single exception, hâve testified. 

The évidence of the Gadsby is to the following efifect : The steam- 
er was, and had been for about an hour and a half, running at half 
speed, not to exceed four knots per hour, duly sounding fog signais, 
with an attentive lookout at her stem, the chief oiïicer and a wheels- 
man on the upper bridge, the captain on the upper bridge until 6 :20 
a. m., then on the lower bridge, and several seamen busied on the 
deck, no one of whom heard fog signais from the Palmer, when the 
chief ofificer heard a screeching sound Hke that of a steam whistle, 
whereupon he signaled to stop, the time being 6:33 a. m. ; blew a long 
blast on the whistle. The captain ran up to the upper bridge, arriving 
there 10 seconds later, learned of a whistle on the port bow, and sig- 
naled to. reverse the engines, which was done. The Palmer, going, 
as variously estimated, at from 8 to 12 knots an hour, in a fresh 
breeze, listed to port, carrying ail her 13 sails, came in sight 400 feet 
away, which was the limit of vision, bearing one and a half or two 
points on the Gadsby's port bow; whereupon the Gadsby's engines 
were put half speed ahead, the wheel ordered hard aport, one course 
whistle sounded ; but it appearing that the schooner did not go to 
starboard, and that a collision was inévitable, the Gadsby's wheel 
was put hard astarboard, to throw her stern out and ease the contact. 
The steamer's port side abaft the smokestack struck the bow of the 
schooner, whereby the engineer's house of the steamer was carried 
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away by the port anchor of the schooner, whîch was imbedded in 
it, the life-boats crushed, and other damage donc to the steamer's 
sides and decks. The Gadsby slid past the schooner, and thereafter 
went about, and, searching for the Palmer, found her within a half 
an hour after the collision, and towed her to within a few miles of 
Sandy Hook. 

The évidence of the Palmer is to the following effect : The schoon- 
er was on the starboard tack, with a light breeze from the northeast, 
on a course from west to west one-half north, with only her four 
lower sails and four head sails set, running about four miles per hour, 
with an attentive watch fofward, who was and had been from a little 
before 6 o'clock industriously sounding fog signais from the fog horn. 
Another seaman was at the wheel, the mate was on the quarter deck 
forward of the wheelsman, and another seaman was in the waist. 
When the steamer's whistle was heard ahead, but was not located, 
the mate ran forward, and ordered three short blasts of the fog horn 
to be sounded, which was donc. The Gadsby came in sight less than 
a point on the port bow, and about 400 feet away, running at the 
rate of nine knots per hour. A course signal of one whistle was 
heard. The mate ordered the wheel hard down, which was attempted, 
but beforè the course of the schooner could be changed perceptibly 
the Gadsby was upon her, listing her over to port, and carrying away 
the jibboom guys, breaking the port cathead, parting the port anchor 
chain, breaking the bow planking below the lower chain plates, and 
driving her forward house to starboard. 

Thus it appears that each vessel, in regard to lookout, attentiveness, 
speed, and sounding fog signais, by her Own évidence fulfilled her 
duty, and did not fulfill it in any of thèse particulars by the évidence 
of the opposite vessel. From this évidence it is concluded: (i) 
Each vessel duly sounded fog signais; (2) each vessel was running 
at proper speed ; (3) neïther vessel kept â proper lookout. 

Although each vessel should hâve heard the fog signais of the 
other, at an earlier time, yet Dolan, the lookout on the steamer, did 
not hear, nor did any person upon her héar, any sound from the 
schooner, except her chief officer, who heard, as he claims, something 
similar to a steam whistle. 

Thus, a steamer, sailing under favorable conditions of weather, had 
in the existing watch, the lookout, chief ôfïîcer, the boatswain, the 
wheelsman, the steward, a spare man on deck, the- 'mâster himself, 
and yet there was no discovery of the schooner's fog signais until the 
vessels were so near that collision was inévitable. On the other 
hand, Johnson, the lookout On the schooner, had the dual duty of an 
outlook and to turn the crank of the fog horn. He was blowing 
his horn and looking down, and the fîrst that he saw of the steamer 
was when her amidships were abreast of the schooner's port bow. 
Shortly before he had heard a whistle a little oflf the port bow. He 
seemed to be in doubt as to the nature of the whistle, although he 
regarded it as the usual whistle blown in foggy and clear weather. 
At that time the mate came forward. Johnson told him that there 
was a steamer right ahead. The mate said that he had heard the 
whistle. Johnson, by the mate's order, blew twice after that, but the 
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Steamer was "on top oî us" when he saw her. This indicates an 
inattention on the part of the lookout that may or may not hâve 
arisen from his préoccupation in sounding the horn or his proximity 
to it. The mate in charge of the vessel, and other persons on the 
deck, heard no more than did the lookout. So that the case shows 
that ahhough each vessel blew proper fog signais none of them were 
duly heard by the opposite vessel. 

From the évidence it is necessary to find either that the fog sig- 
nais were not blown, or that the persons on deck of the several 
vessels were inattentive. With the ample évidence that the signais 
were blown, it is difficult to arrive at a conclusion that such was 
not the case, and, in the absence of conditions of wind that would 
account for the failure to hear, it must be concluded that such failure 
arose from a lack of that strict attention which the foggy weather 
demanded. 

The next inquiry is whether the négligent inattention was the 
proximate cause of the accident on the part of either or both vessels. 
The vessels were approaching very nearly head on, but were probably 
so placed as to see each other slightly on the port bow. Had the 
Palmer heard the Gadsby's fog whistles, what should she hâve donc? 
The schooner's primary duty was to keep her course whether or not 
she heard the signais. If she heard, should she hâve gone to either 
side or lufifed? If she had made any of thèse maneuvers, and the 
steamer had collided with her, her particular maneuver woùld hâve 
been urged as a fault against her. But what is more important is 
that, with the steamer practically dead ahead of the schooner, the 
latter could not know what course to pursue, other than to hold 
her course, as she could not know the steamer's location and prob- 
able maneuver. Had the steamer been broad on either side of her, 
or so far to either side as to establish the relative location of the 
vessels, it could be urged with better reason that the schooner should 
hâve heard, and hâve taken action accordingly. But, as the vessels 
were related to each othér, the schooner ought to hâve heard, but 
ought not to hâve taken action, at least until she had a course sig- 
nal from the steamer, or saw her coming upon her. The law com- 
mands the action of sailing vessels, and establishes a rule that to the 
largest degree insures that certainty which is essential to safe naviga- 
tion, The sailing vessel départs from the injunction to keep her 
course, at high péril both on the sea and in the court, and in the 
case at bar she did just what she should hâve done had she duly 
heard the opposing whistles. With the Gadsby the resuit is différent. 
Had she been duly attentive and heard the schooner's fog horn, she 
could hâve pursued two courses, or one of two courses. She could 
hâve stopped the steamer and availed herself of an opportunity to 
hear and locate the schooner's fog signais, and thereupon maneuver 
respecting them, and given and obeyed earlier course signais. If 
the schooner came in sight with the steamer at rest, the injury 
woi\ld hâve been such as would arise from the momentum of one 
rather than two moving vessels, and the space that separated the ves- 
sels, upon their sighting each other, would be traversed by one ves- 
sel alone, thereby allowing greater time for the vessels to avoid each 



854 120 FBDEEAt/ REPORTER. 

other. But; above ail, it was the duty of the steamer to hear and 
keep out of the way, if she could dO it by exercising due care; she 
had no right tb keep her course; and, if there was a probable ad- 
vântage in her being in motion rather than at rest, she could, after 
having located the sailing vessel by stopping or otherwise, hâve 
chosen her course, and possibly, perhaps probably, avoided the sail- 
ing vessel, according to her duty. 

From thèse considérations it is concluded that the inattention of 
the schooner was not, and of the steamer was, the proximate cause 
of the colHsion. Therefore the libelant Clark should hâve a decree 
for his damages, and the libel filed by Robinson should be dismissed. 



(3I.YDE9DALE SHIPOWNERS' 00. y. WILLIAM W. BRAUER 
S. S. CO. et al. 

(District Court, S. D. New York. FebruarJ' 19, 1903.) 

1. Shipping— Bbbach of Charter .Pabty— Right of Chakterek to Rkscikd- 
FOR Misrbjp^bskStatioîj of VkssKii's Spekd. 

Libelant inade a gênerai charter of a steamer to respondent for three 
years. Durlng the negotlatlons libelant stated that the vessel's average 
speed was 11 krots an hour, but su,çh représentation was entirely out- 
side of the Charter, and was made In relation to the employment of the 
steamer in the carrlage of cattle Ul the trànsatlantic ti-ade, (or which 
purpose it was understood shé was to be used. Respondent subehartered 
the steamer for a voyage to the western coast of South America, whioli 
occupled six months, and thereafter returned her to libelant, on the 
ground that she falled to make the speed represented. Beld, that the 
représentation was material, and if found to be untrue on a fair trial 
of the steamer, as by a voyage across the Atlantic, such as was contem- 
plated, entltled respondent to resclnd the charter, but that the fact that 
she did not toaintain the speed on the long voyage In différent waters^ 
and durlng a part of the time wlth Inferior coal, was not proof of the 
falsity of the représentation, and that, furthermore, libelant was entl- 
tled, in case of rescission, to be restpred as far as possible to the position- 
It occupied when the contract was made, and respondent was not Justifled 
In sending the vessel on a long voyage, and after the lapse of several 
months asserting a cause of rescission which, if it existed, should hâve 
been discovered within a few days. 

In Admiralty; Suit for breach of charter. 

Convers & KirHn, for libelant. 

Warren, Warren & O'Beirne, for respondents. 

ADAMS, District Judge. A libel was filed in this action to re- 
cover the damages incident to a failure on the Brauer Steamship 
Conlpany's part to perform a charter party of the libellant's steam- 
ship Aboukir, made between the libellant and the steamship company, 
with William W. Brauer as surety, on the I2th day of March, rgoi, 
for a period of thirty-six months^ at: the rate of £1300 per raonth 
from the date ôf her delivery, which took place at New York on the 
I3th day of May, rgoi. The steamship then went into the Brauer 
Company's service and was sub-chartered by it to W. R. Grâce & Co^ 
for a round trip to the West Goast of South America and back. This 
trip occupied until the I9th day of November, I901. The charterer 
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thèn returned the steamship to the owner on the grounds that it 
falsely ârid fraudulently represented to the Brauer Company, for the 
purpose Of effecting the charter, that the steamship had a speed of 
eleven knots per hour on a consumption of twenty-five tons of coa' 
per day and was in ail respects fitted for the Brauer Company's trade, 
in carrying live cattle and gênerai merchandise, whereas in fact she 
could only make less than nine knots per hour on consumption of 
over thirty tons of coal per day and by reason of her slow speed she 
was unfit for such tradë. 

No speed was guaranteed in any way by the owner and the défense 
would only be made ont upon a fair prépondérance of évidence estab- 
lishing the claimed fraud. 

The respondent desired to charter an eleven knot steamer, which 
it made known to the owner through a broker in New York, where 
the negotiations took place, who cabled it to the owner's agent in 
Glasgow, who communicated it to the owner. An answering cable 
from the agent in Glasgow was sent to the broker in New York, 
which, among othef things, contained a statement that the vessel's 
average speed was eleven knots an hour, which it was computed by 
the agent would save the charterer from iioo to i25o per month 
over vessels of less speed. This was exhibited by the broker to the 
Brauer Company. I hold that the représentation was material and 
if it was'untrue, the charterer was entitled to rescind the contract, 
provided it exercised due dihgence in asserting the right. 

I fînd, however, no évidence to establish the claim that it was un- 
true. Although the charter was for gênerai employhient of the 
steamship, there was no such représentation therein or with référence 
thereto. The représentation was entirely outside of the charter and 
related to the employment of the steamer in the carriage of cattle in 
the transatlantic trade, involving trips occupying ten or eleven days 
in the cool waters of the North Atlantic, with Welsh or good Amer- 
ican coal. The only test that was made of the steamship was under 
the Grâce charter meritiohed, in performing which she was called 
upon to meet quite a différent condition with respect to the tempéra- 
ture of the water, causing a slower rate of speed, and to use a much 
inferior quality of coal fo'r a part of the time, aîso afïecting the speed. 
The voyage made consumed several months and it afiforded but few 
opportunities of keeping the âteam generating powers of the vessel in 
order as compared with the short voyages in contemplation. 

Moreovéf;' I do not think that the charterer was justified in send- 
ing the vessel ofif on a long trip, not contemplated when the représen- 
tation was made, and, at the expiration of several months consumed 
in that way, in asserting a cause of rescission, which was limited to 
the short period incident to a voyage across the Atlantic. Assum- 
ing that the représentation was imtrue, the owner, especially in view 
of the fact that it had good reason to believe it to be true, was en- 
titled to be restored in case of rescission, as far as possible, to the 
position it occupied when the contract was made. Carver on Car- 
riage by Sea (3d Ed.) § 133; Pollock on Contracta (7th Ed.) p. 583. 
The Brauer Company was entitled to such an opportunity of ascer- 
"taining the truth, as wbuld resuit from a voyage to Europe, or was 



856 120 FEDERAL REPORTER, 

équivalent thereto, in conformity with the understanding of the par- 
ties that the vessel was to be so used, but not to delay rescinding 
for several months, while an entirely différent voyage was made, 
with an opportunity to take advantage of any change in the market 
that might be for its benefit and to the détriment of the owner. In 
fact, there was a change in the market for vessels, which lowered 
the hiring value of this steamship very considerably during the several 
months which elapsed between her delivery and the attempted rescind- 
ing and caused a loss to the owner which it would be inéquitable to 
]x mit the respondent to impose upon it. Upon the whole case, I 
find no merit in the défense. 

Decree for libellant, with an order of référence. Decree to be 
settled upon one day's notice. 



THE DESPATC3H. 

(District Court, E. D. New York. December 24, 1902.) 

1. Collision— Vbssel Backing from Fier— Négligence. 

When a lighter was backlng to get ont from her pler, her engine falled 
to start forward In obédience to the lever, and she backed into another 
vessel lying at an adjolnlng pler. Repairs were being made on the plers, 
and there was more or less drlftwood In the water, and It was clalmed 
that her propeller was fouled by a log. The steward stood at the stern, 
but was not keeplng any lookout for obstructions. Beld, that she was In 
fault for falllng to exercise greater care In backing, in view of the known 
danger of foullng, under the circnmstances. 

In Admiralty. Suit for collision'. 

Gifford, Stearns & Hobbs (Jesse Stearns, of counsel), for libelant. 
Robinson, Biddle & Ward (Charles M. Hough, of counsel), for 
clnimant. 

THOMAS, District Judge. The steam lighter Joanna was lying 
at the end of the South Central Pier, in the Atlantic Basin, with her 
bow out. The lighter Despatch, loi feet over ail, was lying at the 
North Central Pier, with her bow in and her stern about 50 feet from 
the end of the pier. The Despatch backed under one bell, with the 
intention of carrying her bow past the end of the pier, and then 
starboarding to go out of the basin. When the stern of the Des- 
. patch was about 150 feet from the Joanna, the engineer gave one 
bell to stop and one bell to go ahead. The engineer changed his 
reverse lever forward, and let on the steam, but the vessel did not 
go ahead, and coptinued her sternway; whereupon the captain from 
the pilot house looked out, and asked the engineer what was the 
matter, to which the engineer replied, according to the captain's 
statement, that shq had picked up a log. The Despatch continued to 
gO back until her stern struck the Joanna's starboard side at about 
a right angle. At the instant of contact, according to the Hbelant's 
évidence, the propeller became free, and the Despatch went for- 
ward, and after an interval came back and lay alongside the Joanna, 
while the captain of the Despatch went aboard the Joanna, and 
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there, or on the deck, had a conversation with the captain of the 
Joanna, in which he told him that he had coUided with the Joanna, 
and had donc her some harm, and that he would report it. The 
évidence shows that they were repairing one of the piers, and that 
there was considérable driftwood in the basin. 

Burke, the engineer of the Despatch, stated that at the moment he 
got the bell to stop and go forward his engine stopped, and that al- 
tiiough he reversed and gave steam she would not go ahead; that 
he cailed to the captain that he could not go ahead, and told the 
fireman to use a bar for the purpose of prying over one of the cog- 
wheels which turned the crank ; that the fireman pried on such cog- 
wheel in such a way as to turn the wheel from left to right. He 
stated that when he was backing the wheel was turning from right 
to left. Matthews, the fireman, testified that he was in the flreroom ; 
that he heard only the bells to back ; that finally the engineer calIed 
out to him, "Pry her out ; there is something the matter with her." 
He stated on cross-examination that the captain said, "Pry her off," 
and nothing more. Upon being questioned by the court he testified 
that the engineer said, "Pry her oflf; there is something the matter;" 
that he himself knew that there was something the matter; that 
just as she struck the propeller became free. The engineer testified 
that the propeller was fouled, but finally stated that he could not 
say whether it was fouled, or whether the engine was on its center, 
and that the bar would be used in either case. The fireman stated 
that he had many times pried off vessels that were on the center, 
but that he had seldom been cailed to do it in the case of the Des- 
patch. Patterson, the deck hand, testified that he heard a bell to 
stop and go âhead, and that when she did not go ahead he went 
to the stern, and found the steward there with a fender; that she 
struck just as he got back, and that just as she struck the engine 
did go ahead ; that he saw the captain put his head out of the window, 
and heard him ask what was the matter, and that the engineer said 
that she would not work, that she was on thé center; and he added, 
on cross-examination, that the engineer said that there was some- 
thing in the wheel ; that he did not see anything in the wheel. Shan- 
ley, the steward, said that he let go the lines and stayed aft; that 
he looked to see that there was nothing coming in or out of the 
basin ; that there was a good deal of driftwood ; that he did not hear 
bells to stop or go ahead; that he loitered around the stern; that 
he saw the Despatch approaching the Joanna, and that he picked 
up a rope fender when the vessels were from 15 to 20 feet apart; 
that the Despatch was going very slowly ; that he did not notice 
driftwood in the immédiate neighborhood of the propeller; that as 
soon as the Despatch struck he could see her quickwater ; that he 
did not see anything corne from the propeller of the Despatch ; that 
he did not notice the Despatch stop, and did not give any warning. 

The fact seems to be that the Despatch backed in such a way as to 
carry her stern far eastward of the line of the North Central Pier, 
and that when the captain gave the signal to go ahead she did not 
go ahead, although the engineer properly disposed his engine there- 
for, but that at the moment of contact she did begin to go ahead. 
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If the claimant's contention be accepted that the propeller was 
fouled, she;became disabkd by reasôn of the driftwood, o£ which 
thefe was full knowledge. Therefore the Despatch should hâve used 
greater care in backing, in which motion the propeller is more apt 
to be fouled. The steward who was astern should hâve been on the 
sharp lookout, but his own évidence shows that he was loitering 
rather than looking out, and it is concluded that proper care was 
not used in backing the boat and looking out lest driftwood should. 
foui the propeller. 

The libelant should hâve a decree. 



THE BARL OF DUNMOEE. 

(District Courti B. D. New York. January 22, 1903^) 

1. Shippinq— LiABinTT OF Ship fob Injuk? of Stetbdouk— Failurk to Qiyh: 
Waknîno of Dbfkcts. 

Where It was kriown by the ofliéers o£ a ship that a hatch covering 
was éO constructe(i,:î<» was In such condition, that if the hatch was 
opened In the usual way It would f ail, the f allure to glve warning of the 
danger .to,,8teve(3,ores engagea In loadlng the vessel was négligence, which 
rendered the ship liable to an employé of the stevedores for an in jury 
resulting from the falllng of the hatch wlth him into the hold while he 
was removing the cover 'in the custonaary way. 

In Admiralty. Açtionnfor injury of stevedore. 

James G. Cropsey, for libelantl 

Wing, Putnam & Burlingham, for claimant. 

THOMAS, District Judge. The ship was receiving cargo at her 
dock in the East River, and had been so engaged for two or three 
days before the accident; occurred. During such time the cargo, so 
far as concerns hatch N0t:3, had been received through the after por- 
tion thereof, and the libelant had been connected with this work. 
On the morning of the accident, the necessities of the work required 
that the forepart of the hatch should be uncovered, and while the 
libelant was standing on the port side thereof, removing the hatch 
cover adjoining the crosspiece, ail of the forward part of the hatch 
fell into the hold, carrying the Hbelant, and it is for theserious injury 
then received that the présent action is brought. 

The hatch was constructed as follows : A pièce of iron rested 
athwartships on the coaming. On each side of this was a separate 
central fore and after pièce, made of wood. One end of each pièce 
rested in the coaming, and the other end fitted against a crosspiece 
with intended sulficient play to permit its removal. The libelant pro- 
duced évidence that the cfosspiece was bent, and several witnesses 
testify that on the night of the accident, when an attempt was made 
to put the forward fore and* after in place, it was not sufficiently long 
to reach from the coaming to the crosspiece, lacking from an inch 
to two inches, and that before it could be brought into support, it was 
necessary to insert the aft fore and after, so as to press the cross- 
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pièce forward, and some of the witnesses stated that wedges were 
also placed at the ends of the forward fore and after to keep it 
from sliding. In other words, the hbelant's daim in this regard is 
that if the forward fore and after were pushed into the slot in the 
coaming, as far as it would go, the other end would not reach to 
the crosspiece, and that if it were pushed into the crosspiece as far 
as it would go, the forward end would not reach to the coaming. 
The évidence of the claimant is to the efïect that the crosspiece was 
perfectly straight, that the fore and after was sufïiciently long, allow- 
ing only enough play to permit it to be raised easily out of position. 
Claimant's évidence further is to the efïect that on the morning of 
the accident the ship carpenter told one of libelant's fellow servants, 
connected with the stevedore's work, not to remove the forward 
part of the hatch unless the aft fore and after was in place. The 
libelant was not présent at the time, and several people who were 
there state that nothing of the kind occurred. The very fact that 
the carpenter states that he gave this warning indicates that he 
knew that it was unsafe to remove the forward part of the hatch 
unless the aft fore and after was in place, and the ship's ofncer also 
knew this fact. Why was it necessary that it should be in place? 
The claimant's contention, based upon the évidence of the carpenter 
and the ship's officer, is that, while the crosspiece was true, yet that 
if an attempt were made to remove the fore hatch covers the pressure 
would fall upon the crosspiece and cause it to bend, unless the aft 
fore and after were in place to hold it true. Adopting, then, the 
proposition most favorable to the claimant, as the probable explana- 
tion of the accident, the structure was such that in the removal of 
the forward part of the hatch, in such manner and with such force 
as stevedores wOuld be likely to use, there was danger that the cross- 
piece would recède from its true position, and allow the forward fore 
and after to fall. The claimant urges that the carpenter gave notice 
of this ; but if such condition existed, and if warning was necessary, 
it should hâve been brought to the notice of the contracting ste- 
vedore, or their proper représentative, and the évidence shows that 
it was not made known so that even the foreman in charge of the 
libelant's gang knew of it. In fact, such foreman dénies that any 
such statement concerning it was made in his présence. The claim- 
ant further urges that the libelant should hâve known without warn- 
ing that the removal of the forward part of the hatch would resuit 
in the crosspiece yielding, and that it was gross négligence on his 
part to make the attempt. But there is no sufficient évidence that 
hatches are usually so constructed as to bring about this resuit. On 
the other hand, the hatch frame should be, and usually is, constructed 
so that such injurions pressure is not possible. The contention that 
a ship may furnish a stevedore a hatch so constructed that it will 
fall unless uncovered in a certain order is not approved. The order 
claimed in this action may be reversed by the claimant next to appear 
in a sinlilar action. Although the libelant was in the employ of the 
stevedore, yet the ship owed the stevedore and his men the duty 
of giving proper warning that the hatch would fall unless dismantled 
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in the particular manner now pointed out. As the construction was 
such that the opening in the usual way would resuit in the hatch 
falling, and as no such warning was given, and the stevedore was not 
bound to anticipate the danger, the claimant was négligent, and for 
the injury which resulted the libelant should recover the sum of 
$3.000. 



DUKE T. MORNING JOURNAI^ ASS'N. 

(Circuit Court, S. D. New York. Pebruary 3, 1903.) 

1. LiBRi,— Punitive Damaobs. 

Défendant publlshed a hlghly sénsatlonal article, occupylng eeveral 
columns of Its newspaper, prefaced by startiing headlines, eharglng plain- 
tift with conspiracy to defraud Insurance companles by securing pollcies 
for the benefit of the consplrators on the llves of aged and décrépit per- 
sons, and, when désirable, to hasten the death of Insured, and stated that 
such consplrators were beneflclarles In 100 pollcies, of whlch 60 had been 
eanceled by the Insurance companles; that 30 of the persons insured had 
dled of disease, 12 by poièon, and that the lives Of 15 others had been 
attempted. In Its answer défendant alleged that such conspiracy existed 
In part, and that plaintif? and the other consplrators falsely clalmed to be 
credltors of the Indlvlduals Insured, etc., and attempted, but failed, to 
establlsh such défense. HeU, that plaintlfT was entitled to recover ex- 
emplary damages. 

t. SaMB — EXCESSIVENBSS. 

A verdict in favor of plaintift for $36,000 was excessive, and should be 
reduced to ?20,000. 

Abram J. Rose, for plaintiflf. 
Benj. F. Ernstein, for défendant. 

WALLACE, Circuit Judge. The motion for a new trial upon the 
ground that the verdict was excessive has led to a careful reconsidera- 
tion of the case as it was presented to the jury. The reasons for 
the conclusion which has been reached may be briefly stated. 

It is exceedingly difScult to fix the boundary line betwecn a just 
award and an excessive one in a case like this. The libelous article 
published by the défendant was extensively circulated in the state 
where the plaintifï resided, as well as in other states where he was 
known, and excited comment and discussion. It was a highly sensa- 
tional article, occupying two or three columns of the defendant's 
newspaper, prefaced by startiing headlines. In substance it repre- 
sented that for several years certain prominent business men of Kem- 
per county. Miss., had engaged in an extensive conspiracy to defraud 
Insurance companies, the scheme being to procure policies for the 
benefit of the consplrators upon the lives of aged and décrépit per- 
sons, and, when désirable, to hasten the death of the insured. It 
gave an estimate of the extent of the opérations of the conspirators. 
This was, in effect, that they were beneficiaries in 100 policies ; that 
60 of the policies had been eanceled by the insurance companies ; that 
30 of the insured had died of disease ; that 12 had died of poison ; 
and that the lives of 15 others had been attempted. It stated that 
the plaintifï was one of the conspirators; that another, Dr. Lib- 



DtTKE V. MORNING JOURNAL ASS'N. &61 

scombe, had been convicted of poisoning one of the insured; that 
another, Guy Jack, had been indicted and was awaiting trial for the 
same offense; and that another, Rosenbaum, had been indicted for 
attempting to poison another of the insured. The défendant, by its 
answer, alleged facts in partial justification of the publication and in 
mitigation of damages. It did not allège that the publication was 
true throughout, but it did allège, in substance, that for many years 
a conspiracy had existed in Kemper county, the plaintiff being one 
of the conspirators, to defraud insurance companies. It then pro- 
ceeded to set out varions fraudulent insurances obtained by the sev- 
eral alleged conspirators, the circum stances attending the deaths of 
some of the insured, and the criminal proceedings against Libscombe, 
Guy Jack, and Rosenbaum. It alleged that the plaintiflf and the other 
conspirators claimed to be creditors of the individuals insured, when 
in fact they were not ; and that the insurance companies became sus- 
picious because of the deaths of some of the insured, and instituted 
investigations, and as a resuit revoked and canceled varions policies 
in which the conspirators were interested. Upon the trial the de- 
fendant sought to establish the défense thus set up in its answer, and 
produced Guy Jack as one of its principal witnesses. The trial oc- 
cupied three days, and the jury rendered a verdict for the plaintiflf of 
$36,000. 

The case was one where the jury was abundantly justifîed in award- 
ing punitive damages as well as compensatory damages. The cir- 
cumstances attending the publication of the article authorized them 
to find that it had been published recklessly, without any attempt to 
investigate its truth, and with the object of producing a sensational 
article which would appeal to the credulous and to the tastes of 
those who enjoy reading narratives of fraud and crime. The plaintiff 
was a man of respectable business and social standing in his state, 
and had a wide acquaintance. To what extent his réputation ac- 
tually suffered by the article is of course largely a matter of conjec- 
ture. While it would seem that discriminating readers would regard 
it as a tissue of exaggeration interwoven with an attenuated thread 
of fact, many, and perhaps the majority, probably would not analyze 
it intelligently, and may hâve inferred that- the plaintiff was guilty 
of the crimes imputed to him. If the jury had awarded compensatory 
damages only, it cannot be safely said that $10,000 would hâve been 
extravagant. Nor can it be safely said, if they had awarded $10,000 
by way of exemplary damages, that amount would hâve been ex- 
travagant. What would hâve been a reasonable award for either 
élément of damages is a question upon which fair-minded and intel- 
ligent men would differ widely. 

In actions like this, in which damages can be gauged by no fixed 
standard, but necessarily rest in the sound discrétion of the jury, the 
court ought not to interfère with a verdict for excessiveness unless 
it is so unreasonable as to indicate that they were infîuenced by 
passion, préjudice, partiality, or corruption. The jurors in this case 
were men of exceptional intelligence, and no doubt is entertained 
that the verdict was the resuit of their conscientious convictions. 
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Nevertheless,: it was so large as to induce the belief that their feel- 
ings, either ol sympathy for the plaintifï or of indignation towards 
the défendant, carried them too far. The évidence justifîed them in 
concluding that the charges in the Hbel wére groundless, and that the 
pubHcation was a wanton and cruel wrong to the plaintiff. It also 
probably.led them to believe that the défense was not interposed in 
good faith, but was interposed, not in the expectation of substantiat- 
ing the averments of the answer, but to besmirch the plaintifï's char- 
acter by associating hini with the frauds of the disreputable witness 
produced by the défendant, and thus reduce a recovery to a trifling 
sum. A dispassionate considération of the évidence leaves the im- 
pression that the jury could hardly hâve failed to become incensed 
by the character of the défense. In short, the défendant undertook 
to play with fire, and got, not merely scorched, but burned. Al- 
though the défendant Justly brought upon itself the severe condemna- 
tion of the jury, the conclusion is reached that they visited the of- 
fender with too heavy a hand, and that they exceeded the boundaries 
of a just discrétion. 

A new trial will be granted unless the plaintifï stipulâtes to reduce 
the recovery to $20,000, 



HILLS & CO., Limited, t. AUSTKIOH. 
(Circuit Court, S. D. New York. March 7, 1903.) 

1. Copyrights— PiOTUHES— "Peints. " 

Kev. St. § 4956 [U. S. Oomp. St. 1901, p. 3407], authorizes the copyright 
of any "book, chart, • • »' eut, lirint, • •; • or design, (or a work 
of the flije arts, provided that in the case of a book, photograph, chromo, 
or lithograph, the two copies' of thB same requlred to be delivered or de- 
posited, shall be printed froni type set within the limlts of the United 
States, or'from plates made theVefrom, or îrom négatives or drawings 
on stone ma:de; within the limite of the United States." Held, that pic- 
tures printed in successive colots from métal plates, froni whlch part of 
the métal bas been eut so as to leave portions thereof in relief, were en- 
titled to copyright as "prints," within the gênerai enumeratlon of the 
section, and wëre not within the provlso because not "printed from draw- 
ings on stone." > 

2. Same— CoPYtîiGHT Notice. 

A copyright notice recltlng, "Copyright, 1902, Published by Hills & 
Co., Ltd., London, England," was sufflclent 

Benno Loewy, for the motion. 
Morris Cukor, opposed. , 

LACOMBE, Circuit Judge. Section '45156 of the United States 
Revised Statutes [U. S. Comp. St 1961, p. ^3407] provides for copy- 
right of "book, map, chart, dramàtiC 6r musical composition, engrav- 
ing, Chromo, eut, print, * * * photograph, * * * painting, draw- 
ing, statue, stàtuary, model or ' design for a wôrfc of the fine arts . 

Tl. Matter subject to copyright, see note to Amberg File & Index Co. v. 
Shea Smith & Cto., 27 C. O. A. 248. : 
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* * * provided, that in the case of a book, photograph, chromo, 
or lithograph, the two copies of the same required to be delivered or 
deposited * * * ghall be printed from type set within the limits 
of the United States, or from plates made therefrom, or from néga- 
tives, or drawings on stone made within the Hmits of the United, States, 
or from transfers made therefrom." It is apparent from the context 
that Congress used the word "chromo" with its dictionary meaning, 
viz., an abbreviation of "chromo-Hthograph," and that it understood 
the word "lithograph" to cover a print "made from a drawing or draw- 
ings on stones." 

The four pictures which are the subject of the complaint hâve cer- 
tainly been "printed" from something. They were not painted or 
photographed or drawn upon the paper which now bears them. They 
are, therefore, within the enumeration "prints." The testimony of the 
persons who made them, accompanied by the original plates, with im- 
pressions therefrom taken in différent stages of completion, over- 
whelmingly establishes just how they are made. Without now decid- 
ing whether the completed picture is an "engraving" within the mean- 
ing of that word, as used in the statute, there can be no doubt it has 
been printed in successive colors from métal plates, from which plates 
part of the métal has been eut out so as to leave portions thereof in 
relief. They are "prints" within the gênerai enumeration of the sec- 
tion, and are not within the proviso, because they hâve not been "print- 
ed from drawings on stone." 

It is objected that the copyright notice is defective, because there 
is testimony tending to show that on some of the copies sold by com- 
plainant the phrase used was: "Copyright, 1902, Published by Hills 
& Co., Ltd., London, England." Reliance is placed on Osgood v. U. S. 
Aloe Inst. Co. (C. C.) 83 Fed. 470. The fundamental diffîculty with 
the alleged statutory notice in that case, however, was that one half 
of it was printed on one page and the other half on the next one. The 
notice in this case is sufïîcient, within the ruling of the Court of Ap- 
peals in Bolles v. Outing Company, 23 C. C. A. 594, "j"] Fed. 966. 

Motion for preliminary injunction is granted. 
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In re BALENSI. 

(Circuit Court, S. D. New ïork. January 10, 1803.) 

L Extradition — Embezzlbmbnt — Tkbaties. 

Where défendant subscrlbed for oné share of thé stock of a Prench 
corporation, and agreed with the other subscribers to dévote hls entire 
time to the management of the corporation's afCairs, and In considération 
of hls services recelve 40 per cent, of the profits, he was a person "hired 
or salarled" by the corporation, wlthln French extradition treaty, author- 
izlng extradition for embezzlement by any person or persons, hlred or 
salarled, to the détriment of their employers, etc. 

This is an application to review the décision of the United States 
Commissioner holding the petitioner subject to extradition under 
the treaty between the United States and the republic of France. 

David E. Anthony, for petitioner. 
Coudert Bros., opposed. 

LACOMBE, Circuit Judge. The treaty describes the offense for 
which it is sought to extradite the petitioner as follows : "Embezzle- 
ment by any person or persons, hired or salaried, to the détriment 
of their employers, when thèse crimes are subject to infamous punish- 
ment." The testimony tends to show that he appropriated to his 
own use moneys deposited with a corporation, to wit, the Société 
Française de Banque et de Change, and stock delivered to it to be 
sold, to a very large amount. The corporation was formed pursu- 
ant to the provisions of the Frencli law for the purpose of carrying 
on a banking business and also the business of stockbrokers. The 
capital stock was $50,000, divided into shares of the par value of $100 
each, the liâbility of the members being limited to the amount of 
their subscriptiôn. The petitioner subscribed to one share of the 
stock, and the other subscribers agreed that he should dévote his en- 
tire time and attention to the management of its afïairs, and that in 
considération of the services to be rendered by him he should receive 
40 per cent, of the profits. His position may fairly be described as 
that of a person hired or salaried by the corporation of which he was 
a stockholder, the amount of his salary varying with the profits ; 
and therefore his alleged offense is within the définition of the treaty. 
Provisions with regard to the extradition of aliens are no longer 
conducted with the extrême technicality which once prevailed. Mat- 
ter of Neely (C. C.) 103 Fed. 631; Grin v. Shine, 23 Sup. Ct. 99, 47 
L. Ed. — . 

The writ is dismissed. 
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HUSBT V. J. L OASE THRBSHING MACH. OO. 

(Clrcnlt Court ot Appeals, Bighth arcult February 26, 1908.) 

No. 1,790. 

L Kbomgencb— LiABiLiTT OF Manufactdkbb, Vkndor, or Contkactob to 
Third Parties— Général Rclb. 

It is the gênerai rule that a contractor, manufacturer, or vendor is not 
liable to thlrd parties who hâve no contractual relations wlth hlm for 
négligence In the construction, manufacture, or sale of the articles he 
banales. 

£. Same— Exception to Rule— Poisons, Foods, Articles Affectin& Life and 
Health. 

An act of négligence of a manufacturer or vendor whleh is imminently 
dangerous to human Ufe or health, and which occurs in the préparation 
or sale of articles, lllie foods and poisons, whose prlmary use is to pré- 
serve, destroy, or afCect life and health, is actionable by parties who hâve 
no contractual relations with the manufacturer or vendor. 

i. Same— Invitation to Use. 

An owner who Implledly invites thlrd parties to use détective machines 
or instruments manufactured or furnlshed by hlm Is liable to them for 
injuries resulting from hls négligence in the manufacture or care of them. 

A. Same— Manufactdbeb's or Vendor's Knowledge of Danqerous Charac- 

TEB WHBN DbLIVBRED. 

A manufacturer or vendor, who, wlthout glving notice of its character 
or qualitles, supplies or delivers to another a machine or article which, 
at the time of dellvery, he knows to be Imminently dangerous to the life 
or limbs of any one who may use it for the purpose for which it Is in- 
tended, is liable to any one who sustains Injury from Its dangerous con- 
dition, whether he bas any contractual relations with hlm or not. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Thls writ of error was sued eut to reverse a judgment sustaining a de- 
murrer to the amended complaint of O. S. Huset, the plalntifC below and the 
plaintifC in error hère, in an action for pers.onal injury, which he brought 
against the J. I. Case Threshlng Machine Company, a corporation. Thèse 
are the facts which the complaint discloses: The threshing machine Com- 
pany was a corporation engaged in the manufacture and sale of threshlng 
rigs, which consisted of an englne, a separator, a band-cutter, and self-feeder. 
The band-cutter and self-feeder consisted of a séries of fast revolving knives 
covered wlth a sheet-iron covering and a frame designed to fit Into the front 
of the separator in which the cylinder was located. The cylinder was made 
of iron and steel about 48 Inches in length and 20 inches in diameter, set wlth 
rows of steel teeth and spikes projecting about two Inches, and so placed as 
to pass between slmilar teeth in a concave frame In front of and under the 
cylinder. When the machine was in opération, this cylinder revolved at a 
very high rate of speed with great force, and threshed the grain. The self- 
feeder and band-cutter was designed to be fastened to the separator, and its 
sheet-iron covering fitted onto the front of the separator just above and over 
the front part of the cylinder so as to cover the cylinder completely. The 
object and design of the défendant in placing thls covering over the cylinder 
was that it should be used by any person who might operate the machine 
to walk upon in passing from the top of the main part of the tliresher to 
the self-feeder. This sheet-iron covering was made without any support, and 
was so pliable and easily bent that it was incapable of sustaining the least 
weight, and would necessarily bend and collapse when subjeeted to the weight 
of any man who might walk or step upon it. It was necessary for the opéra- 

î 4. See Négligence, vol. 37, Cent Dlg. § 25. 
120 F.— 5B 
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tor to walk over tbe coverlng of the cyllnder In operatlng the machine. Thls 
machine, coveredin this (waiy, was Imminèntly and ' necëssarîly dangerous to 
the Ufe aM.Hmlîg of those. yrho , operated it, and it was well known to be thus 
dangeroiis By the défendant wheii it shlpped the same and suppiied it to the 
purchaser, J. H. Pifer; but this di^ngeroiis condition was of such a nature 
as net to be readily discovered by persons engaged in operating the machine 
or worktag thereon, but waftléoncealed, and thereby rendered more dangerous 
still. On August 25, 1901, the défendant BOld this threshlng outflt to J. H. 
Pifer, who étarted to operâte It oh the next day, and employed the piaintiff, 
O. S. Htiset, as a laborer to ftsslfet him in runnlng it. It became the duty of 
the piaintiff to walk upofi the-top of the machine over the cylinder while It 
was in opération in order to superintend the pitching of bundles Into the self- 
f eeder, to prevent its clogging, and to oil the bearlngs of the parts of the 
cylinder and band-cutter. When he walked upon the covering of the cylinder, 
this covering -«ank so as to come ta contact with the cylinder, and the plain- 
tifC's'rlght foot was eaughf thereby, and hls foot and leg were drawn into it 
and crtlshed to a point above the knee, joint, so that It wfts necessary to am- 
putate the leg above the knee. The demutrer to this complalnt rests upon the 
ground that the défendant owed no duty to the plaintlfiC, who was a étranger 
to the transaction between the défendant, the manufacturer and vendor of the 
threshing machine, and the vendee, Pifer. The court sustalned the demurrer, 
and dismlssed the action. ; 

Halvbr Steenersori (Charles Loring, on the brief), for piaintiff in 
error. ' . 

W. E. Black (Alfred L. Cary and Horace A. J. Upham, on the brieO. 
for défendant in error. 

Before CÀLDWELI,;SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. ) 

Is a manufacturer or vendor of ?in article or machine which he Icnows, 
when he sélls it, to be iriiminently dangerbus, by f eason of a concealed 
defect therein, to the life and limbs of any one who shall use it for the 
purpose for which it wà-s mâde and intended, iiablé to a stranger to 
the contract of sale for an imjury which he sustaihs from the concealed 
defect while he islawfully applying the article or machine to its intend- 
ed use ? 

The argument pf this question has traversed the whole field in which 
the liability of çOntractors, rnanufacturers, and vendors to strangers 
to their contracts for négligence in the -construction or sale of their 
articles has been contested. The décisions which hâve been cited are 
not entirely harmonious, âiid it is impossible to reconcile ail of them 
with any estàblished rule of law. And'yét the underlying principle of 
the law of négligence, that it. is the duty of every one to so act himself 
and to so use his propertyas to do no unnecessary damage to his 
neighborsj leads us fairly through the maze. With this fundamental 
principle in mind, if wé feotitètnpîate the familiar rules that every one 
is liable for thé natural arifi probable effects of his açfs ; that négligence 
is a breach of a duty; that an injury that is the natural and probable 
conséquence of an act of négligence is actionable, while one that could 
not hâve been foreseen or reasbnably anticipated as the probable effect 
of such an act is not actionable, because the act of négligence in such 
a case is the remote, and not the proximate, cause of the injury; and 
that, for the same reason, an injury is not actionable which would not 
hâve resulted from an act of négligence except from the interposition 
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of an independent cause (Chicago, St. Paul, Minneapolis & Omaha 
R. Co. V. EUiott, 55 Fed. 949, 5 C. C. A. 347, 20 L. R. A. 582)— 
nearly ail the décisions upon this subject range themselves along sym- 
metrical lines, and establish rational ruies of the law of négligence con- 
sistent with the basic principles upon which it rests. 

Actions for négligence are for breaches of duty. Actions on con- 
tracts are for breaches of agreements. Hence the limits of liability 
for négligence are not the limits of liability for breaches of contracts, 
and actions for négligence often accrue where actions upon contracts 
do not arise, and vice versa. It is a rational and fair déduction from 
the rules to which brief référence has been made that one who makes 
or sells a machine, a building, a tool, or an article of merchandise de- 
signed and fitted for a spécifie use is liable to the person who, in the 
natural course of events, uses it for the purpose for which it was made 
or sold, for an injury which is the natural and probable conséquence of 
the négligence of the manufacturer or vendor in its construction or 
sale. But when a contracter builds a house or a bridge, or a manufac- 
turer constructs a car or a carriage, for the owner thereof, under a spé- 
cial contract with him, an injury to any other person than the owner 
for whom the article is built and to whom it is delivered cannot ordi- 
narily be foreseen or reasonably anticipated as the probable resuit of 
the négligence in its construction. So, when a manufacturer sells arti- 
cles to the wholesale or retail dealers, or to those who are to use them, 
injury to third persons is not generally the natural or probable eflfect 
of négligence in their manufacture, because (i) such a resuit cannot 
ordinarily be reasonably anticipated, and because (2) an independent 
cause — ^the responsible human agency of the purchaser — without which 
the injury to the third person would not occur, intervenes, and, 
as Wharton says, "insulates" the négligence of the manufacturer 
from the injury to the third person. Wharton on Law of Négli- 
gence (2d Ed.) § 134. For the reason that in the cases of the char- 
acter which hâve been mentioned the' natural and probable efïect of 
the négligence of the contracter or manufacturer will generally be 
limited to the party for whom the article is constructed, or to whom 
it is sold, and, perhaps more than ail this, for the reason that a wise 
and conservative public policy has impressed the courts with the view 
that there must be a fîxed and definite limitation to the liability of 
manufacturers and vendors for négligence in the construction and 
sale of complicated machines and structures which are to be oper- 
ated or used by the intelligent and the ignorant, the skillful and the 
incompétent, the watchful and the careless, parties that cannot be 
known to the manufacturers or vendors, and who use the articles 
al! over the country hundreds of miles distant from the place of their 
manufacture or original sale, a gênerai rule has been adopted and has 
become established by repeated décisions of the courts of England 
and of this country that in thèse cases the liability of the contracter 
or manufacturer for négligence in the construction or sale of the 
articles which he makes or vends is limited to the persons to whom 
he is liable under his contracts of construction or sale. The Hmits 
of thç liability for négligence and for breaches of contract in cases 
of this character are held to be identical. The gênerai rulf is that 
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a contracter, manufacturer, or vendor is net lîable to third parties 
who hâve no contractual relations with him for négligence in the 
construction, manufacture, or sale of the articles he handles. Winter- 
bottom V. Wright, lo M. & W. 109; L,ongmeid v. Holliday, 6 Exch. 
764, 765; Blakemore v. Ry. Co., 8 El. & Bl. 1035; CoUis v. Selden, 
h. R. 3 C. P. 495, 497; Bank v. Ward, 100 U. S. 195, 204, 25 L. Ed. 
621; Bragdon v. Perkins-Campbell Co., 87 Fed. 109, 30 C. C. A. 
567; Goodlander v. Standard Oil Co., 63 Fed. 400, 406, 11 C. C. A. 
253, 259, 27 L. R. A. 583; Loop V. Litchfield, 42 N. Y. 351, 359, 

I Am. Rep. 513; Losee v. Clute, 51 N. Y. 494, 10 Am. Rep. 623; 
Curtain v. Somerset, 140 Pa. 70, 21 Atl. 244, 12 L. R. A. 322, 23 
Am. St. Rep. 220; Heizer v. Kingsland & Douglass Mfg. Co., iio 
Mb. 605, 615, 617, 19 S. W. 630, 15 L. R. A. 821, 33 Am. St. Rep. 
481; Daugherty v. Herzog, 145 Ind. 255, 44 N. E. 457, 32 L. R. A. 
837» 57 Am. St. Rep. 204; Burke v. De Castro, 11 Hun, 354; Swan 
V. Jackson, 55 Hun, 194, 7 N. Y. Supp. 821; Barrett v. Mfg. Co., 
31 N. Y. Super. Ct. 545 ; Carter v. Harden, 78 Me. 528, 7 Atl. 392 ; 
McCafffey v. Mfg. Co. (R. I.) 50 Atl. 651, 55 L. R. A. 822; Marvin 
Safe Co. V. Ward, 46 N. J. Law, 19; Burdick v. Cheadle, 26 Ohio 
St. 393, 20 Am. Rep. 767; Davidson v. Nichols, 11 Allen, 514; J. L 
Case Plow Works v. Niles & Scott Co. (Wis.) 63 N. W. 1013. 

In thèse cases third parties, without any fault on their part, were 
injured by the négligence of the manufacturer, vendor, or furnisher 
of the foUowing articles, while the parties thus injured were innocently 
using them for the purposes for which they were made or furnished, 
and the courts held that there could be no recovery, because the mak- 
ers, vendors, or furnishers owed no duty to strangers to their contracts 
of construction, sale, or furnishing: A stagecoach, Winterbottom v. 
Wright, 10 M. & W. 109; a leaky lamp, Longmeid v. Holliday, 6 
Exch. 764, 765 ; a defective chain furnished one to lead stone, Blake- 
more v. Ry. Co., 8 El. & Bl. 1035 ; an improperly hung chandelier, 
Collis v. Selden, L. R. 3 C. P. 495, 497; an attorney's certifîcate of 
title, Bank v. Ward, 100 U. S. 195, 204, 25 L. Ed. 621 ; a defective 
valve in an oil car, Goodlander v. Standard Oil Co., 63 Fed. 401, 406, 

II C. C. A. 253, 259, 27 L. R. A. 583; a porch on a hôtel, Curtain v. 
Somerset, 140 Pa. 70, 21 Atl. 244, 12 L. R. A. 322, 23 Am. St. Rep. 
220; a defective side saddle, Bragdon v. Perkins-Campbell Co., 87 
Fed. 109, 30 C. C. A. 567 ; a defective rim in a balance wheel, Loop v. 
Litchfield, 42 N. Y. 351, 359, i Am. Rep. .'513; a defective boiler, 
Lospe V. Clute, 51 N. Y. 494, 10 Am. Rep. 638; a defective cylinder 
in a threshing machine, Heizer v. Kingsland & Douglass Mfg. Co., iio 
Mo. 605, 615, 617, 19 S. W. 630, 15 L. R. A. 821, 33 Am. St. Rep. 481 ; 
a defective wall which fell on a pedestrian, Daugherty v. Herzog, 145 
Ind. 255, 44 N. E. 457, 32 L. R. A. 837, 57 Am. St. Rep. 204 ; a defect- 
ive rope on a derrick, Burke v. Refîning Co., 11 Hun, 354; a defect- 
ive shelf for a workman to stand upon in placing ice in a box, Swan 
V. Jackson, 55 Hun, 194, 7 N. Y. Supp. 821 ; a defective hoisting rope 
of an elevator, Barrett v. Mfg. Co., 31 N. Y. Super. Ct. 545; a run- 
away horse. Carter v. Harden, 78 Me. 528, 7 Atl. 392 ; a defective hook 
holding a heavy weight in a drop press, McCafifrey v. Mfg. Co. (R. L) 
50 Atl. 651, 55 L. R. A. 822; a defective bridge, Marvin Safe Co. v. 
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Ward, 46 N. J. Law, 19 ; shelves in a dry goods store, whose fall in- 
jured a customer, Burdick v. Cheadle, 26 Ohio St. 393, 20 Am. Rep. 
767; a staging erected by a contracter for thë use of his employés, 
McGuire v. McGee (Pa.) 13 Atl. 551 ; def active wheels, J. I. Case 
Plow Works y. Niles & Scott Co. (Wis.) 63 N. W. 1013. 

In the leading case of Winterbottom v. Wright this rule is placed 
upon the ground of pubhc policy, upon the ground that there would 
be no end of litigation if contractors and manufacturers were to be 
held liable to third persons for every act of négligence in the construc- 
tion of the articles or machines they make after the parties to whom 
they hâve sold them hâve received and accepted them. In that case 
the défendant had made a contract with the Postmaster General to 
provide and keep in repair the stagecoach used to convey the mail from 
Hartford to Holyhead. The coach broke down, overturned, and in- 
jured the driver, who sued the contractor for the injury resulting from 
his négligence. Lord Abinger, C. B., said: 

"There is no privlty of contract between thèse parties; and, If the plalntiff 
can sue, every passenger, or even any person passlng along the road, who 'was 
Injured by the upsetting of the coach, might brlng a simllar action. Unless 
■we confine the opération of such contracts as thls to the parties who entéred 
into them, the most absurd and outrageons conséquences, to whlch I can see 
no limit, would ensue." 

Baron Alderson said: 

"I am of the same opinion. The contract In this case was made wlth the 
Postmaster General alone; and the case Is ]ust the same as if he had come 
to the défendant and ordered a carriage, and handed it at once over to Atkin- 
son. If we were to hold that the plalntiff could sue in such a case, there is 
no point at whieh such actions would stop. The only safe rule Is to confine 
the right to recover to those who enter into the contract. If we go one step 
beyond that, there is no reason why we should not go flfty." 

The views expressed by the judges in this case hâve prevailed in 
England and in the United States, with the exception of two décisions 
which are in confîict with the leading case and with ail the décisions 
to which référence has been made. Those cases are Devlin v. Smith, 
89 N. Y. 470, 42 Am. Rep. 311, in which Smith, a painter, employed 
Stevenson, a contractor, to build a scafîold 90 feet in height, for the ex- 
press purpose of enabling the painter's workmen to stand upon it to 
paint the interior of the dôme of a building, and the Court of Appeals 
of New York held that Stevenson was Hable to a workman of Smith, 
the painter, who was injured by a fall, caused by the négligence of 
Stevenson in the construction of the scafîold upon which he was work- 
ing; and Schubert v. J. R. Clark Co., 49 Minn. 331, 51 N. W. 1103, 
15 L,. R. A. 818, 32 Am. St. Rep. 559, in which a painter purchased of 
a manufacturer a stepladder, and one of the painter's employés, who 
was injured by the breaking of a step caused by the négligence of the 
manufacturer, was permitted to recover of the latter for the injuries 
he had sustained. The décision in Devlin v. Smith may, perhaps, be 
sustained on the ground that the workmen of Smith were the real 
parties in interest in the contract, since Stevenson was employed and 
expressly agreed to construct the scafîold for their use. But the case 
of Schubert v. J. R. Clark Co. is in direct conflict with the side saddle 
case, Bragdon v. Perkins-Campbell Co., 87 Fed. 109, 30 C. C. A. 567; 
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the porch case, Curtain v. Somerset, 140 Pa. 70, 21 Atl. 244, 12 L,. R- 
A. 322, 23 Am. St. Rep. 220; the defective cylinder case, Heizer v. 
Kingsland & Douglass Mfg. Co., no Mo. 617, 19 S. W. 630, 15 L,. 
R. A. 821, 33 Am. St. Rep. 481 ; the defective hook case, McCaffrey 
V. Mfg. Co. (R. I.) 50 Atl. 651, 55 L. R. A. 822; and with the gênerai 
rule upon which ail thèse cases stand. 

It is, perhaps, more remarkable that the current of décisions 
throughout ail the courts of England and the United States should be 
so uniform and conclusive in support of this rule, and that there should, 
in the multitude of opinions, be but one or two in conflict with it, 
than it is that such sporadic cases should be found. They are insuf- 
ficient in themselves, or in the reasoning they contain, to overthrow 
or shake the established rule which prevails throughout the English 
speaking nations. 

But while -this gênerai rule is both estabhshed and settled, there 
are, as is usually the case, exceptions to it as well defined and settled 
as the rule itself. There are three exceptions to this rule. 

The first is that an act of négligence of a manufacturer or vendor 
which is imminently dangerous to the life or health of mankind, and 
which is cpmmitted in the préparation or sale of an article intended to 
préserve, destroy, or afïect human life, is actionable by third parties 
who sufifer from the négligence. Dixon v. Bell, 5 Maule & Sel. 198; 
Thomas v. Winchester, 6 N. Y. 397, 57 Am. Dec. 455 ; Norton v. 
Sewall, loé Mass. 143, 8 Am. Rep. 298; Elkins v. McKean, 79 Pa. 
493, 502; Bishop V. Weber, 139 Mass. 411, i N. E. 154, 52 Am. Rep. 
715; Peters V. Johnson (W. Va.) 41 S. E. 190, 191, 57 L. R. A. 428. 
The leading case upon this subject is "Thomas v. Winchester, 6 N. Y. 
397, 57 Am. Dec. 455. A dealer in drugs sold to a druggist a jar of 
belladonna, a deadly poison, and labeled it "Extract of Dandelion." 
The druggist fiUed a prescription of extract of dandelion, prepared by 
a physician for his patient. The patient took the prescription thus 
filled, and recovered of the wholesale dealer for the injuries she sus- 
tained. In Norton v. Séwall, 106 Mass. 143, 8 Am. Rep. 298, a re- 
covery was had by a third party for the sale of laudanum as rhubarb ; 
in Bishop v. Weber, for the furnishing of poisonous food for whole- 
some food ; in Peters v. Johnston, for the sale of saltpetre for epsom 
salts ; and in Dixon v. Bell, for placing a loaded gun in the hands of a 
child. In ail thèse cases of sale the natural and probable resuit of the 
act of négligence — nay, the inévitable resuit of it — was not an injury 
to the party to whom the sales were made, but to those who, after the 
purchasers had disposed of the articles, should consume them. Hence 
thèse cases stand upon two well-established principles of law: (i) 
That every one is bound to avoid acts or omissions imminently danger- 
ous to the lives of others, and (£) that an injury which is the natural 
and probable resuit of an act of négligence is actionable. It was the 
natural and probable resuit of the négligence in thèse cases that the 
'vendees would not sufïer, but thàt those who subsequently purchased 
the deleterious articles would stistain the injuries resulting from the 
négligence of the manufacturers or dealers who furnished them. 

The second exception is that an owner's act of negHgence which 
causes injury to one who is invited by him to use his defective ap- 



HU8ET V. J. I. CASE THEESHING MACH. CO. 871 

pliance upon the owner's premises may form the basis of an action 
against the owner. Goughtry v. Globe Woolen Ce, 56 N. Y. 124, 
15 Am. Rep. 387; Bright v. Barnett & Record Ce. (Wis.) 60 N. W. 
418, 420, 26 L. R. A. 524; Heaven v. Pender, L. R. 11 Q; B. Div. 
503; Roddy V. Railway Co., 104 Mo. 234, 241, 15 S. W. 1112, 12 L. 
R. A. 746, 24 Am. St. Rep. 333. In Coughtry v. Globe Woolen Co., 
56 N. Y. 124, 15 Am. Rep. 387, the owner of a building employed 
Osborn & Martin to construct a comice, and agreed with them to 
îurnish a scaffold upon which their men could perform the work. 
He furnished the scaffold, and one of the employés of the contractors 
was injured by the négligence of the owner in constructing the scaf- 
fold. The court held that the act of the owner was an implied invi- 
tation to the employés of Osborn & Martin to use the scaffold, and 
imposed upon him a liability for négligence in its érection. The other 
cases cited to this exception are of a similar character. 

The third exception to the rule is that one who sells or delivers 
an article which he knows to be imminently dangerous to life or limb 
to another without notice of its qualifies is liable to any person who 
sufïers an injury therefrom which might hâve been reasonably an- 
ticipated, whether there were any contractual relations between the 
parties or not. Langridge v. Levy, 2 M. & W. 519, 4 M. & W. 337; 
Wellington v. Oil Co., 104 Mass. 64, 67; Lewis v. Terry (Cal.) 43 
Pac. 398. In Langridge v. Levy, 2 M. & W. 519, a dealer sold a gun 
to the father for the use of the son, and represented that it was a 
safe gun, and made by one Nock. It was not made by Nock, was 
a defective gun, and when the son discharged it, it exploded and 
injured him. The son was permitted to recover, because the défend- 
ant had knowingly sold the gun to the father for the purpose of 
being used by the plaintiff by loading and discharging it, and had 
knowingly made a false warranty that this might be safely done, 
and the plaintiflf, on the faith of that warranty, and believing it to be 
true, had used the gun, and sustained the damages. The court said in 
conclusion : 

"We therefore think that, as there Is fraud, and damage, the resuit of that 
fraud, not f rom an act remote and consequential, but one contemplated by the 
défendant at the time as one of Its results, the party guilty of the fraud is 
responsible to the party injured." 

This case was affirmed in 4 M. & W. 337, on the ground that the 
sale of the gun to the father for the use of the son with the knowledge 
that it was not as represented was a fraud, which entitled the son to 
recover the damages he had sustained. 

In Wellington v. Oil Co., the défendants knowingly sold to one 
Chase, a retail dealer, to be sold by him to his customers as oil, 
naphtha, a dangerous and explosive liquid. Chase sold the naphtha 
as oil, the plaintiff used it in a lamp for illuminating purposes, it ig- 
nited and exploded, and he recovered of the wholesale dealer. Judge 
Gray, later Mr. Justice Gray of the Suprême Court, said : 

"It is well settled that a man who delivers an article, which he linows to 
be dangerous or noxious, to another person, without notice of its nature and 
quallties, is liable for an injury. which may reasonably be contemplated as 
lilîely to result, and which does in fact resuit, therefrom, to that person or 
any other, who is not himself in fault Thus a person who delivers a carboy, 
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wblch he knows to contain nltrlc acld, to a carrier, wîthout Informlng hlm 
of the nature of its contents, Is Uable for an injury occasioned by the leaking 
eut of the acid upon another carrier, to whom it Is delivered by the first in 
the ordinary course of business, to be carried to its destination. Farrant v. 
Barnes, 11 C. B. (N. S.) 553. So a chemist who sells a bottle of llquid, madc 
up of Ingrédients known only to himself , representlng it to be fit to be used 
for washing the haïr, and knowing that It Is to be used by the purchaser's 
wife, is liable for an Injury occasioned to her by using It for washing her 
hair. George v. Skivington, Law Rep. 5 Ex. 1." 

In Lewis v. Terry (Cal.) 43 Pac. 398, a dealer, knowing a folding 
bed to be defective and unsafe, sold it to a Mr. Apperson without in- 
forming him of the fact. His wife suflfered a broken arm and other 
severe injuries from the négligence of the dealer in the sale of the 
bed, and recovered of him the damages she sustained. 

The Suprême Court of Missouri, in Heizer v. Kingsland & Doug- 
lass Mfg. Co., in which they held that the manufacturer was not liable 
to a third person for négligence in the construction of the cylinder 
of a threshing machine, which burst and injured him, said: 

"Had the défendant sold this machine to Ellis, knowing that the cylinder 
was defective, and for that reason dangerous, without informlng him of the 
defect, then the défendant would be liable even to third persons not them- 
selves In fault. Shearman & Eedfield on Négligence (4th Ed.) § 117." 

Turning now to the case in hand, it is no longer difficult to dis- 
pose of it. The allégations of the complaint are that the défendant pre- 
pared a covering for the cylinder of the threshing machine, which 
was customarily and necessarily used by those who operated it to walk 
upon, and which was so incapable of sustaining the least weight that 
it would bend and collapse whenever any one stepped upon it ; that it 
concealed this defective and dangerous condition of the threshing 
rig so that it could not be readily discovered by persons engaged 
in operating or working upon it ; that it knew that the machine was 
in this imminently dangerous condition when it shipped and supplied 
it to the employer of the plaintiff ; and that the plaintiff has sustained 
serions injury through this defect in its construction. The case falls 
fairly within the third exception. It portrays a négligence immi- 
nently dangerous to the lives and limbs of those who should use 
the machine, a machine imminently dangerous to the lives and limbs 
of ail who should undertake to operate it, a concealment of this 
dangerous condition, a knowledge of the défendant when it was 
shipped and supplied to the employer of the plaintifï that the rig 
was imminently dangerous to ail who should use it for the purpose 
for which it was made and sold, and conséquent damage to the 
plaintiff. It falls, directly within the rule stated by Mr. Justice Gray 
that when one delivers an article, which he knows to be dangerous 
to another person, without notice of its nature and qualities, he is 
liable for an injury which may be reasonably contemplated as likely 
to resuit, and which does in fact resuit therefrom, to that person 
or to any other who is not himself in fault. The natural, probable, and 
inévitable resuit of the négligence portrayed by this complaint in 
delivering this machine when it was known to be in a condition so 
imminently dangerous to the lives and limbs of those 'who should 
undertake to use it for the purpose for which it was constructed was 
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the death, or loss of one or more of the limbs, of some of the opera- 
tors. It is perhaps improbable that the défendant was possessed of 
the knowledge of the imminently dangerous character of this threshing 
machine when it delivered it, and that upon the trial of the case it will 
be found to fall under the gênerai rule which has been announced in 
an earlier part of this opinion. But upon the facts alleged in this 
complaint, the act of delivering it to the purchaser with a knowledge 
and a concealment of its dangerous condition was so flagrant a dis- 
regard of the rule that one is bound to avoid any act imminently 
dangerous to the lives and health of his fellows that it forms the 
basis of a good cause of action in favor of any one who sustained 
injury therefrom. 

The judgment of the Circuit Court must be reversed, and the cause 
must be remanded to the court below for further proceedings not 
inconsistent with the views expressed in this opinion. 



FARMERS' LOAN & TRUST CO. v. NORTHERN PAO. R. OO. et al. (AMER- 
ICAN TRADING OO., Intervener). 

(Circuit Court of Appeals, Second Circuit January 15, 1903.) 

No. 30. 

1. Railroad Receivbrs— Powbrs— Contract pob Transportation otbb Con- 

NBCTING LiKBS. 

Receivers, authorized by order of court to continue the business of a 
railroad company, are clothed with substantlally the same powers with 
respect to such business, and are subject to substantlally the same 
liabilitles as such receivers, as those applicable to the company; and in 
the exercise of such powers they may contract for transportation beyond 
the line of thelr road and assume liability for the entlre distance over 
Connecting Unes. 

2. Samb— Gênerai. Frkight Agent— Power to Bind Receivers. 

The gênerai Eastern freight agent of a "Western railroad being operated 
by receivers, having his office In New York, has apparent power, by vlrtue 
of his position, to contract for the through carriage of goods over his 
Une of road and a Connecting steamship Une across the Pacific, and a 
contract so made by him, when clear in its terms, will bind the receivers, 
when the shipper has no notice of any limitation on his authority, and 
no knowledge that the steamship Une is not owned by the railroad com- 
pany and operated by the receivers. 

8. Carriers— Contract op Affreightment — Effect of Bill dp Lading. 

The mère receipt of a bill of lading does not alter or afifect a prlor 
contract, under which goods hâve been actually shipped and are in course 
of transit, without an actual consent to the change. 

4. Bame. 

The fact that a shipper, after receivlng a bill of lading, negotiates the 
same, is not a ratification or adoption of its terms, as between hlm and 
the carrier, which will operate to annul a prior valid contract under 
which the goods wer» shipped, and under which rights hâve vested and 
obligations hâve £K;crued. 

6. Same — Through Shipment— Liability por Delay in Porwarding. 

A railroad company, whose road was being operated by receivers, had 
a contract with a Connecting steamship company, by which a close traf- 
flc arrangement was established between them for through shipments to 
Japan, the steamship company being required to supply ships to meet 
the demands of the Joint business. The receivers, through their gênerai 



874 ■•' -. ' ' 120 Ï-BDERAL, REPORTEÎI. ■ 

freight ^gent in New îbrk, toaâe a contract for a through shlpment of 
lead from there to Japan, to be sent byi a shlp leavlng Tacoma on a 
certain. da.te. After tbe shipper bad çontracted {or the sale and dellvery 
of the lead, in reliance on sucb agreement the freight agent attempted to 
annul the same, on the ground that the lead might be contraband of war, 
but, being notified that the receivers would be held liable for damages, 
they anthorized hlm to reinstate the agreement, and the lead was 
shipped thereunder to ïaeoma, and loaded On the vessel; On the day 
for salllng the deputy collector refused to clear the ship, on the ground 
that the lead was contraband of war. The ruling was reversed the fol- 
lowing day, and before the vessel sailed, but in the meantime the lead had 
been unloadéd and waé left It was shipped on a later vessel, but the 
purchaser then refused to accept It, and it was sold at a loss. Held, that 
it was incumbent on the rec^vers at least to use ail reasonable means to 
prevent the delay from a risk whîch they had forfiseen and assumed, and 
that, in the absence of prbot that they made atiy effort to see that the 
vessel was cleared, thèy Were liable for the resulting damages. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see 112 Fed. 829. 

F. B. Jenm'ngs, for appéllant. 
Edw. B. Hill, for appéllees. 

Before WALLACE, LACOMBE and TOWNSEND, Circuit 
Judges. 

TOWNSEND, Circuit Judge. This is an appeal from the decree 
of the United .States Circuit Court for the Southern District of 
New York, dismissing the pétition of the American Trading Company 
for the recovery of its claim against the receivers of the Northern 
Pacific Railroad Company. The decree under which the property of 
said corporation was sold provided that such sale should be subject 
to ail obligations or liabilities çontracted or incurred by said receiv- 
ers, and that such claims might be enforced by such a pétition in 
tjais CQUft. 

The case was tried to the "court without a jury upon an agreed 
statement of facts, from which, inter alla, it appeared that at the 
time of the transactions in question the receivers of the Northern 
Pacific Railroad. Company were carrying on the business of said 
road undér authority of court; that the road in their possession 
extepded, frorn Duluth, Minn., to Tacoma, Wash. ; tHat under con- 
tracts with various carriers they issued through bills of lading to and 
from points outside of their line, and that among such carriers was 
"the Northern Pacific Steamship Company, an Epglish Company op- 
«rating a line of steaijiers between Tacoma and points in Japan, in- 
cluding Yokohama; that the freight business of said railroad Com- 
pany over its railroad and outside connections in the eastern part 
of the United States was in charge of one George R. Fitch, the gên- 
erai Eastern agent of the receivers, at their T)fïice in the city of 
I^ew York"; tha,t his only authority to act as agent of said steamship 
company wajs under a contract between the railroad company and the 
■steamship company, but that he had been instructed by said receivers 
tô sollcit freight and to issue such bilis of lading as the one herein 
involved, providing for through trarisportation by said railroad com ■ 
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pany and steamship company, and that he had no express gênerai 
authority to make such contracts except as provided in said bills of 
lading, and no express authority to make the contract herein unless 
by virtue of certain telegrams to be hereinafter set forth; and that 
the petitioner herein did not know that the steamship company was 
a separate and independent company. 

The material part of the agreed statement as to the transaction 
in question is as follows : 

"(5) In September, 1894, the trading company appUed to Fitch for a rate 
upon a proposed shipment of pig lead from New York to Yokobama, Japan, 
and Informed him that It was of vital importance that the lead should be 
transported promptly and go forward by the earliest possible steamer without 
delay, in order to enable the trading company to fulflU a proposed agreement 
which It was about to make for the sale of the lead In Japan, and which 
would require its delivery there at a fixed date. Fitch thereupon named a 
rate, and undertook to forward the lead from New York on or before Septem- 
ber 29th, and via the Northern Pacific steamer Tacoma, sailing from ïacoma 
October 30, 1894." 

The petitioner thereupon accepted Fitch's proposition, purchased 
said lead in bond, and closed said proposed agreement for the sale 
of said lead. Fitch subsequently wrote the petitioner, confîrming con- 
tract for shipment, "to be forwarded from New York on or before 
Sept. 29th, in accordance with shipping instructions given by me, to 
be forwarded from Tacoma, Washington, via Northern Pacific steam- 
er sailing from thence October 30th," which the petitioner accepted 
in a letter repeating the aforesaid terms, and it arranged for ship- 
ment in accordance with Fitch's request to "see that same are rushed 
through without delay to connect with our steamer at Tacoma." 
On September 24, 1894, Fitch informed the trading company that he 
dcclined to ship, upon the ground that it might be contraband of war, 
and thereupon, upon the same day, the trading company wrote him 
a letter stating that they would hold his company responsible for any 
loss from failure to fulfill the contract. Thereupon Fitch notified the 
gênerai freight agent of the receivers, and received the following tele- 
gram in reply : 

"September 25, 1894. 
"G. R. Fitch, 319 Broadway, New York. 

"Your wire this date to Mr. Hannaford: Dodwell, Carhill & Co., hâve con- 
sented to accept the lead already contracted. Do not contract for any more. 
Advise quick number of pounds contracted by you and say how it wlU be 
routed. Think we should receipt for lead subject to delay. 
0-900 J. B. Balrd. WDB." 

Dodwell, Carhill & Co. represented the said steamship company. 

Thereupon the refusai was withdrawn, and the shipment was made 
under said contract, the lead being in course of transportation on the 
afternoon of September 27th, and reached Tacoma in time for 
shipment as agreed on the steamer sailing October 30th. On Sep- 
tember 28, 1894, petitioner gave Fitch its check for the freight, and 
Fitch subsequently delivered a bill of lading in the usual printed form, 
but upon which were stamped the words, "Subject to delay," to a 
clerk of the petitioner, who received it without any stated objection 
to its terms, and it was not read or examined by him or by any 
officer ol the company, and was immediately hypothecated for m'oneys 
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borrowed thereon. Said check was payable to the order of the 
Northern Pacific Raiiroad, was indorsed by Fitch, as gênerai Eastern 
agent, and the proceeds were remitted to said receivers, and were 
divided and distributed under said contract with the steamship Com- 
pany. On September 29th, Fitch sent a copy of said bill of lading to 
the agent of said steamship with the following letter : 

"September 29, 1884:. 
"Dodwell, CarhlU & Co., Tacoma, Wash. 
"Gentlemen: 

"I hand you herewlth my B L 1507 coverlng shipment of pig lead for export 
to Amer. Trading Co., Yokohama, Japan. As I hâve prevlously advlsed you, 
I hâve made contract guaranteelng dellvery of thls shipment at Yokohama by 
our S. S. Tacoma salllng October 30th. WlU you kindly see that thls connec- 
tion is made, without faU. 

"Yours truly, [Sgd.] Geo. R. Fitch, 

"G. B. A." 

At Tacoma the lead was delîvered by the receivers to the North- 
ern Pacific Steamship Company, and was loaded upon the Tacoma, 
th(; vessel of the steamship company which was to sail on October 
30th ; but about 4 o'clock of the afternoon of that day the deputy 
collecter of the port refused to clear the vessel while the lead was on 
board, on the ground that it was contraband of war, and telegraphed 
to the collector of Port Townsend for instructions. On the following 
day the deputy collector at Tacoma received a telegram from the 
collector at Port Townsend, advising that the shipment be permitted. 
In the meantime the master of the vessel had unloaded the lead, 
which delayed the ship until 9 a. m. on the morning of October 3ist, 
when he sailed without it. The petitioner was not notified of the 
delay in the transhipment of the lead until November 5, 1894. The 
lead went forward on a later vessel, but in conséquence of the delay 
the purchaser refused to receive the shipment, and in conséquence 
the petitioner was obliged to sell it in the open market, and thereby 
sufifered a loss of $26,704.02. 

The petitioner contends that the original contract for through 
transportation was within the scope of Fitch's authority as gênerai 
eastern agent of the receivers undçr the order of court; that it was 
adopted and ratified by the receivers; and that the failure to per- 
form was due to their négligence, and was not excused by the re- 
fusai of the deputy collector to clear the ship. Counsel for the re- 
ceivers contend that there was no agreement that the receivers should 
assume responsibility except over their line of railway; that the re- 
ceivers had no power to make such a contract; that if Fitch made 
any such contract it was for the steamship company, and not for the 
receivers; that he had no authority to make any contract on behal^ 
of the receivers for the carriage of goods beyond Tacoma ; that the 
original agreement was merged in the bill of lading; that failure to 
perform was excused by impossibility of performance. 

The receivers, under the order of court, were authorized to con- 
tinue the business of the raiiroad system of said company; that is, 
to conduct the business of a common carrier. And receivers, acting 
within the scope of their authority, are clothed with substantially 
the same powers, and are subject to substantially the same Uabihties, 
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as such receivers as those applicable to the corporation. Farlow v. 
Kelly, io8 U. S. 288, 2 Sup. Ct. 555, 27 L. Ed. 726; Beers v. Wa- 
bash, St. L. & P. Ry. Ce. (C. C.) 34 Fed. 244, 247; Elliott on Rail- 
roads, §§ 567, 576, and cases cited; Hutchinson on Carriers, § 67; 
Beach on Receivers, § 371 ; Central Trust Co. v. N. Y. C. & H. R, 
R. R. Co., no N. Y. 250, 257, 18 N. E. 92, i L. R. A. 260; Little, 
Recr., V. Dusenberry, Adm., 46 N. J. Law, 614, 50 Am. Rep. 445; 
Wall V. Platt, 169 Mass. 398, 400, 48 N. E. 270. A carrier may 
contract for transportation beyond its own route and assume lia- 
bility for the entire distance over Connecting Unes to the same ex- 
tent as over its own line. R. R. v. Pratt, 22 Wall. 123, 22 L. Ed. 
827 ; R. R. V. McCarthy, 96 U. S. 258, 24 h- Ed. 693. No reason is 
apparent why receivers hâve not the same power, and the authori- 
ties so far as cited are to that eflfect. Kansas Pacific Ry. Co. v. 
Bayles, 19 Colo. 348, 35 Pac. 744; Elliott on Railways, supra. 

Under the order of court authorizing them to conduct the business 
of common carriers, it was their right to so manage the property as 
would in their judgment secure the best results, consistently with 
the proper discharge of their duties. Under this authority they could 
and did issue through bills of lading beyond their route, and by the 
steamers of the steamship company. 

In Myrick v. Michigan Central R. R. Co., 107 U. S. 102, i Sup. 
Ct. 425, 27 L. Ed. 325, the court says: 

"Any one of the companies may agrée that over the whole route Its UabiUty 
shall extend. In the absence of a spécial agreement to that effect, such 
Ilàbility wlU not attach, and the agreement wlll not be inferred from doubtful 
expressions of loose language, but only from clear and satisfactory évidence." 

If Fitch had the authority to make the agreement undertaken by 
him, its terms are sufïiciently clear and certain to meet this rule. 
Fitch was the gênerai eastern freight agent of the receivers. It has 
been held that it is within the power of a gênerai freight agent to 
contract for the carrying of goods beyond the limit of the carrier's 
line (White v. M. P. R. Co., 19 Mo. App. 400; Grover & Baker 
Sewing-Machine Co. v. Mo. Pacific R. R. Co., 70 Mo. 672, 35 Am. 
Rep. 444), and to stipulate for forwarding goods by a certain vessel 
and for carrying within a specified time (Goddard v. Mallory, 52 
Barb. 87, 95; Goodrich v. Thompson, 44 N. Y. 324; Strohn v. Dé- 
troit, etc., R. R., 23 Wis. 126, 99 Am. Dec. 114). 

It is elemental that, as to third parties dealing with such a gênerai 
agent, thus representing a corporation in the management of its busi- 
ness, and acting within the scope of his apparent authority, the prin- 
cipal is bound to the same extent as though it had directly conducted 
the business itself. Isaacson v. N. Y. C. & H. R. R. R. Co., 94 N. 
Y. 278, 46 Am. Rep. 142 ; Pechner v. Phœnix Insurance Co., 65 
N. Y. 195. And so far as appeared from said course of dealing and 
from said bills, and so far as this petitioner knew or had reason to 
know, said steamers were owned and operated by said receivers. In 
any event the receivers, having first expressly authorized Fitch to ac- 
cept a certain rate for this shipment to Yokohama, and having after- 
wards attempted to cancel said quotation, upon notice of the peti- 
tioner's refusai to ship, and of their claim under a written contract 
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alread> given, without further inquiry as to the terms of said coii- 
traet, except as to the number of; pounds and route, authorized 
Fitch to accept the lead already contracted, and suggested to Fitch, 
but did. not instruct him, that the receipt for lead should be subject 
to delay. That the receivers knew that the contract provided for 
shipment per steamship Tacoma on October 30th may, perhaps, be 
inferred from their telegram to Fitch on September 25th, asking for 
such information. ThuS having ail the knowledge of the facts which 
they desired, they authorized the shipment, and under said authority 
the "shipment was made under the contract," in bond. It sufficiently 
appears that the contract was made by Fitch on behalf of, and was 
ratified by, the receivers, and that it provided for shipping the goods 
by steamer sailing October 30th. 

But counsel for the receivers claims that said written contract was 
merged in the bill of lading. That the mère receipt of a bill of lading 
does not afïect or alter a prior contract under which goods hâve 
been actually shipped and are in course of transit without actual 
consent to such a change is well settled. Missouri Pacific Railway 
Co. V. Beeson, 30 Kan. 298, 2 Pac. 496 ; Swift v. Pacific Mail Steam- 
ship Co., 106 N. Y. 206, 12 N. E. 583; Railroad Co. v. Manufacturing 
Co., 16 Wall. 318, 21 L. Ed. 297; "Gaines v. Union Transp. & Ins. 
Co., 28 Ohio St. 418. In Bostwick v. B. & O., etc., 45 N. Y. 712, 
goods were shipped under the same conditions as herein shown, 
namely, a through freight contract by an agent beyond the route of 
the défendant railroad, and with a later receipt of bills of lading. A 
loss having occurred, défendant claimed exemption under the condi- 
tions of bills of lading. But the court said: "The rule that prior 
negotiations are merged in a subséquent written contract does not 
apply to such a case as this." Before the issuance of the bill of lad- 
ing the petitioner, relying upon said prior contract, had made its en- 
gagement to deliver at Yokohama at a fixed date, had bought the 
lead, paid the through freight, and had surrendered possession and 
cohtrol of iti The shipment was made in bond for exportation at 
Tacoma, and was secured upon the cars by government locks and 
"customs seals." Receivers could not oblige it to consent to a 
change in the contract. 

But counsel for the receivers contends that the subséquent negotia- 
tion by petitioner of said bill conclusively shows that the petitioner 
adopted it and assented to ail of its terms. In support of this proposi- 
tion he cites Rubens v. Ludgate Hill Steamship Company (Sup.) 20 
N. Y. Supp. 481, and The Henry B. Hyde (D. C.) 82 Fed. 681. But in 
neither of sâid cases was there^any agreement with the shipper prior 
to the receipt of the bill of lading. In The Henry B. Hyde the court 
expressly says that it is the acceptance of the bill of lading "at the 
time of the delivery of the goods for shipment" which binds the ship- 
per. The décisive answer to this contention of counsel for receivers 
is that such acquiescence in or adoption of said bill of lading by 
petitioner ôhlyaffects the rights and obligations toward the parties 
v.'ith whom said bill was n'ègotiated. As to them the petitioner is 
estopped to deny the conditions of the bill, upon the familiar principle 
that one who has thus negotîated such an instrument thereby ratifies 
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its terms and conditions. But we know of no rule by which such rati- 
fication cari be extended to or taken advantage of by a carrier, in 

order to annul a prior valid contract under which rights hâve vested 
and obUgations hâve accrued. This can only be donc by the consent 
of both parties. As to the carrier the transaction is res inter aUos 
acta. 

Counsel for the receivers contend, and the court below held, that, 
the shipment having become impossible temporarily through the act 
of the deputy collector, the receivers were not bound to provide for a 
clearance of the vessel, and that, therefore, they are not liable for the 
delay. We cannot assent to this proposition, in view of the situation 
of the parties as shown by tlie submission on facts. The trafïic agree- 
ment between the Northern Pacific Railroad Company and tlie North- 
ern Pacific Steamship Company shows that said steamship company 
was expressly organized in order to establish a close alliance with said 
Northern Pacific Railroad Company to control freight trafïic between 
the United States and Japan ; that the steamship company was bound 
to supply steamships according to the exigencies of Northern Pacific 
trafïic ; and that ttie steamship company and railroad company were 
to conjointly arrange for the receipt of goods at Tacoma and assump- 
tion of liability thereon. Before this contract was made, Fitch had 
expressed some doubt as to whether, in view of the existing war be- 
tween China and Japan, such shipment would be permitted. After the 
contract was made he had attempted to withdraw therefrom, but upon 
being notified that petitioner would hold the receivers liable for re- 
sulting damages, they secured from the steamship company a contract 
to accept the lead, and authorized him to carry out the contract. In 
thèse circumstances it was incumbent upon the receivers at least to 
show that they used ail reasonable means to guard against damage 
resulting from delay by reason of the very risks foreseen and assumed 
by them. There is nothing in the stipulated facts to show that they 
took any précautions or exercised any care in advance, other than 
Fitch's letter of September 29th to the agent of the steamship company, 
or that, when the contemplated exigency arose, they made any effort 
to meet it. They assumed the obligation with knowledge of the risks 
incident to its discharge and the damages likely to resuit from delay ; 
they reaiïîrmed it with knowledge that if they did not choose to assume 
said risks the petitioner would ship by another route and charge the 
différence in rates ; they failed to guard against the happening of said 
risks, and it does not appear that, after the actual interférence with the 
shipment from Tacoma, they made any attempt to prevent the unload- 
ing of the lead for the brief time necessary to obtain instructions from 
the collector, or to arrange to hâve it reloaded in case of a favorable 
report, or to secure any delay in the saiHng of the vessel, and they 
negligently failed to notify the petitioner of the delay for six days there- 
after. 

The fact stated in the agreed submission, that "neither Fitch nor the 
receivers knew until September 24th that any contract for the sale 
of lead in Japan had been concluded by the trading company," does 
not afïect the measure of damages, because they arranged for said 
shipment after their knowledge that such a contract had been made, 
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and theîr agent was informed, before any contract for shipment was 
made, that such shipment was contemplated in order to fulfill a pro- 
posed agreement, which would require its delivery in Japan at a fixed 
time. In thèse circumstances the measure of damages is the différ- 
ence between the contract price and actual market value of the goods 
at the time of delivery. New York, Lake Erie & Western Railroad 
Company v. Estill and v. Léonard, 147 U. S. 591, 616, 13 Sup. Ct. 444, 
37 L. Ed. 292; Messmore v. New York Shot & Lead Company, 40 
N. Y. 422 ; Booth v. Spuyten Duyvil Rolling Mill Company, 60 N. Y. 
489. 

Let an order be entered reversing the decree and directing the pay- 
ment to the intervener of $26,704.oi2, with interest thereon frora the 
4th day of January, 1895, and costs. 



LINCOLN V. ORTHWEIN et aL 

(Carcnlt Court of Appeals, FIfth Circuit March 3, 1803.) 

No. 1,182. 

1. Partnkbship— DissoLUTioH— Dbath of Pabtnbk. 

A partner may provide by hls wUl that the partnershlp shall continue 
after hls death, and, If assented to by the other partners, such provi- 
sion becomes effective, and the partnershlp is net dissolved by his dpath. 
nor are contracta prevlously made, and dependlng on the continuance 
of the partnershlp, termlnated thereby. 

2. SaMB— CONTINUANCB AFTBB DbATH OP PaETNBR— EfPBCT ON OCTSTANDINQ 

Contract FOR Services. 

Plalntiff entered into a wrltten contract wlth a partnershlp for the 
stevedoring of ail the vessels owned or controUed by the partnershlp 
at the port of New Orléans for 12 months beglnnlng October Ist at 
priées therein flxed, the work to be done In a flrst-class manner. After 
the contract had been entered upon, one of the partners died, but left 
a wlU directing his èXecutors (who v^ere his sons and copartners) to 
continue the partnershlp untll July Ist following hls death, whlch they 
dld. fioth parties to the . contract contlnued to recognize and perform 
the same until about June Ist, when It was termlnated by the survlvlng 
partners. Eeld, that the contract was not termlnated by the death of 
the deceased partner, and that plalntiff cculd maintaln an action for its 
breach by Its termlnatlon before July Ist 

S. Contract — Action for Breach— Issues for Jury. 

In an action for the breach of such contract the only défenses alleged 
In the answer were that plalntiff dld not perform the contract on his 
part in accordance with Its terms and a déniai of any damage to hlm 
resultlng from Its termlnatlon. Beld, that under the pleadings the 
question whether the défendants were Justifled In terminatlng the con- 
tract, depended upon the détermination of the Issue as to performance 
by plalntiff, wblch was one of fact for the jury. 

4. Same— Damages— Evidence. 

Défendants, who, by wrongfully terminatlng a contract by which 
plalntiff was to hâve the stevedoring of certain ships during a stated 
time at flxed priées, bave rendered it difflcult or Impossible for hlm to 
prove his exact damages, cannot, for that reason, defeat his recovery for 
breach of the contract, but he Is entitled to approxlmate his damages 
by the best évidence obtainable. 

S 1. See Partnershlp, vol. 38, Cent Dig. § 554. 
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In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

July 19, 1889, plalntiff flled hls pétition In the civil district court for tlie 
parlsta of Orléans. Thereln he représentée! that on September 30, 18»S, he 
entered Into a wrltten contract wlth Chas. P. Orthweln & Sons to hâve and 
to perform ail the stevedore -work, loadlng and discbarglng vessels at the port 
of Orléans consigned to and chartered by them, in ail cases where that work 
was controlled by them, and especlally of certain Unes of vessels named In 
the contract; that the contract was to begln on October 1, 1898, and continue 
for 12 months; that the work was to be done in first-class manner, under 
petitioner's Personal supervision, and with as quick dispatcti as could be by 
any other stevedore in port, the cargoes to be stored, dunnaged, and sepe- 
rated to the satisfaction of the défendants, captains of steamers, and sur- 
veyors. After recitlng the scale of priées for whlch the work was to be done, 
the pétition further shows: That up to May 26, 1898, the plaintlff performed 
ail the work and duties required of him under the contract In thorough 
first-class manner, and in ail respects conformed to and complied with the 
terms thereof; but that on or about that date, and "without lawful cause, 
and wrongfuUy, and in disregard aud violation of said contract," the de- 
fendants peremptorily refused to permit liim to perform his work and duties 
thereunder, although a large number of the vessels mentioned in the contract 
arrived and were afterwards loaded by other stevedores employed by the 
défendants, but whlch vessels he was entitled and had the right to stevedore 
and load under the contract. The pétition further represents tliat by the con- 
duct of défendants, as recited, he was deprived of and prevented from earn- 
ing under said contract and damagcd and injured up to the time of flling hls 
suit In the sum of $3,232.09, "actual profits he would hâve earned" if he had 
not been prevented, as stated, by the unlawful conduct of défendants. He 
annexes to his pétition an Exhiblt X, whlch is a list of vessels arriving to 
the défendants at the port of New Orléans between the date (May 26th) of 
the breach of the contract and that of flling the suit, and then discharged or 
loaded or stevedored, and ail of which work he was entitled to perform under 
the contract; which exhibit shows, also, the tonnage of the several vessels, 
and the profits he would bave made under the contract, The pétition also 
shows that the senior member of the flrm. Charles F. Orthweln, died. The 
other members reorganized on July 1, 1899, under the style of Charles F. 
Orthwein's Sons, and in fact and law assumed ail the obligations and llablli- 
ties of the old flrm in, to, and under the said contract. There was prayer for 
the citation of Charles F. Orthweln & Sons In liquidation, and William J. 
Orthwein and Charles C. Orthweln, the surviving members of the flrm, and 
of William J. Orthweln, exécuter of Charles F. Orthwein, deceased member 
of the flrm, and of Charles F. Orthwein's Sons, and William J. Orthwein 
and Charles C. Orthweln, the members of the commercial flrm. and for judg- 
ment against the several défendants clted In solide for $3,232.09. 

The contract sued on is in the form of a "bld" by plaintlff to Charles F. 
Orthweln & Sons, and is accepted and slgned for them by Wm. P. Ross, 
manager, steamship department. The first paragraph reads: "I hereby make 
the foUowlng bld for ail the stevedore work, loadlng and discharglng vessels 
at thls port consigned to or chartered by you, where you control said work, 
to wlt: The Head Llne, Porendo Gulf Baltic Line, Créole Line, Hamburg- 
American Packet Llne, Phelps' Texas Transport Line, Orthwein's Gulf Ports 
Llne, and snch other Unes as you may acquire and on which you hâve the 
authorlty to provide the stevedore under this tender. Thls contract commen- 
cing from the first day of October next, and to continue for twelve months 
thereafter." Second paragraph: "The work to be done in a first-class man- 
ner, under the personal supervision of the underslgned, and to be done with 
as quick dispatch as can be carried out by any other stevedore of the port. 
The cargoes to be stowed, dunnaged, and separated to the satisfaction of 
yourselves, captains of steamers, and surveyors." 

On the pétition of William J. Orthwein, the cause was removed from the 
civil district court to the United States Circuit Court. The answer was flled in 
the name of William J. Orthwein individually, as one of the members of the 
120 F.— 56 
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lateflrm of Chas. F. Orthwein & Sons, ând as orie of the liquiSators of that flrm, 
and as one of the executors of the estate of Charles F. Orthwein, deceased. 
The answer pleads, flrst, the gênerai issue. It adinits the making of the con. 
tract sued on, and the termiûation thferëof "by the sald Charles F. Orth-^eto & 
Sons oh the 26th daj- of May, 1899.". It speciàlly dénies that plaintlff "per- 
formed ail the work and dutles requlïed of him undét sald contract up to thé 
date of the terimlnation thereof lu thorough, flrst-class manner, and in ail re- 
spects conrbhiiéd to and complled with' the terms of sald contract, as àlleged 
in ptaintiffë pétition; and défendant avers that the plaintifC did not perform 
the work reqtiired of him undér sald contract in flrst-class manner; nor did 
plaintlff give his Personal supervision to ail the work and duties required of 
him under sald contract; nor were the cargoes stowed hy plalûtiff under said 
contract stowed, dunnaged, and separated to the satisfaction of said Ohas. F. 
Orthwein & Sons, captains pf steamers, and surveyors, and the said Ohas. F. 
Orthwein & Sons rightfuUy terminated the said contract; and rèspondent spe- 
ciàlly dénies that the said Ohas. F. Orthwein & Sons in any way disregarded or 
violated sâid contract, and avers that the said Ohas. F. Orthwein & Sons 
In every way kept and performed the obligations and undertakings In said 
contract imposed on them, and f aithfuUy carried out the same, but that the 
plaintlff, without lawful cause and wrongfully disregarded and violated the 
terms and eonditiohs of said contract, and faîled and neglected to do the 
work of stbwing the cargoes in the vessels in flrst-class manner, and tô give 
Personal supervision to the work uilder said contract, and to stbw, dunnage, 
and separate thè cargoes to the satisfaction of the sald Chas. F. Orthwein & 
Sons, the captains of the steamers, and the surveyors. The answer also 
dénies the right of plàlntiff to aCt as stevedore In respect to any vessel after 
the termination of the contract. ït also dénies plaintiff's right to damages, 
and dénies thàtj even if thé contract had not been terminated, he would bave 
éarned the profits alleged. 

The case came on for trial March 7, 1901. A Jury was Impaneled to hear 
the same, and, after hearing the pleadings, évidence, and testlmony in part 
on that day, It was ordered that the cause and trial be continued untll next 
day. On the next day the trial was resumed, and the hearing proceeded for 
that day, and Was then continued until March 13th, when the hearing was 
again resumed, and at the close of that day -was continued to the next day. 
Like resumptlons of the hearings and the llke continuances thereof were had 
on March 15th, 18th, 19th, 20th, 21st, 22d, 23d, 25th, 29tb, and on Aprll 4th, 
5th, 6th, 8th, and lOth. A hundred witnesses or more were examlned, flnd 
much written évidence admitted, and argument of counsel héard from time 
to time, and argument appears to bave been heard continuously at each of the 
slttings of the court from April 6th to and on April lOth, on whlch day, after 
having heard counsel for both jjarties sufflciently, the court directed the Jury 
to flnd a verdict In favor of thé défendants. Thls direction the Jury at once 
obeyed, and theréupon It was ordered that the verdict be recorded, which Was 
done accordingly, and Judgment given thereon: 

The plaintlff duly moved for' a new trial. The court set this niotion down 
to Ibe heard on the 20th day of Aprll, 1901. On that day thè motion canie on 
to be heard; was argued by counsel for the parties respectlvely, and submitted 
to the court, Wheii "the court tôok time to consider." On Juhe 11, 1901, the 
Cburt ordered that the raie for ne-(v trial herein flled by the plaintlff 'be 
continued over to the next term of the court. On January 22, 1902, the coutt 
ordered that this liiotion be fixed for trial on Saturday, February 1, 1902. 'On 
Which day the case came on to be heard, and the motion was argued by 
counsel, and submitted to the court. "The court tôok time to consider." On 
Aprll 14, 1902, the court granted the motion. The verdict and judgment 
whlch had been rendered were set aside, and the cause Was set for trial 'on 
Tuesday, April 15^, 1902. The transcript does not show that any action was 
taken on April'lSthi but on April ISth an order was entered'to lêt an amended 
and ' supjleinental pétition be flled. This new pleadlng réitérâtes the alléga- 
tions eontained in former pleadings, and further allèges that during the 
existence of the contract sued on, to wit, about the 28th day of December, 
1898, Chas. F. Orthwein, one of the members of the firm Of Chas. F: Orth- 
wein & Sons, depàrted this llfe in the state of Missouri, testàte; that hls wiU 
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had been duly admitted to probate In that state, a duly anthenticated cop.v 
of which and of the probate was attached to thls pleading. This wlU shows 
that the testator gave to hls executors authority and power to leave the 
whole of hls shares or interest in the copartnership of Chas. F. Orthwetn & 
Sons In the business of the copartnership until the Ist day of July followlng 
their taking charge of his estate, to wit, until the Ist day of July, 1899; the 
Interest during the period of its continuance in the firm to share in the profits 
and losses as during the testator's life. The new pleading avers that the 
executors and the surviving members of the partnership cousented to and 
agreed to the continuance of the partnerslnpas provided for in the will, and 
the partnership did continue in fact until the Ist day of July, 1899. subjeet 
to ail the contracts and obligations entered into by the partnership existinfr 
at the time of the decease of the testator, and subjeet to the obligations 
lierein sued on, and liable for ail damages accrulng to petitioner as set forth 
in his previous pleading. It prayed process of citation and iudgment against 
ail of the défendants. Service of this pétition vras accepted, and citation 
waived by W. J. Orthvrein individually and as one of the members of the 
late firm of Chas. F. Orthwein & Sons, and as one of the liquidators of said 
firm, and as one of the executors of the estate of Chas. F. Orthwein. On the 
same day Wm. J. Orthwein, in the capacitles just above noted, flled a gênerai 
déniai to ail and singular the allégations of this pétition, except as to the 
existence of the will. On the same day (April 18th) a jury was impaneled. 
and substantially the same évidence, with the addition of the will and proof 
of its probate, was put before the court In bulk, without the delay and labor 
of going through another trial in détail (the testimony of the witnesses on the 
former trial having been reduced to writing), and the court again directed a 
verdict for the défendant 

Chas. S. Rice, for plaintiff in error. 

J. Ward Gurley, for défendants in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The first and the second of the errors assigned are substantially 
one, to the efifect that the court erred in directing the jury to fînd a 
verdict for the .défendants. The other was not argued, and will not 
be considered. The contract which is the basis of this action pro- 
vides that one of the parties thereto shall furnish to the other desig- 
nated employment, and that the other shall furnish designated serv- 
ices at stipulated priées therefor; the mutual transactions contem- 
plated by it to begin on the ist of October, 1898, and to continue for 
a period of 12 months thereafter. In the nature of the subjeet of the 
contract and of the terms thereof, if the plaintiff, who was the sole 
contracting party on his part, had died within the 12 months next 
after the ist of October, 1898, such death would hâve terminated the 
contract. The party of the other part thereto being a trading part- 
nership consisting of three individual members, the death of one of 
the members might or might not terminate the contract, because 
such death might or might not actually dissolve the partnership. 
While it is true, as a gênerai rule, that the death of one of the part- 
ners dissolves the partnership by opération of iaw, it is compétent for 
partners to provide against that contingency by their previous agrec- 
ment, and a partner may, by his will, provide that the partnership 
shall, continue notwithstanding his death, and if this is consented to 
by the surviving partners it becomes obligatory, just as though if the 
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testator, being a sole trader, had provided for the continuance of his 
trade by the exécuter after his death. Burwell v. Mandeville's Exéc- 
uter, 2 How. 560-576, II L. Ed. 378. The will of Chas. F. Orthwein 
appointed his two sons, Wm. J. Orthwein and Charles C. Orthwein 
(who were the other members of the fîrm of Chas. F. Orthwein & 
Sons), independent executors of his will, without bond, and with 
the fullest powers, and provided that : 

"To faeilltate the advantageous winding up of our partnership affalrs, I 
give my executors authority and power to leave the whole of my shares or 
interest In the partnership of Chas. P. Orthwein & Sons lu sald business untll 
the flrst day of July following their taklng charge of my estate. My said 
Interest during said period of its continuance In sald flrm to share In the 
profits and losses of the business as theretofore." 

This will is dated December 22, 1898, and was duly probated Janu- 
ary 3, 1899. 

On the part of the partnership the contract was signed: "Chas. 
F. Orthwein & Sons. Wm. H. Ross, Manager Steamship Depart- 
ment." Mr. Ross testified on the trial that he attended to the making 
of the contract on behalf of Orthwein & Sons ; that he was in con- 
sultation with Wm. J. Orthwein, and no one else; that, though it 
bore date September 30th, it was not signed on behalf of the part- 
nership until he had consulted the various Unes of steamers. He could 
not fix with certainty the date when it waS signed, but thought it was 
about Christmas, or the ist of January after its date. He testifies 
that Wm. J. Orthwein was in New Orléans, where the office of the 
manager of the steamship business of Chas. F. Orthwein & Sons was 
located, in February after the death of Mr, Chas. F. Orthwein. _ It 
is not disputed that the work went on under the contract in question 
continuously from the date of the death (in December) of Chas. F. 
Orthwein until the 26th day of May following. There is proof tend- 
ing to show that both of the surviving partners accépted as execu- 
tors named in the will of their deceased father, who had been the 
senior partner, and that they did, accofding to the terms of the will, 
continue the business until the ist of July, 1899. "Wm. J. Orthwein, 
as one of thé members bf the late firm of Chas. F. Orthwein & Sons, 
and as one of the liquidators of said lâte fîrm, and as one of the 
executors of the estate of Chas. F. Orthwein, deceased," in answer 
to the plaintifï's suit, dénies ail and singuîar the allégations thereof, 
"except in so far as may be hereinafter specially admitted." The 
answer thèn "admits the making of the certain contract between 
the said late firm of Chas. F. Orthwein & Sons and the plaintifï, 
of which a copy is attached to and filed with the original pétition 
herein, and respondent admits the termination of said contract by 
the said Chas. F. Orthwein & Sons on the 26th day of May, 1899." 
This termination of the Contract by Chas. F. Orthwein & Sons took 
place after the expiration of fîve months from the date of the death 
of Chas. F. Orthwein, and within five weeks of the date when it 
would hâve been terminated by the termination of the partnership 
under the terms of the testator's will. The answer does not claim 
that the contract with the plaintifï was terminated by or on account 
of the death of Chas. F. Orthwein, but it dénies that the plaintiff 
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had performed ail of the work and duty required of hîm under the 
contract up to the 26th day of May; and avers that he did not per- 
form the work required of him under the same in a first-class manner, 
and did not give his personal supervision to the work and duties 
required of him thereunder. Nor were the cargoes stowed by him 
stowed, dunnaged, and separated to the satisfaction of Chas. F. 
Orthwein & Sons, captains of steamers, and surveyors, and that 
Chas. F. Orthwein & Sons rightfully terminated the contract. The 
contract provided that the work to be done by the plaintifï should be 
done in a first-class manner, under the personal supervision of the 
plaintifï, and with as quick dispatch as could be carried out by any 
other stevedore of the port of New Orléans ; the cargoes to be 
stowed, dunnaged, and separated to the satisfaction of Chas. F. Orth- 
wein & Sons, captains of steamers, and surveyors. It was conceded 
on the hearing before us by the able counsel who represented the 
défendants in error, that the provision that the cargoes "should be 
stowed, dunnaged, and separated to the satisfaction of Chas. F. Orth- 
wein & Sons, captains of steamers, and surveyors," meant in such a 
manner that the parties named ought, as reasonable men, to be satis- 
fîed therewith. This concession was required, not only by sound rea- 
son, but by recognized authority. Hawkins v. Graham, 149 Mass. 
284, 21 N. E. 312, 14 Am. St. Rep. 422. Whether work done on the 
part of the plaintifï under the contract had been done in a first-class 
manner, under his personal supervision, and with the required dis- 
patch, and the cargoes stowed, dunnaged, and separated in such a 
manner as should hâve satisfied the other party, captains of steamers 
and surveyors, presented issues of fact to be found by the jury. On 
thèse issues there was substantial conflict in the great volume of 
the proof oflfered and admitted on the trial. Whether, therefore, 
Chas. F. Orthwein & Sons did rightfully terminate the contract on 
May 26, 1899, must dépend on the findings of the jury on the issues 
of fact just stated. They had submitted their ofïers to the various 
stevedores in the port of New Orléans. The plaintifï had made the 
detailed bid set out in the contract, based on the continuance of 
the relations for a period of 12 months, which period of continu- 
ance had, in the nature of such things, aiïected the price favorably 
to the défendant partnership. This the partnership had accepted and 
received the benefît of, not only up to the death of the deceased part- 
ner, but for five months thereafter. And the survivors and executors 
of the will of the deceased, having so acted after the death of their 
testator, could not capriciously terminate the contract before the ist 
day of July, the limit imposed by the will, any more than the part- 
nership could hâve done so before the expiration of the 12 months 
had the death not occurred. If the jury find from the proof that 
the contract was rightfully terminated on May 26th, then they need 
not inquire further, as in that case the plaintifï would hâve no right 
to recover. If, on the other hand, the jury find that it was not 
rightfully terminated, they should be charged to inquire further, 
and détermine from the whole proof whether the plaintifï has been 
damaged by the wrongful termination, limiting the inquiry to the ist 
of July, 1899, and find the extent of that damage, if any is shown 
to hâve resulted. 
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The answer of the respondent specially dénies that the plaintiff 
has ijeen deprived of and prevented from earning the sums of money 
averred in his pétition, and specially dénies that the profits to plaintiff 
on work properly performed under the contract, if it liad net been 
terminated, would hâve equaled the rate and figures stated by the 
plaintiff; and avers that the rate and amount of profits which the 
plaintiff: claims he would hâve made for work under the contract, if 
it had not been terminated, are grossly exaggerated and overstated. 
This also présents an issue of fact, which, however difficult it fnay 
be for the jury to détermine from such proof as the subject permits, 
is one which should be submitted to them. The défendant insists 
that the plaintiff cannot know, and hence cannot prove, that he would 
hâve made any profit on the stevedore work, loading and discharging 
the vessels consigned to or chartered by the respondents, and loaded 
or discharged at the port of New Orléans, after the 26th of May, 
and prior to the ist of July. Hère it should be borne in mind that 
the difïiculty of making direct proof springs, like the plaintiff's right 
to recover the damages, out of the wrongful act of the respondents, 
who should not be suffered to reap advantage from their own wrong 
by requiring that kind of proof which their wrongful action has ren- 
dered it impossible or difiicult for the plaintiff to obtain, while it is 
fully and easily at their command. On this issue the plaintiff testified : 

"I took the net registered tonnage from the time I commenced the contract 
until It was broken. That amounted to so many tons — I cannot remember — 
and my profits for that length of tlme was so much. I figured out that I 
made so much on the registered tonnage of thèse shlps, and from that tlme 
on tintil the contract should hâve run out I kept a record of the vessels that 
came hère consigned to them that I should hâve had, and 1 figured them on 
the same basls, as I say, of that amount on the same vessel." Being asked, 
"What does the document now exhiblted to you representî" he answered": 
"This paper first shows the llst of the vessels I loaded up to that tlme, the 
26th of May, when this contract was terminated, and In that Ust it shows 
the profits I made at that tlme on that number of vessels. It shows the name 
and tonnage of each vessel." 

,, He then presented also another list, which he said represented the 
vessels that he should hâve had up to the time his contract ran out, 
figured on the same basis. In référence to this method of showing 
net profits actually made during the : eight months that the contract 
was recognized and running, and the estimation on this basis of the 
profits that reasonably would hâve accrued on the work that should 
hâve been furnished the plaintiff and done by him on and after the 
26th of May until the ist of July, the witness Wm. P. Ross, who, 
as "manager of the steamship business" for the respondents, had made 
the contract, being asked, "What do ypu say as to the fairness of the 
calculations made by Mr. Lincoln?" said, "I do not know of any 
other method that would be as fair, because it deals with so many 
kinds of cargoes, and it air résolves itself into so many tons after ail, 
whether it is the net register or actual cargoes does not matter." 

It is clear to us that thèse issues of fact should hâve been sub- 
mitted to the jury, and that the Circuit Court erred in withdrawing 
the case from the jury by directing a verdict for the défendants. 
Therefore the judgment is reversed, and the cause remanded to the 
Circuit Court j with direction to that court to award the plaintiff a 
new trial. 
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THE YAEKAND. 

(Circuit Court of Appeals, Fifth Circuit March S, 1903.) 

No. 1,200. 

1. Shipping— AuTHORiTT op Master to Seli, Ship — Nkcessity. 

The authority of a master to sell his sWp Is restricted wlthln the 
narrowest limits, and wlll only be implied In case of actual and extrême 
necessity, and wliere he acts in the utmost good faith. It is hi's duty 
to advise the owners of an offer, and submit It to their décision, when- 
ever it is practicable and feasible, notwithstanding the fact that he 
bas previously notifled them of the ship's péril, and bas received no in- 
structions; and only wben tbe péril is so immédiate and tbreatening 
that tbe necessary delay Is not warranted wlU a sale by bim be sus- 
tained. 

3. Same — VAi.rDiTY OF Sale. 

The Russian shîp Yarkand stranded in the nlght on the coast of the 
Gulf of Mexico between Pensacola and Mobile Bay. The second day 
thereafter the master notifled the owners by cable, and also the Russian 
vice consul at Pensacola. The latter, who was also agent for the In- 
surers, at the master's request selected a compétent board of survey, 
who visited and examined tbe vessel with hlm fotlr days after she 
stranded. She was lying broadside on the beach, bedded In the sand, 
heavily listed, bilged, and with the water covering her 600 tons of ballast, 
and on a leyel wlth the sea outside, ebblng and flowing with the tide. 
Her crew bad left her, and were camped on the shore for safety. The 
weather was rough and tbreatening. The board of survey reported that 
the péril of the shlp was to her full extent, and so great as to demand 
Immédiate action; that, in their opinion, she could not be salved wlthln 
a reasonable expense, and they recommended her sale if possible, flxlng 
her value as she lay at ?1,500. The master and vice consul concurred 
In their opinion, and, two days later, not having heard from the owners, 
the master sold her for $1,600, and gave a bill of sale. The insurers, 
to whom she bad been abandoned by the owners, at once, on notice of 
her péril, brought action to recover her from the purchaser, who had 
floated and repaired her. Eeld, that under the circumstances the master 
had authority to make the sale, and that the purchaser acquired a valld 
tltle, there being no question of the master's good faith. 

Appeal from the District Court of the United States for the South- 
ern District of Alabama. 

In Admiralty. Action by insurer to recover possession of a ship 
sold by the master while lying stranded. 

For opinion below, see 117 Fed. 336. 

In January, 1801, In the District Court of the United States for the Southern 
District of Alabama, the Marine Insurance Association of Finland, îor'itself 
and for other insuranee companles, filed its libel against the Russian ship 
Yarkand, her tackle, apparel, f urniture, and stores, and against ail persons 
intervenlng for their interests thereln. The libelant claimed that It, 'with the 
Second Marine Assurance Association of Finland and the Russian Company 
were the owners of the shlp Yarkand, her tackle, etc., because of her aban- 
donment to them by her owners; tbat the master had sold her to W. H. 
Northup without authority, and In fraud of the rights of libelant and ail 
others Interested in her; that he was in possession of the shlp, claiming under 
a blll of sale given by the master; The ship, her taclile, etc., being seized to 
answer the libel, Northup, in conformity with a decree permltting It, gave 
bond for her appraised value to abide the final decree of the trial court or on 
appeal, and took possession of hér. 

In April, 1901, the Second Marine Assurance Association of Firilâiid and the 
Russian Company came In as Interveners or clalmants, and adopted the aile- 
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gâtions made by the libelant Thèse latter companles wUl hereafter be 
spoken of as Ubelants. 

The clalmant, W. H. Northup, filed hls ànswer, denying the lack of author- 
Ity în the master to sell, and averrlng his authority under the exlstlng clr- 
cumstances, and alleging the good falth of the transaction. The case was 
tried before the district judge, and resulted in a decree sustalnlng the title 
of claimant, W. H. Northup, acqulred by purchase from the master, and dls- 
missing the libel. The libelants proseeuted this appeal from sueh decree. 

On the night of December 29, 1900, the Kusslan ship Yarkand encountered 
stormy weather, and went aground off the beach about 18 miles easterly from 
Sand Island Llght, near the entranee to Mobile Bay. At the tlme the ship 
was Insured with libelants for a total of 100,000 Flnnish marks. Her value 
aSoat before the strandlng was estlmated by witnesses at from $15,000 to 
$30,000. On Monday evening, December 31st, the master of the ship, J. A. 
Saarni, advised the owners by cable of her strandlng, and they, on January 
3, 1901, abandoned her to the Insurers, who, by formai letter of January 4th, 
accepted the abandonment. At this tlme D. G. Eltzen was agent of the 
Marine Insurance Association of Finland, and also Russian vice consul at the 
port of Pensacola. On December 31st the master had Eltzen advised by tele- 
graph of the strandlng of the Yarkand. ïïltzen employed a tug at Pensacola, 
and repalred to the ship at once, arriving about 9 o'clock at night. He fouffd 
the ship deserted, and the crew camped on the beach opposite. The reasôn 
for the crew leavlng the ship is glven in the testimony of the master Saarni, 
who was a witness for the Ubelants, as foUows: "Q. Captaln, why dld you 
ail leave the vessel, and go on shoreî A. Well, that afternoon, or that night 
[December 30th], when we went on shore, It was very rough weather, and 
she was washlng over, and the rlgglng was so much shaken and knocklng we 
were afrald It would come down every moment. We couldn't stand on deck. 
Was knocked down many tlmes by standing on deck, and the ship was hltting 
so much on the grotind — Q. Pounding? A. Yes, sir; so long as she was 
empty, wlthout water in her — Q. You were afrald she would go to pièces, 
and you would get drowned? A. The men came to me — came flrst to the 
mate — and sald that they would not risk to be there that night on board, and 
the mate started to talk to me about the same, and I would not want tlîe 
men to stay on board. I said to them, 'You can take some bedclothes, and 
somethlng what you can, for to keep you warm, and go ashcre, If you like.' " 
The master requested Eltzen to retum to Pensacola, and appoint a board of 
survey to make an inspection and survey of the ship at the earliest possible 
day. On January 1, 1901, Eltzen appdlnted as surveyors Sewell C. Cobb, sur- 
veyor for the American Bureau of Shipping, Capt. Jacob Kryger, surveyor 
for the National Board of TJnderwriters, and Eobert H. Langford, ship car- 
penter and master builder. On that day they could not make the survey, 
as the weather was rough, and the sea so heavy as to prevent thelr boardlng 
the Yarkand with safety. On January 2d they boarded the ship, and made 
a survey, whlch resulted in a report to Eltzen in part as foUows: "We found 
the vessel (Yarkand) nlne miles west of Perdido Inlet, apparently bilged In 
five feet of water, tide ebblng and flowing in her. Vessel has on board 600 
tons of ballast, sand and rock, and we value her as she lies for $1,500.00. 
We do not thlnk she can be floated within a reasonable expense, and there- 
fore recommend that she be sold, and. If cannot be sold as she lies for 
$1,500.00, then we recommend that the master strlp the vessel at once, in 
order to dispose of ail materlal to the best advantage under the direction of 
the underwriter's agent, D. O. Eltzen." The master of the Yarkand went to 
Pensacola on the 2d day of January in company with the board of surveyors, 
and on the 4th of January, late in the afternoon, be ezecuted a bill of sale 
for the ship to W. H. Northup for the sum of $1,600. 

Judge Toulmin, before whom the case was tried, flled a full and exhaustive 
opinion, in whlch he revlews the contentions of the parties and the évidence. 
We quote from him at length, as foUows: 

"The ship was subsequently gottèn off the beach, and towed to Pensacola, 
and converted into a barge. Her value was variously estimated by the wit- 
nesses, some of whom had seen her after the survey and l)efore she was 
gotten off the beach. They differed widely In their opinions of her value. 
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toth as she was lylng on the beach and if she were afloat and In repalr. On 
Jannary 5th, the day after the sale, another survey was had, by appointment 
of the Kussian vice consul, at the port of Mobile. The surveyors, In their 
report, described the situation of the ship, expressed the opinion that she 
could be salved at an expense that would justlfy the effort to save her, and 
recommended that the effort be made. It Is contended on the part of the 
libelants that the master had no authorlty to sell the shlp; that there was 
no necessity for it; that the master was unwllllng to make such sale, but 
was urged by said Eitzen and others to immedlately sell her at priva te sale; 
and that, yielding to thelr importunlties, he accordingly executed the bill of 
sale. It Is further contended that the considération was grossly inadéquate, 
and that the sale was fraudaient and void. It is contended by the claimant 
that, while the master had no express authorlty to sell the shlp, he acted 
under his ImpUed authorlty as master, and was Justifled in doing bo by the 
cireumstances of the case. 

"Two of the three surveyors appolnted by the Russlan vice consul, Eitzen, 
testified in the case wlth intelligence and clearness and In détail as to the 
situation of the vessel, and why they consldered her In great péril and of 
little value as she lay on the beach. They were shown to hâve had large 
expérience In such matters, and to hâve been entirely disinterested. It ap- 
peared that the third surveyor had died slnce the survey, but he, too, was 
shown to be thoroughly compétent and experlenced, and as having fuUy 
concurred In the vlews expressed by hls colleagues. The testimony of the 
two surveyors who were wltnesses in the case was, in substance, that the 
ship was lylng almost broadside on the beach, and bedded about nlne feet In 
the sand, and heavlly Usted ofE and towards the shore, wlth water In her 
up to tide-water mark, and wlth flve feet of water at the stern. The sea 
was breaking against her slde. The crew had left her, and were camped 
on the shore. She was bilged, and water ebbing and flowing In her, the water 
being the same height In the vessel as on the outside. The ship was at the 
time lylng stlU, but the water in her was washing even wlth and the same 
as the water on the outside of her. Her position was a very hazardous one, 
and, in thelr opinion, her péril was to her full extent; that she was too badly 
bilged ever to be gotten off, and they belleved she could never be gotten ofC. 
There were fish of considérable size swimming in the water in the vessel, 
which indicated that there was quite a large hole In her bottom. Thêy 
could not examine the vessel below the water Une. She had about 600 tons 
of ballast In her, and the water covered the ballast. There was every indica- 
tion of a gale of wind, and they then belleved the vessel was In danger of 
capsizing and belng pounded to pièces. 

"The master of the ship testified on the part of the libelants, and, among 
other things, said: That hls ship went aground on December 29, 1900, at 
night, and on December 31st he sent a cable to the owners of the ship and 
a telegram to the Russlan vice consul, Eitzen, telUng them the condition of 
the shlp, and that the same was full of water. That there was water In 
her hold as high as there was on the outside of her. He saw that the deck 
was a little bent amidship upward, and the pitch from the seams broken. 
He could not see that she was started anywhere else. That the crew left the 
ship, and camped on the shore. He further stated: That the ship was sold 
on Jannary 4th, some tIme about 6 o'clock in the evening. That he under- 
stood it was to Saunders & Co. That he got this understanding from Eitzen, 
who made the trade for the sale. He did not talk wlth anybody else about 
the sale of the ship except Eitzen. A few hours before the sale Eitzen told 
hlm he could get the full sum at whIch the ship was valued by the surveyors. 
and he thought it a good bargain. That he signed the bill of sale about 6 
o'clock, January 4th. Did not know W. H. Northup, and does not know 
whether he was présent when the bill of sale was signed. There were several 
persons présent, but he did not know who they were. That Eitzen told hlm 
he was representing the underwriters, and had authorlty from them to sell 
the ship. That Eitzen said 'in such cases as that, nothing else could be done 
except to sell tlie sliip, and that he got the power from them, or something 
of that kind.' That what witness understood Eitzen to mean was that in such 
a case there was notliing else could be done except to sell the ship. Witness 
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recel ved a pai^ ofthe purchase money, and left the balance wlth R. A. Hyer, 
the ship's agenfcl to pay her biUs. Hé requested Eltzèn to brlng the survèyors 
aboard to exanliaç the vessel, and Bltzen came with them. Wltness recelved 
no directions frprîj the owners of thé shlp, and no answer at ail to hls cable. 
He further statéd that he wàs trylng to do the best he could for the under- 
wrlters and, for the owners, and he belleved at the time he signed the bill of 
sale that he was dolng the best for ail concerned; that he agreed In opinion 
wlth the survèyors that the shlp was In danger of belng lost, and that he 
would net hâve signed the bill ol sale If he had net had that opinion, 

"W. H. Northup testlfied for ciatmant: That he was the purchaser of the 
shlp; that he and the master negotlated the trade for her. That they had 
several interviews on the subject before the trade was flnally consummated 
in Eitzen's ppcè. They met there by préviens agreement. That Eltzen was 
présent Ip,, hls, o0ce at the tlme, but took nb spécial part In the transaction. 
Eltzen had some conversation wIth the master there, but dld not make the 
trade wlth wltness, or hâve any negotlations wlth hlm about It further than 
to ask him on the same day, and before he had seen the master on the sub- 
ject, If he could not do somèthlng tovrards helping the master out in the sale 
of the shlp. Eitzen's testlmony on thls point was substantlally the same as 
that of wltness Northup. He further stated that about noon on the day of 
the sale K. A. Hyer sald to hlm that Northup or Saunders would give $1,600 
for the shlp. ! That he told Hyer the master must be seen about it, and he 
would brlng them together; that la ter on that day Northup and the master 
dld mçet at hîs pfllce, and that they dealt dlréctly together; that wltness sald 
to the master that he thought he made a good bargaln, and that it was the 
best thlng that conld be done, in wlilch the inaster fully agreed. Wltness 
stated that he saw the shlp on the beaeh at least twlce between the tlme she 
stranded and the day of thé sale, and that hls opinion, as a seafaring man 
of considérable expérience, was at the tlme that she could not be saved, and 
would become a total loss; that he had no interest In the purchase of the 
shlp. ,, ,, '. , 

"B. C. Tunison testifled that he was an attorney at law, and prepared the 
bill of sale at the request of the purchaser, and he was présent at the signing 
of it by the piaster, and was a wltness to bis signature. He stated that the 
master expressed to hlm satisfaction at haVhig closed the trade, and re- 
iterated several times after the sale that the shlp was In imminent danger, 
and he belleved her bottom was ont, and that she could not be gotten off. 
He sald 'he had the $1,600 and the purchaser the ship wlth the bottom ont.' 
There was évidence that tended to show that one Saunders was interested 
with Northup in the purchase of the shlp. 

"Communication wlth the owners was practlcable, If not very easy. It 
could be had by cable, and it appears that on December 31, 1900, the second 
day after the accident, the master gave notice by cable of the stranding of 
the ship. The proof was that an answer by cable could be had, and ordi- 
narlly was had, in from 16 to 24 hours, at the outsîde, between Pensacola, 
Fia., whence the master's telegram was sent, and Abo, Flnland, the résidence 
of the owners, to which it Was sent. The proof further was that the master 
recelved no directions, in fact no answer of any sort, from the owners." 

The Yarkand (D. C.) 117 Fed. 336. 

It aiso appears from the évidence that pièces of clay ballast were washed 
ashore. 

Jno. C. Avery, W. H. Mcintosh, and Jos. C. Rich, for appellants. 
Gregory L,. Smith and Harry T. Smith, for appellee. 

Before PARDEE and SHELBY, Circuit Judges, and MEEK, Dis- 
trict Judge. 

MEEK, District Judge, after stating the facts as above, delivered 
the opinion of the court. 

The appellants complain that the trial court erred in holding as 
matter of law on the facts found that there existed such a necessity 
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as justified the master in selling the ship without first communicat- 
ing with and securing the authority of the owners. They do not 
challenge the correctness of the facts found by the district judge, 
but by the phrasing of the assignaient of errors and in their argu- 
ment and briefs they tacitly admit the sufficiency of the évidence 
to support his findings. We hâve read the record carefuUy, and- 
hâve concluded that, though the testimony as to the condition and 
péril of the ship is conflicting, yet it sustains the findings of the 
district judge, and, consequently, they will not be disturbed. The 
Albany (C. C.) 48 Fed. 565 ; The Alijandro, 6 C. C. A. 54, 56 Fed. 
622. 

The principles involved in the disposition of this case are few, and 
well settled. Both sides to the controversy cite the same authorities 
in support of their respective contentions, so that it is manifest the 
difficulty lies in the application of recognized principles to the facts. 
It is settled law that a master has no gênerai authority, virtute offi- 
cii, to sell his vessel. The Catherine, 15 Jur. i Eng. Law & Eq. 
679; Gates v. Thompson, 57 Me. 422, 99 Am. Dec. 782; 20 A. & 
E. of Law, Second Ed. 210. It is as well settled that a master has 
implied authority to sell his vessel in case of actual necessity ; but 
there must be an extrême necessity, and the master must hâve 
acted in good faith, to render the sale made by him valid. The 
AmeHe, 6 Wall. 26, 18 L. Ed. 806; The Brig Sarah Ann, 2 Sumn. 
206, Fed. Cas. No. 12,342; Id., 13 Pet. 400, 10 L. Ed. 213. Mr. 
Justice Davis, in The Amélie, cited supra, says : 

"The sale of a ship becomes a necessity, within the meaning of the com- 
mercial law, when nothing better can be done for the owner, or those con- 
cerned In the adventure. If the master, on his part, has an honest purpose 
to serve those who are interested in the ship and cargo, and can clearly prove 
that the condition of tis vessel required him to sell, then he is Justifled. As 
the power is liable to abuse, it must be exercised in the most perfeet good 
faith, and It is the duty of courts and juries to watch with great care the 
condnct of the master. In order to justify the sale, good faith In making 
it and the necessity for it must both concur, and the purehaser, to protect 
his title, must be able to show their concurrence. The question Is not whether 
it is expédient to brealc up a voyage and sell the sliip, but whether there 
was a légal necessity to do it. If this eau be shown, the master is justified; 
otherwise not. And this necessity Is a question of fact to be determined in 
each case by the circumstances in which the master Is placed, and the périls 
to which the property is exposed." 

The good faith of the master in selling the ship is not ques- 
tioned. It is manifest from his conduct that he had an honest pur- 
pose to serve those at interest, and that he was exercising his best 
discrétion. But this is not sufficient. The claimant must also show 
that the sale of the ship was an actual and pressing necessity ; that her 
condition was truly perilous, menacing the owners with a total loss, 
or subjecting them to such burden of expense in any attempt to 
deliver her as not to justify the undertaking. The ship was stranded 
on the beach, and exposed to the wind and waves of the Gulf of 
Mexico. She was lying almost broadside, and had 600 tons of bal- 
last in her hold. She was heavily listed ofif and towards the shore, 
and was bilged, but by reason of the ballast and water in her it 
could not be ascertained how badly. The water covered the ballast 
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at the same height or level within the ship as in the Gulf, and the 
tide ebbed and flowed in her. Large fish were swimming in the 
hold, and pièces of clay ballast had washed ashore. The weather 
on the Gulf was rough and threatening. Compétent and disinter- 
ested surveyors, after making such an examination as conditions 
.would permit, concluded that the péril of the ship was "to her full 
extent," and so grèat as to demand immédiate action on the part of 
the master in disposing of her. With the plainly perilous condition 
of the ship before him, and his own judgment re-enforced by the 
recommendation of the board of surveyors, the master was Justified 
in making a sale, in event it was not practicable or feasible for him 
to consult the owners in order that they might détermine and direct 
the course to be pursued. 

Mr. Justice Davis, in The Amélie, cited supra, further says : 

"If the master can, wlthln a reasonable time, consult the owners, he is 
requlred to do it, because they should hâve an opportunity to décide whether. 
In their Judgment, a sale Is made necessary." 

In Hall V. Franklin Insurance Company, 9 Pick. 466, Judge Put- 
nam says ; 

"The master acts for the owners or insiu-ers hecause they cannot bave an 
opportunity to act for themselves. If the property could be kept safely untll 
they could be consulted, and hâve an opportunity in a reasonable time to 
exercise their own judgment in regard to the sale, the necessity to act for 
them would cease." 

The master cabled the owners of the stranding of the ship and 
her péril on December 31, 1900. The sale was not made until the 
afternoon of January 4, 1901. The intervening time was occupied 
by the master in securing a board of surveyors to pass upon the 
condition of his vessel, in receiving its report, and finding a pur- 
chaser. The owners did not communicate with him upon receipt of 
his cable, but straightway abandoned the ship to the insurers. The 
insurers had not advised or given him any directions up to the 
hour of sale. The learned district judge expresses the rule he con- 
siders applicable to thèse facts as f ollows : 

"If notice to the owners was not easy and practicable, or, If given, and the 
master had falled to ascertain their wishes wlthln a reasonable time, then 
he was authorized to act upon the necessity and emergency of the occasion 
as they then appeared to him from ail the lights before him." 

We do not consider that the failure of the owners or insurers to 
communicate their wishes within a reasonable time would enlarge 
the authority of the master in the premises. Such a rule, in our 
opinion, would alter the manifest and wise tendency of the law to 
restrict his authority to sell to the narrowest limits. Where it is 
feasible, the owners should always hâve the right to say what dis- 
position shall be made of their property, and their rights should 
be safeguarded by ail possible and reasonable rules. If it had been 
practicable and feasible for the master to communicate the oflfer 
made him for the purchase of the ship to the owners, it would hâve 
been his duty to do so, even though he had advised them of the 
ship's stranding and péril, and had received no instructions îrom 
them as to what to do. He could only be justified in a failure to 
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communicate the offer because at the time it was made the péril of 
his ship was so great and so impending and immédiate in character 
as not to warrant the necessary delay. The facts of this case relat- 
ing to the perilous condition of the ship, in our opinion, bring it 
within the rule enunciated, and so we conclude that the master was 
justified in making the sale without first communicating with the 
owners. 

The part taken by the vice consul, Eitzen, in the transactions 
ending in the sale of the ship, is severely criticised by the appellants, 
and it is charged that the master did not exercise his own discré- 
tion and judgment in making the sale, but was unduly influenced 
thereto by Eitzen. The vice consul was active in eiïecting the sale, 
but a careful and impartial review of the testimony of the master 
discloses that he was impressed with the necessity of the sale by 
reason of the ship's condition and imminent péril, and that he acted 
primarily upon his own judgment and the recoramendations of the 
board of surveyors. Eitzen gave his opinion as to the advisability 
of the sale, but it would hâve been strange had he not done so. 
However, it is the master's good faith that is material to this inquiry, 
and, his good faith not being questioned, it is unnecessary to fur- 
ther analyze or discuss the conduct of Eitzen. 

That the ship was subsequently fîoated is urged by counsel for 
the appellants as being a fact material in reaching a correct conclu- 
sion, especially in view of the number of witnesses who testified 
the ship was in no immédiate péril. The justification of the mas- 
ter is to be found in the condition and circumstances which con- 
fronted him at the time of the sale. The witnesses testified after the 
event, and, while they may not hâve been consciously influenced by 
the fact that the ship withstood its péril, yet their convictions were 
no doubt lieightened and strengthened thereby. Each day the ship 
lived through its péril would naturally inspire added confidence of 
its ultimate rescue. The subséquent floating of the ship demon- 
strates the master and his advisers indulged an erroneous judgment, 
but éléments over which man bas no control, and that he cannot 
forecast, so enter into an order the ultimate event that it would 
be unjust to raise up a presumption of incompétence against honest 
and experienced men because of such erroneous judgment, and the 
law does not do it. The Brig Sarah Ann, 13 Pet. 387, 10 L. Ed. 
213 ; The Amélie, 6 Wall. 18, 18 L. Ed. 806. 

The decree of the District Court is afïirmed. 



BLODGETT et al. v. LANYON ZINC CO. 

(ClrcuJt Court of Appeals, Bighth Circuit. February 23, 1903.) 

No. 1,749. 

FoRBiGN Corporation— C0NTRACT8 — Right to Hold Real Estate. 

In the absence of prohibitive législation, a corporation may contract, 
acqulre, hold, and convey real estate as fuUy in another state as in 
the Btate of its Incorporation. 

1 1. See Corporations, vol. 12, Cent. Dig. § 2581. 
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3. Samb— Failurb to Complt with Statute— Validitt. 

In the absence of an express provision of statute to the contrary, the 
Innocent acts and contracts of a foreign corporation, wMch has falled 
to comply witli the statutes permlttlng It to do "business In the state 
where the contracts are made and the acts done, are valld and enforce- 
able, because it is not the intent of the authors of sueh laws to strilie 
down contracts or acts In performance of them that are not evll In them- 
selves. 
8. Same— Prohibition to Maintain Actions in State Courts— Right to Sue 
in federal courts. 

The prohibition by a state of the maintenance of actions in Its courts 
by a foreign corporation does not prohibit or limit the right of that 
corporation to maintain such actions In the national courts, nor does 
it forbid the corporation from defending actions in the state courte. 

4. Lbase— Construction— Paymbnts. 

In a lease for 10 years, with a stipulation that In case no well was 
sunb wlthln 2 years It should become vold unless the lessee should elect 
from year to year to continue it by paying $40 each year, it Is not essen- 
tial that the $40 should be paid before the commencement of the year, 
but the payment may be made at any tlme during the year. 
6. Estoppel— Performance of Contract— Forfbituee for Delay. 

The grantor of an option, who prerents Its exercise wlthln the tlme 
specifled In his grant, may not talie advantage of the failure of its timely 
exercise, but must glve a reasonable tlme therefor after the obstruction 
he interposed Is removed. 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the District 
of Kansas. 

John F. Thompson and Stephen H. Allen (William H. Thompson 
and Otis C. Allen, on the brief), for appellants. 

Charles E. Benton and Altes H. Campbell (John F. Goshorn and 
J. B. F. Cates, on the brief), for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. This is an appeal from a decree which 
dismissed a bill exhibited by Mary Blodgett, Mary K. Hackney, 
Lewis E. Hackney, and James Q. Blodgett to ayoid a lease made by 
Mary K. Blodgett, the owner of the life estate in the i6o acres de- 
scribed therein, upon two grounds: (i) That the Lanyon Zinc Com- 
pany, a corporation and the owner of the lease under properly ex- 
ecuted conveyances from the lessee and its grantees, has no corporate 
existence, nor power to do business, , nor right to hold real estate, 
in the state of Kansas, because it has failed to comply with the laws 
of that state regulating foreign corporations and the method by which 
they may be permitted to do business in Kansas; and (2) that the 
zinc Company has failed to make its, élection to continue the lease 
in force from April 10, 1899, to Àpril io, 1900, by paying to the com- 
plainant îvlary Blodgett, or depositing to her crédit in the Bank of 
Allen County, the sum of $40, as stipulated by the terms of the lease. 

The proof at the hearing failed to sustain thefirst reason assigned 
în the bill for the granting of the relief which the complainant sought. 
The proof was that the Lanyon Zinc Company was a corporation of 
the state of New Jersey; that on March 3, 1899, it purchased and 
obtained from the holdei* thereof a proper assignment of the lease 
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in question ; that in April, 1899, it applied to the charter board of the 
State of Kansas to engage in business in that state; that on April 
10, 1899, it paid into the office of the Secretary of State its charter 
and appHcation fées; and that on January 18, 1900, the charter board 
of the State of Kansas issued to it a charter to do business within 
that State pursuant to the provisions of Sess. Laws 1898, p. 27, c. 
10 (Gen. St. Kan. 1901, §§ 1259-1264). Conceding that the zinc 
Company had npt, at the time it acquired the lease, complied with 
the act of 1898, upon which counsel for the appeliants base their ob- 
jections, so that it was entitled to do business in the state of Kansas, 
its title to the leasehold estate was not impaired by that fact. In 
the absence of prohibitive législation, a corporation of one state is 
authorized to receive and hold real estate in another state, and to 
make and exécute contracts relative to both real and personal prop- 
irty. The presumption is that the right to contract concerning, to 
take, and to convey title to, real and personal property, is free. Now 
there is nothing in the act of 1898, nor in any of the législation of 
the state of Kansas which has been called to our attention, which 
prohibits a corporation of another state from acquiring, holding, and 
conveying real and personal property in that state in the absence of 
a compliance with the provisions authorizing it to do business there- 
in. The resuit is that the proof in this case establishes the fact that 
the Lanyon Zinc Company had a corporate existence and the right 
to hold real estate in the state of Kansas at the time it received the 
assignment of the lease, and at the time this action was commenced, 
and the first claim for the destruction of its leasehold estate is with- 
out foundation. 

There is another reason assigned by counsel for the complainants 
for their alleged right to the reHef they seek, so similar to that which 
has just been considered that it will be convenient to discuss it hère. 
The lease was dated April 10, 1894. By its terms Mary Blodgett 
granted to the Troy Oil Company, a remote assignor of the Lanyon 
Zinc Company, the exclusive right for 10 y cars from the date of the 
lease to enter, and operate for oil and gas, upon a certain tract of 
land in Allen county, Kan., and it provided that, "in case no oil or 
gas well is sunk on thèse premises within two years from this date, 
this lease shall become absolutely null and void, unless the second 
party shall elect from year to year to continue this lease by paying 
or depositing to the crédit of the first party each year forty dollars 
at Bank of Allen County, Kan., until a well is complète on thèse 
premises." The zinc company deposited the $40 at the Bank of 
Allen County, Kan., for Mary Blodgett for the year from April 10, 
1899, to April 10, 1900, on December 23, 1899. Counsel for the com- 
plainants insist that this deposit was invalid and inefïective to con- 
tinue the lease in force, because, at the time it was made, the zinc 
company had not acquired permission to engage in business as a 
foreign corporation in the state of Kansas under the act of 1898, and 
had failed to comply with varions provisions of that statute. It will 
be borne in mind that, while this corporation had not received its 
chaiter. to do business within that state, it had applied for it, had 
paid the charter and application fées into the office of the Secretary 
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of State, where they were held awaiting the décision of the charter 
board, and that it tiltimately received its charter on January i8, 1900. 
It is also worthy of notice that there is no provision of the statutes 
of Kansas prohibiting a foreign corporation from doing business in 
that State, or declaring that any act or contract of a foreign corpora- 
tion that fails to comply with the requirements to enable it to obtain 
permission to do business from the charter board shall avoid any of 
its acts or contracts. Conceding that the Lanyon Zinc Company had 
not complied with the corporation laws of Kansas so as to entitle it 
to permission from the charter board to do business in that state, no 
reason occurs to us wliy this fact should be held by the courts to 
avoid its contracts or the effect of its acts in performance of its agree- 
ments, in the absence of the denunciation o£ any such penalty for the 
failure to comply with its statutes by the Législature of the state 
which made them. On the other hand; there are two established 
and famiHar rules of law which prohibit the complainants from avail- 
ing themselves of the failure of their lessee to comply with the stat- 
utes authorizing it to do business in the state for the purpose of 
escaping from the performance of their obligations under their con- 
tract. One is that the laws relative to the admission of foreign cor- 
porations to do business in the state of Kansas were not enacted for 
the purpose of destroying contracts or prohibiting their performance. 
It was not the intent ot purpose of the Législature by thèse laws to 
regulate the agreements of foreign corporations with the citizens of 
the state bf Kansas, or to supervise or prohibit the performance of 
their contracts. The object of thèse statutes was to subject foreign 
corporations doing business in the state to the jurisdiction of its 
courts, and to the inspection and supervision of its officers, not to the 
end that the citizens of the state might avoid their contracts and per- 
petrate injustice, but to the end that justice might be administered 
to both the corporations and the citizens. Hence it is that the private 
citizen is not the party empowered to enforce thèse corporation laws, 
nor is the nuUification of his contracts or of acts done in performance 
thereof the true remedy for their violation. The state alone is au- 
thorized to enforce them, and the ouster and dissolution of the cor- 
poration, or an injunction against its proceedings at the suit of the 
state, is the only remedy available. Sioux City Terminal R. & W. 
Co. V. Trust Co. of North America, 82 Fed. 124, 134, 27 C. C. A. 73, 
83; Bank V. Matthews, 98 U. S. 621, 629, 25 L. Ed. 188; Fritts v. 
Palmer, 132 U. S. 282, 292, 10 Sup. Ct. 93, 33 L. Ed. 317; Bank v. 
Townsend, 139 U. S. 67, 76, 11 Sup. Ct. 49<5, 35 L. Ed. 107; Thomp- 
son V. Bank, 146 U. S. 240, 251, 13 Sup. Ct. 66, 36 L. Ed. 956. 

The second rule is that where a contract or an act in performance 
of it is not malum in se, and its invalidity is not declared as a penalty 
for a violation of a statute, the courts may not déclare it, and thus 
affix a penalty not prescribed by the lawmaking power. Fritts v. 
Palmer, 132 U. S. 282, 293, 10 Sup. Ct. 93, 33 L. Ed. 317; Hanover 
Nat. Bank v. First Nat. Bank, 109 Fed. 421, 426, 48 C. C. A. 482, 
487 ; Speer v. Board of County Commissioners, 88 Fed. 749, 758, 
32 C. C. A. loi, iio; Bank v. Stewart, 107 U. S. 676, 2 Sup. Ct 
778, 27 L. Ed; 592 ; Gold-Mining Co. v. Rocky Mountain Nat. Bank, 



BLODGETT V. LANTON ZINC CO. 897 

96 U. S. 640, 24 L. Ed. 648; O'Hare v. Bank, TJ Pa. 96; Pangborn 
V. Westlake, 36 lowa, 546. 

There was no wrong in itself, there was no moral turpitude in the 
purchase of the assignment of this lease, or the payment of the rent 
due upon it, by the Lanyon Zinc Company. If there was anything 
wrong in either of thèse acts, that act became so, not because it was 
evil in itself, but because it was not donc in compliance with the 
terms of the statutes of Kansas requiring foreign corporations to 
file their charters, to comply with the requirements which those stat- 
utes contain, and to obtain permission to do business in that state 
from the board appointed to consider and détermine that matter. 
There was no provision in thèse statutes which inflicted the penalty 
of the invalidity of contracts made, or business done, without a com- 
pliance with them, nor was there any express prohibition of the con- 
duct of such business before the laws were complied with. As there 
was nothing morally wrong in the acts of the appellee, as it was not 
the primary purpose of the statutes under considération to invalidate 
such acts or contracts, and as the statutes contain neither express 
provision nor clear intimation that this was the intent of the legis- 
lators, it is not the province of the courts to do so. While the au- 
thorities upon this question are variant and conflicting in the state 
courts, the fédéral courts hâve steadily adhered to the rule, which is 
sustained by the better reason and the more persuasive opinions in 
the courts of the states, that, in the absence of an express provision 
of statute to the contrary, the innocent contracts and acts of a for- 
eign corporation which has failed to comply with the statutes per- 
mitting it to do business in the state where the contracts are made 
and the acts are done are, nevertheless, valid and enforceable, because 
it is not the intent of the authors of such laws to strike down such 
agreements and acts when they are not evil in themselves. Whit- 
ney v. Wyman, loi U. S. 392, 25 L. Ed. 1050; Washburn Mill Co. 
V. Bartlett (N. D.) 54 N. W. 544, 546, 547; Wright v. Lee (S. D.) 
51 N. W. 706; Portier v. Bank, 112 U. S. 439, 5 Sup. Ct. 234, 28 L. 
Ed. 764; Reynolds v. Bank, 112 U. S. 405, S Sup. Ct. 213, 28 L. Ed. 
733 ; Chase's Patent Elevator Co. v. Boston Towboat Co., 152 Mass. 
428, 28 N. E. 300, 9 L. R. A. 339; Merrick v. Reynolds Engine & 
Governor Ce, loi Mass. 381, 384; Enterprise Brew. Co. v. Grimes 
(Mass.) 53 N. E. 855, 856; National Cash-Register Co. v. Wilson 
(N. D.) 81 N. W. 285; Neuchatel Asphalt Co. v. The Mayor, 155 
N. Y. 373, 376, 49 N. E. 1043 ; Simplex Dairy Co. v. Cole (C. C) 
86 Fed. 739, 741 ; 6 Thompson on Corporations, § 7957. 

The statutes under considération require foreign corporations seek- 
ing to do business in the state of Kansas to comply with the require- 
ments there set forth. For a failure to comply with some of them, 
they prohibit the company from maintaining actions in the courts of 
the state of Kansas. But a prohibition of the commencement or of 
the maintenance of suits is not an inhibition of defending them, and 
the appellee is the défendant in the suit in hand. Moreover, the inhi- 
bition by a state of the maintenance of actions in its courts does not 
afîect the right of a citizen or of a corporation to maintain them in the 
national courts. The jurisdiction of the fédéral courts was not con- 
120 P.— 57 



898 X,' , 120 FEDERAL REPORTER. 

fprred, *iïd jitifçaRfiot be withdrawR or limited, by the législation of the 
States. It wàs granted by the people through the Constitution and 
the actsipf Congress, and an.amendment of the Constitution, or an act 
of Congressi is requisite to destroy or diminish it. National Surety 
Co. V. gtateBank of Humboldt, 120 Fed. 593 ; Darragh v. H. Wet- 
ter Mfg. Co.,.23 C. C. A. ^09, 615, 616, 78 Fed. 7, 13, 14. 

The offense ,pf a failure to comply with the corporation laws of the 
State of KansaS;wa&j.J9;iofïense against the state, and not against the 
complainants in this suit. For that offense the state had ample rem- 
edy. It cottld prevent the maintenance of actionç by this corporation 
in its courts. It could maintain, a< proceeding to oust it from its power 
to do business,! and could enjoin it from carrying on business, within 
the state. 'phe statutes of thç state forbid the commission of many 
offenses, andinagke many requirements of individuals and of corpora- 
tions. It is,'hqwever, ordinarily no défense to an action for the 
enforcement of acontract that the plaintifï has beeiï guilty of larceny, 
burglary, or of the violation of other statutes of the state in which the 
suit is brought, and it is not perceived how the fact that a corporation 
has failed to çomply with the laws authorizing it to do business in a 
state should constitute any valid reason why those who are under the 
obligations offair contrc^cts with it should be released from perform- 
ingtheir agréera ents. 

Thé second ground upon which, the bill to avoid this lease was 
founded is that the Lanyon Zinc Company did not pay the $40 rental 
for the year frpm April 10, 1899, to April 10, 1900, until December 
23, 1899. The lea?ç grants the right of use of the, land for 10 years, 
and then provides that if a well is not sunk on tjie premises within 
2 years from the date of the lease it shall become void, "uniess the 
second party shall elect from year to year to continue this lease by 
paying or depositing to the crédit of the first party each year $40 at 
the Bank of Allen County, Kan., until a well is complète on thèse 
premises." No well has been sunk. Counsel for the appellants insist 
that this lease became null and void on April 10, 1899, because t*he 
$40 for the succeeding year was not paid on or before that day. They 
insist that this lease simply gave to the lessee the option to eleçt to 
continue it frpm year to year by paying the rental for the succeeding 
year before, it commenced. But is this a fair construction of the 
agreement? It first grants the exclusive right for 10 years from 
April 10, 1894, and then provides that if a well is not sunk within 
2 years from its date the lease shall become void, uniess the lessee 
shall elect to continue it from year to year by paying $40 each year. 
This is not a mère grant of an option. It is a grant of the right to 
the use of the premises for the term of 10 years, conditioned on the 
payment of $4» per year after the expiration of the first 2 years. 
Not, is there any provision in this contract that this rental shall be 
paid on or before the commencement of the year to which it applies. 
An élection frpm year to year, by paying $40 each year, literally means 
an élection by papng during eacli year, and there is nothing elsewhere 
in the contract inconsisterit with the words and the ordinary meaning 
of this provision. The gênerai rule is that tîme is not the essence of 
a contract, uniess the parties hâve so made it by express stipulation, 
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or it is apparent from the entire agreement, their relations, and the 
character of the rights and remédies they were limiting, that it was 
their intention that time should be considered material. Nothing of 
that character is found in the relations of thèse parties or in the terms 
of this lease, and our conclusion is that the appellee was in time to 
pay its rent for the year ending April 9, 1900, at any time on or be- 
fore that day. 

Moreover, if we are in error in our construction of this agreement, 
the resuit could not be différent. If the right to continue this lease 
one year from April 10, 1899, was a mère option, which the appellee 
must hâve exercised on or before that day by the payment of the $40, 
in order to protect its right to the use of the property for the ensuing 
year, the appellants are in no position to take advantage of the fact 
that it did not make the payment. Some of them had instituted a 
suit in the district court of Allen county, Kan., against the Palmer 
Oil & Gas Company, under which the Lanyon Zinc Company held 
this lease, and had obtained a decree which enjoined the Palmer Com- 
pany, and of course those claiming under it, from carrying out, or 
attempting to carry out, any of the provisions of the lease, and from 
exercising any right or interest in the land, or in the oil and gas be- 
neath its surface. This injunction was granted on July 6, 1898, and 
it was not dissolved until November 21, 1899. One who thus pre- 
vents another from performing his part of a contract is thereby 
estopped from insisting that any rights were lost by such a failure to 
perform. Elkhart Car-Works Co. v. Ellis (Ind.) 15 N. E. 249, 250. 

The truth is that there is no equity in this bill. Hère is a contract 
free from fraud or mistake in its negotiation, exécution, and perform- 
ance. There is nothing in the failure of the Lanyon Zinc Company 
for a few months to persuade the charter board to issue permission 
to it to do business in the state of Kansas which perpetrated any 
wrong or inflicted any injustice upon the complainants. There is 
nothing in the fact that the appellee did not pay the $40 required for 
the rent of the year ending April 9, 1900, until the 23d day of Decem- 
ber, 1899, which appeals with much force to the conscience of a 
chancellor, when it is remembered that it was prohibited from exer- 
cising any rights under this lease, by an injunction procured by some 
of the appellants, until November 21, 1899. The equities of the ap- 
pellants are not superior to those of the appellee, and the parties must 
be left to enforce their légal rights under the contract they deliber- 
ately made. 

The decree below is affirmed. 

THAYER, Circuit Judge. I concur in the order afKrming the de- 
cree of the Circuit Court for the following reasons: 

The action is one in equity to obtain a decree canceHng a mining 
lease and declaring a forfeiture of the same for the reasons stated in 
the foregoing opinion. The gênerai rule is that courts of equity will 
not lend their aid to enforce forfeitures, but will leave a complainant 
who is insisting upon a forfeiture to enforce his rights at law, where 
they can usually be enforced without difhculty if a forfeiture has 
been incurred. Courts of equity abhor forfeitures, and will frequently 
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grant relief against them, whereas they will rarely, if ever, lend their 
aid to enforce a forfeiture. 

But, aside from the foregoing view, the assignment of the mining 
lease to the JLanyon Zinc Company, which the complainants seek to 
hâve declared null and void, was not void, although the last-men- 
tioned company had not, at the time the assignment was executed, 
taken ail of the steps necessary to qualify it to engage in business in 
the State of Kansas. The assignment, when executed, vested in the 
assignée of the lease ail the right, title, and interest of the assigner, 
and thèse complainants are not in a position which entitles them to 
challenge the validity of the assignment. If it is vulnérable to attack 
on the part of any one, it can only be assailed by the state of Kansas, 
and the state has not seen fit to move in the matter, but has actually 
granted the assignée of the lease a license to transact business in that 
state. It is a gênerai rule that when a corporation acquires property 
without adéquate authority, the act being simply ultra vires and not 
a prohibited act, no one but the state which imposed a limitation on 
the powers of the grantee can challenge the grant. Chambers v. 
City of St. Louis, 29 Mo. 543, 576, 577 ; St. Louis Drug Co. v. Robin- 
son, 81 Mo. 18, 26; National Bank v. Matthews, 98 U. S. 621, 25 
L. Ed. 188; Grant v. Henry Clay Coal Co., 80 Pa. 208; Fritts v. 
Palmer, 132 U. S. 282, 10 Sup. Ct. 93, 33 L. Ed. 317. This rule of 
law is certainly appHcable to the case in hand, and should preclude 
the complainants from questioning the validity of the assignment 
whereby the Lanyon Zinc Company acquired a title to the mining 
lease in question. It is really no concern of thèse complainants 
whether the assignment of the lease was valid or otherwise, since nei- 
ther the state of Kansas nor the assignor has seen fit to challenge it. 

For the reasons fully stated in the opinion in chief, I concur in the 
view that the rental for the year beginning April 10, 1899, and end- 
ing April 9, 1900, was paid in due season to préserve ail of the rights 
of the Lanyon Zinc Company in and to the lease in question. 



THE STRAITS OF DOVER, 

THE BLUBPIELDS. 

(Circuit Court of Appeals, Pourth Circuit February 8, 1903.) 

No. 447. 

1 Collision — Bteamships Crossing — Violation dp Rules. 

The ocpan steamshlps Bluefields and Stralts of Dover both héld In 
fault under the évidence for a collision In Chesapeake Bay In the night, 
whlle on crossîng, but nearly parallel, courses, for violation of the in- 
land navigation rules: The Bluefields prlmarlly, because, seeing the 
red light of the Stralts of Dover on her starboard bow, she -was the bur- 
dened veasel, and required by articles 19, 22, and 23 of the act of Con- 
gress of June 7, 1897 [U. 8. Comp. St. 1901, p. 28S3], to keep out of the 
way, to avold crossîng ahead, and to slacken speed, or stop, or reverse, 
If necessary, and should bave ported her helm, Instead of which she con- 
ttoued her course and speed untll across the bows of the Stralts of Dover; 
the latter because she failed to keep her course and speed as required 
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by article 21, or to give danger signais In accordance wlth article 18, rule 
3, when the Bluefields persisted in lier course and danger of collision was 
apparent, but instead ported her helm, and stopped and reversed, and 
without giying the signal indicating such fact requlred by article 28; 
none of ■which violations of the raies could be said not to hâve contributed 
to the collision, or to bave been an error in extremis. 

Cross-Appeals from the District Court of the United States for 
the District of Maryland. 

J. Parker Kirlin (Convers & Kirlin, George Whitelock, and Charles 
R. Hickok, on the briefs), for the Straits of Dover. 

Francis S. Laws (John F. Lewis, William Colton, and Thomas R. 
Clendinen, on the briefs), for the Bluefields. 

Before SIMONTON, Circuit Judge, and BRAWLEY and WAD- 
DILL, District Judges. 

WADDILL, District Judge. Thèse are cross-appeals from the 
District Court of the United States for the District of Maryland in 
a cause of collision. The original libel was fîled August 28, 1900, by 
the New York & Baltimore Transportation Line against the steam- 
ship Straits of Dover, and the libel of the Straits of Dover Steamship 
Company, Limited, against the steamship Bluefields was filed on the 
31 st of August, igoo. The collision occurred between the two steam- 
ships in Chesapeake Bay, about 3J4 miles below Wolf Trap Light- 
house, on August 25, 1900, about i :25 or 1 130 o'clock a. m., it being 
a clear night, with a smooth sea and tide ebb. The Straits of Dover 
was a large, ocean-going steamer, loaded with coal, drawing about 
23 feet of water, and was proceeding down the Bay to the Capes; 
the Bluefields was a much smaller steamer, nearly light, coming up 
the Bay to Baltimore, the former proceeding about eight knots, and 
the latter about nine knots an hour. As the resuit of the collision, 
both vessels were considerably damaged. The damages to the Straits 
of Dover were ascertained to be $5,789.20, and to the Bluefields 
$8,732.35. The court below found both vessels to be in fault, de- 
creed the damages to be divided between them, and adjudged that the 
owners of the Bluefields recover against the Straits of Dover a bal- 
ance of $1,401.07, with interest from the 25th of August, 1900. From 
this decree both parties appealed. 

Numerous faults were assigned by the vessels against each other, 
respectively, in which each, in efïect, averred that the collision was 
solely the fault of the other. The case of the Bluefields, as stated 
in its answer and cross-libel, is : 

"At about 1:10 a. m. by the Bluefields' time, her lookout called out, 'A 
steamship on the starboard bow.' The Bluefields' course was north half east. 
The pilot saw the vessel on the starboard bow about the same time the looli- 
out did, the green lights being plainly visible on each vessel. The vessels con- 
tinued this course until the Straits of Dover came wlthin half a mile of the 
Bluefields, when the Straits of Dover changed her course, exhibitlng her port 
light, whereupon the Bluefields gave a single whlstle, easily heard several 
miles. The mate ordered hard aport. There was no response from the Straits 
of Dover, and the Bluefields continued her course, and In about one minute 
repeated the single blast, when suddenly the Straits of Dover put her helm 
to starboard and struck the Bluefields, showing both her slde lights. When 
the vessel struck, the Bluefields stopped her engines." 
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And bf the Straits of Dover, as stated in her cross-libel and an- 
swer, is : , 

"At about 1:05, August 25, 1900, the Straits of Dover, wlth Eay pilot and 
chlef mate on the bridge, etc., was going down the Chesapeake Bay about 
three miles below W<j}f Trap Light, when a masthead light was reported 
seven or eight miles off, about a point and a half on the port bow. Sliortly 
atter the green Ught was observed, contlnulug witb same bearing. The 
Straits of Dover kept her course and speed until there was a risk of collision, 
since the other vessel did not glve way; then the Straits of Dover put her 
helm aboUt haK way to port, and blew a blast, and englnets rang to stand by. 
There was no answer, and as the Blueflelds still kept on and did not give 
way, the engines of tbé Straits of Dover were stoppedj and put fuU speed 
astern. The Blueflelds appeared to be then under a starboard helm, and sud- 
denly appeared to change to a port helm, and swept around, blowing one 
whistle Justbefore she ran Into the bow of the Straits of Dover." 

A great mass of évidence was taken as to just howr the collision 
came about ; and it may be said, in passing, that the conflict is greater 
than ûsually exists, even in this class of cases. It is not deemed 
necessary to enter into a lengthy discussion of the same, further 
than to say, after mature considération, no reason has been found 
for arriving at a différent conclusion upon the facts than that reached 
by the learned judge of the District Court, who heard and saw the 
witnesses, and was in that way better enabled to détermine the rela- 
tive value of their several statements. In the judgment of the court 
below, the collision was attributable primarily to the Bluefields, 
whether treating the case as one of meeting or crossing, though the 
court considered it a crossing case. Article i8, rule i, of Act of 
Congress, approved June 7, 1897 (30 Stat. loi [U. S. Comp. St. 
1901, p. 2881]), provides what shall be donc when vessels are meet- 
ing end on, or nearly so, in such manner as to involve risk of colli- 
sion; that is, that either vessel shall give to the other one short 
and distinct blast of the whistle, which the other shall answer prompt- 
ly in like manner, and .tbereupon such vessels shall pass on the port 
side of each. other. The America, 92 U. S. 432, 23 L. Ed. 724; 
Marsden iOn Collisions (4th Ed.) p. 458 ; Hughes' Ad., 237-^-9. 
That the Bluefields did not comply with this requirement is apparent. 
The Straits of Dover exhibited her red light to the Bluefields at least 
a mile away, and, in the opinion of the lower court, when at a much 
further distance; and had the Bluefields ported, and continued so to 
do, there could hâve been no risk of collision, but instead, as found 
by the lower court to be a fact, the Bluefields, continued her full 
speed, and kept her course until she ran across the bow of the Straits 
of Dover ; and not until then, under a hard port helm, attempted to 
avoid collision by changing her course. The Bluefields eamestly 
insists that she ported éarUer, and at the time that the red light of 
the Straits of Dovér was exhibited to her; but that the Straits of 
Dover thereafter suddenly starboarded, shutting in her red and ex- 
hibiting her green light, and coUided with her on her port bow. This 
contention is not borne out by the évidence. It does not appear that 
the Straits of Dover, after porting and exhibiting her red light, again 
starboarded as claimed. The Bluefields, as found by the lower court, 
in which finding of fact we concur, attempted, with the Straits of 
Dover on her starboard side, to cross her bow, which . largely con- 
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tributed to bringing about the collision. Articles 19, 21, 22, 23, 
rule 3, arts. 18, 26, of the act of June 7, 1897, supra, prescribe the 
rules for the avoidance of collisions between steam vessels in the posi- 
tion in which thèse were. 

"Art. 19. When two steam-vessels are crossing, so as to Involve rlsk of col- 
lision, the vessel vchich bas the other on her own starboard side shall keep 
eut of the way of the other." 

"Art. 21. Where, by any of thèse rules, one of the two vessels Is to keep out 
of the way, the other shall keep her course and speed. 

"Art. 22, Every vessel whlch Is directed by thèse rules to keep out of the 
way of another vessel shall, It the clrcumstances of the case admit, avoid 
crossing ahead of the other. 

"Art. 23. Every steam-vessel which Is directed by thèse rules to keep out 
of the way of another vessel shall, on approachlng her, If necessary, slacken 
her speed or stop or reverse." 

"Art. 18, Rule 3. If, when steam-vessels are approachlng each other, either 
vessel f ails to understand the course or intention of the other, f rom any cause, 
the vessel so in doubt shall immediately signify the same by giving several 
short and rapid blasts, not less than four, of the steam whlstle." 

"Art. 28. When vessels are In slght of one another a steam vessel under 
way whose englues are going at fuU speed astern shall Indicate that fact by 
three short blasts of the steam-whistle." 

The obligation imposed to obey thèse rules is imperative, and 
those violating, them, except under circumstances contemplated by 
the rules, must bear the conséquences if damages ensue. It was the 
duty of the Bluefields, with the Straits of Dover on her starboard 
side, to hâve kept out of the way of the other steamer. The Break- 
water, 155 U. S. 252, 15 Sup. Ct. 99, 39 L. Ed. 139; The Delaware, 
161 U. S. 459-466, 16 Sup. Ct. 516, 40 L. Ed. 771 ; The Luckenbach, 
I C. C. A. 489, 50 Fed. 129-134; The Chittagong [1901] App. Cas. 
597. And likewise to avoid a collision with her by crossing ahead of 
her. The Excelsior (D. C.) 102 Fed. 652-655 ; Marsden on Colli- 
sions (4th Ed.) p. 483. And upon approachlng her, if necessary, to 
slâcken her speed, or stop or reverse. The New York, 175 U. S. 
187-201, 20 Sup. Ct. 67, 44 L. Ed. 126; The Albert Dumois, 177 
U. S. 240, 20 Sup. Ct. 595, 44 L. Ed. 751. Instead of taking thèse 
plain and simple précautions prescribed for the government of her 
conduct, the Bluefields pursued a course of her own, which resulted 
in the collision. The Bluefields should hâve avoided the risk of 
collision, and, for failure so to do, is clearly liable. The présence 
of danger, or anticipated danger, was enough to admonish her of 
the necessity of complying with the rules of navigation. The Car- 
roU, 8 Wall. 302-305, 19 L. Ed. 392; The New York, 175 U. S. 
187-207, 20 Sup. Ct. 67, 44 L. Ed. 126; Steamship Co. v. Low, 50 C. 
C. A. 473, 112 Fed. 161, 162, 172; The Richmond (D. C.) 114 Fed. 
208. 

Corning to the considération of the question of the liability of the 
Straits of Dover, by reason of the faults alleged against her, we find 
that the District Court held her also liable for failure to give danger 
signais, upon the green lights of the Bluefields bearing upon her 
port bow for such length of time, immediately preceding the collision, 
as to make it apparent that the Bluefields was crossing her bow and 
that there was great danger of collision; and also because, when 
in such condition, she blew one whistle, stopped her engines, and in 
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about three minutes, without getting a reply from the Bluefîelds, or 
understanding her intentions, reversed full speed astem. We do 
not understand it is denied that, under the circumstances indicated, 
the Straits of Dover so acted. The Straits of Dover, in the position 
stated, was the favored vessel, ând ùnder article 21, supra, was re- 
quired to keep her course and speed; and, upon failure to under- 
stand the course or intention of the Bluefields, should hâve imme- 
diately signified the same by giving several short and rapid blasts, 
not less than four, of her steam whistle (rule 3, art. 18); or, upon 
reversing her engines and puttiilg the same full speed astern, she 
should hâve indicated, the fact by three short blasts of her vi^histle 
(article 28), so as to wam the Bluefields of her movements. The 
Straits of Dover seems clearly to hâve erred in the three particulars 
stated. She should hâve kept her course and speed, unless in case 
of imminent danger, and the Bluefields had the right to assume that 
she would do so (The Britannia, 153 U. S. 130, 14 Sup. Ct. 795, 38 
L. Ed. 660; The Delavirare, 161 U. S. 459-469, 16 Sup. Ct. 516, 40 
L. Ed. 771 ; The Albert Dumois, 177 U. S. 2401-250, 20 Sup. Ct. 
595, 44 L. Ed. 751 ; The Mary Powell, 34 C. C. A.' 421, 92 Fed. 408; 
Hughes' Ad. 245) ; and, in case of emergency justifying a departure 
therefrom, should hâve followed strictly the rules governing such 
maneuver, which she failed to do; and, upon reversing her engines, 
she should hâve also complied promptly with the rules governing such 
movement; otherwise she, herself, by unexpectedly moving back- 
wards, might hâve eut ofîf the only escape the Bluefields would hâve 
had, had she, too, discharged her duty in the emergency in which 
the two vessels were then placed, and by her failure to give danger 
signais utterly misled the Bluefields as to her movements. The Dex- 
ter, 23 Wall. 6g, 23 L. Ed. 84; Belden v. Chase, 150 U. S. 674- 
699, 14 Sup. Ct. 264, 37 L. Ed. 1218, and cases there cited. 

The learned counsel for the Straits of Dover insisted with much 
earnestness, and argued with great ability, to show that the Straits 
of Dover, conceding the faults to be as found against her, should 
nevertheless be held blameless, first, because it appeared that her 
négligence, if any, in no way contributed to the collision, and, if it did, 
it was an error in extremis for which liability should not attach; 
and that the Bluefields, having brought about the collision, and its 
faults being obvions and inexcusable, and enough within themselves 
to account for the catastrophe, ail doubts regarding the manage- 
ment of the Bluefields should be resolved against her, and those of 
the Straits of Dover solved in her favor. The propositions of law 
involved in thèse several contentions may be conceded. It is un- 
doubtedly true that ail presumptions should be solved against the 
vessel primarily liable and clearly in fauit, and doubts resolved in fa- 
vor of the one secondarily responsible, as should errors in extremis 
be excused, and no liability attach to acts of négligence not con- 
tributing to bring about the cause of disaster; but it cannot be said 
in this case either that the failure of the Straits of Dover to foUow 
the rules prescribed for its conduct, on the occasion in question, was 
an error in extremis, or that it did not in part bring about the dis- 
astrous results that followed. The navigators of the Straits of Dover 
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observed the green light of the Bluefields bearing on her port bow, 
in such manner as to make it apparent that the Bluefields was cross- 
ing the bow of the Straits of Dover, and was persisting in this course, 
and that there was great danger of collision, and in this condition the 
Straits of Dover neither continued her speed and course, nor gave 
to the Bluefields the danger signais required to be given, but, on 
the contrary, blew one whistle, stopped her engines, and in about 
three minutes reversed fuU speed astern; and it will not do now 
to rely upon the fact that, because their red Hght was exposed to the 
Bluefields, they had a right to suppose that she too would perform 
her duty under such circumstances, and port her wheel, exhibiting in 
proper time her red light, so as to pass red to red. The conduct of 
those navigating the Straits of Dover shows that at the time they 
did not so consider, but, on the contrary, instead of proceeding on 
their course and at their speed, which might hâve prevented the dis- 
aster, or relieved them from liability, in appréhension of the danger 
which they felt existed, they adopted the opposite course of stop- 
ping, and subsequently reversing her engines full speed astern, and 
utterly failed to comply with the requirements of the lavv in making 
either maneuver. It cannot be said that if the Straits of Dover, by 
reason of the persistency of the Bluefields in crossing her bow, had 
given danger signais, such timely warning to the Bluefields, show- 
ing that her movements were not understood, would not hâve averted 
disaster. The violation of the rules of navigation by the Straits of 
Dover in the three particulars mentioned, being clearly established, 
indeed admitted, she cannot under the circumstances of this case 
be held blameless. Nor can it be said that her conduct did not in 
part contribute to bring about the disaster that followed. Every 
considération requires that thèse rules should be strictly observed 
by those for the government of whose conduct they were prescribed, 
and any departure therefrom should not be lightly overlooked or 
passed by. To do so would destroy the symmetry of the whole, 
and would place questions afïecting the navigation of ships, now well 
settled and certain, in utter chaos and confusion. The taking of 
risks and chances in thèse matters should be discouraged. 

Finding no error in the détermination of facts or the adjudica- 
tion of principles of law announced by the décision of the lower 
court, the same is afiirmed ; each party to pay their own costs. Af- 
firmée!. 
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OLBVBLÀND LINSEED OIL CO. v. A: F. BUGHANAN & SONS, 
(Circuit Court of Appeals, Second Circuit January 8, 1903.) 

No. 41. 

L Sale— Impi.ied Warrantt of Fitnkss— Pleading. 

Allégations in a eomplaint that "défendant contracted and agreed to 
dellver to the plalntlflt * • * one tank car of wdl-settled new process 
linseed oil * * * for use In its business of manufacturlng table and 
euameled oilcloth, and wblcb défendant well knew was to be used in Its 
said business and to manufacture table and enameled oUclotlis," are suf- 
ficient to raise and support an implied warranty of fitness In a sale by 
a manufacturer for a particular purpose. 
S, Samk— Manufactueed Articles. 

PlalBtifï was engagcd in tbe manufacture of oilcloths In which a spécial 
quality of linseed oil was required. Défendant was a manufacturer of 
oU, and Its agent called on plaintifC, and represented that it was using a 
new process, by whIch a superior article of oil for plaintifE's use was 
p;-oduced. They tested a sample, which proved fit for plaintiff's use. 
Defendant's agent promised that If plaintitî would give an order he 
would see that the rlght klnd of oil was furnished for its use, and there- 
after plaintifC purchased large quantitlès, which were satisfactory in use. 
At one tlme plalntifE gave ^n order for two tsfnk cars of the same oil as 
It had before. One car wds recelved and emptied Into plaintiff's tanks 
and used. It proved of inferior quality, not fit for such use, and a large 
loss resulted. HeW, tb9.t, there was an Implled warranty by défendant 
that sùch oil was of the .game quality as that previously furnished plain- 
tlff, and fit for the purppsè for which défendant knew It was to be used. 
8. Same— Action for Breàch of Warkak'tt— Measdre dp Damages. 

In an action for breach of such warranty, in whlch It was found that 
plalntiff was not négligent in using the oil in reliance thereon, the measure 
of damages was the loss actually sustained by reason of such use, and to 
enable the jury to détermine the amount évidence was admissible showlng 
that goods sold by plalntlfC were returned by customers because of de- 
fects due to the poor quality of the oil, or were unsalable, and that in 
other cases plaintifC was obliged to settle wlth customers and pay the 
différences In the value of the goods due to such defeets. 

In Errbr to the Circuit Court of the United States for the South- 
<rn District of New York. 

H. G. Ward, for plaintiflF in error. 
Sidney H. Stewart, foif 'défendant in errer. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

TOWNSEND, Circuit Judge. Writ of error by défendant in court 
below from a judgment of the United States Circuit Court for the 
Southern District of New York entered on a verdict for $7,436.37 in 
favor of plaintifï. 

At the time of the transaction involved herein the plaintifï corpo- 
ration was engaged in the business of manufacturing table and enam- 
eled oilcloth. The défendant corporation was the manufacturer oî 
what was known as "new process linseed oil." Its agent, Butter- 
field, called on the président of the plaintifï corporation at its factory 
with a sample of said oil, explained the détails of the new process, 
and that it was especially adapted to the élimination of an objection- 
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able product known as "foots." Oil which does not contain foots 
is known as "well settled," and only such oil could be used by plain- 
tiffs in their business, l'he présence of foots in linseed oil cannot be 
detected by the eye. The usual test applied is by heating in a test 
tube up to 560 degrees. Butterfield and plaintiffs président thus test- 
ed the sample, and it stood the test. Butterfield said that this oil 
would be satisfactory to manufacture tablecloth. Plaintifï then or- 
dered 10 barrels for trial, which proved to be unsatisfactory, by 
reason of the présence of foots. Butterfield again came to the fac- 
tory, and promised that, if défendant could get another order, he 
would see that the right kind of oil came to them, or that it should 
be perfectly satisfactory. Thereupon plaintifï gave an order for 
some 3,000 gallons, subjected the first car load to a laboratory test, 
found it well-settled oil, free from foots, and used it in manufacturing 
oilcloths, and continued such use of defendant's oil for some six or 
seven months, The last sale to plaintifï prior to the one involved 
herem was specified to be of 40,000 gallons of pure well-settled new 
process oil. While défendant was still making deliveries under said 
contract, defendant's agent called on plaintiff's treasurer, Andrew 
Buchanan, to make a further sale. Buchanan said he wanted oil such 
as had been delivered before. Defendant's agent accepted an order 
for two tank cars of the same oil as plaintiff had had before, and one 
tank car was emptied into plaintifï's tanks. It was not well settled, 
and its use in making oilcloths which were not merchantable was the 
original cause of the damages herein complained of. The other car 
was afterwards returned to défendant. In the view we hâve taken of 
this case it is unnecessary to consider the question whether, under 
the circumstances, plaintifï could or should hâve tested the oil in 
this tank car before using it. The oil was not open to inspection, 
and an inspection would not hâve shown the defect complained of. 
Said oil was used in the manufacture of 2,100 roUs of table oilcloths, 
the fair market value of which would hâve been $1.65 per roi! if the 
oil had been suitable. By reason of the defect in the oil the cloths 
were so damaged that plaintifï was obliged to sell them at public 
auction. The difïerence between the price thus obtained and the fair 
market value, with interest, was $1,714.22. Part of the other oilcloth 
made with this oil was returned by customers; some of it was so 
bent that it could not be straightened, and it was burned; some was 
so stuck together that it could not be sold, even in an auction house. 
Plaintifï settled as well as it could with its customers by giving the 
lowest allowances possible in each case. Plaintifï proved the loss by 
showing the allowance paid in each case, or, in case of sales, by the 
difïerence between the market value and price received. The jury 
returned a verdict for tbe amount of damages thus proved. De- 
fendant has excepted to the refusai of the court to direct a verdict for 
défendant, on the ground that no cause of action on a warranty was 
stated in the çomplaint. 

The çomplaint alleged tlrat "the défendant contracted and agreed 
to deliver to the plaintiff * ♦ * one tank car of well-settled new 
process linseed oil * * * for use in its business of manufacturing 
table and enameled oilcloth, and which défendant well knew was to 
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be used in îts said business, and to manufacture table and enameled 
oilcloths." Thèse allégations are sufficient to raise and support an 
implied warranty of fitness in a sale by a manufacturer for a par- 
ticular purpose. 

Défendant bas also excepted to the refusai of the court to charge 
that there was no warranty in the sale, and that the plaintifï, having 
accepted and used the oil, could not complain that it was not well 
settled. Counsel for défendant relies upon the distinction between 
conditions which are a part of the contract of sale and warranties 
which are collatéral to said contract, and insists that the case at bar 
belongs to the former class, in which he asserts that the only remedy 
of a purchaser is in a refusai to receive, which is waived by acceptance 
and rétention of the article purchased. 

There is an apparently irreconcilable confîict of authority as to 
the distinction between warranties and conditions and as to the rights 
and obligations of the parties thereunder. Much of the confusion has 
arisen from the fact that what are generally considered in this coun- 
try as warranties that the article shall be of the kind or species con- 
tracted for, were, prior to the passage of the sales of goods act in 
England, and are in some of the courts of this country, treated as con- 
ditions précèdent. Benjamin on Sales (7th Ed.) pp. 589, 594, 677; 
Carleton v. Lombard, Ayres & Co., 149 N. Y. 147, 43 N. E. 422. 
Furthermore, the word "warranty" has been used in such a great 
variety of sensés, and the décisions thereon hâve been so anomalous, 
that, as a distinguished jurist has said, "an attempt to arrive at a 
satisfactory conclusion about any principle supposed to be estab- 
lished by them would be hopeless, if not absurd." Chief Justice Gib- 
son in McFarland v. Newman, 9 Watts, 55, 34 Am. Dec. 497. 

The cases relied upon by counsel for défendant are forcible illus- 
trations of this statement. In Reed v. Randall, 29 N. Y. 358, 86 Am. 
Dec. 305, défendants agreed to sell to plaintifï a crop of tobacco 
then growing, "well cured and boxed, and in good condition." A 
majority of the court held that a warranty could not be predicated 
upon said engagement, and that the rules of law by which the rights 
of parties in respect to warranties are regulated were inapplicable. 
In Coplay Iron Co. v. Pope, 108 N. Y. 232, 15 N. E. 335, an execu- 
tory agreement to sell "No. i extra foundry pig iron of the Coplay 
Iron Co. make" was held not to be a warranty, but a mère descrip- 
tion of the article to be sold. On the other hand, the courts of the 
State of New York hâve held that in a sale of "blue vitriol sound and 
in good order" the trial court could hâve decided, as a question of 
law, that there was a warranty that it was sound and in good order 
(Hawkins v. Pemberton, 51 N. Y. 198, 10 Am. Rep. 595), and that a 
contract to sell "pipe iron which should be of a quality suitable and 
proper for use in the defendant's manufacturing business * * * 
was an express agreement or warranty that it should be of that speci- 
fied or designated quality." Dounce v. Dow, 57 N. Y. 16. The dé- 
cision in White v. Miller, 71 N. Y. 118, '129, 27 Am. Rep. 13, is to 
the same effect. And the later New York décisions agrée that, 
in case of breach of an express warranty as thus defined, the warranty 
survives the acceptance. Brigg v. Hilton, 99 N. Y. 517, 529, 3 N. 
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E. 51, 52 Am. Rep. 63; Fairbank Canning Co. v. Metzger, 118 N. Y. 
260, 265, 23 N. E. 372, 373, 16 Am. St. Rep. 753. In the latter case 
Chief Judge Parker, approving the doctrine that a positive affirma- 
tion, relied on as such by the vendee, is an express warranty, quotes 
with approval from an opinion by Judge Learned as follows : 

"There can be no différence between an executory contract to sell and dellver 
goods of such and such a quality and an executory contract to sell and de- 
llver goods -whlch the vendor warrants to be of such and such a quality. The 
former Is as much a warranty as the latter. 101 N. Y. 616, 3 N. E. 905." 

The right of the vendee to recover damages in such cases after 
acceptance is sustained in other jurisdictions. tJnderwood v. Wolf, 
131 111. 425, 23 N. E. 598, 19 Am. St. Rep. 40; Morse v. Moore, 83 
Me. 473, 22 Atl. 362, 13 L. R. A. 224, 23 Am. St. Rep. 783. But 
even the case of Reed v. Randall, as limited by Day v. Pool, 52 N. 
Y. 416, II Am. Rep. 719, is only authority for the proposition that 
where there is no collatéral or express warranty, but the représenta- 
tion as to the quality is part of the contract itself, "the remedy of the 
vendee to recover damages on the ground that the article furnished 
does not correspond with the contract does not survive the accept- 
ance of the property by the vendee after opportunity to ascertain the 
defect." Waeber v. Talbot, 167 N. Y. 48, 60 N. E. 288, 82 Am. St. 
Rep. 712. The doctrine of Reed v. Randall has been denied in 
England. Freeman v. Baker, 5 Car. & P. 475, 483 ; Yeats v. Pim, 
2 Marsh. 141. See Morse v. Moore, supra. 

In the case at bar the défendant, being a manufacturer, promised 
the plaintifif that if it would give défendant an order it would see that 
the right kind of oil came to it for use in making oilcloths in its 
factory. Défendant duly furnished such oil for such use, which, upon 
being tested, was found free from foots, and, therefore, fit for such 
use. Thereafter défendant continued to furnish, and plaintifif con- 
tinued to use, said oil; and when plaintifE gave its last order, de- 
fendant specially agreed that it should be like the oil that had been 
sent to plaintifif. 

The same questions were considered by Judge Wallace in the case 
of Bagley v. Cleveland Rolling Mill Co. (C. C.) 21 Fed. 159. There 
the défendants, being manufacturers, undertook to furnish to ola" 
tifïs a certain quality of steel for the facing of vise jaws. The de- 
fendant sent a sample, which was tested and proved unsatisfactory. 
Thereafter défendant sent other lots of steel, which were satisfactory, 
and later, in response to an order for "same quality as last," sent a 
lot which was a failure. This lot was returned, and the order was 
filled by a new shipment, which was used in making vises. After the 
vises had been sold it was found that the steel was too brittle for this 
purpose, and plaintifï notifîed défendant of the facts, returned a por- 
tion of the steel, and, later, brought suit and recovered damages. 
It will thus be seen that the légal relations of the parties were identical 
with those of the parties herein. The court denied a motion for a 
new trial, and held that there was an agreement on the part of défend- 
ant that the steel should be of the same quality as the lots previously 
sent; that there was a breach of said agreement; and that plaintifïs 
owed no duty to défendant to test the steel before using it. The 
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court in its opinion discussed, inter alia, some of the cases already 
referred to, and reached the following conclusions: 

"Manlfestly. there Js no distinction In princlple, as to the rlglits and remé- 
dies of a purchaser, between a cause of action arising out of a breach of con- 
tract by the vendor to dellver an article of a specifled qunlity or description, 
or out of a breach of a représentation which Is collatéral to the contract, or 
out of such a breach when the représentation or warranty is Implled instead 
of being express. In either case there is an agreement, in substance and 
purport, to the same effect; in either, a breach of it works the same injury 
to the vendee; and in either, the same presumptlon of fact arises from an 
acceptance of the article after the discovery of its defects. Whether the cause 
of action Is for a breach of a contract or for the breach of a warranty is a 
mère matter of nomenclature (Hastings v. Loverlng, 2 Pick. 214); and the 
breach of a pyomise implied by the law works the same conséquences, im- 
poses the samê obligations, and créâtes the same rights, as the breach of an 
express promise." 

We concur in thèse views. The gênerai rules governing contracts 
between manufacturers and purchasers were fully considered in this 
circuit in the very récent case of Dodge v. The Dickson Manufactur- 
ing Company, 51 C. C. A. 175, 113 Fed. 218. 

The principles directly applicable to the case at bar are thus stated 
by the Suprême Court of the United States in Kellogg Bridge Co. 
V. Hamilton, iio U. S. 108, 3 Sup. Ct. 537, 28 L. Ed. 86 : 

"When the seller Is the maker or manufacturer of the thlng sold, the fair 
presumptlon Is that he understood the process of its manufacture, and was 
cognizant of any latent defect caused by such process, and against which 
reasonable diligence might hâve guarded. This presumptlon Is justlfied, in 
part, by the fact that the manufacturer or maker, by his occupation, holds 
hlmself out as compétent to make articles reasonably adapted to the purpose 
for which such or similar articles are designed. When, therefore, the buyer 
has no opportunity to inspect the article, or when, from the situation. Inspec- 
tion is Impracticable or useless, it Is unreasonable to suppose that he bought 
It on hls own judgment, or that he dld not rely on the judgment of the seller 
as to latent defects of which the latter, If he used due care, must hâve been 
Informed during the process of manufacture. If the buyer relled, and under 
the clrcumstanees had reason to rely, on the judgment of the seller, who was 
the manufacturer and maker of the article, the law implles a warranty that 
It Is reasonably fit for the use for which It was designed, the seller at the time 
belng Informed of the purpose to dévote it to that use." 

The same rule is applied in such cases in the state of New York. 
Carleton v. Lombard, Ayres & Company, 149 N. Y. 137, 43 N. E. 
422; Bierman v. City Mills Company, 151 N. Y. 482, 45 N. E. 856, 
37 L. R. A. 799, 56 Am. St. Rep. 635. In the présent case, however, 
the court below left to the jury the question whether plaintifif had 
exercised proper care in the examination and inspection of the oil 
before usingf it. The charge was, ât least, as favorable to the de- 
fendant as it liad a right to demand, and the exceptions thereto on 
the foregûiiig points are overruled. 

The exceptions further challenge the correctness of the charge on 
the measure of damages. The court charged the jury, inter alia, as 
follows : 

"If they exercised due diligence, that of prudent men In golng on and using 
it and making It Into ollcloth and sendlng It to customérs — if they did ail that 
could be expecîted of prudent men — then you will go further and glve damage» 
for what they lost in conséquence of the oil belng bad and being used in that 
way." 
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Later, counsel for défendant having asked the court to charge that 
the measure of defendant's liability was the "différence in the value of 
the oilcloth as manufactured with the oil delivered, and what the 
oilcloth would hâve been worth if the oil had been what was agreed," 
the {ollowing colloquy occurred between court and counsel : 

"Tbe Court: Is not that what Is left to the jury now? Mr. Ward; I do 
net so understand. The Court: I understand it so. Mr. Ward: Your honor 
charges that? The Court: Yes; the jury understand that." 

No further exception was taken after this statement. It must be 
assumed that counsel was satisfied with the charge as thus interpreted. 
The court had already repeatedly stated the gênerai rule in apt lan- 
guage to be understood by the jury, that the defendant's liability, if 
any, was for the direct natural conséquences resulting from the use of 
said oil as défendant understood it was to be used. In order, how- 
ever, to avoid any misunderstanding, it further explained the légal 
efïect of its charge in accordance with the request of counsel for de- 
fendant. This exception to the charge is overruled. 

Counsel for défendant objected to the admission of the testimony 
of plaintiff's treasurer as to amounts paid to customers in settlement 
as aforesaid. The ground of the objections and the theory on which 
said évidence was admitted is shown by the following excerpt from 
the record : 

"Mr. Ward: I object to a lump sum, and think the witness should be re- 
qulred, under your honor's ruling, to state the names of the customers. The 
Court: Thèse figures are given with the Idea that the fa et Is to be made out 
that they came from this bad oil. Mr. Ward: I understand; but my objec- 
tion Is that they cannot say they paid a lump sum. I hâve a right to liuow 
who the customers were, and what each received." 

Subsequently thé witness was recalled, and produced copies of let- 
ters showing the names and addresses of each customer, and the 
amount paid to each in settlement of his claim, and no objection was 
made or further exception taken to said testimony. 

It is clear that the finding of the jury as to the amount of damages 
sustained was correct. The measure of damages in such cases is the 
loss actually sustained by the breach of the warranty. Ferris v. Com- 
stock, 33 Conn. 513. It may be shown by évidence as to the différ- 
ence Isetween the actual value of the damaged goods as manufactured 
and the value of such goods if the article supplied for manufacture 
had conformed to the warranty. Hook v. Stovall, 26 Ga. 704. Evi- 
dence showing the return of the oilcloth on account of such defects, 
or that the goods were unsalable, or that plaintiff was otherwise sub- 
jected to loss by reason of the breach of said warranty, was clearly 
admissible in order to enable the jury to détermine the actual dam- 
ages. Bierman v. City Mills Company, supra. 

The judgment is afHrmed, with costs. 
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ARND, Oounty Treasnrer, ▼. UNION PAC. R. CO. 

(Circuit Court of Appeals, Bighth Circuit. February 16, 1903.) 

No. 1,755. 

1 Taxation— Railuoad Bridge— Taxation for Municipal Purposes Undbr 
lowA Law. 

Under the establishéd rule of décision In lowa, that the taxation of 
property for municipal purposes whlcti receives no beneflt or protection 
dlrectly or indireetly from the municipal government, and Imposes no t)ur- 
dens upon the clty, Is a violation of the constitutlonal provision that 
prlvate property shall not be taken for public use wlthout just compen- 
sation, the eastern half of the Union Pacific Eailroad Company's bridge 
across the Missouri river, which is used exclusively for rallroad pur- 
poses, is not taxable for municipal purposes by the city of Council Bluffs, 
althoUgh wlthln the corporate limits of such city; the eastern end of 
the bridge being over a mile from buildings, street improvements, water, 
or lights, and belng furnlshed neither flre nor police protection by the 
clty, and the land between the bridge and the settled portion of the city 
belng used for agriculture, and not taxable for city purposes under the 
laws of the state. 

In Error to the Circuit Court of the United States for the Southern 
District of lowa. 

This action was brought by William Amd, treasurer of Pottawattamie 
county, lowa, the plalntiff in error, against the Union Pacific Kailroad Com- 
pany, the défendant in error, to recover municipal taxes amounting to 
$3,376.28, assessed In favor of the clty of Council Bluffs, for Its ordlnary 
municipal purposes, on the eastern haU of the def endant's railway bridge 
which spans the Missouri river between the clties of Council Bluffs, lowa, 
and Omaha, Nèb. The case was tried In the lower court on the foUowing 
agreed statement of facts: 

"It is hereby stlpulated and agreed by and between the parties to the above- 
entitled cause that the followlng facts are herein and hereby stlpulated, 
found, and agreed upon by and between the parties hereto, subject always 
to objections thereto for Incompetency, immaterlality, and Irrelevancy: 

"(1) That the limits of the city of Council BlufCs, lowa, extend on the 
west to the center Une of the Missouri river, between the citles of Council 
Bluflfs, in the state of lowa, and Omaha, In the state of Nebraska, and that 
the bridge against which the taxes in this controversy were assessed crosses 
the Missouri river, and that one-half of said bridge Is in the state of lowa, 
and one-half thereof in the state of Nebraska. 

"(2) That the east half of sald bridge is within the clty limits of the city 
of Council Bluffs, lowa, and is the property of the défendant, and that said 
east half of sald bridge Is, and was for ail of the several years sued on, as- 
sessed by the local city assessor of the city of Council Bluffs as real estate. 

"(3) That the municipal taxes for said clty of Council Bluffs, lowa, on the 
east half of sald bridge, have not been paid for several years sued on, and 
represented by the warrants of the county treasurer, hereto attached, marked 
'Exhibit A,' and inade a part of this stipulation. 

"(4) That for said years the défendant has paid the county, state, and. 
scho^ taxes on the east half of sald bridge. 

"(5) That the amount of unpald municipal taxes and penaltles on sald east 
half of sald bridge to September 1, 1901, is $13,713.97, as represented by the 
attached warrants of the county treasurer of Pottawattamie county, state of 
lowa, hereinbefore ref erred to, which warrants are made a part of this stipula- 
tion. 

"(6) That the levy and assessment of taxes on said east half of sald bridge 
for sald years for municipal purposes was the same as the rate levled and 
assessed against other property wlthln the clty limits of said city, except 
upon such property within said city limits, of which there Is a large amount,. 
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«g bas been for ail of sald years speeially exempted from such municipal 
taxes by the action of the authorlties of said clty and of Pottawattamie 
county, for the reason that it recelves no benefits from a municipal point of 
View; the eame being used for agrlcultural or horticultural purposes. 

"(7) That the Cîode of the State of lowa, Annotated, 1897, and ail statutes 
and aets amendatory thereof, shall be and are consldered as évidence In this 
case, vcithout any f urther référence or identification, and any statute, section, 
or act that elther party to this controversy desires to refer to, in said Code 
or the amendments, may be consldered as proven and as In évidence in this 
case. 

"(8) That the eastem terminus of the défendant rallroad Is wlthin the 
llmits of the clty of Councll Bluffs, Pottawattamie county, lowa, and that 
sald defendant's traclis extend to Its frelghthouse, near the junction of Main 
Street and Tenth avenue, and that another Une extends to the intersection 
of Nlnth Street and Broadway In sald clty, and that sald défendant company 
bas valuable buildings, many miles of main and slde tracks, and many acres 
of land, wlthin the clty llmits of the clty of Councll BIufEs. lowa, upon ail of 
which sald buildings, tracks, and lands, whleh are assessed by the executive 
councll of the state of lowa as a part of the rallroad property of sald de- 
fendant company, ail state, county, school, and municipal taxes hâve been 
pald for ail of sald years, except the water fund and gas or street lightlng 
fund taxes upon such of sald property as lies wholly without the llmits of the 
benefit of the same. 

"(It Is agreed that this controversy, and the stipulation and papers hereln. 
shall not, in any wise, shape, manner, or form, afCect the claim of the plalntlff 
or the défense of the company in respect to the taxes for the years Involved 
In this controversy, for water fund and gas and street lightlng fund.) 

"(9) That the location of sald buildings, lands, and tracks are substantlally 
as represented on AUen's Suburban Map of Councll BluHs, lowa, published 
by C. R. Allen in the year 1890, which map Is hereto attached, marked 'Ex- 
hlblt B,' and made a part of this stipulation, and is substantlally correct, and 
may be consldered as part of the évidence in this case. 

"(10) That the map or blue print hereto attached, marked 'Exhlbit C and 
made a part of this stipulation, Is substantlally correct, and may be con- 
sldered as a part of the évidence in this case. 

"(11) That the city of Councll Bluffs, lowa, malntalns a regular police force, 
fire protection, pald firemen, and is furnished wlth gas, water, and electric 
Ilghts, and that said water mains, gas mains, and electric light wires extend 
as far towards sald bridge as the Union Pacific Transfer Depot, but no 
farther. It Is, however, conceded that no regular police patrol of sald bridge 
Is malntalned by sald city, and that sald bridge is patroled by the defendant's 
own employés, and no flre protection Is afCorded to said east half of «aid 
bridge. 

"(12) That sald bridge is about a mile and one-half distant from the In- 
habited portions of the sald city of Councll Bluffs, eastwardly; that for a 
distance of a mile and one-half, In the state of lowa, eastwardly from the 
eastern end of sald bridge, there are no buildings, bouses, or habitations; that 
for a distance of a mile northwardly from sald eastern end of sald bridge 
there are no habitations or buildings; that the lands under sald eastern end 
of sald bridge, and those included in an area extendlng for three-fourths of a 
mile to the north and a mile to the south of sald bridge, and extendlng to 
the east one and one-half miles from the eastern end of sald bridge, are 
used and occupled as farm lands, and solely for agrlcultural purposes; that 
the lands shown on the map as Union Pacific lands, C. R. Hannan, N. P. 
Dodge, and Nathan Merrlam lands are, and bave been for ail of sald years, 
exempted from municipal taxes. 

"(13) That the portion of sald lands referred to, as bas been platted Into 
clty lots and blocks, and as shown by Allen's map, bave never been, and are 
not now, used for clty purposes, but are Inclosed as farm lands, and used for 
agrlcultural purposes. 

"(14) That the corporate authorlties of the clty of Oouncil Bluffs bave 
never laid down or Improved the streets and alleys for a distance of three- 
fourths of a mile north from the eastern end of said bridge, and a mile and 
120 F.— 58 
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one-half èast; ,ïrom the eastern end o( sald bridge, and a mîle and one-halt 
soùth from the eastern end of said bridge, fexcept Thirty-Fifth street and 
Ninth avenue, and that tjiere never bas beep extended to sald platted portions 
of said lands, as above rèferred to, the rëgular policé protectiMi.flre protec- 
tion, and lighting usuaily incident to incorpbrated towns, and éfetabllshed for 
and enjciyed by the eltlzefis'ànd résidents thereof . 

"(15) That said bridge bas been and Is used solely and only for railroad 
purposes, and that the landà Immediately east, north, and south, and extend- 
ing to the distances herelnbefore stated, hâve been at ail tlmes, and are now, 
used for agrlcultural purposes. 

"(16) Ihat the défendant has at ail times for whlch thèse taxes hâve been 
assessed, and for which'sult ts now brought, policed said bridge and lirotected 
It by its ôwn servants, agents, and employés. 

"(17) That the city of Council Bluffs is a city of over 25,000 inbabitants, 
and that Main street and Broadway are the principal streets in sald city." 

The follôwing provisions of the statutes of lowa are cited by counsel as 
the only ones havlng any application to the case: 

"Sec. 616. Taxation of Lands. No lands included within sald extended 
llmits whlch shall not hâve been laid off Into lots of ten acres or less, or 
whlch shall not subsequehtly be dlvided into parcels of ten actes or less by 
the extension of streets and alleys, and whlch shall also in good falth be 
occupied and used for agrlcultural or hortleultural purposes, shall be taxable 
for any city or town purpose, except that they may be subjected to a road 
tax to the same estent as though they were outslde of the city or town 
llmits, which tax shall be pald into the city or town treasury." 

"Sec. 1342. Real Property of Eallways. Lands, lots and other real estate 
belonging to any rallway company, not used exclusively in the opération of 
the several roads, and ail rallway bridges across the Mississippi ànd Missouri 
rivers, and grain elevators, shall be subject to assessment and taxation on 
the same basis as property of Indlviduals in the several counties where 
situated." 

Code of lowa of 1897. 

TJpon the agreed statement of faets, the Circuit Court rendered a Judgment 
for the défendant, and the plalntlfC sued out thls writ of error. 

Emmet Tinley (S. B. Snyder and John Y. Stone, on the brief), for 
plaintiff in error. 
John N. Baldwiii, for défendant in error. 

Before CALDWELL, SANBÔRN, and THAYER, Circuit Judges. 

CALDWELLi Circuit Judge, after statîng the case as above, de- 
livered the opinion of the court. 

The railroad company has paid the state, county, and, school taxes 
assessed on the east half of the bridge, but resists the payment of the 
municipal taxes assessed thereon by the city of Council BluflFs, upon 
the ground that the bridge, though within the corpârate limits of the 
city, is in fact in the country, and receives no benefit or protection, 
directly or indireçtly, from the municipal government, and the city 
incurs no expense, directly or indireçtly, ort account of the same. 

A long and m^broken line of décisions of the Supfeme Court of lowa 
establish the doctrine that private property cannot be taken for pub- 
lic use without just compensation, and that the taxation of property 
for municipal purposes, which receives no benefits or protection what- 
ever from tbê municipal government, and imposes no burdens what- 
ever upon the city, is a violation of this constitutional guaranty and 
is illégal.- Morford v. Unger, 8. lowa, 82;. Fulton v. Davenport, ly 
lowa, 404; O'Hare V. Dubuque, 22 lowa, 144; Bridge Co. v. Dubuque, 
32 lowa, 427 ; Deiman v. Ft. Madison, 30 lowa, 542 ; Taylor v. (Jity 
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of Waverly, 94 lowa, 661, 63 N. W. 347. It is said thèse décisions re- 
late to lands within the city limits used for agricultural purposes, and 
hâve no appHcation to a bridge across the Missouri river within the 
city Hmits. In express terms, such a bridge is not included in thèse 
décisions, but the décisions rest on the broad constitutional guaranty 
against taking private property for public use without adéquate com- 
pensation — a principle as applicable to a bridge hke the one involved 
in this case as to lands. Henderson Bridge Co. v. Henderson City, 
173 U. S. 592, 19 Sup. Ct. 553, 43 L. Ed. 823. 

In the brief of counsel for the city it is frankly stated that the last 
décision of the court, which follows and afïirms its previous décisions, 
is not, and "does not purport to be, based on any statute." 

The long and unbroken line of décisions which we hâve cited must 
be accepted as conclusively settling the law of the state on this sub- 
ject, and are binding on this court. New Orléans v. Stemple, 175 
U. S. 309, 20 Sup. Ct. iio, 44 L. Ed. 174. 

Prima facie, ail property within the corporate limits of a city is 
subject to municipal taxation, but it is a settled principle of law in 
that State that the corporate limits of a city may exceed its taxable 
Hmits, and that real property to which the public ways of the city do 
not extend, and which is beyond the reach of police protection, and re- 
ceives none, and beyond the reach of fîre protection, and receives 
none, and beyond the reach of the city lights, and receives no benefit 
from them, and that is, in a word, denied the enjoyment of any of the 
benefits and protection which commonly flow from a municipal govern- 
ment, cannot lawfully be taxed by that municipality for its municipal 
purposes. This principle, undoubtedly, does not meet with universal 
assent. Judge Cooley (Cooley on Taxation [2d Ed.] 157, 159) refers 
to and criticises unfavorably the lowa and Kentucky cases on this sub- 
ject, but the principle is recognized in guarded language by the Su- 
prême Court of the United States in the case of Henderson Bridge 
Co. V. Henderson City, supra, where exemption from municipal taxa- 
tion for a bridge across the Ohio river was sought on this ground 
under the fourteenth amendment to the Constitution of the United 
States. The Suprême Court, affirming the décision of the court of ap- 
peals of Kentucky in the same case, held the bridge was liable to 
municipal taxation because it was "within the statutory boundary of 
the city of Henderson, and within reach of the police protection afïord- 
ed by that city for the benefit and safety of ail persons and property 
within its limits." 

Accepting the rule prescribed by the Suprême Court of the United 
States in the case cited, which is, in substance, that adopted by the 
Suprême Court of lowa — that, in order to bring municipal taxation 
within the scope of the constitutional provision that private property 
shall not be taken for public use without just compensation, "the case 
should be so clearly and palpably an illégal encroachment upon private 
rights as to leave no doubt that such taxation, by its necessary opéra- 
tion, is really spoliation under the guise of exerting the power to tax" 
— ^we proceed to inquire whether, upon the agreed statement of facts, 
the municipal tax imposed upon this bridge falls within this rule. 

From the agreed statement of facts and the annexed plat, it is ap- 
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parent that the city of Council Bluffs has the corporate limîts of a 
great city, with the population and municipal improvements and agen- 
cies of a comparatively small one. Its boundaries seem to hâve been 
established in anticipation of a future growth in population which has 
not yet come.about. The resuit is that there is a large scope of terri- 
tory within its corporate limits, devoted to agricultural pursuits or 
lying vacant, which differs in no respect from ordinary farm and pasture 
lands in the country. Large bodies of thèse lands, which, under the 
décisions of the Suprême Court of the state, are exempted from 
municipal taxation, and which are not taxed for municipal purposes, 
lie between the raiiroad bridge and the populated district of the city, 
and it is very clear that land lying where this bridge is situated would 
not be subject to municipal taxation. 

The bridge is used exclusively for raiiroad purposes. No wagon 
or foot bridge is connected with it, and no street or streets lead to 
or from the city to it. It is not within reach of the police protec- 
tion of the city, and is patroled and guarded by the servants of the 
raiiroad company. It is not within reach of any of the means pro- 
vided by the city for extinguishing fires, and is far beyond the limits 
of the lighted portion of the city. In a word, it does not receive or 
enjoy any benefit or protection whatever from thèse or other like mu- 
nicipal agencies and appliances provided by the city for the benefît and 
safety of persons and property in the populated portion of the city. 
The case would not be différent in thèse respects if the bridge was situ- 
ated miles outside of the city limits. Upon this state of facts, and 
under the décisions of the Suprême Court of the state, the bridge is 
not liable for the municipal taxes assessed in favor of the city. 

The présent décision applies to existing conditions, which may be 
so changed in the future that the bridge will become liable to taxa- 
tion for municipal purposes. 

The judgment of the Circuit Court is afïïrmed. 



DBLAWARE INS. CO. OF PHILADELPHIA ▼. GREER et aL 

(Circuit Court of Appeals. Eighth Circuit February 23, 1903.) 

No. 1,774. 

1. iNSURABrcB—CoNTRACTS— Construction. 

Policles and contracts of Insurance must be construed, llke other con- 
tracts, according to the ordinary, popular sensé of the terms they contain. 
Tlie meanlng of thelr stipulations, In their common, popular sensé, Is not 
to be dlscarded for some hldden meanlng, that nothlng but the exlgency 
of a hftrd case and the Ingenuity of an acute mlnd would discover. 

Il Same— Mortoagb Clause— Construction. 

The eflect of the mortgage clause, "loss, if any, payable to , mort- 

gagee, as hls Interest may appear," or of words of slmllar Import, often 
attached to policles of fire Insurance, Is to mabe the mortgagee the sim- 
ple appointée of the mortgagor, to reçoive the proceeds of the amount of 
his Interest, and to place his indemnlty at the rlsk of every act and 
omission of the mortgagor that would avold, terminate, or affect the In- 
surance of the latter's interest under the terms of the pollcy. 

f 1. See Insurance, vol. 28, Cent. Dig. § 292. 
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t. SAMB— FORECLOSURE CLAUSE— MORTGAQE CLAUSE— CONSTRUCTION. 

A policy of Insurance to a mortgagor, to whlch was attached a mort- 
gage clause In the above form, contained thèse provisions: "Thls entire 
policy unless othervvise provlded by agreement endorsed hereon or added 
hereto shall be vold * * * if with the knowledge of the insured fore- 
closure proceedinîrs be commenced or notice be given of sale of any 
property covered by this policy by vlrtue of any mortgage or trust deed," 
and "if with the consent of this company, an Interest under this policy 
shall exist in favor of a mortgagee or of any person or corporation having 
an interest in the subject of Insurance other than the interest of the 
Insured as described herein, the conditions hereinbefore contained shall 
apply In the manner expressed in such provisions and conditions of In- 
surance relating to such interest as shall be v^ritten upon, attached, or 
appended thereto." Held: 

(1) The mortgage clause expressed, more clearly than any other stipu- 
lation could hâve done, the provision and condition that the insurance of 
the mortgagees was subject to the risk of every act or neglect of the 
mortgagor vrhlch would avold or termlnate the latter's Insurance under 
the original policy, because that had been the adjudlcated construction 
of this mortgage clause for more than 40 years when It was attached to 
tbe policy. 

(2) The condition of an avoldanee of the policy for the commencement 
of foreclosure proceedings viras not llmited to foreclosure proceedings of 
•whlch the insured had notice at the time or before they were commenced, 
but It covered ail such proceedings, the commencement of whlch he 
acqulred knowledge of at any tlme before the loss occurred. 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

S. B. Amidon (J. F. Conly, on the brief), for plaintiff in error. 
W. W. Padgett and S. H. Barr, for défendants in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. On September 15, 1899, the Dela- 
ware Insurance Company issued its policy of fire insurance to John 
A. Henderson, the owner of a half interest in a building, and of the 
land on which it was situated, in the sum of $5,000. Henderson had 
made two mortgages upon the property — one to James H. Truskett 
for $1,000, and one to Gréer, Mills & Co., a copartnership, and the 
défendants in error in this case, for $5,000. The insurance policy 
contained this provision : 

"This entire policy, unless otherwise provlded by agreement endorsed 
hereon or added hereto, shall be void • • * If with the knowledge of the 
Insured foreclosure proceedings be commenced or notice be given of sale of 
any property covered by this policy by virtue of any mortgage or trust deed." 

On February 28, 1900, Truskett commenced proceedings to fore- 
close his mortgage. On March 5, 1900, the summons in that suit was 
served upon the mortgagor, Henderson. Gréer, Mills & Co. were 
défendants in that action, and on May 7, 1900, they filed an answer 
and cross-petition, in which they prayed for the foreclosure of their 
mortgage. On June 5, 1900, a decree of foreclosure of both the 
mortgages was made, and Gréer, Mills & Co., filed a prsecipe for 
an order of sale under that decree. On June 17, 1900, the building 
burned. 
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Before the proceedings in foreclosurer.were cpmmenced, the im 
surance company, at the request of the raortgagees, had attached to 
its policy the followihg clauses: 

"lioss, If any, payable to James H. Truskett, mortgagee, as his interest may 
appeai'." "Loss, il any, unfler this policy, payable to Gréer Mills Live Stock 
Commission Company, as tïieir Interest may appear, subject to a prior mort- 
gage lield by James H. Truskett." 

The insurance company had no notice or knowledge of the fore- 
closure proceedings until after the fire. Gréer, Mills & Co. brought 
an action on the policy to recover for the loss which they sustained 
by the fire. 

The statement of thèse facts créâtes a strong impression that the 
insurance company was not liable under the contract upon which 
this action was based. Their agreement reads that, if foreclosure 
proceedings be commenced with the knowledge of the insured, the 
policy shall be void, unless otherwise provided by agreement in- 
dorsed thereon or added thereto. There was no other provision by 
any such agreement. Foreclosure proceedings were commenced. The 
insured knew that they had been commenced weeks before the fire. 
Is it not the logical conclusion that the policy was void when the 
fire occurred? The court below answered this question in the néga- 
tive, and counsel for the défendants in error seek to sustain its con- 
clusion upon three grounds : 

Their first proposition is that the mortgagees. Gréer, Mills & Co., 
were excepted from the opération of the foreclosure provision of the 
policy. They argue that a mortgage is an incident of a debt; that 
the right to foreclose is an attribute of a mortgage; that, when the 
insurance company agreed that the loss should be paid to the mort- 
gagees as their interest might appear, they thereby consented to the 
exercise by them of their right to foreclose; and from thèse prem- 
ises they draw the conclusion that the mortgagees were thereby 
excepted from the provision of the policy that it should b^ void if 
foreclosure proceedings were commenced with the knowledge of the 
insured. The soundness of the premises upon which counsel base 
their contention is conceded, but the alleged conclusion does not 
foUow. On the other hand, the plain reading of the clauses of the 
poHcy is, and the évident intention of the parties to the contract 
was, in the first place, to concède the right of the mortgagees to 
foreclose their mortgage, and, in view of this situation, to clearly 
provide what the rights and relations of the parties should be if the 
mortgagees exercised their right to commence their proceedings t 
foreclose. The parties to the policy, in other words, recognized the 
right of the mortgagees to enforce the terms of their mortgafi- 
and provided, in plain terms, that if they commenced proceedings for 
that purpose, and thèse proceedings came to the knowledge of the 
insured, the policy should be void. That this is the true construction 
of the contract is évident both from the customary meaning of its 
terms, and from the fact that at the time it was made there were 
two mortgage clauses in common use — the one hère selected, which 
subjects the insurance of the mortgagee to the risk of ail the acts and 
omissions of the mortgagor, and the union mortgage clause, which, 
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in express terms, excepts the insurance of the mortgagees from 
many or ail of the deeds and delinquencies of the mortgagor. Syn- 
dicate Insurance Co. v. Bohn, 65 Fed. 173, 12 C. C. A. 539, 27 L. R. 
A. 614. The parties to this policy selected and appended to it the 
former clause, and by its légal effect their rights must be measured. 
The cases of Ins. Co. v. Boardman, 58 Kan. 339, 49 Pac. 92, 62 
Am. St. Rep. 621, and Dodge v. Hamburg-Bremen Fire Ins. Co., 
4 Kan. App. 415, 46 Pac. 25, arose upon policies containing the 
union mortgage clause, and are neither controUing nor persuasive 
upon the question at issue in the case before us. 

The second contention of counsel for the défendants in error is that 
the mortgagees were excepted from the efïects of the deeds and 
delinquencies of the insured specified in the policy, because that in- 
strument contained the provision that "if with the consent of this 
Company, an interest under this policy shall exist in favor of a mort- 
gagee or oî any person or corporation having an interest in the sub- 
ject of insurance other than the interest of the insured as described 
herein, the conditions hereinbefore contained shall apply in the man- 
ner expressed in such provisions and conditions of insurance relating 
to such interest as shall be written upon, attached, or appended there- 
to," and there was no stipulation attached or appended to the mort- 
gage clause which in so many words declared that the insurance in 
favor of the mortgagees was subject to the same terms and conditions 
as that of the mortgagor. But the clause which thèse parties selected 
and attached to the policy had a known, deiînite, and adjudicated 
meaning; it had a settled légal efïect when they chose and appended 
it to the contract — the meaning and efïect that the indemnity there- 
by secured to the mortgagees was subject to the risk of every act 
and neglect of the mortgagor which would avoid the original policy 
in his hands. No form of words could hâve been devised or adopted, 
relating to the insurance of thèse mortgagees, which would so clearly 
and conclusively hâve expressed the intention of the parties to this 
contract to subject the indemnity secured by the mortgagees to the 
risk of the acts and omissions of the mortgagor, as the clause which 
they selected and attached to the policy, because a long line of ad- 
judications, covering more than 40 years, had established the fact that 
this was its true meaning and (*fect. Grosvenor v. Atlantic Fire 
Ins. Co., 17 N. Y. 391, 393; Bâtes v. Equitable Ins. Co., 10 Wall. 
33, 36, 19 L. Ed. 882; Smith v. Union Ins. Co., 120 Mass. 90, 91; 
Baldwin v. Ins. Co., 60 N. H. 164, 166; Martin v. Ins. Co., 38 N. 
J. Law, 140, 142, 20 Am. Rep. 372; State Ins. Co. v. Maackens, Id. 
564; Loring v. Manufacturers' Ins. Co., 8 Gray, 28; Savings Inst. 
V. Central Ins. Ce, 119 Mass. 240; Brunswick Savings Inst. v. 
Com. Union Ins. Ce, 68 Me. 313, 28 Am. Rep. 56; Bank v. AmazD. 
Ins. Co., 125 Mass. 431. The true construction of the clause "Loss, 

if any, payable to , mortgagee, as his interest may appear," or 

, of words of similar import, when attached to policies of fire insur- 
ance, is, and has been for more than 40 years, that the mortgagee is 
thereby made the simple appointée of the mortgagor, and that his 
indemnity is at the risk of the acts and omissions of the latter which 
would avoid, terminate, or afïect the mortgagor's insurance under 
the original policy. 
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The opinions in Oakiand Home Fire Ins. Co. v. Bank of Com- 
merce (Neb.) 66 N. W. 646, 36 L. R. A. 673, 58 Am. St. Rep. 663, 
Boyd V. Thuringia Ins. Co. (Wash.) 65 Pac. 783, 55 L. R. A. 165, 
Ins. Co. V. Boardman, 58 Kan. 339, 49 Pac. 92, 02 Am. St. Rep. 621, 
and Delaware Ins. Co. v. Truskett (Kan.) 70 Pac. 11 31, which hâve 
been called to our attention in support of the opposite view, hâve 
been thoughtfully read and considered. The case of Ins. Co. v. 
Boardman is not in point, because the court was there considering 
the union mortgage clause, which expressly provides that the insur- 
ance of the mortgagee shall not be invahdated by the acts or neg- 
lects of the mortgagor, of which he has no knowledge. The opinions 
in the other three cases fairly sustain the contention of counsel for 
the défendants in error, but they are opposed to the established rule 
and the great weight of authority, and they do not commend them- 
selves to our judgment, because they repudiate the long-settled con- 
struction and established meaning of the mortgage clause attached 
to the policy in hand, and ignore the invariable rule that, where the 
intent of the parties to an agreement is clearly expressed by the 
use of unambiguous terms or of stipulations that had a known and 
adjudicated meaning when they used them, they must be held to hâve 
intended that which they expressed, and no room is left for construc- 
tion. The clause which the parties to this action selected and at- 
tached to the policy clearly expressed the condition that the Insur- 
ance of the interest of the mortgagees was subject to the conditions 
which governed the Insurance of the mortgagor, and they must abide 
by their agreement. 

Finally, counsel seriously argue that the true meaning of the pro- 
vision in the policy that it should become void "if with the knowl- 
edge of the insured foreclosure proceedings be commenced" is that 
the policy should become void only when the insured has knowledge 
of the foreclosure proceedings before or at the time when they are 
commenced. Their conclusion from this construction is that since 
the mortgagor in this case never had any knowledge of the fore- 
closure proceedings until the summons was served upon him, a few 
days after the suit in foreclosure was commenced, the prescribed 
condition précèdent to the invalidity of the policy never existed, and 
the insurance company remained liable to pay the subséquent loss. 
In support of this position counsel hâve not failed to find the opinions 
of two courts : Bellevue Roller Mill Co. v. London & L. Fire Ins. 
Co. (Idaho) 39 Pac. 196, and North British & Mercantile Co. v. 
Freeman (Tex. Civ. App.) 33 S. W. 1091. It is by no means impos- 
sible that, if the exigency of the case had required, the diligence of 
counsel would hâve been rewarded with the discovery of a ruling 
somewhere that the stipulation hère under considération really re- 
quired that the mortgagor should not only know of the foreclosure 
proceedings before they were commenced, but that he should also 
institute them against himself. It is plain that the efïect of such a 
construction is merely to cancel this provision of the policy, for de- 
fendants in foreclosure proceedings are seldom informed of the time 
and place of their commencement at the time or before they are be- 
gun. Contracts of insurance, however, are not made by or for casu- 
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ists or sophists, and the obvious meaning of their plain terms is not 
to be discarded for some curious, hidden sensé, which nothing but 
the exigency of a hard case and the ingenuity of an acute mind would 
discover. "Contracta of insurance, like other contracta, are to be 
construed according to the sensé and meaning of the terms which 
the parties hav'e used ; and, if they are clear and unambiguous, their 
terms are to be taken in their plain, ordinary, and popular sensé." 
Impérial Fire Ins. Co. v. Coos Co., 151 U. S. 452, 463, 14 Sup. Ct. 
379, 38 h. Ed. 231 ; Fred J. Kiesel & Co. v. Sun Ins. Office of Lon- 
don, 88 Fed. 243, 246, 31 C. C. A. 515, 518; McGlother v. Provi- 
dent Mut. Ace. Co., 89 Fed. 685, 689, 32 C. C. A. 318, 322. The 
terms of the provision of the policy under considération are clear 
and unambiguous. The meaning of thèse terms, when taken in their 
ordinary and popular sensé, is that the policy becomes void if the fore- 
closure proceedings are instituted, and this fact becomes known to 
the insured, at any time before the fire occurs. The resuit is that, 
unless otherwise provided by agreement indorsed on or added to 
the policy, the insurance of a mortgagee under the customary clause, 
which reads, in substance, "Loss, if any, payable to mort- 
gagee as his interest may appear," ceases if foreclosure proceedings 
are instituted against the mortgagor, and the latter knows that they 
hâve been commenced, at any time before the fire which causes the 
loss occurs. Titus v. Glens Falls Ins. Co., 81 N. Y. 410, 417; Hart- 
ford Fire Ins. Co. v., Clayton (Tex. Civ. App.) 43 S. W. 910; Steam 
Laundry Co. v. Traders' Ins. Co. (Mb.) 52 S. W. 238, 239, 74 Am. 
St. Rep. 521 ; Merchants' Ins. Co. v. Brown, 77 Md. 79, 25 Atl. 992 ; 
McKinney v. Western Assur. Co. (Ky.) 30 S. W. icx>4. The case 
under considération falls fairly within this rule. The judgment below 
is accordingly reversed, and, as this case is hère upon an agreed 
statement of facts, the case is remanded to the Circuit Court, with 
directions to enter a judgment upon the merits in favor of the insur- 
ance Company, with costs. 



SMITH V. HOPKINS. 
(Olrcult Court of Appeals, Seventh Circuit. October 7, 1902.) 

No. 865. 

L ApPBAIi— ASSIGNMENTS OF EeROB. 

Under Circuit Court of Appeals Rule 11 (31 C. C. A. cxlvl, 90 Fed. cxW), 
providlng tJiat assignments of errer stiall set out separately and particu- 
larly each error asserted and intended to be urged, assignments that the 
judgment Is contrary to law, contrary to the évidence, and contrary to 
the prépondérance of the évidence, cannot be reviewed. 

B. Same— Direction dp Verdict— Exception— Nbcessitt. 

An assignment that the court erred in directlng the jury to flnd the 
Issues for the défendant cannot be reviewed, In the absence of an excep- 
tion to such direction at the trial. 

8. Samb — New Trial— Keview. 

The déniai of a motion for a new trial cannot be reviewed by the 
Circuit Court of Appeals. 
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4. Samb— Rbnjjition of Judgment— Rbtibw. 

An asslgniiiënt that the court erred In renûerlng Judgment Is too gênerai 
to presént any questloti for revlew. 
6. SaMB^Rbvibw of Evidence. 

An assignaient that the court erred In excludlng certain testlmony, 
Whlcb Included four prlnted pages of questions propounded to the wit- 
nesa on the trial, wâs objectlonable for failure to set out each error as- 
séxted separately and partlcularly, and was, therefore, Insufflclent to pré- 
sent any question for réview. 

6. SaME— CONDUCT OF COTJHT. 

An asslgnment that the court gave Improper verbal Instructions, fol- 
lowed by -two prlnted pages of remarks by the court during the progress 
of the trial, some of whlch declared reasons for certain ruUngs and others 
regulatèd the eonduct of thé trial, to many of whlch remarks no excep- 
tions were taken, could not be revlewed. 

7. SaMB— HÂBMLEBS Ehrob. 

Where a case was wlthdrawn from the jury at the close of plaiutiff's 
testlmony, remarks by the court during the progress of the trial were 
wlthout préjudice. 

8. Nb8i,igbncb— Injurt to Licensee. 

A rallroad company leased land on the north slde of a river, whlch 
It Improved for a pleasure ground, and thereafter leased other land on 
the south slde for the same purpose, but thls land was not Improved, 
and was only sUghtly used. The only œeans of crosslng the river was 
by defehdant's trestle, and a stalrway was constructed on the south slde 
of the river as an approach to the grounds. Plaintlff's Intestate, a boy 
18 yeârs of âge. In company wlth others, crossed the trestle for a walk 
during a vlslt to the grounds, and went on defendant's rlght of way to 
a pile of rallroad tles beyond the stalrway. Plaintiff's intestate went on 
the plie, whlch fell, and he was klUed. Held, that Intestate was a mère 
licensee, ; and that the rallroad company was not bound as to him to 
exercise care in pillng the ties. 

In Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

Thls Is a suit to recover damages for the death of the Intestate of the 
plalntiff in error, and a review is sought of the judgment below, entered upon 
a verdict dlrected by the court. 

In the year 1890 the rallway company, prior to the recelvership, leased 
several acres of land situated upon the north slde of the Macklnaw river, In 
Tazewell coimty, 111., cleared the land, and fitted the same for a pleasure 
resort, building dinlng and dancing halls, cottages, and stands, and sought 
to Induce the public to fréquent the place for the purpose of pleasure, In- 
cluding fishing and boating. Thèse pleasure grounds lay partly on the east 
and partly on the west slde of the railway, and north of and extending to 
the Macklnaw river, and weré fenced and In charge of a custodian. The 
station was on a trestlework at an élévation of 15 feet above the ground, the 
trestle contlnuing a distance of 300 feet to the north and a distance of from 
780 to 900 feet to the south, wlthin that distance spanning the Macklnaw 
river. At the north end of the trestlework, and to the north of the sta- 
tion, were stalrs dèscending to the pleasure ground below, and at the center 
of the platform of the station was an incline dèscending to the groimds upon 
the east slde of the rallway. In October, 1895, the receîver executcd a new 
lease of thèse pleasure grounds, and also of a pièce of ground on the south 
of the river adjacent to the west Une of the rlght of way, and upon the 
north bordering upon the river. Thls lease was for the perlod of 1 year, 
wlth the privilège of a further perlod of 14 years if deslred by the receiver 
or his successors or by the purchaser of the railway. It was agreed that 
the tract on the south slde of the river mlght be cleared, but should not 
be fenced, and mlght be used lu connection wlth and as part of the pleasure 
grounds then occupled by the company on the north slde of the river. It 
was, however, shown In évidence that the land upon the south bank of the 
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river had never been cleared, and was not in fact prepared for or nsed as 
pleasure grounds at the time of thé injury complalned of, but was covered 
with an undergrowtti and sand and drit't. At the east of the right of way, 
and on the south bank of the river, was a pasture lot owned by some other 
party, and fenced, which was resorted to occasionally by pleasure seeliers at 
the grounds for the purpose of playing bail. The south shore of the river 
was sometimes resorted to for flshing. The ties of thls trestlework were 
eight Inches wide and four inches apart, and people frequently crossed the 
river upon the trestlework, there belng no other bridge spanning the river. 
At the south end, and on the west side of the trestlework, were steps lead- 
ing to the land below, supposed to hâve been placed there at the time of 
the construction of the bridge. At a distance of 15 feet south of thèse steps 
the Company had placed upon Its right of way a plie of rallway ties without 
proper support, and it was in respect of this pile that négligence is charged. 
On the 28th of May, 1800, the plaintifC's Intestate, a lad of 18 years of âge, 
a scholar in a high sehool, being one of a pienic party on that day visiting 
the grounds, with two or three of hls companions crossed upon the railway 
bridge from the north, and upon the right of way of the company south of 
the trestlework, for a walk, and without any spécial purpose, and went upon 
this pile of railway ties. The pile fell, and young Smith was killed. 

Franklin L. Velde, for plaintifif in error. 
W. S. Horton, for défendant in error. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge. The fîrst, second, and third assign- 
ments of error are to the eflfect that the judgment is contrary to 
law; that it is contrary to the évidence; that it is contrary to the 
prépondérance of évidence. Thèse assignments are unavaiHng under 
the rule (rule ii ; 31 C. C. A. cxlvi, 90 Fed. cxlvi) that "an assign- 
ment of errors shall set ont separately and particularly each error 
asserted and intended to be urged." 

The first assignaient does not specify wherein the judgment was 
contrary to law, nor do the second and third assignments specify — 
assuming that we may review the évidence — wherein the judgment 
was contrary to the évidence, or to the prépondérance of the évi- 
dence. 

The sixth assignment, that the court erred in directing the jury 
to find the issues for the défendant, cannot be considered, because 
there was no exception to the ruling of the court in making such di- 
rection. 

The seventh assignment, that the court erred in refusing to grant 
a new trial, is a matter with which this court has nothing to do. 
Van Stone v. Stillwell & Bierce Manufacturing Co., 142 U. S. 128, 
12 Sup. Ct. 181, 35 L. Ed. 961. 

The eighth assignment, that the court erred in rendering judg- 
ment, is alike unavailing, being too gênerai for review. 

The fourth assignment is to the effect that the court improperly 
excluded certain testimony, which includes nearly four printed pages 
of questions propounded to the witnesses upon the trial. This assign- 
ment, within our ruling in Atchison, Topeka & Santa Fé R. Co. v. 
Mulligan, 14 C. C. A. 547, 67 Fed. 569, is not in conformity with 
the rule requiring that an assignment shall set out separately and par- 
ticularly each error asserted. The writer dissented from the ruling 
in that particular, but it is the rule of this court, to be adhered to 
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so long as the ruiing stands. It is further to be said that the assign- 
ment does not comply with rule ii, which requires that, when the 
évidence rejected is oral testimony, a written statement of the sub- 
stance of what the witness was expected to testify shall be filed and 
brought to the attention of the court before the retirement of the 
jury. Grape Creek Coal Co. v. Farmers' Loan & Trust Co., 12 C. 
C. A. 350, 63 Fed. 891 ; United States ex rel. Coquard v. Indian 
Graves Drainage District, 29 C, C. A. 578, 85 Fed. 928. We do not 
hesitate to enforce the rule in this particular case, because many of 
the questions ruled out were subsequently allowed and the testimony 
admitted. 

The fifth assignment is to the efifect that the court gave improper 
verbal instructions to the jury, and that is foUowed by two printed 
pages of remarks by the court during the progress of the trial and 
at différent stages of it; some of them declaring reasons for certain 
rulings, and others regulating the conduct of the trial. The assign- 
ment embraces many remarks to which no exceptions were taken 
at the trial, and as to which no coraplaint can now be made. The 
assignment is, moreover, ineffectuai because whatever remarks the 
court may hâve made to the jury are of no moment, since the cause 
was withdrawn from the jury and a verdict directed without objection. 

This covers substantially the case presented, upon which we are 
constrained to affirm the judgment. We are, however, unwilling so 
to do without saying that in our opinion the resuit reached and the 
direction for a verdict were entirely right. This pile of railway ties 
was upon the right of way of the railroad company. It was upon 
no part of the pleasure grounds, if the unimproved grounds south 
of the river may be so designated. The company owed no duty to 
the plaintiff's intestate with respect to the manner in which those 
ties should be piled. He had no business upon them. Assuming 
that there was implied invitation to the public to go upon the unim- 
proved land south of the river, the receiver owed no duty to the 
public to make a pleasure ground of the right of way. The ties were 
not within, but beyond, the approach to the land, and, in extending the 
walk beyond the approach and upon the right of way, the plaintiff's 
intestate was at most a mère lîcensee, and bound to take things as 
he found them. Xhe receiver owed him no duty except to refrain 
from aggressive injury. The boy was 18 years of âge, and of under- 
standing mind. The cases to which we are referred with respect to 
dangerous appliances in public places likely to attract children of 
tender âge, of which the turntable case, Railroad Company v. Stout, 
17 Wall. 657, 21 L,. Ed. 745, is an example, can hâve no application. 

The judgment is affirmed. 
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CBNTBAL ELECTRIC CO. v. SPKAGUE ELECTBIC CO. 

(Circuit Court of Appeals, Seventh Circuit October 7, 1902.) 

No. 835. 

!. CoNTBAOTS— Dbbts OF Thibd Person— Patmbnt— Pkivitt. 

An Indirect interest in tlie performance of an undertaking by défend- 
ant to pay the debts of a thlrd person does not constitute sufflcient prlv- 
ity to entitle a créditer to malntain an action at law thereon. 
t. Fedekal Coubts— Fobm of Action— Payment of Debt of Thibd Person 
— What Law Gotbbns. 

Whether the remedy to enforce a contract for the payment of the 
obligations of a third person in the fédéral courts is by suit in equity 
or by action at law Is dépendent on the law of the forum. 
& Same. 

Where a corporation, on purchasing the assets of another, corporation, 
contraeted to pay the latter's debts, a creditor of the vendor corpora- 
tion was entitled to sue the vendee at law to recover the debt. 

4. Same— CoBPOBATiONs— Evidence. 

Where, In an action by a creditor of a corporation which had trans- 
ferred Its assets to défendant, plaintiff claimed tbat défendant had con- 
traeted to pay the debts of the vendor, but the minutes of the resolu- 
tion by défendant evidencing such agreement were not produced, and 
the only witness thereto testlfied that the minutes showed a transfer 
of the property, but that he was not certain as to the liabilities and 
obb'gations, except that défendant paid certain liabilities for goods pur- 
chased, the évidence was Insufllcient to establish the agreement 

5. Same— Best Evidence- Failurb to Pboducb. 

Where plaintiff claimed that défendant corporation had agreed to pay 
the obligations of another corporation, whose assets défendant had ac- 
qulred, the fact that defendant's minutes showlng such agreement were 
In another state did not relleve plaintiff from the duty to produce such 
minutes, or a certifled copy thereof, as the best évidence of such agree- 
ment 

6. Same — Statements of Officehs. 

Statements of ofUcers of a corporation that the company had agreed 
to pay the obligations of another corporation, whose assets It had ac- 
qnired, were Incompétent to show such agreement. 

In Error to the Circuit Court of the United States for the Northern 
District of Illinois. 

The défendant in error (plaintiff below) brought Its action at law in as- 
«umpsit to recover of the plaintiff in error (défendant below) for certain 
goods sold and delivered. To thls there was a plea of the gênerai issue, 
with notice of set-off to the effect that, prier to the organization of the de- 
fendant in error, the plaintiff in error was accustomed to purchase goods 
from the Interior Conduit & Insulatlon Company, which company had agreed 
to take back and crédit upon its account, at the cost price, ail goods which 
the plaintiff tin error might purchase, and which it was unable to sell or 
which should become unsalable, and that from the years 18&4 to 1898 it so 
purchased of the conduit company goods which had proved unsalable, and 
by reason thereof It had a elaim against the conduit company which it sought 
to set off against the claim of the défendant in error; that in Pebruary, 1898, 
the défendant In error was organized as a corporation, and took over ail 
the property of the conduit company acquired In its business, and its good 
will, and assumed ail its contracta and liabilities. At the trial, évidence 
was introduced by the plaintiff in error to sustain Its claim wlth respect 
to the set-off against the conduit company, and It undertook, by consent, 
under an Insufficient notice to produce, to show the contents of a resolution 
of the défendant in error with respect to an alleged assumption by it of 
the liabilities of the conduit company. A former secretary and treasurer 
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testlfied that the défendant In error acquired and continued the business 
of the coiidult Company, and that a certain resolution was adopted with 
respect to, the assumption of certain liabllities of the conduit Company; 
that it provided for the assumption of the executory contracte of the con- 
duit Company, and the payment of such debts of that company as were 
exhlbited upon its books, and not otherwise; but he did not remember, and 
could not State, whethei' that resolution provided for the assumption of ail 
of the Indèbtedness of the conduit çompàny. It was also shpwn by the évi- 
dence of McICinlock, the président of the plaintiff Jn error, that in Febru- 
ary, 1898, after the organization of the défendant in error, Mr. Johnson, the 
former pïesident of the conduit company, and then the vice président of 
the défendant in error, stated that the property and assets of the conduit 
company had been taken over by the Sprague Electric Company, and that 
the latter company was to pay the obligations of the conduit company. 
There was évidence tending to establlsh the claim of set-ofE of the plaintiflC 
in error against the conduit company. 

At the conclusion of the testimony the court excluded ail the évidence 
ofCered on the defendant's claim to a set-off, and submltted the case to the 
jury upon the claim of the défendant In error, who returned a verdict in its 
favor. 

John M. Hamline, for plaintiff in error. 
Wm. Brace, for défendant in error. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

It is an undoubted gênerai principle that, to sustain an action at 
law upon a contract, privity of contract is necessary (National Bank 
V. Grand Lodge, 98 U. S. 123, 25 L. Ed. 75), and an indirect interest 
in the performance of an ondertaking does not constitute such priv- 
ity (Keller v. Ashford, 133 U. S. 610, 10 Sup. Ct. 494, 33 L. Ed. 667). 
There are, however, exceptions to the rule — as where the plaintiff 
is the sole beneficiary of the promise, or where assets hâve been 
acquired by the promisor which in equity belong to another, or where 
the promise is to pay the plaintiff. There are other exceptions noted 
in the books. ' 

It is settled in the fédéral courts that whether the remedy in such 
cases is in equity or at law is dépendent upon the law of the forum. 
Willard v. ,Wopd, 135 U. S. 309, 10 Sup. Ct. 831, 34 L. Ed. 210; 
Union Mutual Life Insurance Company v. Hanford, 143 U. S. 187, 
12 Sup. Ct. 437, 36 L. Ed. 118; Willard v. Wood, 164 U. S.' 502, 17 
Sup. Ct. 176, 41 L. Ed. 531. It is needful, therefore, to inquire 
whether by the law of the stàte of Illinois a remedy at law is afforded. 

The nature of the claim hère presented should be preqjsely appre- 
hended. The plaintiff in error- asserts itself to be a creditor of a 
corporation which transferred ail its assets to the défendant in error; 
the latter, as is.claimed, assuming ail its contracts and obligations. 

It has been ruled by the Suprême Court of Illinois that if one, upon 
considération, promises another to pay that other's debt to a third 
person, an action at law may be maintained by the third person upon 
the promise (Brown v. Strait, 19 111. 88 ; Bèasley v. Webster, 64 III. 
465; Steele, Administrator, v. Clark, Administrator, "j"} 111. 474; 
Chicago & A. R. R. Co. v. Coal Co., 79 111. 126), and that a mortgagee 
may sue at law the grantee of the mortgaged premises, who has 
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assumed the debt, the latter becoming primarily liable (Thompson 
V. Dearborn, 107 111. 92 ; Dean v. Walker, 107 111. 540, 47 Am. Rep. 
467; Webster v. Fleming, 178 111. 140, 52 N. E. 975 ; Harts v. Emery, 
Exécuter, 184 111. 560, 56 N. E. 865). The ruling in thèse cases pro- 
ceeds upon the ground that the promise is to pay a specified debt, 
and to a determinate person ; but that court would seem to still hold 
to the doctrine that a stranger to the contract, who is to dérive 
only an incidental benefit therefrom, cannot maintain an action there- 
on at law. Crandall v. Payne, 154 III. 627, 39 N. E. 601. It may 
not, however, be denied that the cases of Shober & Carqueville Lith- 
ographing Co. v. Kerting, 107 111. 344, and Schmidt v. Glade, 126 
111. 485, 18 N. E. y(i2, go far to sustain the proposition that in the 
State of Illinois, where one has agreed, for a considération, to pay 
ail the debts of another, a creditor of the latter may maintain an 
action at law upon the promise against the former, notwithstanding 
that the spécifie debt is not stated in the promise. In the former case 
a corporation purchasing the business of the firm as part of the 
considération of the transfer, assumed its debts and liabilities. It was 
held that a creditor of the firm could hâve his action at law for his 
debt against the corporation. In the latter case a surviving partner 
purchased the firm property, agreeing to pay the debts of the firm ; 
and he was held liable at law to the executor of the deceased part- 
ner for the indebtedness of the firm to the deceased partner appearing 
upon the firm's books, notwithstanding he had paid to the executor 
the amount agreed upon for the transfer of the interest of the de- 
ceased. The doctrine of thèse cases would seem to be somewhat 
shaken by the later holding in Crandall v. Payne, and the line of 
démarcation between the rule and the exception to be not well de- 
fined. In this state of the law, we assume, for the purposes of this 
case> that in the state of Illinois an action at law may be maintained 
by a creditor upon the promise of a third person to the debtor, 
grounded upon considération, to pay ail the debts of the debtor, and 
that therefore this action at law may be maintained if there has been 
shown such a promise. 

The assumption of an obligation by a corporation must be the act 
of its board of directors, and its action is manifested by resolution 
spread upon its records. The minutes constituted, necessarily, the 
best évidence of such promise. Secondary évidence may be resorted 
to upon failure after due notice to produce the record, but that sec- 
ondary évidence must speak to the language of the promise. The 
question hère is, therefore, whether any évidence was introduced, 
compétent to go to the jury, of the character of the promise. It was 
incumbent upon the plaintiff in error to show the nature of that reso- 
lution and promise. It attempted so to do by calling one who may 
be termed an unwilling witness, but that is of no moment ; the char- 
acter of the resolution and promise being not disclosed. The witness 
stated that the proceedings covering the acquirement of the property 
by the défendant in error were embodied in certain minutes con- 
tained in its minute book; that thèse minutes showed that the ex- 
ecutory and officiai contracts of the conduit company were accepted, 
but the witness wa: not certain as to the liabilities and obligations; 
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that the défendant in error paid certain of the liabilities of the conduit 
Company for goôds purchased, and which appeared upon the books of 
the conduit Company, but not otherwise, but that he could not re- 
member that the minutes provided that the défendant in error should 
pay ail the liabilities of the conduit Company ; that he was not cer- 
tain about it. ïhis is substantially ail the évidence touching the 
minutes which are said to contain the supposed promise. It is sug- 
gested that the wîtness sought to avoid disclosure of the nature of 
the resolution or promise contained in the minutes; but, if that 
was so, it could not avail the plaintifif in error. It was bound to show 
the nature of the transaction. It failéd to show that the promise com- 
prehended the payment of debts (especially of disputed claims), and 
if the witness prevaricated, and, knowing the nature of the promise, 
failed to disclose its character, the plaintifï in error was not thereby 
reHeved of its duty to prove the nature of the promise; and, be- 
cause the witness prevaricated (if he did), it was not for the jury to 
guess its character. The way was open by proper proceedmg to 
cause the production of the original minutes, or to obtain a certif 
copy of them; and the plaintiff in error was not relieved from its 
duty in that regard by the fact that, to produce such testimony, it 
was necessary to go to the home of the défendant in error, in another 
State. 

The évidence of the witness McKinlock, the président of the de- 
fendant in error, to the efïect that the former président of the conduit 
Company, and then the vice président of the défendant in error, de- 
clared to him that the latter company was to pay the obligations 
of the conduit company, cannot be considered. The corporation could 
only be bound by its corporate act, and not by the déclaration of its 
ofïicer. The statement was not with respect to the contents of the 
minutes. It was not in the nature of secondary évidence, and there 
was no proof of his authority to bind the corporation by his déclara- 
tion. 

We are of opinion, therefore, that there was no proper évidence to 
submit to the jury from which it could justly say that there was hère 
a promise to pay ail the obligations of the conduit company. 

The judgment will be afBrmed. 



WALKER et al. v. HOUGHTELING et al. 

(Olrcnlt Court of Appeals, Seventh Circuit August 12, tBOZ.) 

No. 858. 

1 Frauddlbnt CoNTBTAiîCES— Transfkr of Propertt to Relatitk. 

The fact that a créditer pref erred by an insolvent debtor Is a relative 
Is not in Itself a badge of fraud, but is a circumstance to be considered 
and glven its due welght in determining the good faith of the transaction, 
and whether a transfer of property by the debtor was in fact made lu 
payment of a just debt. 

1 1. See Fraudulent Conveyances, voL 24, Cent. Dlg. §? 329, 330, 
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i. ExKcunoiî— Srrr bt Claimant ov Propbbtt— Bvidencb Considerbd. 

Evidence examlned, and held Insuflicient to support the clalm that a blU 
of sale of property executed by a mother In favor of ber children, at a 
time when an action was pending agalnst ber, was made in good faitb in 
payment of an actual indebtedness owlng from ber to tbe cblidren, or 
that it was delivered prior to the levy of an exécution, issued upon tbp 
judgment recovered against her in the action, on tbe property. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

See 100 Fed. 253, 104 Fed. 513, 107 Fed. 619. 

In 1899 the appellee Marcia E. Houghteling commenced an action at law 
in the court below agalnst James H. Walker and Emeline Tate Wallier, bis 
wife, substantlally to charge the latter witb tbe rental of a bouse occupied 
by them and leased to tbe husband. Liabllity was predicated upon the stat- 
ute of Illinois, wbicb charges the property of both husband and wife, or 
of either of them, for the expenses of the family and the éducation of the 
children. Tbe trial of tbe suit began on the 3d day of January, 1900, and 
judgment was rendered January 25, 1900, in favor of tbe plaintiffi in that 
suit against both of tbe défendants. The judgment was appealed to tbis 
court, and afflrmed. Wallîer v. Houghteling, 46 O. C. A. 512, 107 Fed. 619. 
On January 26th, exécution was issued upon that Judgment, and delivered 
for exécution to the appellee John C. Ames, marsbal of tbe United States 
for the Northern District of Illinois, and on the 27th of January he levied 
the same upon the Personal property in the résidence of tbe défendants to 
tbe writ. Thereupon, on January 29, 190O, the appellants hère, wbo are the 
children of Mr. and Mrs. Walker, the judgment debtors In the writ, flled 
their bill in the court below against tbe appellees, claiming to be tbe owners 
of and in possession of the property so levied upon, and praying that the 
appellees, the défendants to tbe bill, mlght be enjoined from interférence 
with the property and directed to surrender tbe same to them. On January 
SI, 1900, the court ordered that tbe marsbal deliver the goods to the com- 
plainants upon flling with the clerk their bond, with surety, conditioned that 
in default of prosecuting their bill to effect they should pay tbe amount 
of the judgment recovered In the suit referred to, wbicb bond was approved 
and filed. The answer substantlally pleaded title in the judgment debtors. 
Tbe matter was referred to a master to take testimony and report conclu- 
sions, and on Pebruary 8, 1901, be returned the testimony taken by him 
between April, 1900, and January, 1901, with bis conclusions thereon. 

In 1893, Mr. Walker, Sr., was a member of the corporation of James H. 
Walker Company, doing a large wholesale and retall business in the city 
of Chicago. The corporation failed during the panic of that year. The son 
had been in the service of the company, and was then 24 years of âge. Th'e 
âge of the daugbter does not appear deflnitely, but sbe was a mlnor. Both 
of them resided with their parents, and still so réside, paying nothing for 
their maintenance. The father, by reason of financial disaster, became, in 
part at least, unable to support the family, and it is claimed that the daugb- 
ter, at some time between 1893 and 1896, advaneed to the mother for the 
support of the bousehold the sum of $500, upon the understanding or agree- 
ment that sbe should be refunded the amount; that the son, during the 
same period, advaneed some $30,000 to his mother for the same purpose 
and upon a like understanding. The son entered Into the dry goods com- 
mission business with a capital of eight or nine hundred dollars, and also 
became a broker trading upon tbe board of trade, where be claims to hâve 
made much money. On January 9tb, during the trial of the suit at law, 
or while tbe cause was under considération by the court, Mrs. Walker slgned 
a bill of sale to her children, by which sbe undertook to sell to them "ail 
my remaining bousehold effects and books, also every article of furniture, 
pictures, and brlc-a-brac that I possess. Ail equity in my mortgage against 
John L. Oochrane on North State street, and ail niy equity in tbe follow- 
ing life Insurance policies: policy No. 132,683 in the Northwestern Mutual 
of Milwaukee: policy No. 159,526 in tbe Northwestern Mutual of Milwaukee; 
120 F.— 59 
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poUcy No. 227,359 în.the Equitable Assurance Association of New York." 
It Is conceded that thls blU of sale was sîgned by her in anticipation of a 
possible unfavorable resuit of the litigatlon, and to preventthe plaintlffl In 
tbat suit froEQ obtainlng satisfaction of her clalm ont of the property; but It 
Is alao ciatmed by her that it was also executed to secure to her children 
the aâyances clalmed to hâve been made by them to her. Whether and 
when this blll of sale was delivered — before or after the levy — was a ques- 
tion of contention before the master. The blll of sale was not recorded, but 
it waç clalmed that possession had been delivered — a symbolic delivery — 
by dellvering to the son the key of the house. The master reported as fol- 
io ws: 

"I flnd, flrst, that durlng the perlod referred to by the wltness James H. 
Walker, Jr., therewas advanced by hlm from time to tlme to hls mother, 
Bmeline Tate Walker, a large sum of money, the exact amount of which 
has not been definltely established, except as such advances are shown to 
hâve beenipade by his testimony. 

"Secjond. That to secure the payment of sald advances, Bmeline Tate 
Walker, défendant In the judgment referred to, dld on the 9th day of Jan- 
uary, A. D. 1900, sign a blll of sale to the complainants of the property de- 
scribed thereln, being the same property levied upon by tbè exécution re- 
ferred to, but 

"I flnd and report that the testimony does not show that sald blll of sale 
was actually delivered to the complalnant before the levy of sald exécution; 
and , ; 

"I flnd tlmt sald blll of sale was not placed upon record, and that the 
défendants had no notice of il;s existence prier to or at the time of the levy 
referred to., , 

"I flnd furt'her that upon the facts appearing from the testimony and the 
clrcumstânces under which the alleged conveyance is shown to hâve been 
made, that It was.ijot made In good faith, but that the purpose of said con- 
veyance was to place the property beyond the reach of the Judgment créd- 
itor, Marcla B. Houghteling, and glven for the sole purpose of hlndering 
and delaying creditors, and in fraud of them; 

"And that the property mentioned and described in the amended blll 
was, at the time of the levy of said exécution, the property of Emeline Tate 
Walker. 

"I therefore flnd and report that the allégations of the complainants' blll 
and ameijded blll are not sustalned by the proof, and I therefore recommehd 
that the blll and amended bill be dlsmlssed for want of equity." 

The court below overruled the exceptions to the master' s report, and dls- 
missed the blll for want of equity, from which ruling thls appeal Is taken. 

John M. Harlan, for appeilants. 
Frank Johnson, Jr., for appellees, 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge, after stating the facts, delivered the 
opinion of the court. 

In the absence of restrictive législation, a debtor may prefer one 
créditer to the exclusion of another. Such act, in, a sensé, may 
hinder and delay the unpreferred creditor, but is not for that reason 
alone unlawful. "The test to be applied is whether the debtor, in 
exercising the privilège of making the préférence, acts in good faith, 
with the intent to pay, or secure the payment of, a just indebtedness 
against him, and he cannot be deprived of the right on the ground 
that he knows or intends that the préférence given to one creditor, 
to the extent such préférence shall be available and effective, w'ûl 
operate to hinder and delay other creditors." Nelson v. L,eiter, 190 
111. 414, 422, 60 N. E. 851. We are therefore to consider whether 
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the bill of sale in question was in fact executed in good faith, with 
honest intent to secure an actual indebtedness. There also arises 
upon this record the further question whether the bill of sale was in 
fact delivered prior to the levy. Thèse may be considered together. 
We start with the concession that a conveyance to a relative to se- 
cure an honest debt is lawful. As an isolated fact, it is not in itself 
a badge of fraud. The fact of the relationship, however, is a cir- 
cumstance to be considered and to be given its due weight in any 
investigation of circum stances surrounding the transfer of property 
by an insolvent debtor, and a court of equity should carefuUy scru- 
tinize such a transaction. 

It is not essential to enter upon any elaborate review of the volum- 
inous testimony in this record. We hâve given to it a careful scrutiny, 
and it is only needful to state some of the salient features of it which 
constrain our judgment. For some years Mr. Walker, Sr., was a 
successful merchant, maintaining his family, consisting of a wife, two 
sons, and a daughter, in a manner fitting to his position. Financial 
disaster overtook him in the panic of 1893, and temporarily, and 
for a period of about three years, disabled him, in part at least, in 
the support of his family. It is claimed that the appellant, Mr. 
Walker, Jr., then a young man of 24 years of âge, who with a capital 
of eight or nine hundred dollars during the year 1893 started in 
business upon his own account, during that period of three years ad- 
vanced to his mother from time to time, as a loan, some $30,000 for 
the support of the household, and that the daughter, then a minor, 
also advanced the sum of $500. This money of the son is claimed to 
hâve been made upon the board of trade, which is not impossible, 
and as the master has found that advances were made by him to a 
large and indefinite amount, in the absence of direct testimony to 
the contrary, we are not disposed to question the fact. It is, how- 
ever, a circumstance somewhat singular that until now the son, 
claiming to make thèse large advances as loans to be repaid by his 
mother, should for a period of 10 years after his majority hâve 
lived in the family upon the bounty of his mother, without paying 
or crediting her for his support. It is also a circumstance somewhat 
remarkable, if it was understood and agreed that thèse advances 
should constitute an indebtedness by mother to son, that no account 
of the advances should hâve been kept by either ; the mother being 
whoUy unable to state any amount, and the son being able to state 
in part the amount, and that by loose bank checks in his possession. 
There was not only no légal or moral duty resting upon the father 
and mother to support the son, but there was moral if not lega! 
duty resting upon the son under the circumstances to contribute, 
so far as his circumstances would permit, to the support of his par- 
ents. Under such circumstances it is incumbent upon the son, claim- 
ing an indebtedness from the mother in préférence of another créditer, 
to show clearly that there was an express agreement that the ad- 
vances should constitute an indebtedness to be paid — one which 
could be enforced by légal action. We are not satisfîed from the 
évidence that there was such an understanding. Thèse advances 
seem to hâve ended in the early part of the year 1896, when the 
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father again became able to support his family. The mother had 
some indépendant property, not sufficient to pay thèse advances. She 
was not earning money, nor, so far as the record discloses, in a 
position to pay the debt — if debt there was — otherwise than by sub- 
jecting the property she then had to that debt. And yet, from the 
year 1896 to the présent, there was no accounting between the as- 
sumed debtor and creditor; no demand or suggestion of payment by 
the son ; no request for security, and no suggestion of it, until after 
the commencement of the trial by Mrs. HoughteUng against the 
mother, and then it came from the mother, not from the son, and for 
the avowed purpose of defeating Mrs. Houghteling's claim. On 
January 9, 1900, while the suit against the mother was either upon 
trial or had been submitted to the court for décision, Mrs. Walker, 
becoming fearful of an adverse décision, obtained a blank bill of 
sale, which she fîUed up, conveying ail her property to her three 
children, one of them being a minor son who had not, so far as the 
record discloses, made any advance to the mother. Her thought was, 
she says, to give ail her property to her children, but she subsequently 
erased the name of the minor son. The testimony concerning this 
bill of sale and its delivery is peculiar. That it was signed and ac- 
knowledged on the 9th day of January is made certain, not by the 
testimony of the mother or of the son, but by the testimony of the 
attorney, the notary, and the witness. The testimony of the mother 
and son are in direct conflict with each other and with the testimony 
of the parties which makes certain the date of the exécution. In- 
deed, it may be said that the testimony of each — mother and son — 
is in direct conflict with itself. The testimony of each is replète with 
contradictions and évasions upon material points in the case, and we 
are compelled to regard it as quite unreliable. Thus, the mother dé- 
clares she filled up this blank bill of sale at her house, and when 
only her husband was présent ; that he went out and procured the 
necessary revenue stamps, which she canceled at the house, and she 
then handed the paper to her husband, and had not seen it since 
until the hearing. When it was called to her attention that the bill 
of sale was witnessed and was acknowledged before a notary, she 
déclares that her husband got the persons to corne to the house for 
that purpose, whereas, in fact, it was signed by her and acknowl- 
edged at the office of her attorney. The son asserted that he was 
présent at the office of the attorney when it was signed and executed, 
which was untrue in fact, as he afterwards acknowledged when it was 
clearly shown that he was not there. The son states that subsequently 
the document was delivered to him by his father in the library of the 
house, his mother and sister being présent; that he immediately 
handed it back to the father to deposit it in the lock box in the 
safety deposit vault to which both the father and son had access. 
This account is not corroborated by any one; not by the mother, 
who was examined as a witness, and who testified that she had not 
seen the bill of sale from the time it was executed, and by her given 
to her husband, down to the time of the hearing; and neither the 
father nor the sister, who were alleged to be présent, were called to 
testify. It is sufficient to say that the testimony of the mother and 
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son is so contradictory and evasive that we cannot safely rely 
upon it. 

The master found that the testimony does not show that the bill 
of sale was actually delivered before the levy of the exécution. We 
cannot say that he erred in this conclusion of fact. He had the 
advantage of observing the behavior of thèse witnesses when upon 
the stand. We can only judge them by the recorded testimony, and 
upon that we are unable to say that there was ever any actual 
delivery of the bill of sale. It certainly was in the possession of the 
father after the alleged delivery, and was by him shown to the marshal 
who then had the writ of exécution. The avowed intention of the 
mother, who executed this bill of sale without solicitation and upon 
her own motion, was to defeat the claim of Mrs. Houghteling. We 
are satisfied that it was not made in good faith; that it was not de- 
signed to place this property in the possession of the son and 
daughter for the purpose that out of it they might secure the pay- 
ment of an honest debt. We think it was a mère subterfuge, and 
that the property remained in the control and custody of the mother. 
This conclusion is fortified by the fact that when an order of the 
court had been obtained to return the property levied upon, the 
appellants to furnish bond with the American Surety Company as 
surety, it became necessary to secure the company for its engagement. 
For this purpose the sum of $2,200 was borrowed of a bank to use 
as a cash indemnity with the surety company. The loan was made 
of the bank upon the security of the Cochrane mortgage mentioned 
in the bill of sale, and the son testified that the bank knew that the 
mortgage had been assigned to him, yet this loan of the bank was 
made upon the notes of the father and of the mother, and not of the 
son, and the money was paid in a check to their order, and indorsed 
to the son, who delivered it to the surety company. It also appeared 
by the record that in 1898, after his advances had ceased, loans were 
obtained upon the Insurance policies and the Cochrane mortgage, 
aggregating $12,275, which money was received by him, and which 
he first stated was his own money and in his own possession, but 
subsequently said was received by his father and mother. It is 
somewhat remarkable that a mother who was anxious to hâve her 
son paid his debt, and a son who relied upon the payment of the 
debt, should not hâve suggested the appHcation of a dollar of this 
money to the payment of the debt. 

It is insisted that there was no delivery of possession; that the 
symbolical delivery by the father handing the key of the house 
to the son after assignment of the lease — if that, in fact, was done — 
was insufïicient ; that there was no actual, visible, and continued 
change of possession, the family remaining in possession, and the 
mother in control of the property, precisely as before the alleged 
sale. We deem it unnecessary to consider this branch of the case, as 
the marshal testified that prior to his levy the father exhibited to 
him the bill of sale, and was by him notified of the claim of the chil- 
dren. We assume, without deciding, that such notification put the 
appellee upon inquiry, and obviated the necessity of such change 
of possession as the law required. 
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It was incumbent upon thèse complainants to make good their 
claim to this property. They hâve failed to do this. They bave 
failed to show satisfactorily delivery of this bill of sale. They bave 
failed to show that it was made in good faith, with an honest design 
to secure a debt — if there was a debt. They hâve shown that it 
was made to binder and delay the appellee in the collection of her 
debt. We find no occasion to disturb the fînding of the master. 

The decree is afRrmed. 



INTERSTATE COMMERCE COMMISSION v. NASHVILLB, O. & ST. 

L. RY. CO. et al. 

(Circuit Court of Appeals, Flfth Circuit. February 24, 1903.) 

No. 1,199. 

1. Carriers— UNRBASONABiiE Rates— Evidence to Bstabush. 

A flnding that the rates chargea by rallroads for shlpments to a par- 
tlcular point are unreasonable in themselves, and In violation o( section 
1 of the interstate commerce act (24 Stat. 379 [U. a Comp. St. 1901, p. 
3154]), eannot properly be based on évidence which only tends to show 
that they are too hlgh as compared with the rates charged between the 
Initial points and one or two other points. 

a. SaME— PREFERENCE BETWEEN LOCALITIEB. 

The same évidence which warrants a flnding that dlssimilar circum- 
stances and conditions exist which justify a lower rate for a longer 
haul to one point than for a shorter haul to another also establishes 
that the charging of such rates does not glve one point an undue préf- 
érence and advantage over the other, in violation of section 3 of the 
Interstate commerce act (24 Stat. 380 [XJ. S. Comp. St. 1901, p. 3155]). 

Appeal from the Circuit Court of the United States for the South- 
ern District of Florida. 

J. N. Stripling and L,. A. Shaver, for appellant. 
Ed. Baxter, for appellees. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge. The Interstate Commerce Commission 
found that, on account of dissimilar circumstances and conditions, the 
appellees were justiiied in charging more for the short haul from St. 
Louis, Nashville, and Chattanooga, and over the Georgia Southern 
& Florida Railway Company, to Hampton, Fia., than for the longer 
haul from the same initial points over the same lines to Palatka, Fia. 
This conclusion of the commission seems to be warranted by the 
évidence before the commission, and there is nothing in the addi- 
tional évidence taken in the Circuit Court to justify finding a différ- 
ent resuit. This leaves it clear that in the matters complained of 
the appellees are not violating the fourth section of the interstate com- 
merce act (24 Stat. 380 [U. S. Comp. St. 1901, p. 3155]). 

The bill in this case charges that the rates charged by the appel- 
lees on goods shipped from St. Louis and Tennessee points to Hamp- 
ton, Fia., are unreasonably high in themselves, in violation of section 
I of the act to regulate commerce (24 Stat. 379 [U. S. Comp. St. 
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1901, p. 3154]). As we read the opinion of the commission, filed 
as an exhibit to the bill, the commission did not find that the Hamp- 
ton rates were in and of themselves unreasonable, but found argu- 
mentatively that they were too high, not as based upon the matters 
to be considered in determining such questions, as pointed out in 
United States v. Freight Association, i66 U. S. 331, 17 Sup. Ct. 540, 
41 L. Ed. 1007, and Smyth et al. v. Ames et al., 169 U. S. 546, 547, 
18 Sup. Ct. 418, 42 L. Ed. 819, but largely upon a considération of 
rates and charges between St. Louis, Nashville, and Chattanooga, 
and Jacksonville and Palatka, Fia. The évidence submitted to the 
commission, supplemented by évidence taken in the Circuit Court, 
is not sufïicient for us to find afïirmatively that the Hampton rates 
were in and of themselves unreasonable. The commission furnishes 
the authority for the proposition that with regard to the exaction of 
unreasonable rates the burden of proof is on the complainant. See 
Harding v. C, St. P., M. & O. R. Co., i I. C. Rep. 104; Brewer 
V. L. & N. R. R. Co, 7 I. C. Rep. 234. Certainly, the complainant 
has failed in this instance to prove that the Hampton rates were in 
violation of the first section of the Interstate commerce act. 

The bill also charges that the Hampton rates are in violation of 
section 3 of the commerce act (24 Stat. 380 [U. S. Comp. St. 1901, 
p. 3155]), in that said rates, taken in connection with the rates of 
the appeliees from the same Northern points to Palatka, Fia., give 
said Palatka an undue préférence and advantage over said Hamp- 
ton, and subject said Hampton to an undue préjudice through this 
advantage. The basis of this complaint is that goods shipped from 
St. Louis and Tennessee points to Palatka can be thereafter shipped 
by Palatka merchants to Hampton, and there sold on an equal foot- 
ing with the same goods shipped from St. Louis and Tennessee 
points direct to Hampton, thus enabling the Palatka merchants to 
compete in Hampton with the Hampton merchants ; while the rates 
as charged will not allow the Hampton merchants to ship goods 
from St. Louis and Tennessee points to Hampton, and from there 
to Palatka, to compete in Palatka on the same footing with Palatka 
merchants. In other words, it is charged as a duty of the Georgia, 
Florida & Southern Railway Company, the terminal carrier, to make 
such rates to Hampton and Palatka as will enable the Hampton 
merchants to compete in Palatka with Palatka merchants dealing 
in Western goods; but it must not be forgotten that the rates to 
Palatka, which is a compétitive point, are made by other carriers 
with through Unes which are not parties to this suit. The fallacy 
involved is that Hampton, which is an inland place with no natural 
advantages, shall be put upon the same footing as Palatka, which 
is situated upon a stream navigable ail the year round, and has, 
in addition, several through railroad connections. It seems to be 
clear that the same reasons, in which we concur, which justify the 
commission in finding that the défendant carriers can lawfully charge 
more for the short haul to Hampton than the long haul to Palatka 
over the same line, suihciently answer this charge of discrimination. 

The decree of the Circuit Court is afifîrmed. 
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CLBVBLAND, C, C. & ST. L. EY. C». v. MORTON. 

(Circuit Court of Appeals, Seventh Circuit October 21, 1902.) 

No. 872. 

1. Railroads— Injuries at Crossing— CoKTRiBnTORT Nbgligkncb— Instruc- 
tions. 

Plaintlff, on arrlvlng at a rallroad crossing, observed a passenger train 
standing on the thlrd track from hlm, ready to move. He crossed the 
flrst track, and, on reachlng the second, stepped back to avold the steam 
from the passenger englne; and whlle In that position, sUghtly over the 
flrst track, he was struck by a swltch englue runnlng thereon. The 
court charged that if the switch englne was drlven across the crossing 
without the bell belng rung or the whistle blown, from the place where 
it started, if that was wlthln 80 rods of the crossing, and if the flreman 
who was running the englne dld not exercise reasonable care In looklng 
ahead, which caused the injury, plalntifC was entltled to recover, though 
he dld not use such care for hls own safety as mlght hâve been ex- 
pected of a boy of hls âge, provided the InJury could hâve been avolded, 
notwlthstanding plaintlfC's négligence. If the flreman had exercised rea- 
sonable care in looking ahead. Beld, that such instruction was erro- 
neous, as entirely excludlng plalntiff's contrlbutory négligence in case 
défendant was guUty of the négligence named. 

Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

Geo. F. McNulty and John F. Dye, for plaintif! in error. 
E. C. Craig, for défendant in error. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge. This action was brought originally 
by the défendant in error, plaintiflf below, against the plaintifï in error, 
défendant below, in the Circuit Court of Coles County, State of 
Illinois, to recover damages for personal injuries said to hâve been 
caused by the négligence of the railway company. Subsequently, the 
case was removed to the Circuit Court of the United States, for the 
Southern District of Illinois, upon the pétition of the défendant below, 
showing that the plaintiflf below was a citizen of Illinois, and that the 
défendant below, was a citizen of the States of Ohio and Indiana. On 
the trial of the case in the Circuit Court, the plaintifï below was award- 
ed a verdict for seven thousand five hundred dollars. A motion for a 
new trial was made and denied, and thereupon judgment upon the ver- 
dict was entered ; and to reverse such judgment, this writ of error is 
prosecuted. 

Plaintiflf in error has assigned twenty alleged errors, none of which 
need be considered, except the third, which is based on the foUowing 
instruction : 

"The court Instructs the Jury that if you belleve from a prépondérance of 
the évidence that this switch englne was drlveu onto this Eleventh Street 
crossing without the bell belng rùng or the whistle blown, and that the bell was 
not rung or the whistle blown oontlnuously from the place where it started to 
11 th Street, If that place was wlthln eighty rods from the said crossing, and 
that the said englne was also drlven onto the said crossing in charge of a flre- 
man alone, and th.at the said flreman dld not keep a Tookout, and that he dld 
not exercise reasonable care in looklng ahead, and if you further oelieve 
from the évidence that the plalntiff had started across the tracks at llth 
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Street, anû on accoimt of another engins passing on another track was stand- 
ing on tlie crosslng, and If yoa further belleve from the évidence that the 
firen>an could hâve seen the plalntiû' standing there bad be exerclsed reason- 
able care In looking abead, and if you further belleve from the évidence 
that had the flremau seen the plaintiff he could hâve by the exercise of rea- 
sonable care prevented the Injury, and if you further believe rrom the évi- 
dence that the injury was occasloned as a resuit of the bell not ringing or 
the whlstle not beiug blown, then and in that case It will be your duty to 
find your verdict for the plaintifC, although you may believe from the évi- 
dence that the plaintiff did not use such care for bis own safety as might be 
expeeted of a boy of his âge and discrétion, provided if you believe from the 
évidence the injury could bave been avoided notwithstanding his négligence 
if the fireman had exerclsed reasonable care in looking ahead." 

The possible effect of this instruction, upon the fortunes of the case, 
will be understood in the light of the following facts : 

John Morton, at the time of receiving the injuries, was a boy 
of about tvvelve years, on his way to the Post Office, in the City of 
Mattoon, on an errand for his mother. Flis way lay southward along 
Eleventh Street. Arriving at the railroad crossing, he observed an 
engine attached to a passenger train, standing on the third track from 
the north, apparently ready to move. After crossing the first track, 
and upon reaching the second, the passenger engine started up, which 
caused the boy to step backward to avoid the jets of steam. While 
in that position, a little south of the first track, and still engaged in 
watching the passenger engine, he was struck by a switch engine run- 
ning on the north track. This switch engine was operated by a fire- 
man only, the engineer having alighted a block away. 

The claim of the plaintifif below was, that the fireman was not on 
the look-out, and that no bells were rung, or other signais given. 

The principal question relates to contributory négligence. If the 
boy, having looked up and down the north track, (as he says he did) 
and seeing nothing approach, became so absorbed in the passenger 
engine that he did not look again upon the other track, and if the situa- 
tion thus created was such that boys of his âge, in a like situation, 
would hâve become in a like manner absorbed, the imputation of con- 
tributory négligence might not necessarily follow. A boy of twelve, 
less sensitive to danger than a maturer man, is, at the same time, more 
likely to become oblivious to his gênerai surroundings by the présence 
of some interesting détail, such as the passing of an engine. The law 
requires of such a boy only the care commensurate with his years and 
appréciation of danger. 

But, in the instruction under considération, immunity from con- 
tributory négligence is not made to turn upon the boy's excusable 
absorption in the passing passenger engine. For anything that ap- 
pears in the instruction, the boy may not hâve been so absorbed. He 
may hâve been apprised of the approach of the other engine, thinking 
it would stop. He may hâve thought that he stood in the clear be- 
tween the tracks. Various considérations, other than that of absorp- 
tion in the passing engine, may account for his conduct. Now, while 
none of thèse would excuse his conduct, the instruction treated them 
as if they would. '■'t in efïect, excluded the whole law of contributory 
négligence, in case the failway company was guilty of the négligence 
named. 
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In this, the instruccion was too broad. Were the boy's, absorp- 
tion in the passing engine the only inference that could reasonably 
arise on the facts proven, a différent question would arîse. But as has 
been pointed out, such is net the case. Other motives are reasonably 
inferable. Thçir existence upon the proof, it was the right of counsel 
for the railway company to argue, and the province of the jury to con- 
sider. Their withdrawal from the jury's considération — and such is 
the effect of the instruction — -was erroneous. 

The judgment of the Circuit Court is reversed, and the case re- 
manded with instruction to grant a new trial. 



In re SCHUJAHN. 

SC3H0TT V. GLATJSEK et al. 

(CJlreult Court of Appeals, Seventh Circuit. October 7, 190Z) 

No. 884. 
1. ExKCUTOBT Sale. 

A contract reeiting: "Sold to-day to Q. & B. two hundred and twenty- 
flve (225) cases of fall made Brick Clieese as follows: One hundred (100) 
cases to be slilpped at once. Thèse hundred cases I sell to G. & E. at 
1014e per pound, if the cheese is accounted for between now and De- 
cember flrst. If G. &: E. do not account for this lot bef ore the flrst of 
December at lO^^c per pound they may do so at any time between De- 
cember flrst and January flrst at the then rullng market prlce. I agrée 
to pay the storage on this lot up to the time of the final acceptance by 
G. & E. Oné hundred and twenty-flve (125) cases are to be kept by me 
In factory subject to G. & E.'s order and may be accounted for by them 
under the same conditions as the above hundred (100) cases, the price be- 
tween now and the flrst of December to be 10%c for the hundred and 
twenty-flve cases, and after the flrst of December the market price," etc. — 
shows a mère exècutory sale, and does not pass the tltle In prsesentl. 

Appeal from the District Court of the United States for the East- 
ern District of Wisconsin. 

The substantial facts of this cause are as follows: Frank Schujahn, a 
manufacturer of cheese in Dodge County, Wisconsin, on the 28th of October, 
1901, entered into a contract with appellees, cheese dealers in Chicago, in the 
térms followlng: 

"Chicago, Oct. 28, 1901. 

Sold today to Glauser & Ehrat two hundred and twenty-flve (225) cases of 
fall made Brick Cheese as follows: One hundred (100) cases to be shipped 
at once. Thèse hundred eases I sell to Glauser & Ehrat at IQH-Ac per pound, 
if the cheese Is accounted for between now and December flrst. If Glauser 
& Ehrat do not account for this lot before the flrst of December at lO^c 
per pound they may do so any time between December flrst and January 
flrst at the then ruling market prlce. I agrée to pay the storage on this lot 
up to the time of the final acceptance by Glauser & Ehrat. 

One hundred and twenty-flve (125) cases are to be kept by me in factory 
subject to Glauser & Bhrat's order and may be accounted for by them 
under the same conditions as the above hundred (100) cases, the price be- 
t-Wcen now and the flrst of December to be 10%c for the hundred and twenty- 
flve cases, and after the first of December the market price. 

Ail this cheese Is to be of strictly fancy quallty and guaranteed to hold 
out In weight. Frank Schujahn." 

Schujahn was, at the time of the maklng of this contract, insolvent; but 
appellees had no notice of such insolvency. On the same day appellees 
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delivered their check to Schujahn for $2,000, and took from hlm hls prom- 
issory note for tl)e same sunj, payable at sight, with six per cent. Interest, 
and eontainlng a power of attomey autliorizing confession o£ judgment. 
The check was paid to Schujahn itx due course of business. 

November 9t)i, 1901, Schujahn was adjudged a bankrupt upon hls volun- 
tai-y pétition, and Schott, appellant, was in due course elected and qualified 
as trustée. 

November 2nd, 1901, a large portion of the property of Schujahn was 
seized upon attachaient; and with knowledge of thls fact, and of Schu- 
jahn's then insolvency, November 4th, 1901, the foUowing contract waa 
entered into between the parties: 

"Chicago 190. . 

Agreement entered into today between Frank Schujahn, party of the 
flrst part, and Glauser & Ehrat, party of the second part. Frank Schujahn 
agreed to deliver to Glauser & Ehrat two hundred and twenty-flve (225) 
case of fall made Brick Cheese f. o. b. cars Kublcon and Hartford, Wis- 
consin. Said Frank Schujahn agrées to deliver hundred (100) cases of the 
above Cheese at once and (125) oue hundred and twenty-flve cases between 
today and January flrst, 1902. 

Glauser & Ehrat agrée to pay said Frank Schujahn at the rate of ten 
and one quarter (lOVic) cents per pound for the flrst mentioned hundred (100) 
cases of Brick Clieese and tliey agrée to pay at the rate of ten and one- 
half cents (10%c) for the other one hundred and twenty-flve (125) cases of 
Brick Cheese. They also agrée to advance said Frank Schujahn two thou- 
sand dollars ($2000) m cash on thèse two huudred and twenty-flve (225) 
cases now in the celiars of hls factories situated in Hartford and Huilsberg, 
AVisconsin, receipt of whlch Is hereby acknowledged by him. 

Frank Schujahn. 

Chicago, October 28th, 1901." 

The pétition of appellees was to hâve the cases of cheese named in the 
contract of October 28th, declared appellees' property; and set the same 
apart to them. On this pétition the référée ruled adversely to appellees; 
but upon revIew, tUe ruling was reversed by the District Court, and an 
order entered requlring the trustée to deliver the cases of cheese to the ap- 
pellees as the property of the appellees. From thls order thls appeal is 
prosecuted. 

Jackson B. Kemper, for appellant 
Harry M. Silber, for appellees. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge, after stating the foregoing facts, de- 
livered the opinion of the Court : 

It is unnecessary to pass upon the effect of the mémorandum agree- 
ment of November 2nd. The case turns on whether the mémorandum 
agreement of October 28th constitutes an executed sale of the cheese, 
vi'hereby the title passed from Schujahn to the appellees. 

We are of the opinion that the sale was executory merely, to be 
completed in the future by the delivery to, and acceptance by the 
appellees. The contract provides for iinal acceptance in futuro, and 
it seems plain that if any of. the cheese had not been of the quality 
named, rejection would hâve been within the power of the appellees. 
The transaction was thus incomplète, remaining open to some furtlier 
act upon the part of the appellees. A transaction thus situated is not 
such sale as passes in praesenti the title to the property. 

The order appealed from will be reversed, with instructions to the 
District Court to enter an order dismissing the pétition of the ap- 
pellees. 
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CHANDLER v. THOMPSON. 
(Circuit Court of Appeals, Seventh Circuit October 7, 1902.) 

No. 883, 

Il JtrnaMBNT — Fraud of Other Crkditors— Collatéral âttack. 

Judgments offered as clalms agalust the estate of a bankrupt are open 
to collatéral àttack on the pétition of a creditor alleging that they repre- 
sented no real Indebtedness, but were fraudulently and coUuslvely con- 
fessed and entered pursuant to a soheme between the judgment creditor 
and the bankrupt to defraud other credltors of the latter. 

Appeal from the District Court of the United States for the District 
of Indiana. 

Herman W.- Stillman, for appellant. 
Perry L,. Turner, for appellee. 

Before JENKINS and GROSSCUP, Circuit Judges, and SEA- 
MAN, District Judge. 

GROSSCUP, Circuit Judge, delivered the opinion of the Court: 
The appellant, Frank R. Chandler, is a judgment creditor of the 
bankrupt, upon a judgment for costs rendered in Cook County, Illi- 
nois. The appellee is also a judgment creditor of the bankrupt, in 
two judgments for $14,427.40 and $12,803.40, entered by confession in 
the Circuit Court of Cook County, Illinois, June I3th, 1896, upon 
judgment notes dated January 4th, 1896; one of said judgments be- 
ing in favor of appellee, and the other in favor of one Minnie A. 
Perham, subsequently assigned to appellee. Tlie appellee and Minnie 
A. Perham, are daughters, by a former wife, of one Alfred L,. Ward, 
husband of Clara E. Ward. 

Clara E. Ward having been declared a bankrupt, and the judgments 
before mentioned having been ofïered as claims against the estate, 
a pétition was fîled by appellant objecting to said judgments as claims, 
and praying their disallowance upon grounds stated as follows : 

"And the underslgned upon Information and belief, charges the fact to 
be that the said bankrupt, Clara E. Ward. never borrowed any money from 
the said Minnie A. Perham, or Alice A. Thompson, and was never Indebted 
to them, or elther of them, and never knowlngly executed any promlssory 
notes to thelr order, or powers of attorney to confess judgments In their 
favor, for any sum whatsoever, and that tlie notes upon which the said 
confessions were entered, and the powers of attorney thereto attached were 
caused to be executed by the said Alfred L. Ward, and said confessions 
were entered and said creditor's blU flled, ail by and at the instigation of 
the said Alfred L. Ward, as part of a scheme on the part of the said Alfred 
L. Ward in ald of said suit In the name of Clara B. Ward against said 
flrm, and as a further suit against said flrm In case said flrst named suit 
should termlnate favorably to said flrm; and that said confessions were 
designed to hinder, delay and defraud the said flrm of Chandler and Com- 
pany and the owners of said mortgages, and that the same are fraudulent, 
and should be disallowed and discharged by thls Honorable Court." 

When the case came on for hearing before the référée, évidence 
was ofïered in support of the objections, but excluded upon the 
ground that the judgments could not be impeached in any court other 

î 1. See Judgment, vol. 30, Cent. Dig. S 958. 
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than the one in which they were rendered ; and it is upon this ruling, 
approved by the court, that the real question in this appeal is pre- 
sented, 

The averments, in the pétition, of fraud and collusion are inartis- 
tically drawn. They show in substance, however, that no real debt 
underlay the judgments, but that the judgments were entered in pur- 
suance of a scheme (to which both judgment créditer and judgment 
debtor were parties) to hinder, delay, and defraud certain claimants, 
in the collection of claims pending against Clara E. Ward. 

The case, thus presented, is not that of an attack collaterally upon 
the judgments by the parties thereto, or their privies. It is the case 
of an attack by the trustée of third persons, Etrangers to the judg- 
ment, whose rights and interests would be injuriously afïected, if the 
judgments were allowed to stand proved as claims. As to such per- 
sons, a judgment procured through the collusion of the parties there- 
to, and founded upon no real debt, is to be treated as void, and open 
to collatéral attack whenever, and wherever it may corne in conflict 
with their rights or interests. Black on Judgments, § 293. A judg- 
ment not founded on an actual debt or other légal liability, due or 
enforceable at the time of its entry, will not be upheld against cred- 
itors of the judgment debtor. Palmer v. Martindell, 43 N. J. Eq. 90, 
10 Atl. 802. 

The District Court should hâve given appellants an opportunîty 
to prove the allégations of their pétition, and for failure to so do, the 
order appealed from is reversed, with instructions to proceed further, 
in accordance with this opinion. 



DAVIS V. PERRY. 
(Circuit Court of Appeals, Second Circuit January 8, 1903.) 

No. 21. 

1. Patents— Validitt and Infringbment — Inkstand. 

The Davis patent, No. 605,177, for an inkstand. discloses Invention In 
vlew of the simpllclty of the device and the élimination of parts from 
the inkstands of the same gênerai type in the prier art, and its utility 
and success, although the improvement is a narrow one. Claims 1 and 
3 also held infringed by Inkstands made in accordance with the AsBley 
patent, No. 661,334. 

2. Same — Infringembnt— Dépenses. 

Where infringement would necessarily or naturally resuit from the or- 
dinary use of a device, a défendant cannot escape liability for Infringe- 
ment by merely showlng the posslbility of a différent use. The décisive 
question is whether the opération of the alleged Infringlng device when 
In use Is the same, and produces the same results. 

Appeal from the Circuit Court of the United States for the Eastern 
District of New York. 

For opinion below, see 115 Fed. 333. 

F. P. Warfield, and Charles H. Duell, for appellant. 
Clifton V. Edwards, for appellee. 

Before WALLACE, TOWNSEND, and COXE. Circuit Judges. 
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TOWNSEND, Circuit Judge. This cause cornes hère upon an 
appeal of the complainant in the court below from a decree of the 
United States Circuit Court for the Eastern District of New York 
dismissing the bill alleging infringement of patent No. 605,177, grant- 
ed June 7, 1898, to Emry Davis, for an inkstand. In the suit as 
originally brought infringement was also alleged of complainant's pat- 
ents Nos. 399,844, granted March 19, 1889; 413,390, granted Oc- 
tober 22, 1889; and 491,640, granted February 14, 1893. The court 
entered a decree ordering the bill dismissed as to ail of the patents 
in suit on the ground of noninfringement. The complainant appealed, 
and on this hearing withdrew the appeal as to ail the patents except 
No. 605,177. 

In the spécification of said patent the patentée states that this in- 
vention relates to the class of inkstands covered by prior patents 
granted to him, and that "the object of the invention is to provide 
an improvement on the form and style of inkstands covered by 
said patents, and one which is more simple in construction and opéra- 
tion, and also less expensive." 

The claims are as follows : 

"(1) An Inkstand comprising the comblnatlon of an exteriorly-cylindrlcal 
ftlr-filled funnel-float centraUy-tubular, and an interiorly-cyiindrical réservoir 
provided with a base, and In whIch the float closely flts to slldably engage 
the Interlor walls thereof, the said float being of a form and adapted to sub- 
stantially wholly oecupy the Interior bf said réservoir, whereby air is ex- 
cluded from said fluld other than through the center of the float, substantially 
as shown and described. 

"(2) An Inkstand formed of a oyllndrleal body or réservoir provided with a 
base, 6, and an annular flange, 8, in combination with an exteriorly-cylindrical 
float substantially occupying the Interior of the réservoir, and fitting wholly 
within the same, the said float being provided with an annular flange, 14, at 
top, adapted to rest upon and proJect above the flange, 8, of the réservoir, 
and the said float being vertlcally movable in and freely removable from the 
said réservoir, substantially as shown and described. 

"(3) In an inkstand, a réservoir conslsting of a cyllnder open at the top, 
and provided with a closed lower end, supported by a base, in combination 
with a funnel float havjng exterlorly longitudinal and latéral dimensions and 
form approximately corresponding to those of the interior of the réservoir, 
substantially as shown and described. 

"(4) In an inkstand, the combination with a réservoir having a uniform 
wldth àt and upward from the bottom thereof, and open at the top throughout 
Its width, of a centraUy-tubular air-fllled float having exterior longitudinal and 
latéral dimensions and form approximately corresponding to those of the 
interior of the réservoir, whereby the whole of said réservoir is occupied by 
the float, the said float normally resting upon the bottom of said réservoir and 
projecting above the top of the same, whereby it is adapted to deliver the 
ink from its lowest level without the top of said float being movable below 
the top of the réservoir or below the ink at Its highest level, and the dellvery 
of said float being wholly from the center thereof, said float fltting closely in 
the réservoir, whereby the walls of the same engage therewith. 

"(5) An inkstand consisting of an Interiorly-cyiindrical vertical réservoir, 
and a hollow cylindrical air-fllled float mounted thereln aud closely fltting said 
réservoir, and adapted to move vertieally thereln, and consisting of an oute- 
tube, the upper end of whlch is closed by a conical cap, the base of whicïi 
cxtends upwardly, and the apex of which extends downwardly and inwardly 
and is provided with a tubular extension which projects downwardly and 
centrally through said outer tube, said outer and inner tubes being each open 
nt the bottom, the longitudinal and latéral dimensions of tlie float being sub- 
Rtnntially equal to the corresponding dimensions of the interior of the reser- 
l'oir, substantially as shown and described. 
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"(6) An Inkstand conslstlng of an Interlorly-cyllndrlcal vertical réservoir, 
and a hoUow cylmdrlcal air-filled float mounted therein and closely fltting 
said réservoir, and adapted to move vertically therein, and consisting of an 
outer tube, the upper end of wliicli is closed by a conical cap, tlie base of 
wliicli extends upwardiy, and the apex of which extends downwardly and 
inwardly and is provided with a tubular extension which projects down- 
wardly and centrally through said outer tube, said outer and inner tubes 
being each open at the bottom, and longitudinal and latéral dimensions of 
the float being substantially equal to the corresponding dimensions of the In- 
terlor of the réservoir, and said réservoir being provided at the top thereof 
with an annular overflow chamber, the inner wall of which is formcd by said 
float, substantially as shown and described. 

"(7) In an inlistand the combination with a réservoir wholly open at tho 
top, and Interiorly-cylindrical, of an exteriorly-cylindrical hollow air-filled 
float, having a central vertical delivery, said float laterally fltting the walls 
of the réservoir, and longitudlnally formed so that when resting upon the 
bottom of the réservoir it will proJect above the top of the same, the upper 
end of said float being provided with an annular flange wbereby the upper 
portion of said float and said flange conjunctively form the closure of the 
open top of the réservoir. 

"(8) An inkstand consisting of two parts, one adapted to receive the other 
wlthin it, the same being wholly open at one end and closed at the other, 
said part forming the Ink-reservoir, and the other part of the device being 
formed to télescope wlthin said flrst part or réservoir, and closely fit the 
wall thereof, said part being of a length corresponding with the depth of the 
réservoir and being provided with a flange to limit the telescoping of the 
parts and permit their mutual detachment, said inner part being adapted 
to deliver or supply the ink, and being formed into a funnel at the top, into 
a float throughout its length. and into a tube throughout its center. 

"(9) In an inkstand the combination with a float of the character described 
of a réservoir formed to receive the said float within it, and to closely sur- 
round the same, said réservoir being provided with a base on which said float 
is adapted to rest, and extending approximately to the top of said float 
said réservoir being of a uniform width throughout the major portion of Its 
interior, and being of an increased width at the top thereof to form a vertical 
annular groove or recess itself of uniform width, said upper recessed portion 
of the réservoir being wholly open at the top to permit the free insertion and 
removal of the float." 

The improvement covered by the patent chiefly consists, as stated 
by the patentée, in such a combination of a float with an interiorly- 
cylindrical réservoir, both of which were old, as dispenses with an 
outer supply réservoir and an interior feeding réservoir, and provides 
"a two-part inkstand, in which there are no covers, in which the 
réservoir is entirely open at the top, except for being closed by the 
float, as herein stated, and that thèse two parts are mutually détach- 
able directly without manipulation." 

The patents chiefly rehed upon to support the défense of lack of 
patentable novelty are said prior patents Nos. 399,844, 413,390, and 
491,640, granted to coraplainant, and patents Nos. 32,207 and 39,754, 
granted in 1861 and 1863, respectively, to Joseph W. Ross, and pat- 
ents Nos. 425,672 and 425,674, granted in 1890 to J. Heberling. 

The prior Davis patent 491,640 comprised an outer ink réservoir 
provided with an air-tight cover having an air vent and plug. A 
circulât sleeve intégral with said cover extended downward nearly 
to the bottom of said réservoir, and was open thereto. The ink 
from this réservoir passed through an aperture in the bottom of an 
ink tube identical in structure with that of the patent in suit, ar- 
ranged to fit said ink sleeve and float in the surrounding ink. There 
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were many practical objections to the efEciency of thîs înkstand, 
chiefly because the whole opération of the stand depended upon the 
quantity of air in the air chamber, and was afïected by variations 
in itS température, and because it was necessary to manipulate the 
plug to meet the varying conditions. The only structural change 
covered by the fourth patent consisted in putting a flat closed bottom 
on the sieeve. The question is whether this change involved inven- 
tion. This construction obviated the objections necessarily attendant 
upon the use of the air chamber and plug. It was simpler, more 
efficient, and more easily fitted and cleaned than the earlier Davis 
inkstands. The essence of the inventive conception consisted in the 
discovery that the functions discharged in this class of inkstands by 
the co-operation of the outer air chamber and réservoir with the 
inner sieeve, and for the discharge of which it had always been sup- 
posed that such co-operation was necessary, could be discharged by 
an inner sieeve alone, and in the practical utilization of this discovery 
by the mechanical expédient of inclosing its bottom. That this was 
not obvious is shown by the expérience of this patentée with prior 
patents, and by the prior art in gênerai. 

In the earlier of the Ross patents, granted 40 years ago, the only 
réservoir shown is one having an aperture at the bottom, and its so- 
called float is only a small funnel fîoating on the top of the ink, which 
has to be pushed out of the way by the pen in order to reach the 
ink. One of the drawings of the second patent, however, shows the 
bottom of the réservoir closed. But there is no suggestion that such 
construction was considered practicable, or was designed for use, 
other than as illustration of the use of a new class of material for 
floats. 

Heberling patents, Nos. 425,672 and 425,674, are only remotely 
relevant. They belong to the old class of fountain inkstands in which 
the air is fed from one réservoir to another by a positive stroke of 
a cup or bell. 

We concur in so much of the opinion of the court below as holds 
that the patentability of the device results from its simplicity and the 
élimination of parts. The improvement is a narrow one. The prior 
art, however, fails to show such a structure, and, in view of the facts 
already stated, and its utility and success, we think the device of the 
patent in suit involved the exercise of the inventive faculty. 

The construction of defendant's inkstand is substantially identical 
with that of the patent in suit, except that the interior réservoir is 
perforated, and is, therefore, open, as in the third Davis patent. It 
comprises also an outer ink réservoir, which supplies an additional 
means for fîUing the inner réservoir through the hole in its base. 
But the défendant places a washer of feit or other soft material in the 
bottom of the outer réservoir, which opérâtes to seàl the hole in the 
inner réservoir when filled with ink and ready for use. Consequently, 
when the inkstand is in use, the outer réservoir, thus equipped, serves 
only as a convenient support for the inner ink réservoir. Tins ink- 
stand is manufactured according to the spécifications of patent No. 
661,334, to F. M. Ashley. It appears from the spécifications and 
claims of said patent that, unless the hole in the inner réservoir is 
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sealed, the inkstand will not work. As is. stated in the opinion of the 
court below, "If the aperture in defendant's tube were closed, and 
the ink were poured into it, it would be the device described in the 
letters." In thèse circumstances the question whether the structure 
of défendant is or is not an improvement on that of complainant is 
immaterial. Nor is it material that the improvement, if any, con- 
stitutes an additional élément with an additional function. The ink- 
stand, when in practical use, is identical in construction with that 
covered by complainant's patent. 

Where infringement would naturally or necessarily resuit from the 
ordinary use of a device, a défendant cannot escape liability for in- 
fringement by merely showing the possibility of a différent use. The 
décisive question is whether the opération of the alleged infringing 
device when in use is the same, and produces the same results. 
And the question herein is answered by showing how defendant's ink- 
stand opérâtes when it is filled and used, not what improved means 
may be added in order to fiU it so as to be ready for use. Snyder 
v. Bunnell (C. C.) 29 Fed. 47; Westinghouse v. New York Air- 
Brake Company (C. C.) 59 Fed. 581, 597; Thomson-Houston Elec- 
tric Company v. Kelsey Electric Railway Specialty Company (C. C.) 
72 Fed. 1016. 

The claims, with the exceptions of claims i and 3, cover détails of 
construction not found in defendant's device, such as the "annular 
flange" of claim 2, or the flange to limit the telescoping of the parts 
of claim 8, or constructions which do not correspond with the spéci- 
fication and drawings, such as the "float nominally resting upon the 
bottom of said réservoir" of claims 4, 7, 8, and 9. The defendant's 
inkstand infringes the broad combination covered by claims i and 3. 

The decree of the court below is reversed, without costs, with di- 
rections to the court below to enter a decree in accordance with this 
opinion. 



CARY MFG. CO. v. STANDARD METAL STRAP 00. 
(Circuit Court of Appeals, Second Circuit January 15, 1903.) 

No. 39. 

1. Patents— Infrinoement—Pabts Having Diffbhent Fdnctiohs. 

Where in a patented réel for box straps nail holes were punched in tbe 
frame for the purpose of fastening It to a support when required, and 
the nails were also used to effect a brake action on the strap coil, the 
nail holes were patentable only in respect to the latter function, there 
being no invention in maklng them for the former purpose; and the 
patent Is not Infringed by a réel having similar nail holes for fastening 
purposes, but whlch is equipped with a différent and nonlnfrlnging brake. 

2. Samb — Réel for Box Straps. 

The Cary patent, No. 403,247, for a réel for box straps, construed, and 
held not infringed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see 113 Fed. 429. 
120 P.— 60 
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A. G. N. Vermilya, for appellant. 

W. P. Preble, Jr., for appellee. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. This is an appeal from the decree 
of the United States Circuit Court for the Southern District of New 
York dismissing complainant's bill for infringement of patent No. 
403,247, granted to Spencer C. Cary May 14, 1889, for a réel for box 
straps. This patent has already been discussed in the suit of this 
complainant against De Haven (C. C.) 88 Fed. 698, where the court 
held that the patent was an extremely narrow one, and was infringed 
by défendant. In the case at bar the court below reached the same 
conclusion, and held that the efïect of the new évidence of the state 
of the prior art was to further narrow the patent. 

The second claim — the only one in suit — comprises a réel, consist- 
ing of a spool mounted on a hollow axle, and a frame, composed of 
two parallel arms extending diametrically across said spool in op- 
posite directions and beyond its rim, and which are united at their 
outer ends, and hâve openings in said outer ends adapted to receive 
fastening pins. The only nbvel élément in this construction consists 
of the nail holes in the outer ends of the frame, which may be used 
both in fastening the réel to a support, and in braking the strap coil 
by loosening or tightening the pressure of the arms thereon. The 
frame in defendant's réel is slotted from the center downwardly, in 
order to permit the strap as it is unwound to descend and rest upon 
the bdttom of the frame or support, which thus acts as a brake. In 
the patented device the brake action may be eiïected by means of 
the nails exerting side pressure on the frame; in defendant's device 
by a slot and gravity. But because one form of defendant's device 
has alsô tiâil holés at the outer ends of said frame, by means of 
which the réel may be fastened to a support, complainant claims that 
it infringes the patented device. This contention is urged on the 
theory that "those holes are for anything for which they can be used 
without change, and, since they are exactly such holes as those of 
the claim of the patent, arranged just as those holes are arranged, 
and corhbined with exactly such other éléments, they conie within 
that claim, whether défendant so uses them or not." We cannot as- 
sent to this view. The défendant has provided its réel with an in- 
dependent, noninfringing brake device, which apparently is satisfaC- 
tory and sufiftcient for ail practical braking purposes. It Has thereby 
dispensed with the necessity of infringing the patented brake device. 
It has also provided in the appropriate place nail holes, the usual 
means employed where it is desired to fasten a device to a support. 
The patentée acquired no monopoly in his construction for this latter 
purpose. As Judge Lacombe said in the former case : "It certainly 
was not invention to punch nail holes in the arms so as to fasten the 
device against a post." The mère fact that the nail holes provided 
for a legitimate purpose might possibly be perverted to an illegitimate 
use is not, iri thèse circumstânces, sufficient to support the charge of 
infringement. 

The decree is affirmed, with costs. 
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BHADLEY v. ECGbBS 
(Circuit Court, N. D. New York. March 5, 1903.) 

1. Patents— Suit for lNFniNGK.\rRKT— Prelimixakt Injunctioh. 

If there is substantial doubt as to the validity of an unadjudlcated 
patent, and the défendant is resporisible in damages, a preliminary In- 
junction against its infringement should not be granted. 

3. Same — Pkior Puelic Usk — Evidenoî;. 

Affldavits of disinterested persons as to tlie prior public use of a pat- 
ented article, which are positive in tbeir statements, free from ineonsist- 
encies and improbabilities and accompanied by exhibits, cannot be ignored 
on a motion for a preliminary injunction against infringement, and are 
sufficient to overcome the prima facie validity of the patent, and pre- 
vent the granting of the injunction, where uncontradicted. 

8. Samk — Unadjudicatbd Patent. 

The validity of the Hannan reissued patent. No. 11,200. for a thill 
coupling, held not sufficiently established, as against a showing of prior 
public use and abandonmeut, to Varrant the granting of a preliminary 
Injunction against its infringement; it never having been adjudicated. 

In Equity. Suit for infringement of reissued letters patent No. 
11,260, for a thill coupling, granted to William Henry Hannan August 
16, 1892. On motion for preliminary injunction. 

On the 5th day of January, 1903, on the blll of complalnt and certain 
affldavits, an order was granted In this action restraining the défendant, 
Kichard Ecoles, from making and selling, in infrhigement of reissued let- 
ters patent No. 11,260, dated August Ifi, 1892, his thill coupling, which he 
claims the right to make and sell under letters patent No. 714,103, dated 
November 25, 1902. This restraining order was accompanied by an order 
to show cause why same should not be continued until the triai and déter- 
mination of this action on the merits, or until the further order of the court. 
On the return of said order, the défendant having filed his answer to the 
bin of complalnt, and having read and filed certain affldavits and presented 
certain exhlbits, and full argument having been had, the question is fairly 
presented whether a case bas been made that will justify the court In con- 
tinulng such restraining order during the pending of the action. 

Howard P. Dennison, for complainant. 
William A. Megrath, for défendant. 

RAY, District Judge. From an inspection of the exhibits in this 
case duly filed, it is évident that the défendant, Richard Eccles, is in- 
fringing the complainant's patent, and that the restraining order 
should be continued in force during the pendency of this action if the 
complainant's patent is valid. The détendant is manufacturing and 
selling the précise thing for which a patent was granted to the com- 
plainant under reissued letters patent No. 11,260. The défendant has 
a patent, but apparently it covers a difl'erent thing, and the description, 
spécifications, and claims are différent. If they cover the same thing, 
with same éléments, then defendant's patent is void, but it is not seri- 
ously contended such is the case. 

The défendant makes no serious claim that he is not infringing 
the complainant's patent, provided it is valid, but insists that same is 
void because of prior use and abandonnient to the public. In behalf 
of this contention he makes a very strong case. Indeed, the défense 

T 1. Soe Patents, vol. 38, Cent. Dig. § 405. 



948 120 FEDERAL REPORTER. 

is complète, and demonstrates the invalidity of the complainant's pat- 
ent, if the statements made by certain witnesses in their affidavits filed 
herein, and read on the argument of this motion, are to be accepted 
as true. The complainant files no affidavit in answer, but insists that 
thèse witnesses are testifying to matters that occurred so long ago 
(some 15 years since) that their memory must be unreliable, and that 
therefore such affidavits ought, on the motion, at least, where there is 
no opportunity for cross-examination, to be disregarded, or not given 
fuU faith and crédit according to their terms. Thèse witnesses are 
entirely disinterested, and speak emphatically and positively, and their 
statements are free of inhérent improbabilities. No reason is dis- 
covered for discrediting them. They may and they may not speak 
mistakenly, or even without knowledge on the subject, but such testi- 
mony as theirs is not to be disregarded on the theory that it may be 
erroneous. 

The complainant's reissued letters patent No. 11,260, dated August 
16, 1892, claim as follows: 

"Havlng described my Invention, what I claim as new, and désire to 
secure my letters patent, Is: 

"(1) The combinatlon, with the draft-eye, eomposed of a fixed section and 
a movable section, of a spring-arm secured at one end and free at the other, 
a cam-lever pivoted to the free end of said spring-arm, and a tie attached 
to the cam-lever outside of its fulcnim, and Connecting the cam-lever with 
the movable section of the draft-eye, vrhereby the spring-arm exerts a con- 
stant pressure npon the movable section, and also holds the cam-lever yleld- 
Ingly in a loeked position, substantially as set forth. 

"(2) The combination, with the axle, of a draft-eye, eomposed of a for- 
wardly projecting fixed section and a movable section hinged to tbe front 
end of the fixed section, a spring-arm secured to the axle and projectiné 
forwardly therefrom, a cam-lever hinged to the free front end of the spring- 
arm, and a tle attached to the cam-lever outside of the fulcrum and Con- 
necting the cam-lever with the hinged section of the draft-eye, substantially 
as set forth. 

"(3) In combination with the axle-clip, coupling-pin, fixed lower draft-eye 
section, h, and the upper eye-sectlon, h', hinged to the front of the fixed 
section, the spring-arm, C, secured at one end to the clip-tie, and extending 
from the rear thereof forward underneath the same, the cam-lever, d, hinged 
to the free end of said spring-arm, and the bail, e, connected to the cam- 
lever, and adapted to engage the rear end of the hinged eye-sectlon, sub- 
stantially as set forth. 

"(4) The combination, with the front axle and thlU-lron, of the clip-tie, 
C, elongated In the direction lengthwise of the axle, and formed at the 
center of its lengtb with the draft-eye section, b, axle-clips, C, C, secured 
tù the two ends of said cllp-tle, the draft-eye section, b', hinged to the 
eye-sectlon, b, the spring-arm clamped between the central portion of 
the clip-tie, and extending from the rear of the clip-tie underneath the 
same, and forward therefrom, the cam-lever, d, hinged to the free end of 
said spring-arm, and the bail, e, connected to said cam-lever, and adapted 
to bear on top of the rear end of the hinged draft-eye section, substantially 
as described and shown. 

"In testimony whereof, I hâve hereunto slgned my name this 26th day of 
AuguSt, 1891. William Henry Hannan." 

The defendant's letters patent, No. 714,163, dated November 25, 
1902, claim as follows: 

"Having thus described my Invention. I claim and désire to secure by 
letters patent: 

"(1) In a shaft or thill coupling, the combination with the draft-bar, a, 
having a seat for the coupling-pin, of a clip for securing the draft-bar to the 
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axle, a lug or projection, m, dependlng from sald draft bar, a pivoted cap 
or lever to hold the coupUng-pin In the draft-bar seat, a bail to engage 
said cap or lever and secure it In operatlve position, a retaining-spring liav- 
ing a vertical pivot connection at one end virith the said depending lug or 
projection, and a lever tiaving a jointed connection with the other end ot 
said retaining-spring and with the sald loop or bail, whereby when the said 
loop or bail is released from the pivoted cap or lever the sald retaining- 
spring and the bail and lever carried thereby may be swung aside horizon- 
tally for convenient access to the nuts of the said clip securlng the coupling 
to the axle. 

"(2) In a shaft or thill coupling, the combination wIth a draft-bar having 
a coupUng-pin seat, a cap pivoted to sald draft-bar to hold the coupling-pin 
In the draft-bar seat, a substantially XT-shaped retaining-spring having a 
vertical pivot connection at one end with said draft-bar, upon which said 
spring and its supported parts may be swung horlzontally beneath said 
draft-bar to permit convenient access to the nuts of the draft-bar-securlng 
clip, a lever pivotally connected with the other end of said retaining-spring, 
and a bail pivotally connected with sald lever, and adapted to engage and 
hold the said coupling-pln cap In closed position. 

"In testlmony whereof, I affix my signature in présence of two wltnesses. 

"Richard Eccles." 

Whatever may hâve been the purpose or détermination of the Patent 
Office in issuing thèse patents, or of the patentées in describing the 
inventions and obtaining them, or whatever may be the proper 
construction and interprétation of the claims 'of the parties respectively 
and above quoted, the fact remains, and cannot be disputed (and this 
plainly appears by placing the thill coupling made and sold by the de- 
fendant by the side of that made and sold by the complainant), that the 
défendant makes and sells the same thill coupling made and sold by the 
plaintiflf, and which is fully and accurately described in his claim above 
quoted, but so attached and mounted upon another pièce of iron, 
called "lugger projection," as to enable the operator to turn the 
thill coupling from side to side by means of a pivot. This pivoted 
attachment contains no new idea of means — in short, no invention 
whatever. This pivot idea and the pivot itself hâve been in use so 
long that the mind of man runneth not to the contrary. The idea of 
so attaching the plaintifif's thill coupling to the vehicle as to be turned 
from side to side by means of a pivot is possibly and probably a good 
one, but there was no invention in its unfolding or application — only 
the exercise of mechanical skill by so placing or attaching the plain- 
tifï's invention as to make its use more convenient. Almost any 
skilled mechanic could hâve done this in the mode and manner used 
by the défendant. If the defendant's claim describes the same thing 
as is described in the complainant's claim, then défendant has patented 
the same thing before patented to the plaintiff, and défendant is not 
protected. If défendant has a patent on the same thing as is described 
in complainant's letters patent, and there is added the pivoted attach- 
ment (old), then the défendant is not protected. If défendant has not 
patented the same thing as is described in complainant's letters patent, 
but is making and selling this same thing with this old pivoted arrange- 
ment added, then he is not protected. 

In ail views of the case, we corne back to the question whether 
or not the reissued letters patent No. 11,260, dated August 16, 
1892, are so clearly vahd as to justify the court in continuing the 
restraining order against the défendant. The défendant brings into 
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court two old thill couplings, in use many years, with affidavits of 
the owners that thèse identical couplings hâve been in use con- 
stantly since the last hàlf of the year 1887. Thèse are, in ail essen- 
tials, the same as those now made and sold by the complainant 
under reissued letters patent No. 11,260, and are the same thill 
couplings described in the said letters patent. The défendant also 
présents and files the affidavits of experts that they hâve carefully 
considered patent No. 11,260, reissued August 16, 1892, to William 
Henry Hannan (the complainant's patent in suit), and hâve com- 
pared the claims of said patent with defendant's device and the prier 
art, with a view to determining the validity of said patent, and 
whether or not defendant's device is an infringement of any of the 
claims thereof. Thèse witnesses give with great particularity the 
condition of the prior art, and say in conclusion that the complain- 
ant's alleged invention, described in letters patent No. 11,260, is, in 
their judgment, not patentable, by reason of its prior use, etc. Thèse 
affidavits are supported by exhibits tending strongly to support their 
assertion. 

It is settled law that restraining orders in patent cases, prior to 
the trial on the merits, when the vaHdity of the patent in question has 
not been adjudicated, should be granted with reluctance and great 
caution. If there is substantial doubt of the validity of the complain- 
ant's claim, and défendant is responsible in damages, restraining 
orders should not be granted. In Steam Gauge Ce. v. Miller (C. C.) 
8 Fed. 314, Judge Shipman said: 

"Upon a motion for a prelimlnary Injunctlon, the plalntlffs must establish 
the point of Infringement beyond a reasonable doubt; and, as thls question 
often dépends upon thp proper construction of the patent, its claims should 
ordinarjly hâve been construed by a court of compétent Jurtsdiction, or 
should hâve been practlcally construed by the consent and acqulescence of 
that part of the publie whlch Is cognizant of the extent of the monopoly." 

The validity of complainant's patent has not been adjudicated by 
any court, and, in the sensé mentioned, there is no proof of ac- 
qulescence on the part of the public or of the défendant. Its va- 
lidity is denied by the défendant, who is pecuniarily responsible. 

The following cases would seem to indicate that this restraining 
order ought not to be continued: Glaenzer et al. v. Wiederer et 
al. (C. C.) 33 Fed. 583; Edward Bar Co., Limited, v. N. Y. & N. H. 
A. S. Co. (C. C.) 32 Fed. 79; American Coat Pad Co. of B. C. v. 
Phœnix Pad Co., 51 C. C. A. 339, 113 Fed. 629. See, also, Smith 
V. Meriden Britannia Co., 92 Fed. 1003 ; Consolidated Fastener Co. v. 
Am. Fastener Co. (C. C.) 94 Fed. 523 ; High on Injunctions, §§ 603- 
610; Beach on Injunctions, §§ 856-858. 

It is presumed that complainant's patent is valid. The same pre- 
sumption obtains with référence to the defendant's patent. In Brown 
v. Zaubitz (C. C.) 105 Fed. 242, Judge Coxe held : 

"Tlie dt'i'ense of a prior use, to defeat a patent, inust be establislied be- 
yond a reasonable doubt; and oral testimony. unsnpported by patents or 
exhibits. which is contrary to the probabilities, uuder the circumstances 
sbowii. and iucousistent with préviens statements and représentations made 
by the alleged prior user, is insuflicient." 
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But hère we hâve exhibits, sworn affidavits, no contradictions, and 
no inconsistencies. Such proofs cannot be disregarded. Says a 
learned author: 

"An interlocutory injunction agalnst the Infringement of a patent wlU not 
be allowed unless complainant's title and defendant's infringement are either 
admitted, or are so clear and palpable tbat the court can entertain no doubt 
on the subj'ect. And whenever, upon tlie facts presented, a fait and reason- 
able doubt exists as to whether défendant bas actually been guilty of au 
infringement, or where the rigbt is, in point of law, at least doubtful, and 
the questions Involved are exclusively for a jury, or where a reasonable 
doubt exists as to the originality and novelty of complainant's invention, 
or as to the substantial Identlty between the articles manufactured by de- 
fendant and tbose of eomplainant, a preliminary injunction will be witbheld. 
So, if it does not satisfactorily appear that eomplainant is the flrst and sole 
inventor of the improvements claimed by his patent, the court will not 
interfère In the flrst instance. And where a preliminary injunction bas 
already been granted. but the évidence is doubtful as to the originality of 
the patent, the injunction may be dissolved, défendants being required 
meanwhile to keep au account of their sales." High on Injunctions, § 606. 

"So long as there is a substantial controversy as to the equities of the 
parties, the court will not dispose of those equities on a motion foi' an inter- 
locutory injunction, which does not permit tlie questions involved to be in- 
quired of and defined accurately according to the approved usages of chan- 
cery, and interlocutory relief will be refused, especially where tbe granting 
of the application might seriously imperil coiiiplainant's rights, and its re- 
fusai will not endanger them. And if the patent itself Is of récent date, 
and the spécifications are obscure, and the proof of infringement is meager 
and unsatisfactory, an injunction will not be allowed even upon final hearing. 
But in such case tbe bill may be retalned, and eomplainant required to bring 
an action at law within a reasonable time." High on Injunctions, § 607. 

"The presumptions in favor of the novelty of a patent, sulîicient to con- 
stitute the foundation for a preliminary injunction. may be some or ail of 
the following: The oath of the patentée that he was tbe original Inventor; 
the granting of the patent after full investigation; undisturbed enjoyment 
by the patentée of the exclusive rights granted by the patent, coupled with 
acquiesence on the part of the public; direct adjudications at law or in 
equity establishing its valldity, and prior injunctions restraining its infringe- 
ment. When such grounds of presumption coexist in favor of the novelty 
o'f a patented invention, an injunction will not be refused, or, if granted, 
will not be dissolved, except upon the most exclusive évidence impeaching 
the patent." High on Injunctions, § 608. 

In 2 Beach on Injunctions, §§ 856-859, the same rules are stated 
with great clearness. In section 857, that author says : 

"A preliminary Injunction to restrain the infringement of a patent will 
not ordinarily be granted where the valldity of the patent is open to auy 
considérable doubt. [Citing cases.] * • • To entitle a eomplainant to a 
preliminary injunction, he should show either an adjudication sustaining 
the valldity of the patent, or such a public acquiescence as aflCords a reason- 
able presumption of its valldity." 

The same principles are stated in 3 Robinson on Patents, §§ 1171- 

II75- 

It must be remembered that there is a wide différence between 
granting a temporary restraining order, and a hearing. and décision 
on the merits. The évidence required in the first case may be even 
stronger than would be required to sustain the patent on a full hear- 
ing of the case on the merits. In such a case, having in mind the 
long line of unbroken authority, and the fact that there is considéra- 
ble doubt of the validity of complainant's patent, by reason of prioi 
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use and abandonment to the public, it cannot be said that wîse or 
just judicial discrétion will permit the continuance of this restraining 
order. The complainant will sustain same injury if his patent is found 
valid. The parties should proceed with diligence to take and produce 
their proofs, and, if this is donc, no irréparable injury will be sus- 
tained. 

The défendant however, will be required, as a condition of va- 
cating the restraining order an'd refusing to make it permanent, to 
keep an account of ail thill couplings made and sold by him, with 
the names and places of business of the persons or parties to whom 
sold, which accounts shall be open for the inspection of the com- 
plainant, or his duly authorized agent, from the ist to the 5th days 
of each month ; and, in case such account is not kept and held open 
for such inspection, the complainant will apply, on five days' notice, 
for a renewal of the restraining order. 

An order to this efifect will be drawn and submitted for signature. 



GREBNB et al. y. MANHATTAN REFRIGBRATING 00. 

rCircult Court. S. I». New York. Febnwiy 24, 1902.) 

i. Patents— VAiiiDiTT and Infrinqement— Automatic JjDbricatoks. 

The Buckley patent, No. 590,297, for a force-feed lubricator, the object 
of the invention being to provide a means whereby several machines 
may be automatleally supplled from a single lubricator and the quantity 
of oïl fed to each regulated, held valld as agalnst the défenses of lack 
of invention, anticipation, and prior use. Also held infrlnged. 

In Equity. Suit for infringement of letters patent. No. 590,297, 
for a force-feed lubricator, granted to John Buckley September 21, 
1897. On final hearing. 

B. F. Lee and W. H. L. Lee, for complainants. 
George W. Hey, for défendant. 

COXE, Circuit Judge. This action is founded on letters patent. 
No. 590,297, granted September 21, 1897, to John Buckley, of Ro- 
chester, N. Y., assignor to the Rochester Automatic Lubricator Com- 
pany, for improvements in force-feed lubricators. The patent is now 
owtied by complainants. 

The object of the invention is to provide means whereby several 
machines may be supplied from a single lubricator and the quantity 
of oil fed to each regulated to a nicety. The patentée says : 

"In my devlce I provide a single construction embodying one movable 
part operated from any convenient prime mover, as the englne itself, and 
connected with this part are independently adjustable feedlng devices, as 
pumps, so that by means of the adjustments the operator can regulate not 
only the exact quantity that is required for any movlng parts without stop- 
ping the opération of the movable part or devlce, but the frequency with 
which this quantity Is supplled. 

"The invention conslsts in certain Improvements whereby the above ob- 
Jeets are carried out, and also in certain détails of construction, ail of which 
wIU be more fuUy stated In the daims at the end of this spécification," 
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The patent has eight claims, ail being involved but the fourth, fifth 
and eighth. The claims involved are as 'ollows : 

"1. In a lubricator, the comblnation witlr tlie réservoir, tJie cylinder out- 
side of the latter, having the inlet-passage leading from the cylinder, the 
check-valve thereln, and the exit-passage having the check-valve therein, oï 
the piston operating In the cylinder, the reclprocatlng cross-head having a 
constant stroke, and the relatively adjiistable stops between opposite sides 
of the head and the piston, whereby the stroke of the piston may be ad- 
justed to any portion of that of the head, substantially as described. 

"2. In a lubricator, the combinatlon with the réservoir, of the tvFO cyllnders 
outslde of the réservoir, inlet and exit passages for the cylinders, and check- 
valves therein, the two pistons 4 operating in the cylinders, the reclprocatlng 
cross-head 7, and the relatively adjustable stops on each of the pistons with 
which the cross-head engages, substantially as described. 

"3. In a lubricator, the comblnation with a réservoir two pump-cylinders 
having supply and discharge passages and valves therein, of a reclprocatlng 
member, as a cross-head, two pistons operating in the cylinders having the 
collars and adjustable nuts thereon, co-operatlng with the member, whereby 
the stroke of the pistons may be inde-pendently regulated, substantially as 
described." 

"6. In a lubricator, the comblnation with the réservoir, a pump-cylinder, 
inlet and discharge passages and valves therein, of the piston operating in 
the cylinder, the reclprocatlng member, as a cross-head, adjustable slip con- 
nections between the piston and reciprocating member for regulating the 
length of stroke of the former relative to the length of stroke of the latter, 
the cam-wheel actuatlng the member, an actuatlng device for the cam-wheel, 
as rod 29, and adjustable connections between said actuating device and 
the cam-wheel, whereby the speed of the cam-wheel may be adjusted rela- 
tive to the speed of the actuating device, substantially as described. 

"7. In a lubricator, the comblnation with the réservoir, two pump-cyllnders, 
inlet and discharge passages and valves therein, and pistons operating in the 
cylinders, of a rotary cam-wheel, a reclprocatlng member, as a cross-head, 
actuated from the cam-wheel, independent adjustable slip connections between 
each of the pistons and said member for regulating their stroke relative to 
the length of stroke of the member, actuating devices, as a rod 29, for 
rotating the cam-wheel, and adjustable connections between said actuating 
devices and the wheel, whereby the speed of the cam-wheel may be changed. 
substantially as described." 

Claims I and 6 relate to single lubricators and claims 2, 3 and 7 
relate to double lubricators. The single lubricator supplies oil to one 
place only, while the double lubricator supplies more than one part 
of a given machine. 

The défenses are noninfringement, anticipation, lack of novelty and 
invention, and public use and sale more than two years before the ap- 
plication. 

The défendant 's principal reliance, so far as prior patents are côn- 
cerned, seems to be based upon the English patent to John H. Sie- 
grist of September, 1889. This patent shows a compHcated lubri- 
cating mechanism built into the machine and in this respect it is un- 
like the Buckley device which can be attached to and removed from 
the machine to be lubricated without changing the structure of either. 
In the Buckley lubricator the flow of oil to and from the pump cyl- 
inders is controlled by check valves and the quantity of oil supplied 
can be regulated by varying the length of stroke of the pump piston 
which is adjustably connected with the reciprocating cross-head. 
Thèse features are not found in the Siegrist mechanism. Many other 
différences might be pointed out, but it is unnecessary to do this be- 
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cause it cannot be contended successfuUy that the Siegrist patent is 
an anticipation and it is thought that it involved something more than 
the skill of the calling to change the complicated and, apparently, 
useless device there described into the practical, simple and usefiil 
device invented by Buckley. 

The same observations are true of the other prior patents. They 
show many features found in the Buckley lubricator, but none of 
them shows the combinations which are covered by the claims in con- 
troversy. The Buckley invention was completed September 19, 1896; 
the application was filed January 2, 1897. The alleged prior use by 
Kane has not been established beyond a reasonable doubt. An at- 
tempt was made to show that a lubricator, having the essential fea- 
tures of the Buckley structure, was installed at the Bufïalo Pump- 
ing Station on engine No 8, July 4, 1896, but the testimony is so full 
of contradictions and uncertainty, both as to time and as to the détails 
of construction, that the court is warranted in rejecting it as not pos- 
sessing the probative force required by the well-known rule. 

The défense that Bauerlein and not Buckley was the inventer of 
the lubricator in controversy has not been established. The testi- 
mony of Bauerlein is inherently improbable and the attempt to cor- 
roborate him is insufficient. The weight of testimony and the pre- 
sumptions to be drawn from undisputed facts ail point to Buckley as 
the inventor. 

The principal défense relied on is noninfringement, it being argued 
that the claims must be so limited that they do not include the Ster- 
ling single and double lubricators used by the défendant. 

It is insisted that the defendant's lubricators do not hâve a cylinder 
outside of the réservoir having an inlet passage leading therefrom 
into the réservoir and a check-valve therein; that they do not bave 
a reciprocating cross-head having a constant stroke, and the rela- 
tively adjustable stops between opposite sides of the head and the 
piston, as required by the first claim, or "the reciprocating member, 
as a cross-head" and "adjustable slip connections," as required by 
the sixth claim. 

It is also argued that the Sterling lubricators do not hâve the 
two cylinders outside the réservoir, with inlet and outlet passages 
and check-valves therein, and the cross-head and piston as described 
in the spécification and drawings ând claimed in the second claim : 
that they do not hâve the two pistons having collars and adjustable 
nuts thereon co-operating with the cross-head, as required by the 
third claim, or the cross-head and adjustable slip connections, as re- 
quired by the seventh claim. 

The Sterling lubricators hâve an oil réservoir and the single and 
double pump cylinders, respectively. There are inlet and outlet pas- 
sages connected with thèse cylinders with check valves and a piston 
or pistons operating therein. There is a rotary cam-wheel and a re- 
ciprocating member which oscillâtes above the cam. There are in- 
dependent adjustable connections arranged to slip along the recipro- 
cating member, actuating devices for rotating the cam-wheel and ad- 
justable connections by which the speed of the cam-wheel may be 
changed. 
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In short, it is impossible to escape the conclusion that the défend- 
ant is using lubricators having ail the valuable and essential features 
of the patented structure and that the différences between the two 
are of form rather than substance. There are many of thèse différ- 
ences which it is unnecessary to enumerate, for they ail seem to be 
ingénions changes made for the purpose of avoiding the letter whilt 
appropriating the spirit of the invention. 

In short, the court agrées with the following statement of the com- 
plainants' expert witness. 

"The Sterling lubricators hâve, It is plain, the same gênerai organisation 
and mode of opération as the lubricator set forth in the patent in suit, pro- 
ducing the same results. The Sterling lubricators, as well as that of the 
patent in suit, hâve means of adjusting the strolie of the pistons and thereby 
the quantity of oil, and also means for adjusting the frequency of the piston's 
opération. And in the Sterling lubricators, as well as in that of the Buckley 
patent, the operating devices for the pump pistons are ail located outside of 
the oil réservoir, where they are conveniently accessible. 

"As is obvions from my preceding description, the Sterling lubricators dif- 
fer in mechanical détails from that of the Buckley patent, but that does not 
affect their substantial identity, slnce the mechanical détails of the Sterling 
lubricators (where différent) are the mechanical équivalents of the détails 
set forth In the Buckley patent, whIch accomplish the same results." 

The complainants are entitled to the usual decree. 



GREENE et al. v. BUCKLEY et al. 
(Circuit Court, W. D. New York. February 24, 1902.) 

1. Patents— INFRINGEMKNT bt Corporation — Liability of Opficehs. 

Ottlcers of a corporation cannot be held individually liable for the in- 
frlngoment of a patent by the corporation, where it does not appear 
that they committed any act of Infringement as Indivlduals, or that 
the corporation Is insolvent. 

In Equity. Suit for infringement of letters patent, No. 590,297, 
for a force-feed lubricator granted to John Buckley September 21, 
1897. On final hearing. 

Lee & Lee, Benjamin F. Lee, and William H. L. Lee, for complain- 
ants. 

Hey & Parsons and George W. Hey, for défendants. 

COXE, Circuit Judge. The parties having so stipulated the court 
consented to hear this cause in conjunction with the cause against 
the Manhattan Refrigerating Company. 120 Fed. 952. The testi- 
mony being substantially identical the causes were argued together 
and, of course, the same gênerai decree must be entered in each. 

In the présent cause a number of individuals are made défendants 
apparently for the sole reason that they are ofïîcers of the infringing 
corporations. The record has been expanded beyond ail reasonable 
limits and it is exceedingly difficult to find the testimony bearing 
upon any given point. Such search as I hâve been able to make 

H 1. See Corporations, vol. 12, Cent. Dig. § 1475; Patents, vol. 38, Cent. 
Dig. § 459. 
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fails to discover proof that thèse parties, as individuals, hâve înfrînged 
the patent or done any act which renders them perscmally liable to 
the complainants. I hâve also failed to discover proof that the cor- 
porations, with which thèse individuals are connected, are insol- 
vent. In thèse circumstances the bill must be dismissed as to the 
individual défendants. Consolidated Fastener Co. v. Columbian 
Fastener Co. (C. C.) 79 Fed. 795, 801 ; King v. Anderson (C. C.) 90 
Fed. 500; Farmers' Mfg. Co. v. Spruks Mfg. Co. (C. C.) 119 Fed. 594. 
The complainants are entitled to the usual decree for an injunction 
and an accounting against the défendant corporations. 



TOUNG V. WOLFE. 

(Circuit Cîourt, S. D. New ïork. February 23, 1803.) 

L Patents— Defbnse of Priob Use— Mkasurb of Proof. 

The défense of prier use to outweigh the presumption of valldlty 
arising from the granttng of a patent must be establlslied beyond a 
reasonable doubt, in view of the liability to mistake, and the ease with 
which testlmony In Its support may be fabrlcated or colored. 
». Samk — Infringbmknt — Abdominal Pad and Stocking Supporter. 

The Young patent, No. 638,540, for a comblned abdominal pad and 
hose supporter, discloses patentable Invention, and is not invalld for 
anticipation or prier use; also lisld infringed. 

In Equity. Suit for infringement of letters patent No. 638,540, for 
a combined abdominal pad and hose supporter, granted to Ella Foster 
Young, December 5, 1899. O^i ^"^1 hearing. 

C. C. Linthicum and J. J. Kennedy, for complainant. 

Robert C. Mitchell, for défendant. 

COXE, Circuit Judge. This is an equity action for the infringe- 
ment of letters patent, No. 638,540, granted to the complainant De- 
cember 5, 1899, for a combined abdominal pad and hose supporter. 

The invention has for its object the dual purpose of supporting the 
hose and maintaining a proper carriage of the body of the wearer. 
The abdominal pad is flat, with a smooth contact surface large enough 
to cover the upper central portion of the hypogastric région of the ab- 
domen. The pad is supported by a strap passing around the waist of 
the wearer, the ends of the strap being secured tO the upper portion of 
the pad. To the lower edge of the pad four hose supporting straps 
are connected, each being provided with a clasp at its lower end for en- 
gagement with the hose. Thèse straps preferably hâve an elastic 
section and are adjustable as to length. In practice the pad is support- 
ed by the waist belt over the most prominent portion of the abdomen. 
The outside supporting straps are then clasped to the top of the hose 
just inside the knee and the inside straps are passed over the outside 
straps and are attached to the hose at the outside of the knee. The 
strain of the straps upon the pad and waist belt hâve the tendency to 
sink the abdomen, throw out the chest and cause the wearer to stand 

ï 1. See Patents, vol. 38, Cent. DIg. § 104. 
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erect. The straps do not chafe or eut the person as they do not draw 
over the hips but in substantially vertical lines. 
The patent has two claims, both are involved. They are as follows : 
"(1) In a combined abdominal pad and hose supporter, the combination 
with a flat abdominal pad having a continuons Intégral body wlth a smooth 
unbroken bearing or contact surface and of a slze about equal to that of 
the npper central portion of the hypogastric région, of supports attached to 
said pad at Its upper edge and hose-supporting straps attached to the lower 
edge of said pad, whereby in use strain is applied to said pad in substan- 
tially vertical lines and the pressure is localized, substantially as described. 
"(2) In a combined abdominal pad and hose supporter, the combination 
wlth a continuons, intégral flat body having a smooth, unbroken bearing or 
contact surface, of a strap secured to the upper edge portion of said pad 
and adapted to pass around the body and having a fastening for attaching 
it to the upper edge of the pad, hose-supporting straps secured to the outer 
lower edge of said pad, extending thence downward in substantial parallel- 
ism and adapted to be connected to the hose on the inner side of the leg 
and other longer hose-supporting straps secured to the lower edge of the 
pad between the flrst-mentioned hose-supporting straps and adapted to be 
carried outward across them and to be secured to the hose on the outer side 
of the leg, substantially as described." 

The défenses are insufficiency of the spécification, anticipation, lack 
of patentability and prior use. 

Infringement if not admitted is not seriously denied, The defend- 
ant's supporter is almost the exact counterpart of the complainant's. 
The only différence pointed ont is that in the defendant's device the 
straps are attached in such a way that if each strap leads down to the 
hose in the Une indicated, the supporter may be used without crossing 
the straps as suggested in the description and drawings of the patent. 
It is évident that defendant's counsel is not greatly impressed with 
the force of this contention for he says : 

"If it is material to the patent in suit that the inner set of hose supporter 
straps shall cross over the outer set of straps then the defendant's hose 
supporter does not infrlnge." 

The answer is twofold : First, it is not material ; and second, the 
defendant's supporter can, by adjusting the length of the straps, be 
used in the précise manner pointed out in the patent. 

The contention that the patent was surreptitiously obtained is based 
upon the theory that the Patent Office officiais failed to understand 
the invention and were deceived as to its character by the patentée and 
her attorneys. The court has searched in vain for any facts to sustain 
this theory ; on the contrary, an examination of the file wrapper shows 
that the patent received unusual attention and the most careful scrutiny 
in the Patent Office and that every feature of the invention was ex- 
amined and clearly understood. 

The criticism that the patent is vague, indefinite and fatally faulty 
in not disclosing to the pubHc in clear and certain language the subject 
matter, which is now claimed to be the invention, cannot be maintained, 
The best answer is the spécification itself. It is thought that no intelli- 
gent person, whether skilled in the art or not, can read the description 
in the Hght of the drawings and fail to comprehend the invention in ail 
its aspects. A woman reading it would know not only how to make 
the supporter but how to put it on and wear it. Indeed, the invention 
is so simple and so easily understood that it seems amazing that so 
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much cari be said about it. If the immaterial and irrelevant testimony 
were eliminated from the record it would be reduced in size at least 
one-half. 

The utility of the patented device is established beyond question. 
It is in undoubted demand and, considering the comparatively brief 
time it has been on the market, it has attained a wide popularity. 
There is testimony from a number of women who, as wearers, hâve 
practical knowledge of the device, that it accomplishes ail that is 
claimed for it in the patent, namely, it improves the figure, reduces the 
abdomen, helps the wearer to stand erect and is convenient and com- 
fortable. This testimony is uncontradicted, but the attempt is made 
to break its force by subjecting it to theoretical criticism based upon 
unwarranted. or at least unproved, premises. In the face of the testi- 
mony of a number of intelligent and disinterested women that certain 
results are accomplished, the opinion of a man, even though he be an 
expert, that such results are impossible is not particularly persuasive. 

Upon the question of utility the defendànt's conduct furnishes a very 
strong presumption in support of the patent. If the device be not use- 
ful why does the défendant use it ? If it be worthless and accomplishes 
no more than the old garter supporters, why does she not use the old 
garter supporters ? No rational being would expend time and money 
for the privilège of using a worthless article. 

The invention is not anticipated by any of the prior patents ; no one 
of them dêscribes a device which, if made today for the first time, 
would infringe the claims of the Young patent. Combined, thèse 
prior patents do not so narrow the lield of invention as to invalidate the 
patent for lack of patentability. Although relating, in a sensé, to the 
same art thèse patents deal with différent situations and seek to accom- 
plish différent objects and purposes from those of the Young patent. 
They belong to the same genus, perhaps, but to entirely différent 
species. They relate to abdominal supporters, sanitary belts, garment 
supporters, waists, corsets, suspenders and garters. 

The nearest approach to the patent in hand is the patent granted to 
Hannah E. Rogers, in July, 1890, for an abdominal supporter. The 
patent dêscribes a complicated harness, consisting of a belt, which may 
be drawn tight by lacing cords, and is to be worn by fat people "to 
relieve the oppression that is liable to occur from gravitation," or, 
in other words, to hold up the abdomen. 

The hose-supporting straps do not and cannot perform the func- 
tion of the Young patent, their office being to hold up the hose and 
necessarily, therefore, tô hold down the belt. The Young device de- 
presses the abdomen. The Rogers device raises it and makes it more 
prominent at the point where it is most conspicuous. Young sup- 
ports the hose by straps from the pad, Rogers by straps attached to 
the front and back of the belt, thus exerting an entirely différent 
strain or pull. 

The examiners in chief carefully considered the scope of the Rogers 
patent and correctly describe it as follows: 

"In the Rogers device there are no supporters at the upper edge of the 
pad and the strain is exerted in latéral or horizontal Unes instead of in a 
vertical direction. The use of the hose-supporting feature in the Kogera 
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devlce Is purely incldental, as Is shown by the statement on page 1, Unes 
65 to 68 of the patent, whlle in the applicant's devlce the strain produced 
by the tension on the hose supporters is relied upon to produce the résulta 
■desired." 

It is unnecessary to consider the other patents in détail for the 
reasons stated. If the Rogers patent does not destroy the Young 
patent none of the others can do so. The court has examined thèse 
patents in vain to find any suggestion, much less an actual structure, 
which shows, or even hints at, the combination of the Young patent. 

As before stated the invention is a simple one ; it relates to an arti- 
cle of wearing apparel designed to promote the comfort and improve 
the appearance of women. If the inventor were the first to accom- 
plish thèse results she is entitled to the same protection as if she 
had operated in a broader field and had conferred greater and more 
lasting benefits upon mankind. 

It is thought that the question of invention is settled by two récent 
décisions of the Circuit Court of Appeals for this circuit which deal 
with similar devices, but devices which, it seems, called for less ex- 
ercise of the inventive faculties than is found in the patent in suit. 
Parramore v. Taylor, 52 C. C. A. 45, 114 Fed. 97; Id. (C. C.) 105 Fed. 
965; Frost V. Cohn (decided December 15, 1902, C. C. A.) 119 Fed. 

505- 

In approaching the défense of prior use the rule of évidence applica- 
ble thereto should constantly be borne in mind. The défense must be 
established beyond a reasonable doubt. The reason for the rule is 
obvious. It is so easy to fabricate or color testimony which lies al- 
most wholly in the control of the person producing it, the infirmities 
of the human memory are so great and the liability to mistake so 
manifest, that the court is never justifîed in permitting such testimony 
to outweigh the presumption of validity which attaches to the pat- 
ent unless it be of such a character as to carry a clear conviction and 
remove every reasonable doubt. This court has frequently had oc- 
casion to consider this défense and it is, therefore, unnecessary to re- 
peat wliat has been often said heretofore. Thayer v. Hart (C. C.) 
20 Fed. 693 ; Mack v. Spencer (C. C.) 52 Fed. 819 ; Lalance Co. v. 
Habermann Co. (C. C.) 53 Fed. 375 ; Singer Mfg. Co. v. Schenck 
(C. C.) 68 Fed. 191. _ 

One of the alleged prior uses took place in 1871, over 30 years be- 
fore the date of the witnesses' testimony, the other uses began in 1876 
and hâve continued since that date, but the occurrences principally 
relied upon took place in 1887 and 1888, over 14 years prior to the 
date of the testimony. 

A discussion of the testimony in ail its aspects is unnecessary and 
will subserve no useful purpose ; sufïice it to say that it leaves the 
mind of the court in doubt upon the proposition whether a structure 
possessing the features of the Young supporter was made prior to 
1897. 

There can be no question that a number of highly respectable peu- 
ple swear not only that one and two, but many hundreds of such 
devices were made, but the testimony of thèse witnesses, as well as 
those ofïered in reply, abounds in contradictions, improbabilities and 
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suspicious omissions. The court cannot believe, as is întimated by 
both counsel, that any of thèse witnesses was intentionally untruth- 
ful. It is thought rather that the unsatisfactory character of the evi-- 
dence is the natural conséquence of an attempt to compel the human 
meraory to perform an impossible task. The situation developed 
is but a i-epetition of what always occurs in thèse cases and demon- 
strates the wisdom of the rule which forbids a finding of fact based 
upon testimony so uncertain. 

In view of the success achieved by the Young device it is certainly 
remarkable, if the same article were on the market since 1871 that 
the production should hâve almost ceased at the date of the Young 
invention. 

Again, if the number sold at ail approximated the number as stated 
it would seem that prior use might hâve been established without 
the slightest question. The probabilities are ail against the proposi- 
tion that the Young device was widely known for such a long period 
of time. When it is remembered that the market during ail this 
time abounded in articles for women's use which resembled in ap- 
pearance the device of the patent it is not surprising that the witnesses 
were confused as to détails and may hâve honestly believed that the 
things which they saw in 1871 and 1887 were identical with the Young 
device. That they were somewhat similar in appearance is quite 
possible, but that they were similar in function and opération the 
court cannot believe and is constrained to hold that the défense has 
not been established. 

It follows that the complainant is entitled to a decree for an injunc- 
tion and an accounting. 



In re FLBISHMAN. 

(District Court, N. D. Illinois, N. D. December 2, 1902.) 

No. 7,165. 

1. Bankbuptct— Thust Estate— Bankrcpt'b Intbrest — Surrbndbb— Condi- 
tion OF Discharge. 

A bankrupt's mother bequeathed one-half the residue of her estate to 
the bankrupt's wife In trust to pay the Interest and Income to the bank- 
rupt free from the claims of creditors, and to pay from time to time to 
the bankrupt so much of the principal as the trustée should deem proper. 
In such manner as to free it from the claims of creditors. Held that, 
before he could secure a discharge, the bankrupt must assign hls interest 
in the income to hls trustée In bankruptcy, though hls right to the prin- 
cipal, being condltloned on the option of the trustée, need not be so as- 
signed. 

In Bankruptcy. 

On February 11, 1902, Moses S. Fleishman flled hls pétition In thls court 
to be adjudged a bankrupt, and was accordlngly so adjudged. Afterwards 
^ trustée in bankruptcy was chosen. Subsequently he presented hls applica- 
tion for discharge, in opposition to which the objecting creditors, the Dueber 
Wateh Case Manufacturing Company, and the Hampden Watch Company, 
flled their spécifications, which were thereupon, under the rule of this court, 
referred to Référée Wean. Upon the hearing of the speciflcations before 
Référée Wean, the référée reeommended the discharge of the bankrupt, over- 
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ruled the objections of the objectlng eredltors, and the hearing now Is npon 
the objections presented to the referee's report by tbe objecting credltor», 
whleh stand as exceptions in thls court 

The two principal grounds urged by the objecting eredltors for withholdlng 
the discharge from the bankrupt are the (oUowlng: (1) That tbe bankrupt, 
"wlth fraudnlent Intent to conceal bis true flnanclal condition, and In con- 
templation of bankniptcy, • * • failed to keep books of account or 
records from whlch hls true condition mlght be ascertalned" ; (2) that the 
bankrupt bas not "surrendered ail bis property and rlgbts of property." 

The facts, so far as they relate to the second ground, are as follows: 
Louise Fleishman, the mother of the bankrupt, dled In Chicago on July 18, 
1901. Her last will and testament was admitted to probate and record tn 
the probate court of Cook county, 111., on Angust 2, 1901. By thls wlll the 
testatrix gave, devlsed, and bequeatbed one-half of the rest, resldue, and re- 
mainder of her estate unto Rosa Fleishman, the wife of the bankrupt, Moses 
S. Fleishman, to hâve and to hold the same In trust for the uses and purposes 
stated in said will, in the followlng words, to wlt: "To invest the same and 
keep the same Invested In such manner as to said Rosa Fleishman shall 
seem proper; to pay over the Interest and income to be derlved from said 
trust estate to my dear son, Moses S. Fleishman, free from the clalms or 
rlgbts of any of the creditors of said Moses S. Fleishman to attach or gar- 
nîsh tbe same, or In any way to subject the same to tbe debts of said 
Moses S. Fleishman; to pay over from time to tlme to said Moses S. Fleish- 
man so much of the principal of said trust fund as to said Rosa Fleishman 
shall seem proper, in such manner that tbe same shall be free and clear from 
the rlgbts of any of the creditors of said Moses S. Fleishman to attach or 
garnlsh the same, or otherwise to subject the same to the debts of said 
Moses S. Fleishman. And I do hereby authorlze and empower the said Rosa 
Fleishman, or her successor in trust, to couvert any real estate belonging 
to me Into money, and to sell and by proper deed to convey the same, wlthout 
any obligation on tbe part of any purchaser to see to the application of the 
purçhase money. As soon as ail clalms of creditors of said Moses S. Fleish- 
man bave been pald in fuU, or hâve become outlawed or otherwise dlscharged, 
said trust shall cease, and the balance of said trust fund then in the hands 
of said Rosa Fleishman shall be paid over and delivered to said Moses S. 
Fleishman. The object of thls trust belng to provide a fund for the support 
and maintenance and for tbe beneflt of said Moses S. Fleishman and hls 
famlly. whlch may be preserved for blm, free from the rights of any of hls 
présent creditors to subject the same to the payment of the debts of said 
Moses S. Fleishman. In case of the death of said Rosa Fleishman before 
the objects of thls trust bave been fully carrled out, then and in that case 
my dear daughter, Sarah May, is hereby made successor in trust to said 
Rosa Fleishman, wlth like powers in ail respects, dlscretionary or otherwise, 
that are hereby vested in said Rosa Fleishman, and she shall receive and hold 
said trust fund, and Invest the same, upon the like trusts and for the same 
purposes as those herelnbefore mentioned. In case of the death of said 
Moses S. Fleishman before the termlnation of this trust, then said trust shall 
cease, and said trust estate shall be divided among tbe widow and children 
of said Moses S. Fleishman as is by the laws of the state of Illinois provided 
in case of Intestacy." Louise Fleishman left over $40,000 worth of property, 
eonsisting of real and personal estate, and the value of the one-half be- 
queatbed to Rosa Fleishman in trust as aforesald Is over $20,000. Moses S. 
Fleishman has not surrendered any rlght or interest acquired by hîm under 
the said wUl of Louise Fleishman, deceased, or any rlght or interest which 
he bas or may bave in said trust estate, or any part thereof, or in or to the 
income thereof, to tbe trustée In bankruptcy herein. 

Julius & Lessing Rosenthal, for objecting creditors. 
Moran, Mayer & Meyer, for bankrupt. 

KOHLSAAT, District Judge. Bankrupt's mother bequeatbed one- 
half of the residue of her estate to Rosa Fleishman, wife of the bank- 
rupt, in trust "to pay over the interest and income * * * to mv 
120 F.— 61 
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dear sdn, Moses S.^Blesshman, free from the daims or rights of any of 

the créditors of said'Môses S. Fleishman to attach or garnish the 
same, or in any way to, gubject the'sàme tb the defats of said Mosés 
S. i-Fleishman; to, pay oyèV from time to time to said Moses S. Fleish- 
man so much of the principal of said trust fund as to said Rosa Fleish- 
man shall seem ptoper, in such manner that the same shall be free 
and clëar fi:om the rights of any bf thç créditors of sâid Moses S. 
Fleishman to attach or garnish the sà;me, or otherwise to subject 
the same to the debts of said Moses S. Fleishman." The principal 
fùnd amounts to '$20,090. This matter now cornes on to be heard 
upon exceptions to the r,çferee's repbrt. The only exception I deem 
material to be disposed pf is that "thé Êankrupt has hot surrendered 
ail his property and rights of property." A bankrupt who does not 
surrender his estate to the trustée is not entitled to a discharge, even 
though he may hâve scheduled it and otherwise hâve complied with 
the statute. He must surrender to his créditors àll property rights 
and benefits which are under his control, and which he has the légal 
power tp transfeir, except his exemptions. In re Harrison, 46 Minn. 
331, 48 N. W. 1132. The îact that the rights or property interests 
which he holds cannbt be reached by créditors is npt the measure of 
his duty in such a case. In enacting the bankruptcy statlite, the con- 
gress invoked its sovereign authority to provide a method whereby the 
individual could.be freëd from his làwful obligations. The act pro- 
vides an exttaordinary remedy in the interest of the debtor and against 
the rights, of the créditors, and the true intent thereof is to enable 
the debtor to place ail his estate at the disposai of his créditors, and 
himself go ffee. If he lias his property so disposed of as to be out of 
reach of liis créditors, but still his own,|with power tp assign his rights, 
why should he iiot, when he asks for the benefit of this extraordinary 
relief, surrender whatever he has the power to surrender ? If he were 
çompelled to go into bankruptcy, it would be différent. He is not re- 
quired to apply for this dischârge, nor can he get it and yet keep back 
what belongs to his créditors. He has the alternative either to sur- 
render ail his property interests for the benefit of;his créditors, and be 
discharged from his debts, or to keep the samë, and be denied the 
bçnefits of the act., In the case beforë the court, there can be no claim 
that the bankrupt has any .transférable interest in the principal fund 
at the présent time. 2 Perry, Trusts, § SSS, and cases cited. That 
seems to rest entirely on the option of the trustée. But the income is 
payable to the bankrupt, subject only to its being free from the inter- 
férence of créditors. The payments can be ascertaiijéd, and the extent 
of bankrupt's interest thereinarrived at, should hevoluntarily assign 
the same tO the trustée. He is not çompelled to do this, and cannot 
be forced so io do, but unless he does he cannot be discharged in 
bankruptcy. 

The report of the référée recommending the discharge is disap- 
proved, and the discharge is denied. 
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ALEXANDER et al. v. SOUTHERN HOME BUILDING & LOAN ASS'N. 
(Circuit Court, D. South Oarolina. Pebruary 4, 1903.) 

1. JCRISDICTION OF FbdKRAI- COURTS — AnCILLARY SuIT BT ReCEIVEB. 

When a Circuit Court of the United States haa obtained jurlsdlctlon 
over a corporation by the flUng of a credltors' bill and the appointment of 
a recelver, a suit by the receiver for the collection of assets is cognizable 
in such court, regardless of elther the cltlzeushlp of the parties or the 
amount in coutroversy, 
3). Building and Loan Associations— Accounting with Borrowins Stook- 

HOLDKR. 

Insurance premiums paid by a borrowing stockholder In a building 
and loan association on the property mortgaged, although required by the 
eontract, are for hls own beneflt, and cannot be applied in liquidation of 
the debt 

8. SaME ijAWS GOVBRNINO— USURT. 

Where both the subscriptlon and loan contracts of a stockholder In a 
building and loan association are dated and made payable at the home 
office of the association, they are governed by the laws of the state of 
such home office. 
4. Bamb— MisTAKB OF Fact — Ebroneous Statembnt that Loan was Paid. 

A statement sent by a building and loan association to a stockholder. 
by mistake, that hls loan was paid In full, wlll not blnd the association, 
where It was at once recalled, and no rlghts Intervened. 
6. Same— Construction dp Contract— Accountikg with Bokrowing Stock- 
holder. 

The bond of a borrowing stockholder In a building and loan association 
provided that "upon final settlement with the association it is to retaln 
as Installment on the said stock and Interest no greater sum than the 
8um actually advanced, with Interest thereon at the rate of eight per 
cent, per annum." Eelâ, that such provision governed the rights of the 
parties in an accounting after the Insolvency of the association, but dld 
not entltle the stockholder to crédit on the debt for premiums paid. 

In Equity. On ancillary bill by receiver for foreclosure of mort- 
gage. 

Ellis, Wimbish & Ellis and T. W. Bacot, for petitioner, receiver. 
Ellis G. Graydon, for respondent. 

SIMONTON, Circuit Judge. The original bill was filed in the 
Circuit Court of the United States for the Northern District of Geor- 
gia by M. A. Alexander against the Southern Building & Loan As- 
sociation, a corporation of the state of Georgia. The purpose of 
the bill was to administer and wind up the afîairs of the said asso- 
ciation. That court assumed jurisdiction, appointing John T. Pendle- 
ton receiver, and proceeded to administer the afîairs of the associa- 
tion. A part of the assets being situate within this district, an auxil- 
iary bill was filed in this court between the same parties as in the 
suit in the Northern District of Georgia. This court assumed juris- 
diction of the auxiliary bill, and, following the practice and exercising 

1 1. Supplementary and ancillary proceedings in fédéral courts, see note to 
Toledo, St. L. & K. C. R. Co. v. Continental Trust Co., 36 a C. A. 195. 

K 2. What law governs usury in contracts of building and loan associations, 
see note to Kirlicks v. Interstate Building & Loan Ass'n. 51 G. C. A. 319. 

IT 5. See Building and Loan Associations, vol. 8, Cent. Dig. § 63. 
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the comity exîsting between the several Circuit Courts of the United 
States, recognized and confirmed the appointment of said receiver ap- 
pointed in the Circuit Court of the Northern District of Georgia. 
The auxiliary cause having been filed in this court, ancillary proceed- 
ings began for the purpose of realizing the assets of the défendant 
association. Among thèse assets is a bond of Mrs. N. E. Osborne, 
a citizen of South Carolina, purporting to be secured by a mortgage 
of a tract of land in Abbeville county, S. C. Thereupon the re- 
ceiver, John T. Pendieton, filed by way of ancillary proceedings his 
bill aga'inst the said Mrs. N. E. Osborne. His bill allèges: That 
she had become and was a subscriber to five shares in the said South- 
ern Building & Loan Association, of the par value of $ioo each. 
That pursuant to the by-laws and rules of the said association she 
borrowed from it the sum of $500, and to secure the same executed 
on the loth day of May, 1892, her bond in the pénal sum of $1,000, 
conditjoned to pay to the said association $3 monthly as installments 
on the said shares of stock, together with $2.50 monthly as premium 
in advance on the said loan, and the further sum of $2.50 monthly 
as interest. That in accordance virith the rules, régulations, and by- 
laws of said association, adopted and treated as part of the said bond, 
the payments thus mentioned were required to be made at the home 
office of the association at Atlanta, Ga., and continue until the pay- 
ment of dues so to be made that such should equal the sum or value 
of $100, when said shares could be deemed to be matured, and the 
value thereof be applied in liquidation of the loan. That to secure 
said bond she executed a mortgage of land set out at large in the 
bill; said mortgage, besides the usual covenants, providing that the 
mortgagor keep insured the buildings on the land in the sum of $500, 
and to assign the policy to the association. That the défendant made 
ail payments required by the bond promptly up to and including that 
of September, 1899. That since then no payments whatever hâve 
been made on the bond. The bill allèges that there is now due on 
the bond the original loan, interest thereon to April i, 1900, $15 pre- 
mium accrued and unpaid to the same date, and Insurance premiums 
unpaid.$i5. The prayer is for foreclosure of the mortgage. 

The défendant interposed a demurrer to the bill as not within the 
jurisdiction of this court, amount in controversy being less than 
$2,000. It is established beyond controversy that when the Cir- 
cuit Court of the United States has obtained jurisdiction over a cor- 
poration by the iiling of creditors' bill and the appointment of a re- 
ceiver any suit by or against the receiver in the course of the winding 
up of such corporation, whether for the collection of his assets or for 
the défense of its property rights, must be regarded as ancillary to 
the main cause, and is cognizable in the Circuit Court, regardless 
either of the citizenship of the parties or the amount in controversy. 
White v. Ewing, 159 U. S. 39, 15 Sup. Ct. 1018, 40 L. Ed. (ij. Ail 
the cases upon and sustaining this proposition are quoted. The de- 
murrer is overruled. 

The défendant has filed her answer. The answer is in the form 
of an answer to a complaint as a code pleading. This is not proper, 
but no exception has been taken to it. It dénies that there is any- 



ALEXANDEB V. SOUTHERN HOME BXJILDING A LOAN ASS'N. 965 

thing due on the bond, or that there is any mortgage on the laiid. 
This proceeds upon the idea that the bond has been satisfied in full, 
for in the next sentence the exécution of the bond and mortgage is 
admitted. The next défense is that the transaction of the loan was 
entered into upon the représentation and guaranty that the stock would 
mature and reach its par value of $ioo per share in 83 months from 
the time she became a subscriber. She avers that she has paid up 
ail that there is that was contracted for during that period. It is 
true that the literature holds out the prospect of winding up the 
transaction in the period stated, but it was put more as an estimate, 
the term itself importing uncertainty, and so it cannot be construed 
as a guaranty. 

Another défense is that, having become a borrower under this guar- 
anty and représentation, she paid upon the loan $435 and a number 
of Insurance premiums — that is to say, $25 in 1892, $50 in 1899, and 
$60 for each of the years 1893, 1894, 1895, 1896, 1897, and 1898; 
that the scheme of ail building and loan associations, including this 
one, is that ail payments made by a borrower, whether on stock or 
otherwise, are to be applied in liquidation of the debt; that, even 
if 12 per cent, per annum be adopted as the rate to be paid, she has 
overpaid it. But she had the use of the money, and this implies a 
promise to pay interest. The Insurance was as much for her benefit 
as for that of the association. The only payments going to the prin- 
cipal of the debt were the installments on the stock. The rule with 
regard to crédits on thèse loans of building and loan associations is 
not as broad as that contended for, except when the défense of usury 
is sustained. Besides this, the contract is expressed in the bond of 
the défendant, and that was to pay monthly $3 on installments of 
stock, $2.50 interest, and $2.50 as premium, as well as to observe 
the covenants set out in the mortgage. The payment of thèse sums 
of money specified will discharge the bond if kept up until the stock 
attains its par value, and nothing is said about payments for Insur- 
ance or taxes. There is an important proviso in the bond, and that 
is, upon final settlement the association can only retain as install- 
ments on such stock and interest no greater than the sum actually 
advanced, interest thereon at the rate of 8 per cent, per annum. 

The next défense is that the loan was usurious under the law of 
South Carolina. The home office of the association was Atlanta, 
Ga. The subscription was made there. The money was lent there. 
The payments under the contract were to be made there. The con- 
tract is a Georgia contract, and construed under the laws of Georgia. 
Bedford v. Eastern B. & L. Association, 181 U. S. 242, 21 Sup. Ct. 
597, 45 L. Ed. 836; Mcllwaine v. Ellington, 49 C. C. A. 446, m 
Fed. 584, 55 L. R. A. 933; Guaranty Savings, etc., v. Alexander 
(C. C.) 96 Fed. 872 ; Pollock v. Association, 51 S. C. 430, 29 S. E. 
yy, 64 Am. St. Rep. 683. Under the statute law of Georgia a con- 
tract like this is not usurious. See opinion in Interstate B. & L. 
Association v. Edgefield Hôtel Company (decided a few days ago) 
120 Fed. 422. 

The next défense is that complainant admitted in writing that the 
amount due on the debt of the défendant had been paid in full. This 
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was faintly urged, because it appears that a statement made to that 
efïect was made in mistake, and was at once recalled, and that no 
rights intervened. "A mistake of fact, honestly made, can always 
be relieved in equity." Rhode Island v. Mass., 15 Pet. 233, 10 L. Ed. 
721. "Money paid by mistake can be recovered." United States v. 
Barlow, 132 U. S. 281, 10 Sup. Ct. "j"], 33 L. Ed. 346. "Court of 
equity will open statement made by mistake, though full receipts hâve 
been giveh." McCrae v. Hollis, 4 Desaus. 122. "Even a receipt 
may be contradicted by paroi évidence." Heath v. Steele, 9 S. C. 86. 
The last défense has been abandoned. 

The case at bar will dépend upon the construction of the last clause 
of the bond, in thèse words: "Upon final settlement with the asso- 
ciation it is to retain as installments on the said stock and interest 
no greater sum than the sum actually advanced, with interest there- 
on at the rate of eight per cent, per annum." That is to say, what- 
ever payments may be made by the défendant either during the cur- 
rency of the contract or at its conclusion, on final settlement the 
association cannot retain a greater sum than the amount of the debt, 
with 8 per cent, annual interest to that date. If more money than 
this is paid, the surplus may be returned. If this amount is paid on 
final settlement, the bond must be canceled, and the mortgage satis- 
fîed. The words are "installments on said stock and interest." 
Thèse words exclude the payments on account of premium. The 
bond is dated loth of May, 1892. The monthly installments on the 
stock are $3; those on the interest $2.50. Taking the decree in 
this case as the date of final settlement, and fixing the date as of the 
loth of February, 1903, there will then hâve elapsed 10 years and 9 
months, or 129 months. For each of thèse $5.50 was due and pay- 
able as installments; in ail, $709.50. There has been actually paid 
installments to and including September, 1899; that is to say, seven 
years and three months — 87 months. The installments being $5.50 
each a month, she has paid $478.50, and is entitled to crédit for this, 
with interest calculated according to the method of partial payments 
when each installment was paid. 

The standing master will state the account, charging the défend- 
ant with $500 and interest thereon from the loth of May, 1892, at the 
rate of 8 per cent, per annum. Upon paying the différence of this 
amount, with the installments already paid, following the method of 
partial payments, and the cost of thèse proceedings, the mortgage 
will be satisfied, without préjudice to any right she may hâve to divi- 
dends or profits. 



In re BUTTS. 

(District Court, N. D. New York. Februaiy 27, 1908.) 

1. Bankbuptct— DiscHAUGB— Dkbts Bxcbpted from Rbleask. 

Bankr. Act July 1, 1898, § 17, cl. 4 (30 Stat. 550 [U. S. Comp. St 1901, 
p. 3428]), provlding that a discharge shall release a bankrupt from ail 
provable debts except such as "were created by hls fraud, embezzle- 
meD+, lîiisapproi^rifltior., or deffilcntion whlle aoting as an officer or in 
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any flauclary capacity," should be so construed as to Includc wlthln 
the exception debts created by fraud, embezzlement, or misappropriation 
In whatever capacity or relation the bankrupt was actlng. 
a. Same. 

Goods were stiipped to a bankrupt under a wrltten contract wtiicli on 
Its face purported to be one o£ sale and purchase, contemplating tbat 
tlie goods would be resold by the purchaser and payment therefor made 
at stated times in cash or notes received on sales at priées therein flxed. 
It contained the words: "For conditions of settlement, see reverse side 
of contract" On the back was the provision: "It is agreed that y ou 
will hoid in trust and separate for the settlement of our account vs^ith 
you ail of said goods unsold and ail currency, open accounts, notes, 
liens, mortgages or other values received for goods sold." Beld, that 
such provisions dld not couvert the contract from one of sale into one 
creating a trust and establishlng a fiduciary relation between the parties, 
nor render the debt from the bankrupt on account of goods sold and 
not paid for one created by fraud, embezzlement, misappropriation, or 
défalcation while actlng in a fiduciary capacity, within the meaning of 
Bankr. Act July 1, 1898. § 17, cl. 4 (30 Stat. 550 [TJ. S. Comp. St. 1901, 
p. 3428]), so as to prevent Its release by a discharge of the bankrupt. 

Motion for an injunction staying the American Agricultural Chem- 
ical Company, plaintiff, in an action pending in the Suprême Court of 
the State of New York against the bankrupt, James P. Butts, from 
prosecuting such action to judgment and enforcing same. 

Gibbs & Wilbur, for the motion. 
Edson A. Hayward, opposed. 

RAY, District Judge. In the month of October, 1901, the Ameri- 
can Agricultural Chemical Company shipped and delivered to the said 
James P. Butts at Oneonta, N. Y., certain goods under and pursuant to 
the terms of certain agreements, partly printed and partly in writing 
(both being the same in terms, and therefore treated hère as one), 
which provide as foUows: 

"We hereby agrée to ship you, under the conditions and stipulations here- 
inafter named, the following fertillzers at priées and terms uamed below. 
The terms and conditions of thls contract are as foUows, and the priées 
named below are net to us." 

Then follows a description of the goods shipped, with priées, etc. 

"Full settlement for spring and fall shipments shall be made by you not 
later than November Ist, 1902, in cash or by notes (given by purehasers 
of thèse goods) received and indorsed by you. If settlement is made in 
cash at above date, we will allow you a discount of flve per cent. (5%) from 
the face of Invoices. For ail cash received prier to November Ist, 1902, 
we will allow you an additional discount from the face of invoices at the 
rate of eight per cent. (8%) per annum, from the date of such prepayment 
to November Ist, 1902. 

"For conditions of settlement, see reverse side of contract. 

"This contract, wrltten and printed, constltutes the entlre agreement, and 
no verbal understanding will be recognized. The above named provisions 
of this contract, as well as those on the reverse side of this agreement, 
which are, and are to be considered as a part of this contract. shall not be 
in force until accepted by the home office." 

This was signed by said company by its salesman. Immediately 
below, the défendant (now bankrupt) signed the following : 

"Accepted on conditions named. J. P. Butts." 
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On the back of this order so accepted was printed the followîng : 

"The followîng terms and conditions are, and are to be consldered as a 
part of the terms and conditions stated on the opposite side of this con- 
tract form: — 

"You agrée to render us an account of goods unsold on July Ist and also 
on November Ist, 1902. It Is agreed that you will hold in trust and separate 
for the settlement of onr account wlth you, ail of said goods unsold and ail 
currency, open accounts, notes, liens, mortgages or other values recelvèd 
for goods sold. 

"If settlement Is made In purchasers' notes, sald notes shall be made ont 
on blanks furnished by us, payable to our order at some bank, &c. 

"If we request It, you agrée to glve your own note, payable on bank, with 
the express understanding that sald note Is to be recelvèd by us as évidence 
of sales and in confirmation of your guarantee as above stated and not as 
payment: and notwlthstandlng the réception of sald note, ail accounts and 
notes and moneys recelvèd for goods, are to remain our property, but your 
note shall be enforclble to the estent of ail losses suffered by us on ail sales 
made and guaranteed by you." 

Under thèse agreements, goods to the amount of $1,997.30 were de- 
livered to the said défendant, Butts, and disposed of by him, and not 
paid for. 

The complaint, which sets out the contracts in fuU, allèges, after 
stating a proper demand : 

"But the sald défendant refused, and refuses and neglects, to dellver to 
the plalntifE the proceeds of any sale, or to return to the plalntifE any of 
said goods, or any money or property recelvèd therefôr, or an account there- 
of; and défendant refuses to account for sald property so intrustecl to him, 
or for the proceeds thereof, and bas wrongfully, unlawfully, and fraudulently 
converted said goods and property, and embezzled and misappropriated the 
proceeds thereof, and converted the same to bis own use, whlch sald goods 
and the proceeds thereof were recelvèd by him in his sald flduciary capacity. 
[The complaint allèges that he received same In sueh capacity.] That he 
bas fraudulently and wrongfully converted and disposed of said goods and 
the proceeds thereof to hls own use, to the plalntlff's damage in the sum of 
one thousand one hundred nlnety-seven dollars and thirty cents." 

That this debt or claim is provable in bankruptcy cannot be suc- 
cessfuUy questioned or denied. The claim is founded on an express 
contract, and that the bankrupt was liable for the value of thèse goods, 
as fîxed by the agreements, cannot be questioned. The légal effect 
of the allégations of the complaint is hot broader than the légal efïect 
of the contract made a part thereof. By section 17 of the act of July 
I, 1898 (30 Stat. 550 [U. S. Comp. St. 1901, p. 3428]), "An act to 
establish a uniform System of bankruptcy throughout the United 
States," it is provided : 

"A discharge In bankruptcy shall release a bankrupt from ail of hls prov- 
able debts, exeept such as • • • were created by his fraud, embezzle- 
ment, misapproprlatlon, or défalcation whlle actlng as an offlcer or In any 
flduciary capacity." 

Must the embezzlement, misappropriation, or défalcation hâve oc- 
curred while the person charged was acting as an officer or in a 
fiduciary capacity, and with direct référence to the funds or property 
in his hands as such ofEcer or person acting in such fiduciary capacity ? 
This question seems not to hâve been settled. In re Basch (D. C.) 
97 Fed. 761, Brown, District Judge, held: 

"A debt due by a bankrupt in the character of a commission merchant, 
arising out of his failure to account for the value of goods consîgned to hlifl 
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for sale on commission, on a contract to return the goods or thelr spécifie 
proceeds, Is not a debt created by the bankrupt's 'fraud, embezzlement, 
mlsappropriatlon, or défalcation whlle aeting in a fiduciary capacity,' and, 
therefore, wiU be released by his discharge In bankruptcy." 

In Upshur v. Briscoe, 138 U. S. 378, 11 Sup. Ct. 317, 34 L. Ed. 
931, the court, in speaking of section 33 of the act of 1867 (14 Stat. 
533), says : 

"It is to be noted that the language of section 33 of the act of 1867 excepta 
debts created by the bankrupt 'while aeting In any fiduciary cliaracter'; 
and the language would seem to apply only to a debt created by a person 
who was already a fiduciary when the debt was created. In this view, it 
was said in Cronan y. Oottlng, supra: 'We are incllned to the opinion that 
the phrase implies a fiduciary relation existlng previously to, or Independ- 
ently of, the particular transaction from which the debt arlses. The coUo- 
cation tends to favor this interprétation. If the phrase, "while aeting," etc., 
be referred to that which immediately précèdes, it implies something in the 
nature of défalcation. If it be referred to the flrst branch of the provision, 
its association with fraud and embezzlement carries the Implication of a 
debt growing out of some fraudulent misapproprlation, or, at least, breacU 
of trust.'" 

In Matter of Bullis, 68 App. Div. 508, 73 N. Y. Supp. 1047, it was 
stated (while not necessary to the décision of the case) that : ; 

"Subdivision 4 of section 17 of the national bankruptcy law (30 Stat. 550 
[U. 8. Comp. St. 1901, p. 3428]). excepting from the opération of the discharge 
debts 'created by his fraud, embezzlement, mlsappropriatlon, or défalcation 
while aeting as an officer or In any fiduciary capacity,' does not. In the use 
of the words 'fraud,' 'embezzlement' and 'mlsappropriatlon,' relate to an 
Individual, and by the word 'défalcation' alone apply to one 'aeting as an 
ofiScer or in any fiduciary capacity.' " 

In Frey v. Torrey, 70 App. Div. 166, 75 N. Y. Supp. 40, it was held : 

"The words 'while aeting as an ofHcer or in any fiduciary capacity,' used 
In subdivision 4 of section 17 of the United States bankruptcy law, except- 
ing from the opération of the discharge in bankruptcy an indebtedness 'cre- 
ated by his fraud, embezzlement, misapproprlation, or défalcation while 
aeting as an offlcer or In any fiduciary capacity,' do not qualify the words 
'fraud,' 'embezzlement,' and 'misapproprlation,' but only the word 'défal- 
cation.' " 

That subdivision 4 of section 17 is open to both constructions is a 
matter of regret. If this subdivision had been made to read, "or were 
created by his fraud, embezzlement, or misappropriation, or were cre- 
ated by his défalcation while aeting as an officer or in any fiduciary 
capacity," there would be no question that the words "while aeting 
as an officer or in any fiduciary capacity" would only qualify or apply 
to the word "défalcation." Or if the subdivision had been made to 
read, "or were created by his fraud, embezzlement, or misappropria- 
tion, or were created by his fraud, embezzlement, or misappropria- 
tion or défalcation while aeting as an officer or in any fiduciary ca- 
pacity," there would be no question that debts created by fraud or 
embezzlement or misappropriation or défalcation would not be afïected 
by a discharge in bankruptcy, irrespective of the existence of the tech- 
nical trust or fiduciary relation. 

The framing of this subdivision was a matter of great différence of 
opinion, and the words used are the resuit of an agreement between 
those who insisted that debts created by fraud, embezzlement, and 
misappropriation, irrespective of the existence of the technical trust 
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relation, should not betaffected by the discharge, and those who insist- 
ed they should be. It was contended that debts created by fraud, 
by embezzlement, or by misappi'opriation should not be affected by 
the discharge in bankruptcy. Indeed, it is difficult to see why they 
should be. The existence or nonexistence of the technical trust or 
fiduciary relation would seem to be immaterial so far as the moral 
turpitude is concerned. Is there any good reason why the executor, 
trustée of an express trust, or guardian of an infant should be refused 
a discharge if he embezzles or misappropriates the funds intrust ed to 
him, when the person who does not occupy thèse technical trust or 
fiduciary positions may embezzle or misappropriate the funds or prop- 
erty intrusted to him and be discharged from the debt thus created 
in bankruptcy proceedings? If there is a debt existing for property 
or money embezzled or misappropriated by a person occupying the 
technical fiduciary position, there is a "défalcation," for the money or 
property is gone, and has not been made good. "Défalcation while 
acting as an ofïïcer or in any fiduciary capacity" would seem to imply 
and include either embezzlement or misappropriation or both. It was 
supposed that the use of the language employed would forbid the dis- 
charge of any person from a debt created by his fraud, or by his em- 
bezzlement or misappropriation of funds or property, in whatsoever 
capacity or relation acting, and also the debts created by the défalca- 
tion of an officer of person occupying the technical trust or fiduciary 
relations known to and recognized by our law. It must be conceded, 
however, that the word "défalcation" is broader than "embezzlement" 
or "misappropriation." Neither class of debts so created should be 
construed out of the section providing what debts shall not be affected 
by a discharge. But this case does not necessarily turn on this ques- 
tion. 

It is clear that a discharge in bankruptcy will not release Butts from 
the debt due the plaintifif if such debt was created by the embezzlement 
of funds or property belonging to the plaintifï, or by the misappropria- 
tion of property or funds belonging to the plaintiff, within the mean- 
ing of the language of the act quoted. The first considération is 
whether or not thç contracts annexed to the complaint, when properly 
construed, retained the title of the property therein mentioned and of 
the prpceeds of its sale in the plaintifï. Thèse contracts are mère 
memoranda made by tlie salesman of the plaintifï and accepted by the 
défendant as to a contract or agreément in pursuance of which the 
plaintifï was to ship goods to the défendant to be sold by him, with 
discounts from the prjces fixed in case settlements were made at or 
before certain dates mentioned. On the face of thèse memoranda no 
mention is made of any trust or trust agreément, or of any fiduciary 
reljation, or rétention of title. On the face of the, agreements the 
plaintifï agreed to ship the goods at priées fixed, and the défendant had 
the right to dispose of the same in any way he saw fit. The défendant 
could settle or pay cash or notes giyen by the persons to whom he 
sold the goods if indorsed by the défendant. Thèse words are con- 
tained in the agreément on the face thereof, "For conditions of settle- 
ment, sçe reverse side of contract." On the back of this agreément, 
we find: 
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"It Is agreed that yon wlll hold In trust and separate for the settlement 
of our account with you, ail of sald goods unsold and ail currency, open 
aecounts, notes, liens, mortgages or other values received for goods sold." 

It will be noted that this holding in trust is simply for the settlement 
of the account between the plaintifE and the défendant. If it was in- 
tended to create a technical trust making the défendant a trustée for 
the benefit of the plaintifï, it is strange that thèse trust provisions were 
printed on the back of the memoranda, and not in them and on the 
face thereof, where they would be read, probably, by the défendant be- 
fore signing the paper. 

In the last paragraph printed on the back of the memoranda we 
find an obscure and confused statement to the efïect that ail accounts 
and notes and moneys received for goods are to remain the property 
of the plaintifï. Thèse words, if intended to create a trust or express 
trust relation between plaintiff and défendant, ought to hâve been in- 
cluded in and written upon the face of the contract itself. The parties, 
however, hâve characterized thèse clauses upon the back of the mémo- 
randum of agreement in the contract, by words forming a part of it, 
as "conditions of settlement," and they say, "For conditions of settle- 
ment, see reverse side of contract." Ail the printing on the back of 
the agreement or memoranda is to be considered and treated as con- 
ditions of settlement, and not as an agreement between the parties 
creating or establishing a technical trust, or the trust or fiduciary 
relation mentioned in the bankruptcy law. 

It is self-evident that the real transaction between the plaintifï and 
the défendant was the sale by the former to the latter of certain goods, 
with the expectation that they would be resold by the purchaser, and 
it is not hinted upon the face of the agreement and above the signa- 
tures thereto that any trust relation is intended to be created, or that 
the title of the goods sold by the plaintifï to the défendant is or is 
intended to be retained in the plaintifï. It ought not to be held, and 
this court will not hold, that the character of the real transaction be- 
tween the parties, that of sale by plaintifï and purchase by the défend- 
ant, is changed into a technical trust, or that a fiduciary relation is 
established, or that the plaintifï retained the title to his goods, by the 
use of such language printed upon the back of the agreement. It was 
not compétent for the parties, in this obscure and uncertain manner, 
to change the légal efïect of the transaction. It is not at ail probable 
that the défendant understood thèse memoranda to be susceptible of 
such a construction or to hâve such meaning or efïect as is now 
claimed by the plaintifï. The words used and the.whole construction 
of the instruments négative such an intent. 

Thèse conclusions are fully sustained by adjudicated cases. Matter 
of John H. Benedict, 8 Am. Bankr. Rep. 463, 75 N. Y. Supp. i6s ; 
Burnhàm v. Pidcock, 5 Am. Bankr. Rep. 590, 58 App. Div. 273, 68 N. 
Y. Supp. 1007; Braken v. Milwer, 5 Am. Bankr. Rep. 23, 104 Fed. 522; 
Knott v. Putman, 6 Am. Bankr. Rep. 80, 107 Fed. 907; Mulock v. 
Byrnes, 129 N. Y. 23, 29 N. E. 244. The facts in Matter of Benedict, 
8 Am. Bankr. Rep. 463 (see page 465) 75 N. Y. Supp. 165, seem to be 
almost identical with the facts of this case. The décision in Water- 
town Carriage Co. v. Hall, 75 App. Div. 201, yj N. Y. Supp. 1028, is 
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not in conflîct with thèse views. That case holds that "a demand 
against a bankrupt for the conversion of property is not a provable 
debtunder the bankruptcy law of 1898, and therefore is not released 
by his discharge in bankruptcy." In that case, the cause of action was 
simply and purely for the wrongful, fraudulent, and unlawful con- 
version, misappropriation, and embezzlement of the sum of $65, lawful 
money of the United States of America. No contractual relation was 
alleged or indicated. The wisdora and propriety of enjoining actions 
of this character, like the one sought to be enjoined in this case, can- 
not be doubted. In re Basch (D. C.) 97 Fed. 761, 
The motion must be granted. It is so orderei 



In re PECK. 

(District Court, D. Oonnectlcut. Febrnary 19, 1903.) 

Ko. 960 

L Bankruptcy— Spécification of Objections to Dischabge— Vérification. 

The vérification of spécifications of objection to the discharge of a 

bankrupt by the attorney for the objecting credltors, who states under 

oath that "the matters alleged above are true, to the best of hls linowl- 

edge and bellef," is sufflcient. 

8. SAME — SUFFICIENCT— AmENDMBNT. 

So-called spécifications of objection to the dlscharge of a bankrupt 
which merely state the grôunds for refuslng a dlscharge In the language 
of the statute, without any attempt to speclfy any partlcular act of the 
bankrupt, are wholly Insufflclent, and no évidence can be received there- 
under, nor do they afford any basis for amendment, 

8. Samb — Application for Lbavb to Ambnd. 

Leave to amend the spécifications filed in opposition to the dlscharge 
of a bankrupt can only be granted by the Judge. 

In Bankruptcy. On questions certified by référée. 

The followlng proceedlngs were had before the référée, George A. Kellogg, 
un the pétition of the bankrupt for discharge: 

"Spécification of Objections to Discharge. 

"John R. Booth, of Burlington, Vermont, and the Berlin Mills Company, 
a corporation organized under the laws of the state of Maine, and having 
an ofiice and place of business In the city of Portland, Maine, parties inter- 
ested In the estate of sald H. H. Peck, bankrupt, do hereby oppose the grant- 
ing to him of a dlscharge from his debts, and for the grounds of such 
opposition do file the followlng spécifications: 

"(1) That the sald H. H. Peck, with fraudulent Intent to conceal hls true 
flnanclal condition, and In contemplation of bankruptcy, destroyed, concealed, 
and falled to keep books of account or records from whlch hls true flnan- 
clal condition mlght be ascertalned. 

"(2) That the sald H. H. Peck bas committed an offense punlshable by 
Imprlsonment as provlded tn the act of Congress In such case made and 
provided: (a) In that he, the sald H. H. Peck, dld conceal, whlle a bank- 
rupt, from hls trustée, property belonging to his estate in bankruptcy. (b) 
In that he has made a false oath In relation to a proceeding in this case. 

"Dated at Hartford this 20th day of December, A. D. 1902. 

"John R. Booth, The Berlin Mills Company, Credltors, 
"By Benedlct M. Holden, Their Attorney." 
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"State of Connectlcut, Hartford County. ss.— Hartford, Dec. 20th, 1902. 

"Personally appeared Benedict M. Holden, who made oath and says that 
he is the attorney for the creditors above named, and that the matters al- 
leged above are true, to the best of hls knowledge and bellef, before me, 

"Kate F. Wolfe, Notary Public. LLi. S-]" 

"Demurrer to Spécifications. 

"ïhe petltloner demurs to the spécifications flled In the above-named mat- 
ter, and for reasons thereof asslgns the foUowing, to wlt: (1) Sald spéci- 
fications are not verifled by the oath of the créditer or creditors presentlng 
them. (2) Sald spécifications are not slgned by the créditer or creditors 
presenting them. (3) Said spécifications are slgned In the name of John 
R. Booth and the Berlin Mills Company, creditors, by their attorney, and 
are not verlfied elther by the positive oath of sald creditors or either of 
them, or by sald attorney, but only upon the knowledge and bellef of sald 
attorney. H. H. Peck, 

"By Wm. O. Hungerford, Hls Attorney" 

Mémorandum of Décision Denylng Motion to Dlsmlss Spécifications. 

On December 27, 1902, the bankrupt filed a demurrer to the spécifications 
of objections flled by the objectlng creditors December 20, 1902, asslgnlng 
as reasons for demurrer that sald spécifications were not slgned by credit- 
ors and were not verifled by the oath of creditors, and that the vérification 
by the attorney for the creditors was not sufliciently positive in form. 

Since the demurrer objects to the form of the spécifications, it is équiv- 
alent to a motion to dismiss the spécifications for the reasons stated, and 
will be so consldered. Sald spécifications were slgned and verifled under 
oath by Benedict M. Holden, as attorney for John R. Booth and the 
Berlin Mills Company, creditors of said bankrupt; the sald Holden belng 
an attorney at law who has been admitted to practice in the United 
States District Court, and who had duly entered his appearance for said 
creditors in opposition to the pétition for discharge. In vlew of subdivision 
9 of section 1 of the bankruptcy law of 1898 (Act July 1, 1898, c. 541, 30 
Stat. 544 [V. S. Comp. St. 1901, p. 3419]), which provides that " 'creditor' 
shall include anyone who owns a demand or claim provable in bankruptcy, 
and may include his duly authorlzed agent, attorney, or proxy"; and of 
General Orders in Bankruptcy, No. 4, which provides that "every party may 
appear and conduct the proceedings by attorney, who shall be an attorney 
or counsellor authorlzed to practice in the circuit or district court"; and 
in reliance upon the décision of the Circuit Court of Appeals of the Blghth 
Circuit In In re Casser, 5 Am. Bankr. Rep. 32, 44 O. O. A. 20, 104 Fed. .537, 
a case exactly in point, I am of the opinion that the signature by Attorney 
Holden Is sufflcient; and, slnce nothing In the law or in the gênerai order.s 
requires pleadings to be verifled by the creditor personally, It follows that 
the vérification by the attorney is sutHcient. Indeed, in the présent case, 
where the creditors themselves are at a distance, and the attorney is more 
familiar than they can posslbly be with the facts In the case, he is better 
qualified to verify pleadings than hls clients. 

The objection raised by the motion that the oath Is not positive seems 
not well taken, slnce said oath Is in the usual form (the Identical form of 
the oath made by the bankrupt himself in hls pétition for adjudication), 
and is as positive as any language could make it. 

The motion to dismIss Is denied. 

"Demurrer to Spécifications. 

"The petltloner demurs to the spécifications flled in the above-named mat- 
ter, and for reasons thereof assigns the followlng, to wlt: 

"(1) Said spécifications are not sufliciently speclflc, and do not Inform the 
bankrupt of the particular grounds of the opposition to hls discharge. 

"(2) Paragraph 1 of sald spécifications does not state what books of ac- 
count or records the petltloner destroyed, concealed, or failed to keep, or 
in what way hls true financial condition could not be ascertained. 

"(3) Paragraph 2 (a) does not state what property, or the amount thereof, 
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or where the ^apie wae loeated, that the petltioner concealed from hls trus- 
tée belonging to Ws ^tate In bankruptcy. 

"(4) Sald spéciflcatlons flo not stkte in paragraph 2;(b) any partlculars 
representlhg said allegèd false oath, nor set forth the procèeding in relation 
to whlch said alleged false oath was made. 

"H. H. Peck, 

"By Wm. C. Hungerford, Hls Attorney." 

Mémorandum of Décision on Demurrer to Spécifications. 

The bankrupt's demurrer flled January 12, 1903, prôperly raises the ques- 
tion of the sufflclency 6Î the allégations of the spécifications of objections. 
The two objections stated In the second count of the spécifications are de- 
fective In thàt they omit the essential allégation that the acts charged were 
knowlngly and fraudulently donc. The rule hère stated was applied by 
Judge Cose, ïn the District Court for the Northern District of New York, 
In the case of In re Tierce, 4 Am. Èankr. Rep. 554, 103 Fed. 64, which case 
Is still authorlty in thls circuit. 

Both of said allégations hère mentioned, and the remainlng allégation 
of the spécifications, namely, that the baukrupt falled to keep proper books 
of account, are fufther and fatally détective becausc they do not inform 
the bankrupt of the particulàr charge against him, and do not state facts 
from which the court can understand àny issue. 

In the case of In re Hixon, 1 Am. Bankr. Rep. 610, 93 Fed. 440, Judge 
Woolson, of the Southern District of lowa, held that allégations of objec- 
tions to the bankrupt's diseharge must not only be stated In the gênerai 
words of the statute, or thelr équivalents, but must also Include a statement 
of facts sufBclent to point ont the exact charge against the bankrupt, and 
to show that the àct charged against hlm Is clearly wlthln the class deflned 
by the gênerai words. This décision has been foUowed by a Une of cases 
In other districts, and the same rule has been establlshed in this circuit In 
the case of In re Matthew McNamàra, 2 Am. Bankr. Rep. 567, by Morris 
S. Wlse, référée, the referee's report havlng been afflrmed by Judge Addison 
Brown, of the Southern District of New York, June 29, 1899. 

Wlth regard to the allégation of fallure to keep books, It has been heia 
In one or two cases that the gênerai words of the statute descrlbing the 
offense are sufflclent for the introduction' of évidence where the intent Is to 
allège that the bankrupt kept no books at ail. In the présent case, how- 
ever, the attorney for the objectlng credltors examined the bankrupt, and 
the bankrupt's books, conslstlng of ledgers, cash book, day book, etc., at 
great length, occupylng two days thereln, and if there exlsted any facts suftl- 
cient to constltute a bar to the discharge In relation to the books, or to the 
business dealings and testimony of the bankrupt, the objectlng credltors 
were in a position to speclflcally charge such acts. 

The demurrer Is therefore sustained in regard to a!l allégations contained 
In the spécifications of objections. 

Subsequently the objectlng credltors, by thelr attorney. applied for leave 
to file amended spécifications, and the référée made the followlng certlflcate 
to the court: 

"To the Honorable James P. Platt, Judge of the District Court of the 
Unltéd Statçs for the District of Conneeticut: Pursuant to the provisions of 
the ninth rUle in bankruptcy of said District Court, I hereby report: 

"(1) That on the 29th day of November, A.-D. 1902. said bankrupt flled 
his pétition for a discharge from ail debts provable against hls estate, ex- 
cept such debts as are excepted by law from discharge, which pétition is 
Uerewith transmltted, and thereupon, on the 2d day of December, A. D. 
1602, I entered an order appointing the 13th day of December, A. D. 1902, 
at 10 o'clock in the forenoon, at my office in Hartford, Conn., as the time 
and place for the examina tion of sald bankrupt, .and for creditors and other 
persons Ipterested ' to, présent thelr proofs and pleas in: opposition to said 
diseliarfre, and that thé bankrupt be présent at said tlm'e/and place, and that 
the notice requlred by rule 9 in bankruptcy of said, iJistrict Court be given 
of the pendency pf.said pétition, and thàt notice be given sâid bankrupt 
by mail to attend at said time and place. 
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"(2) On the Sd day of December, A. D. 1902, I publtshed the notice requlred 
by sald rule and sald order in the Hartford Courant, and on the 2d day of 
December, A. D. 1902, I mailed a like notice to each known créditer of said 
bankrupt, as by said order and retum of notice herewlth transmitted wlll 
appear. 

"(3) That, pursuant to sald order and sald notice, I sat on the 13th day 
of December, A. D. 1902, at 10 o'clock in the forenoon, for the purposes 
named in the said order, and sald bankrupt appeared, and John R. Booth 
and the Berlin Mills Company, credltors of said bankrupt, appeared by their 
attorney, Benedict M. Holden, and gave notice of objection to the pétition 
for discharge, and of intention to file spécifications of objections thereto, 
and asked opportunity to examine the bankrupt at length. Whereupon the 
hearing was adjourned to December 27. 1902, at 10 o'clock a. m., spécifi- 
cations of objections to be flled on or before December 23, 1902, and oppor- 
tunity to examine the bankrupt to be glven the credltors on December 15, 
1902, at 10 o'clock a. m. Thereafter, on December 15, 1902, the bankrupt 
appeared in the office of the référée, and was examlned by the said Benedict 
M. Holden, attorney for the objectlng credltors, during said day, which ex- 
amination was continued by said attorney on December 18, 1902. 

"(4) That on December 20, 1902, sald objectlng credltors, by thelr said attor- 
ney, Benedict M. Holden, filed spécifications of objections to the discharge 
of the bankrupt, to which spécifications the bankrupt flled a demurrer, 
which was substantially a motion to dismlss the spécifications, on the 
ground that they were not In proper (orm, which motion was argued by the 
attorneys for the parties before the référée on December 27, 1902, and 
denied by the référée as per mémorandum of décision flled January 10, 1903 
(attorney for the bankrupt taklng exception to the rullng of the référée), 
eaid spécifications, motion, and mémorandum of décision thereon being here- 
With transmitted. 

"(5) That on January 12, 1903, the bankrupt, by hls attorney, William G. 
Hungerforâ, flled a demurrer to the spécifications on the ground thàt they 
were not sufflciently spécifie, which demurrer was sustaiued by the référée 
for the reasons stated in a mémorandum of décision filed January 24, 1903, 
sald demurrer and mémorandum of décision thereon being transmitted here- 
wlth. 

•'(6) That thereupon the objectlng credltors, January 27, 1903, flled a blU 
of exceptions (herewlth transmitted), contendtng that the référée erred both 
In receivlng a second demurrer and in sustaining said demurrer. 

"Wlth regard to the first contention, the record shows that the flrst so- 
called demurrer filed was considered as a motion to dismlss. However, the 
technicallty hère suggested by the objectlng credltors is immaterial, since 
It Is well settled that the référée must pass upon the sufflclency of the 
spécifications, and reeeive évidence only in support of suflicient spécifications. 
Irrespective of the flling of any pleadlngs by the bankrupt. 

"Subsequently, on February 5, 1903, the objectlng credltors flled a motion 
to amend the original spécifications, which motion, wlth the proposed amend- 
ment, Is transmitted herewlth, and submitted the question of the allowance 
«f the amendment to the référée. The référée Is of the opinion that the 
judge alone can allow an amendment, and the question was so decided by 
Judge Lochren, of the District of Minnesota, in the case of In re Kaiser, 
3 Am. Bankr. Rep. 767, 99 Fed. 689, which décision was recently followed 
in the Southern District of New York in the case of In re Wolfensohn, 5 
Am. Bankr. Rep. 60. Since, however, the question of the allowance of the 
proposed amendment in the case before the référée bas been submitted to 
the référée by the parties, the référée, after an examination of the law and 
the décisions, ventures to state hls opinion in the matter. Whlle the allow- 
ance of an amendment to spécifications of objection is discretlonary wlth the 
judge of the District Court, and the équitable rule Is that amendments should 
be liberally allowed, nevertheless there seems to be a limlt beyond which 
indulgence Bhould not be granted to the objectlng credltors. Thls llmit iS 
defined by Judge Woolson, of the Southern District of lowa. In language 
as follows: 'Manifestly, the court would in such a case (where the object- 
iDg créditer has attenipted to specify, but has failed to push hls spécifications 
sufflciently far into détail), where the good faith in the attempt of the cred- 
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ftor Is manifest, permit amenâment; but such amendment ought to be per- 
mltted only where therè is manlfestly an attempt on the part of the credltor 
to speclfy.' In re Hlxon, 1 Am. Bankr. Eep. 610, 93 Fed. 440. The original 
spécifications In tlie case at bar are gênerai and vague, and malte no attempt 
whatever to speclfy anything. Tliey are sucli as liave been frequently dis- 
missed by Judges of tlie District Court» wlio hâve descrlbed them as a 'mère 
cover for flshing excursions.' Judge Woolson, in the case above cited. says 
that counsel must know, when filing such spécifications, that no évidence 
can be received under them hy any court untll amendment, and that it vrould 
seem that they are entered elther to stand as a threat to the banlirupt of 
further trouble, or as an attempt vexatiously to delay his discharge, 'so 
certain is It that thèse miscalled "spécifications" do not speclfy.' The only 
allégation in the speciflcations in the présent case that escapes the above 
criticism Is the allégation of failure to keep books, and that does not speclfy 
anything, unless the intent is to shove that no books were kept. But, as 
stated in the referee's mémorandum of décision sustaining the bankrupt's 
demurrer, that construction of said allégation Is not possible In thls case, 
because the attorney for the objecting creditors. In the présence of the réf- 
érée, examlned at great length the bankrupt and a large number of the 
bankrupt's books, consisting of ledgers, daybooks, bankbooks, etc.; in fact, 
so exhaustive was thls examination, which took place a number of days 
before the speciflcations in question were filed, that there seems no reason- 
able excuse for the flllng o( thèse so-called speciflcations that do not specify 
anything. It is submitted that there Is no substance In thèse speciflcations, 
and, therefore, that there is nothing to amend. If there had been any at- 
tempt on the part of the pleader to be speclflc, however imperfect or 3e- 
fectlve that attempt, an amendment mlght be permitted. While additlonal 
spécifications that are merely enlargements of -what has been already flled, 
and are purely amendatory thereof, may be allowed, In the discrétion of the 
court (In re Osborne, 8 Am. Bankr. Eep. 166, 52 0. C. A. 595, 115 Fed. 1, 
[First Circuit Court of Appeals]), "there must be on the record, as it stands, 
the substance of that asked for; the rlght to amend can go no further than 
to brlng forward and make effective that whlch is In some shape already 
there." In re James Mercur, 8 Am. Bankr. Kep. 275, 116 Fed. 655 (Eastern 
District of Fennsylvanla). Judge Phillips, of the Western District of Mis- 
souri, In the case of In re Mudd, 5 Am. Bankr. Rep. 243, 105 Fed. 348, held 
that speciflcations llke those Ih the case before us, exeept that they were 
even less gênerai In terms, ought not to be amended on the ground that such 
spécifications are nothing but dragnets and guesswork, which do not comply 
wlth the positive requlreménts of the statute. Tour référée Is therefore 
forced to corne to the conclusion that it is too late for the allowance of the 
amendment offered by the objecting creditors, since the 10 days llmited by 
statute had expired, and thls amendment sets out entlrely new matter, and 
there is nothing on record to -which It can be attached. 

"And the référée further reports that no other objection has been made 
by any person Interested to the pétition for discharge, and that the said 
Harry H. Peck was adjudged a bankrupt hereln on the lOth day of October, 
1902, and has In ail things conformed to the requirements of said act; that, 
so far as the papers on file wlth the référée and the proceedings had before 
him show, the bankrupt has commltted none of the offenses and done none 
of the acts prohlblted in subdivision b of section 14 of said act; and that, 
in the opinion of the référée, the said banltrupt Is entitled to his discharge. 

"And the référée further reports that the condition of the administration 
of the estate of the said bankrupt Is as follows: The trustée has not flled 
the final account, but has reported assets sufBclent in amount to pay ail 
expenses of administration and a sUbstantial dividend to creditors. 

"And the référée further reports that his disbursements In the above-îo- 
titled proceeding hâve been secured by sufllcient bond. 

"Dated at Hartford, February 14, 1903. 

"George A. Kellogg, Eeferee In Bankruptcy." 

Wm. C. Hungerfcrd, for the petitioner. 
Benedict M. Holden, for the objecting creditors. 
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PLATT, District Judge. I am in accord with the référée in his 
décision upon the so-called "demurrer" filed December 2,"], 1902. 
The sufficiency of the creditors' objections to discharge, set forth 
in the paper filed December 20, 1902, is in no sensé attacked in the 
misnamed demurrer. The label placed thereon by the bankrupt or 
his attorney is uhimportant ; its single purpose was to point eut an 
alleged error in the way the objections were signed and verified. 
It was équivalent to saying to those creditors and their attorney 
something like this : "Laying aside the question as to whether 
your objections hâve any force and merit per se, they cannot be 
discussed because you hâve failed to comply with the rules which 
are in force both in equity and bankruptcy." The référée very prop- 
erly regarded the paper as a motion to dismiss. He was also right 
in foUowing In re Gasser, 5 Am. Bankr. Rep. 32, 44 C. C. A. 20, 
104 Fed. 537, and the oath is certainly positive to the very last 
analysis. 

I also agrée with the référée in his treatment of the real demurrer, 
filed January 12, 1903, which he sustained on January 24, 1903, and 
I am content to leave the matter where his accompanying mémoran- 
dum places it. 

On January 27, 1903, the objecting creditors filed a bill of excep- 
tions, contending that the référée ought not to hâve received a sec- 
ond demurrer and acted thereon, and that position has been urged 
before me with considérable emphasis. My view of the soundness 
of the referee's position must be apparent from the earlier portions 
of this opinion, but it really makes no différence how one looks at the 
matter. The action of the référée has in no sensé harmed the ob- 
jecting creditors, as will be clear after I hâve disposed of the motion 
to amend the original spécifications. That motion is one which it 
is my duty to pass upon, and has properly been referred to me for 
that purpose. I hâve a high appréciation of the breadth and scope 
and liberality of the equity rules in the fédéral courts. I hâve en- 
deavored, and shall continue to endeavor, to make such use of those 
rules as will promote justice and fair dealing between man and 
man ; but in the case at issue there seems to be no secure position 
upon which discrétion could gain a resting place, if sent forth in 
search thereof. The spécifications of objection hâve absolutely no 
force. There is not even a twig in sight above the ground upon 
which an amendment can be grafted. Therefore it would be incon- 
sistent, preposterous, absurd, and the exercise of profound indiscré- 
tion, to grant the motion. 

Assuming that my reasoning is valid, it follows in syllogistic form 
that ail proceedings. before the référée since the filing of creditors' 
objections hâve been unnecessary and irregular. Under thèse objec- 
tions it would hâve been the duty of the référée to refuse to receive 
any testimony, and it is évident from his report that he would hâve 
taken that position had occasion served. 

Motion denied. 

As the matter now stands, the référée recommends the discharge 
of the bankrupt. Bankrupt discharged. 
120 F.— 62 
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In re FEEAR. 
(District Court, N. D. New York. March ?0, 1808J 

L BANKKtiPTCY— Irrbgular Composition^Confirmation: 

In a composition. offered by a banlî?upt, tlie considération for the pay- 
ment of priorlty claims and costs consisted in part of notes and mer- 
chandlse, instead of money, as required by Bankr. Act 1898, g 12, subd. 
"b," 30 Stat. 549 [Û. S. Oomp. St. p. 3427]. The money, etc.* was not 
deposlted in a place designated by the judge, or subject to his order, 
as reçiuired by the sanje subdivision. The consideratlpn had already 
been distributed under the, order of a référée, contrary tg subdivision 
"e," 30 Stat. 550 [U. S. Coinp. St. 1901, p. 3427], providlûg that upon 
the eonfirmaticin the considération shall be distributed as the judge shall 
direct; section 1, 30 Stat. 544 [TJ. S. Oomp. St. 1901, p. 3419], providing 
that "judge" means a judge of a court of banliruptcy, not Includlng 
the référée. Beld, that the composition would not be couflrmed, though 
the application was not opposed. 

2, Samb — Limitation on Power to Confirm. 

Banlrr. Act 1898, § 2, subd. 9, 30 Stat. 546 [TJ. S. Oomp. St. 1901, p. 
3421],i giying the court power to "conflrm or reject compositions between 
debtors and their credltors, and set aside compositions çnd reinstate the 
cases," does not give the court power to conflrm an Irregular composi- 
tion; such power being limited by section 12, speelfylng what composi- 
tions lûay be conflrmed. 

• This is a motion for an order confirming a composition offered 
by. the ban^r^pt, and, it is alleged, accepted by a majority in number 
of ail creditors whose clairps were allowed, and which number, it is 
claimed, represent a majority in amount of such claims, 

R. W. Meeker, for the motion. 

RAY, District Judge. While no one appears to oppose the mo- 
tion, the question arises on the face of the papers whether the court 
has power and ought to make an order contirming the composition. 
After adjudication the bankrupt appeared and submitted to aniexam- 
ination at a meeting of his creditors, and iiled in court a schedule 
of his property and list of his creditors required to be fîled by a bank- 
rupt, and then offered, in writing, a composition as follows (so says 
the referee's report) : 

"To pay twenty-flve per cent, upon aU unsecured debts, not entltled to 
priorlty. In satisfaction of his debts, as provided by the acts of Congress 
relatlng to banliruptçy." Said "creditors présent ♦ ♦ * whose claims 
had been thetetofëre fllèd and allowed-^sa^d creditors representing a ma- 
jority in number and amount of ail claims 'tberetofore filed and allowed — 
formally accepted sald offer in wrlting." ; •(■ , r-' 

The report 'then says: , ., - . . 

"Sald offer Mà'vlpg been duly accepted, sald banki^upt 4élitéred to the 
undèrsigned référée the considération to be paid by him to lais creditors, 
and'the money: necessapyto pay ail debts whlch hadi priority, and tiie costs 
of vfhp proceedlngs, Said considération consisted of, flrst, written reeeipts 
from certain creditors,' acknowtedglng payment of twenty-flve (Î25) per cent, 
compromise by note or merchandïsè; and, second, one thousand séventy- 
three dollars and slxty-one cents ($1,073.61)." 

The référée thereupon filed said reeeipts with the papers in said 

proceèdihg, and depasitëd said 'sum of $1,073.61 to'his order as référée 
in bankruptcy "In Re John M. Frear, Bankrupt, in' the First Na- 
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tional Bank of Binghamton, N. Y., the ofScial deposîtory of said court 
in Broome county." 

The référée then gges on to state that he subsequently paid ofif 
by checks drawn on such fund the expenses, and the creditors who 
had theretofore filed claims, "with the exception of siich creditors 
as had theretofore fîled receipts mentioned in paragraph four (4), 
above"; paragraph 4 being that part of the report stating that cer- 
tain creditors had fîled receipts agreeing to accept payment in notes 
or merchandise. The référée further states tliat there remains on 
hand in the First National Bank of Binghamton, N. Y., the sum of 
$50.70, w'hich should be returned to the bankrupt. 

Section 12 of the act of July i, 1898, 30 Stat. 549 [U. vS. Comp. 
St. 1901, p. 3426], "An act to establish a uniform system of bank- 
ruptcy throughout the United States," contains the provisions of the 
law regarding compositions, and provides as follows : 

"Sec. 12. Compositions — When Confirmed. (a) A bankrupt may offer terras 
of composition to bis creditors after, but not before, he bas been examined 
in open court or at a meeting of his creditors and filed in court the schedule 
of his property and llst of his creditors, required to be filed by banlirupts. 
(b) An application for the confirmation of a composition may be tiled in the 
court of bankruptcy after, but not before, it bas been accepted in writing 
by a majority in number of ail creditors whose claims bave been allowed, 
whîeh number must represent a majority in amount of such claims, and the 
considération to be paid by the bankrupt to his creditors, and the money 
uecessary to pay ail debts whlch hâve priority and the cost of the proceed- 
ings, hâve been deposited In such place as shall be designated by and subjs^ct 
to the order of the judge. (c) A date and place, wlth référence to the con 
venlence of the parties in Interest, shall be flxed for the hearlng upon each 
application for the confirmation of a composition, and such objections as 
may be made to its confirmation, (d) The judge shall conSrm a composi- 
tion if satisfied that (1) It is for the best interests of the creditors; (2) 
the bankrupt has not been guilty of any of the acts or falled to perform 
any of the dutiea whlch would be a bar to his discharge; and (3) the offer 
and its acceptance are in good faith and bave not been made or procured 
except as herein provided, or by any means, promises, or acts hereln for- 
bldden. (e) Upon the confirmation of a composition, the considération shall 
be distrlbuted as the judge shall direct, and the case dlsmissed. Whenever 
a composition Is not confirmed, the estate shall be administered In bank- 
ruptcy as hereln provided." 

Section i (30 Stat. 544 [U. S. Comp. St. 1901, p. 3419]) of said 
act, defining the "meaning of words and phrases," says, "Judge shall 
mean a judge of a court of bankruptcy not including the référée." 

It will be observed that subdivision "b" of section 12 specifically 
provides that: 

"An application for the confirmation of a composition may be filed In tbe 
court of bankruptcy after, but not before. • * * the money necessary 
to pay ail debts which hâve priority and the costs of the proceeding, hâve 
been deposited In such place as shall be designated by and subject to the 
order of the judge. ♦ ♦ * (d) The judge shall confirm a composition If 
satisfied that ♦ * ♦ the offer and its acceptance are in good faith and 
hâve not been made or procured except as herein provided. • • ♦ (e) 
Upon the confirmation of a composition the considération shall be distrib- 
uted as the judge shall direct, and the case dlsmissed. Whenever a com- 
position is not confirmed the estate shall be administered in bankruptcy as 
herein provided." 

It will be observed that there has been no compliance with the law. 
The parties and référée hâve adopted a mode of composition and 
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procédure utterly at varîance with the law, and. now ask the court 
to approve and confirm it. The proceeding adopted and followed 
is net sanctioned by the law, and neither the court nor the judge 
has power to confirm it. 

Promises to pay money or merchandise at a future day hâve been 
substituted for money; the money, etc., were not deposited in a 
place designated by the judge, or subject to his order; the offer 
and its acceptance were procured in violation of the provisions of the 
law ; and, finally, if the judge or court should confirm the composi- 
tion, so called, it would be impossible to comply with subdivision "e" 
of section 12, which says, "Upon the confirmation of a composi- 
tion the considération shall be distributed as the judge shall direct." 
The considération has never been subject to the order of the judge, 
and has been already distributed, so far as paid in, pursuant to the 
order of a référée who had no power or jurisdiction in the premises 
whatever, and whose acts were those of an individual, raerely. This 
court has no power to ratify or confirm such a proceeding, and can- 
not put its seal of approval thereon. The statute was made to be 
observed and complied with, and only when there has been a sub- 
stantial compliance therewith will the judge or court approve and 
confirm the proceedings. Thèse matters of noncompliance are not 
technical, but go to the very pith and marrow of the law and objects 
to be attained. If this proceeding is confirmed or approved, the 
court or judge will necessarily be compelled in the future to approve 
any manner or mode of composition to which creditors may not ob- 
ject. No significance can be attached to the fact that no creditor 
opposes this application. It is not probable that they hâve employed 
an attorney, or know of their rights in the matter. But silence or 
acquiescence on the part of the creditors and their attorneys gives 
no excuse for the judge or court to violate the statute, or substitute 
an unauthorized and illégal proceeding for the one provided by law. 
Such silence confers no jurisdiction. Jurisdiction to confirm this so- 
called composition could not be conferred by the express consent of 
ail the creditors. The bankrupt is not aided by subdivision 9 of sec- 
tion 2 of the act, 30 Stat. 546 [U. S. Comp. St. 1901, p. 3421]. That 
section créâtes the courts of bankruptcy, and defines their jurisdiction. 
The court has power , to "confirm or reject compositions between 
debtors and their creditors, and set aside compositions and reinstate 
the cases." This power is limitéd by section 12 (In re Rudwick, 2 
Am._ Bankr. R. 114, 93 Fed. 787), and compositions recognized and 
specified in section 12 only may be confirmed by the court or judge. 
Other settlements and compromises and so-called compositions are 
not cognizable by the court or judge, except when they are brought 
in question in a proper manner, or interfère with the due adminis- 
tration of the bankrupt estate according to law. In such cases the 
court or judge would be called upon to déclare their illegality. The 
provisions of the law as to compositions are to be strictly construed. 
In re Martin H. Rider, 3 Am. Bankr. R. 178, 90 Fed. 808. The oflFer 
of composition must be presented to ail of the creditors of the bank- 
rupt, whether or not they hâve proved their claims. In re Rider, 
3 Am. Bankr. R. 178, 90 Fed. 808. There is no proof that this was 
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donc. Indeed, the fair inference from the referee's report is that it 
was not donc. Notice by mail and by publication of motion to con- 
firm was given. But this is not a présentation of the oflfer of com- 
promise. The gênerai creditors who do not appear at the first meet- 
ing hâve the right to assume that the estate will be administered in 
the regular way. 

The opinion of Coxe, J. (now Circuit Judge) is so clear and con- 
vincing, not only that this must be donc, but that the act, so far as 
it relates to compositions, is to be strictly construed and followed, 
that nothing more need be said. It is well to quote : 

"A law which compels a creditor, against h!s will, to accept in discharge 
of hls debt just what the debtor sees fit to offer, should be strictly construed. 
Loveland, Bankr. p. 549; In re Shlelds, Ped. Cas. No. 12,784. The présent 
law should be construed in the light of similar prior enactments, and any 
doubts should be resolved against those who seek to deprive creditors of 
the rlght to bave the debtor's property applled to the payment of hls debts. 
Nothing short of an absolutely plain and unambiguous provision wlU con- 
vlnce the court that Congress intended for the flrst tlme, it Is thought. In 
the hlstory of bankruptcy législation, to vest such unusual and dictatorial 
powers with a minority of the creditors. It may be assumed that the lan- 
guage of section 12 [30 Stat. 549; V. S. Comp. St. 1901, p. 3426] Is not as 
persplcuous as could be desired, but, read as a whole, the Intention of Con- 
gress seems plain to permit a compromise only when sanctloned by a ma- 
jority in number and amount of the creditors whose claims hâve been al- 
lowed, after due notice to them of the bankrupt's proposition. If the con^ 
struction contended for by the bankrupt be accepted, it will lead to most 
inéquitable results. Take, for illustration, a case where there are thirty 
creditors, and only three hâve proved thelr debts, for equal amounts, at the 
tlme the composition Is ofCered. If the bankrupt obtalns the consent of two 
of them, the composition must be confirmed, although the remaining twenty- 
elght creditors may be in open opposition. Section 12 [30 Stat 549; TJ. S. 
Comp. St. 1901, p. 3426] is easlly capable of a construction compatible with 
the intent and purpose which bas always ruled proceedings of this kind. 
After the bankrupt bas been examined and flled a llst.of hls creditors he 
'may offer terms of composition to hls creditors.' This plainly Implles that 
the offer should be made to ail bis creditors, whether they hâve proved 
their debts or not. It is not essentlal that proofs shall be made before or 
at the flrst meeting. They may be made at any tlme withln a year after 
the adjudication, and It is not necessary that they shall be flled in the 
flrst Instance with the référée. Section 57, cl. 'n' [30 Stat. 561; U. S. Comp. 
St 1901, p. 3444]." 

But see In re Hillborn, 4 Am. Bankr. R. 741, 104 Fed. 866. 

So far as found, no written oiïer or acceptance is on file. It fol- 
lows that the motion to confirm this composition must be denied. 
It is so ordered. 
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(Circuit Court, D. New Jersey. January 14, 1903.) 

No. 89. 

L Teleqraph Companibs— Maintenance of Line — Post Roads— Right of 

WaT — CONDEMNATION — DESTRUCTION OF LiNB — InJPNCTION. 

Act July 24, 1866 (14 Stat. 221), authorizes any telegraph Company to 
construct, maintaln, and operate Its Unes over and along any military 
or post road of the United States, after filing Its written acceptance of 
the obligations required by the act; and Rev. St g 3964 (23 Stat. 3 
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[U. s. Comp. St. 1901, p. 2708]), déclares that ail rallroads of the ITnlted 
States are post roads. Eeld, that where a telegraph eompany whlcb 
had aceepted the act of 1866. and had malntained its Une along a rail- 
road right of way for many years, had been directed by the railroad 
Company tp r^move its Une In accordance, wlth the contract tinder which 
It was construeted, ahd had brought suit to condemn a right of way 
sClong such î*ailroad, and the maintenance of the Une during the pend- 
ency of such eôndemnation proceedings would not resuit in materlal 
damage to the railroad eompany, but its destruction would resuit in 
irréparable damage to the telegraph copapany, an in.1unctlon against 
such destruction, pending the suit to condemn, should be granted, 

John F. Dillon, Henry D. Esterbrook, Rush Taggart, and R. V. 
Lindabury, for complainant. 

John G. Johnson, James B. Vredenburgh, and Robert L. Lawrence, 
for défendant. 

KIRKPATRICK, District Judge. Two suits hâve been brought in 
this court — the one at law to condemn lands of the défendant eompany 
sufHcient for the construction, maintenance, and opération of the tele- 
graph Unes of the complainant, the Western Union Telegraph Com- 
pany, under and in accordance with the provisions of a certain act of 
the Congress of the United States passed July 24, 1866 (14 Stat. 221) ; 
and the other in equity to restrain the défendant from interfering with 
the telegraph lines of complainant now erected upon and along défend- 
ants' right qi way until the question of the complainant's right to con- 
demn the sàid' lands upon the payment of compensation has been de- 
termined by the court. 

It appears by the record that the complainant eompany has maln- 
tained its telegraph pôles and lines upon the right of way used by the 
défendant for more than 40 yèars, and that on September 20, 1 881, an 
agreement was entered into between the complainant and défendant 
companies, to continue for 20 years from that date, in and by which, 
for the rent therein reserved, the said défendant eompany granted to 
said complainant eompany a right to place, maintain, and use upon 
the right of way of the Pennsylvania Railroad Company, and the roads 
owned, operated, or leased by it, a single line of telegraph pôles, and 
to maintain thereon such wires as the telegraph eompany might from 
time to time eleét. The said agreement also contained this provision : 

"If no new agreeinent be made by the parties hereto, the telegraph eom- 
pany shall at the terminatîon of this contract, or at any time thereafter, 
upon receiving wrltten notice from the railroad eompany, remove withln 
six months from the receipt of said notice ail of its pôles and wires and 
leave the property of the railroad eompany in good condition and free from 
the encumbrance thereof to the satisfaction of the gênerai manager or other 
proper ofTicer of the railroad eompany, and if not so removed the railroad 
Company may remove them at the expense of the telegraph eompany." 

In accordance with this provision, and after it had been determined 
that they would not renew the contract, the railroad eompany, on the 
I5th day of May, 1902, gave notice to the telegraph eompany that it 
must remove its pôles and wires from their right of way on or before 
December ist then next ensuing, and that if it failed so to do the rail- 
road eompany would cause them, under the clause of the contract 
above referred to, to be removed. The bill recites (and the allégation 
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is substantiated by affidavit) that the wires which are strung over and 
upon the défendants' right of way are a part of a rnain trunk Une, 
used by them in the interchange of communications for public and com- 
mercial purposes between people dwelling in différent states of the 
Union ; that their destruction would seriously interfère with such 
communication; that the Unes hâve been erected at great cost, and 
that their worth in their présent condition is in the neighborhood of 
$350,000; and that if the wires should be removed from the pôles on 
which they are strung, and the pôles eut down, their value would be 
less than $50,000. It is alleged that under this condition of affairs the 
pecuniary loss which would be inflicted upon the complainant by the 
destruction of its pôles and wires, and the inconvenience entailed upon 
the gênerai public, would be very great. Not only the injury would 
be one which, should the right which the complainants claim exist, 
ihey ought not to be required to suffer, but one for which there could 
be no adéquate pecuniary recovery. 

Upon this statement of facts, the complainant asked that the défend- 
ant Company be restrained from removing its pôles and wires from its 
(the défendant company's) right of way, in accordance with the strict 
terms of the contract, until their right of condemnation could be heard 
and determined ; and the court granted a rule to show cause why such 
preliminary injunction should not issue according to the prayer of the 
said bill, which said rule now cornes on to be heard. 

Upon the case now presented, it appears that on July 24, 1866 (14 
Stat. 221), Congress enacted that: 

"Any telegrapli company now organized or wliich may hereaftor be organ- 
ized under the laws of any state, shall hâve the right to construct, main- 
tain and operate telegraph Unes * * * over and along any of the mili- 
tary or post roads of the United States which hâve been or may hereafter 
be declared snch by law * ♦ * but such lines of telegraph shall be so 
constnicted and maintained as not to * • ♦ interfère with the ordinary 
travel on such military or post roads." 

That act further provided that, before any telegraph company should 
exercise any of the powers or privilèges conferred by the act, such 
company should file its written acceptance with the Postmaster General 
oi the restrictions and obligations required by the act. 

This act, the bill allèges, was accepted by the complainant company 
on, the 8th day of June, 1867, and since that time the complainant com- 
pany has conducted its business in accordance with such restrictions 
and obligations. 

Ail railroads of the United States are by law declared to be post 
roads (Rev. St. § 3964; 23 Stat. 3 [U.S. Gornp. St. 1901, p. 2708]), 
andthe right of way of the défendant company thereby became subject 
to the provisions of fhe act of 1866. While the question hère at issue 
has not had judicial interprétation by the court of last resort, the 
statute of July 24, 1866 (14 Stat. 221), as applicable to post' roads, has 
several times been before the courts for their construction. It has 
been lield that, because of this law, one company: having exclusive 
privilèges under the state law cannot prohibit the érection of the tele- 
grapli lines of another company on the post roads of the United States, 
where such other companies hâve accepted the provisions of the act 
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of July 24, 1866 (14 Stat. 221), when those in control of such roads 
hâve given their assent. Pensacola Telegraph Company v. Western 
Union Telegraph Company, 96 U. S. i, 24 L. Ed. 708. It has also 
been decided, in United States v. Union Pacific Railroad Company, 
160 U. S. I, 16 Sup. Ct. 190, 40 L. Ed. 319: 

"That no railroad company owning a post road of the United States over 
whieh Interstate commerce Is carried on can conslstently wlth the act of July 
24, 1866 (14 Stat. 221), blud Itself by agreement to exclude from its roadway 
any telegraph company Incorporated under the laws of a state, which ac- 
cepta the provisions of the act and desires the use of that roadway for its 
Une in sucb.mauner as will not interfère wlth the ordlnary travel thereon." 

The right of a telegraph company which has complied with the 
provisions of the law to enter a state, and erect its pôles and Unes 
therein, in accordance with the act of 1866 (14 Stat. 221), is rec- 
ognized in the case of the Western Union Telegraph Company v. 
Massachusetts, 125 U. S. 530, 8 Sup. Ct. 961, 31 L. Ed. 790. 

If a state cannot, by législative enactment, prohibit a foreign cor- 
poration which has complied with the act of 1866 (14 Stat. 221) from 
erecting its pôles and wires over a post road belonging to a railroad 
company which has given its assent thereto, and if a railroad com- 
pany cannot, by agreement with one telegraph company, bind itself 
to exclude another telegraph company from the use of its right of 
way, because it is a post road, how can a railroad company (being a 
post road) nullify the law by arbitrarily refusing to grant them a 
right which the law confers? Surely if the railroad company cannot 
bind itself by agreement to exclude the telegraph company, it can- 
not do so arbitrarily. 

It would seem that inasmuch as the act of July 24, 1866 (14 Stat. 
221), gave any telegraph company operating under state laws, and 
accepting the provisions of the act, the right to erect its pôles upon 
the post roads of the United States, so, too, it prohibited the owners 
of such post roads from doing anything which might be hostile to 
the object contemplated by Congress, and render its act inefifectual. 

Postal Telegraph Co. v. Oregon Short Line (C. C.) 114 Fed. 787, 
was a suit to condemn a right of way for the plaintiff over the road 
of the Oregon Short Line. AU of the questions raised hère were 
there discussed by the learned judge, and the Circuit Court held that 
such right of condemnation existed, under the acts of Congress be- 
fore referred to, and proceeded to assess the damages incurred there- 
by. Sufficient time has not elapsed since the rendering of this dé- 
cision to hâve it passed upon by the court of last resort, and it is not, 
therefore, binding upon this court. It is not necessary, however, 
that at this time this court should definitely pass upon that question 
of right. Enough has been said to show that the contention of the 
complainant of its right to condemn is not without force. 

The only question now before the court, upon the return of this 
rule, is whether the défendants should be enjoined, pending the dé- 
termination of the complainant's right to condemn, from interfering 
with the status quo, and doing to the complainant an injury which may 
be irréparable:. The rule relating to the granting of injunctions in 
such cases is well settled. The jurisdiction of a court of equity. 
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among other things, is founded upon the right to prevent permanent 
injury for which pecuniary compensation is inadéquate. It is not 
necessary that the court should détermine that thè complainant is 
entitled to a final award in its favor. It is enough that the case pre- 
sented seems sufficiently meritorious to warrant the court in preserv- 
ing the status quo until the real merits of the controversy hâve been 
finally determined. In AlHson v. Corson, 32 C. C. A. 12, 88 Fed. 581, 
it was said: 

"A preliminary Injunctlon may properly Issue whenever the questions of 
law or fact to be ultimately determined are grave and difficult, and the 
injury to the moving party will be immédiate and certain and great if 
denied, while the loss or inconvenience to the opposlng party will be com- 
paratively small and insigni0cant if it is granted." 

It seems to me that the situation in the case at bar is analogous 
to that in City of Newton v. Levis, 25 C. C. A. 161, 79 Fed. 715, 
and that the remarks of Sanborn, Circuit Judge, apply hère with 
pecuHar force: 

"But the court knew that it must ultimately consider and détermine thèse 
matters at the final bearing of the case, and if, meanwhile, It refused to 
Issue the injunctlon, the property and business of the electric company 
would be immediately destroyed and the final decree of the court, if It should 
be in its favor, vrould be utterly nugatory." 

To grant the injunction asked for in this case would resuit in ir- 
réparable injury to no one, while thç refusai so to do, from which 
there would be no appeal, would resuit in the destruction of complain- 
ant's property, for which they could receive no compensation. 

It has been urged on the part of the défendants that the complain- 
ant should be required to vacate the premises of the défendant com- 
panies, in accordance with the terms of its contract. This, however, 
would but entail a great destruction in value of property, without 
compensatory benefit to any one. If the right of condemnation ex- 
ists, complainants should not be subjected to that loss while exer- 
cising it. The défendants also say that they hâve entered into a 
new contract with another telegraph company, and that there is not 
sufficient room on their right of way to permit the maintenance and 
opération of the lines of more than one telegraph company. This 
question ought, I think, for the reasons above given, to await the 
final détermination of the cause.' 

In view of the facts presented, and for the reasons above stated, 
I hâve decided to make permanent this injunction. In this way the 
défendants will hâve an opportunity to appeal to the next term of 
the Circuit Court of Appeals, while, should the rule be discharged, 
the complainant would hâve no appeal, and the injury to its property 
which is threatened would hâve been accomplished before the case 
had been properly considered. 

Let the rule heretofore granted be made absolute. 
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HALLETT V, FISH. 
(Circuit Coui-t, D. Yermont March 17, 1903.) 

L Wbwht op Tbstimont— ContraBictoet Statements of Witnebs— Efpect. 

The fact tliat a witness, testlfying that in a certain transaction he 

acted as agent for a bank, had stated in contradiction of thls that he was 

acting indlvidtiàlly, affects only the welght of his testlmony, and does 

not dlsprove his agency. 

I. Bane's iNSOLVBNoy— Aid of Thibd Pekson— Inducembnt bt Cashier— 
Agbnct FOB Bank— SuFFiciKHCTOF Evidence. 

Evidence in an action by one furnlshing aid to an Insolvent bank (be- 
ing Indueed thereto by ita cashier) to reeover f rom the recelver, as a pre- 
ferred credl]|;or, cçnsidered, and helct to show that the aid was fumished 
to thè cashier in his otflclal capaclty, as représentative of the bank, and 
not as an indivldual. 

8. Samb— Fbaxjd bF Cashier— Bffect as to Bank. 

Where a caShlèr of an Insolvent bank, acting for It, Induced his financée 
to furnlsh securitles for a loan to aid the institution, any fraud prac- 
ticed on her through advantage taken of the relation between them was 
that of the bank. 

4. Samk— Préférence as Crbditor. 

A wôman engàged to marry.the cashier of an insolvent bank, who Is 
told by him that the bank Is In trouble and needs money or securitles 
immediately, and is induced by him to furnlsh securitles for a loan to 
the bank, but is not told that the bank's capital is gone, and more, as 
a result of défalcations bythe cashier and others, Is entitled to reeover 
from the recelver, as a preferrçd créditer, the amount of the loan paid 
by her to gave her securitles. 

In Equity. 

H. Henry Powers, for plaintiff. 

Frank L. Fish and Ebenezer J. Ormsbee, for défendant. 

WHEELER, District Jud^e. D. Henry Lewis was a director and 
the cashier of this bank, which, partly through his mismanagement, 
had become insolvent and embarrassed, and this condition became 
known to the other officers, and an examination was being had April 

9, igoi. The shortage was then supposed by them to be about 
$35,ooo. The plaintifï was engaged to marry Lewis, was temporarily 
at Vergennes, ând had stocks and bonds in a savings bank at Concord, 
N. H. The shortage was principaîly at the National Bank of Rédemp- 
tion at Boston. A director provided $io,ooo. Lewis applied to the 
plaintiff for $25,000. She hesitated, but soon consented to furnish 
securities for that amount, to be pledged at the Bank of Rédemption. 
She got them from the savings bank, took them to Boston, and let 
Lewis take them to the Bank of R,edemption, where a note of Lewis 
to that bank for $25,000 was prepared, with a consent by her that he 
might pledge her securities for payment of the note, which she weut 
and signed on April iith, and the amount of the note was credited to 
the Farmers' Bank. The shortage of the Farmers' Bank was found 
to be, by greater misapplications of Lewis than were supposed, and 
those of others, much larger than was expected, showing it to be 
hopelessly insolvent; and it was closed by the Comptroller of the 
Currency and put into liquidation on the I3th. The plaintiff paid the 
note of Lewis to the Bank of Rédemption to save her securities, and 
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has brought thîs suit to hâve the amount so paid decreed to her 
out of the assets. The défense is that the plaintif dealt with Lewis 
solely, and has no just daim, or none but that of a common créditer, 
against the assets of the bank. 

The plaintiff's securities hâve swelled the assets of the bank to the 
extent of $25,000, without any advantage to her or loss to the bank; 
still, if she aided Lewis solely, and he the bank, she must look to 
him for her property, and the bank was held only to him, however 
disastrous that may be to her interests. This makes it necessary 
to see carefuUy how and on what inducements she parted with her 
securities. No one saw her about making the arrangement but 
Lewis, and no one else about carrying it out, but the cashier of 
the Bank of Rédemption ; and what it was is to be ascertained from 
their testimony, and the circumstances shown by the testimony of 
others. Her testimony is consistent throughout, and does not differ 
materially from Lewis' as to the facts. That he has stated differ- 
ently and stated that the securities were furnished to him, and by 
him to the bank, does not prove that the facts were as he is shown 
to hâve stated, but only affects the weight of his testimony in com- 
parison between theirs as to the facts, and the évidence, if any, the 
other way. Their testimony is that he told her the bank was in 
trouble and must hâve immédiate help, and there is no testimony 
that he told her that he was in distress and needed help, or that 
he was interested in procuring help, otherwise than through the 
bank. His testimony, although impeached by thèse contrary state- 
ments, for what value is left to it, corroborâtes hers, and there is 
nothing but the form of the papers taken by the Bank of Rédemption 
to qualify hers. The paper required of her by that cashier was this: 

"Boston, Aprll 11, 1901. 

"E. A. Presbrey, Esq., Cashier National Bank of Kedemption, Boston, Mass. 
— Dear Sir; Whereas, D. H. Lewis of Vergennes, Vermont, has glven me 
stoclîs and securities satisfactory to me in excliange for the following de- 
scrilied stocks and bonds, to wlt: 

"3,000 Bangor & Aroostoek 5's, due .Tanuary 1943, Nos. 398, 399, and 400, 
Jnly, 1901, coupons attached. 

"2,000 U. S. coupon 4's. due 19^, May 1901, coupons attached. 

"2.000 Central E. R. Co. of New Jersey 5's, due July Ist, 1987, Nos. 2,154 
and 84,781. .Tuly, 1901, coupons attached. 

"1,000 Indianapolis Water Oo., 5's, payable July Ist, 1926, No. 280, July, 
1901, coupons attached. 

"1,000 lowa Loan & Trust Oo., Des Moines, Debenture 5's, Séries 11, No. 
96, July, 1909; coupons attached; also the following stocks standing in my 
name: 

"10 shares Northern R. R. Co.. Ctf. No. 24,110. 

"30 " Concord & Montréal R. R.. Class 3, Ctf. No. 1,325. 

"55 " Pennsylvania K. R. Co., Ctf. No. 563,247 for five shares and Na 
519,404 for fifty shares. 

"10 " Quincy R. R. Bridge Co., Ctf. No. 2,949. 

"10 " C, B. & Q. R. R. Co. Ctf. No. A64,048. 

"I hereby authorize the said Lewis to pledge ail of the above-named se- 
curities as collatéral to his note given this day to the National Bank of Ré- 
demption for the sum of $25,000, dated April llth, 1901, payable on demand 
after thirty days' notice. Franees Pearson Hallett." 

The plan for using her securities was made, Lewis' note was exe- 
cuted, and this was prepared for her to sign after Lewis had taken 
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her securities to the Bank of Rédemption, and before she came; 
and, while it shows that she was dealing with Lewis, it does not show 
but that she was dealing with the Farmers' Bank through him, and 
authorizing the pledge of her securities for the benefit of that bank 
by him. The cashier testifies that Lewis' note was of no importance 
in the transaction, and that it was discounted for the purpose only 
of having the proceeds go to the crédit of the Farmers' Bank. This 
ail shows that the loan of the securities was made to Lewis as cashier 
(which was the office she understood he held) of the Farmers' Bank, 
and that it was înduced by regard for Lewis, because help to the 
bank in its trouble would, as understood by her, be a favor to him. 
And she was not informed of the true situation of the bank, nor of 
its condition as the officers understood it, and she could not act on 
an equality with them. She was told that the bank was in trouble 
and needed money or securities immediately, but this did not mean 
to her what it would to experienced bankmen or trained financiers. 
She was not told that the capital was gone, and more, nor that the 
disaster was the resuit of défalcation and crime, which might reach 
much further. And she was peculiarly exposed to déception by her 
engagement to Lewis. But for that, she would not hâve been applied 
to for the lôan, nor hâve complied. In Gilmore v. Burch, 7 Or. 374, 
33 Am. Rep. 710, the court says: 

"The Influence of a man over a woman to whom he Is engaged to be mar- 
rled Is presumed to be so great that in transactions between them the court 
wlU look with great vigilance at the clrcumstanees and situation of the 
parties, and will not only conslder the influence which the Intended husband, 
either by soothlng or violence, may hâve used, but require satlsfactory évi- 
dence that it bas not been used." 

And Kerr on Injunctions, at page 47, says: 

"The princlple applies equally to the case of third persons who make them- 
selves parties to transactions between persons flUing a fiduciary position, and 
those towards whom they stand in such relation, or who take securities with 
notice that they bave been obtalned by a person fiilling a position of a fiduciary 
cbaracter, from a person towards whom he stood in such relation." 

Thèse are not new doctrines or principles in respect to dealings 
between those standing in confidential or overpowering relations 
to one another, They are as old as jurisprudence, as universal as 
equity, and as salutary now as ever. 

Whatever advantage Lewis took of his relation to the plaintiflf, 
the bank assumed in adopting his transaction. If the bank had used 
its assets to secure importunate creditors, or taken the money of 
depositors at the time and under the circumstances of taking the 
plaintiflE's securities, without disclosing more than was made known 
to her, the assets taken out would hâve to be returned, to make ail 
equal, and the deposits would not be drawn into the gênerai wreck. 
It could no more bring assets of others, without full and fair dis- 
closure, into, than it could save others already in from, the impend- 
ihg disaster, to shift the burden of losses. Roberts v. Hill (C. C.) 
24 Fed. 571 ; Wasson v. Hawkins (C. C.) 59 Fed. 233 ; 3 Am. & 
Eng. Encycl. of Law, "Banks and Banking," V (2d Ed.) 847. There 
was no inducement of others to act difïerently from what they would 
by what she did. It is a question of making her stand losses of oth- 
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ers, already fixed, for nothing. It does not seem lawful or just that 
she should. 

Decree for plaintiff for $25,000 of the assets. 



UNITED STATES v. TUCK LEE. 

(District Court, N. D. New York. March 21, 1903.) 

1. ALIBH8— Chinbse Laborers— EKsrDEKCE — SuBRBNDER— Déportation. 

Act Sept. 13, 1888 (25 Stat. 477 [U. S. Comp. St. 1901, p. 1314]), pro- 
vides that Chinese laborers who départ from the United States may re- 
tnrn at enumerated ports ortly on compllance with sections 5, 6, and 7, 
which require that the alien shall hâve a wlfe, child, or parent in the 
United States, or property of a certain value, etc., and that on leaving 
he shall apply to the coUector of customs from the district from which 
he wishes to départ, at least a month prior to hls departure, and make 
oath concernlng his family, property, etc. Beld, that where a Chinese 
laborer holding a United States labor certiflcate departed from the United 
States at a point other than the places of departure prescribed, wlthout 
applying to the collector of customs for permission to leave, etc., and 
thereafter re-entered the United States at a nondesignated point, in the 
absence of évidence as to his intention in departing, he had forfeited his 
right to remain In the United States, and was subject to déportation. 

Appeal by Défendant from Commissioner's Judgment of Déporta- 
tion. 

George B. Curtiss, U. S. Atty. 
R. M. Moore, for défendant, 

RAY, District Judge. It was admitted in court on the trial that 
the défendant is a Chinese person, not a member of the exempt class, 
and that he came into the United States from the Dominion of Can- 
ada, and was apprehended as charged in the complaint and warrant 
in the case. The défendant came into the state of New York from 
the Dominion of Canada at Rouses Point on or about the I4th day 
of July, 1902. This is not one of the designated points at which 
Chinese persons may enter the United States. The défendant was 
arrested on or about the isth day of July, 1902. On the trial he 
refused to make any statement whatever. The said Tuck Lee is a 
Chinese person, and a laborer, and not a citizen of the United States, 
and is not a diplomatie or other officer of the Chinese or any other 
government, and he came in in violation of law. There is no claim 
that he was born in the United States. 

The défendant is the holder of a labor certificate, No. 6,612, of 
which the following is a copy : 

"United States of America. 

"Certificate of Résidence. 

"Issued to Ohlnese Laborer, under the Provisions of the Act of May 5, 1B92. 

"Thls Is to certlfy that Tuck Lee, a Chinese laborer, now reslding at 
Chicago, has made application No. 1012 to me for a Certiflcate of Résidence, 
under the provisions of the Act of Congress approved May 5, 1892, and ï 

f 1. Citizenship of the Chinese, see notes to Gee Fook Sing v. U, S., 1 
O. 0. A. 212; Lee Sing Far v. Same, 35 C. C. A. 332. 
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certif y ithàt it àppears from the affldaVlts 6f wltnesses submftted wlth sâid 
application that sald Tuck Lee was withln the limita of the United States 
at the time of the passade of said Act, and yf,a.a then residipg at Ottawa. 
lUs. and that he was ai that time lawfuUy entitled to remain in the United 
States, and that the following is a descriptive list of sald Ohinese laborer, 
viz.: 
"Name: Tuck Lee. Age: 33 yrs. 
"Local résidence: Ottawa, Ills. 
"Occupation: Laundryman. Height: 5 ft. 7%. 
"Color of eyes: Dark brown. Complesion: Dark brown. 
"Physical marks or pecullarities for identification: Scar on right wrlst. 

"Ànd as a f urther means of identification, ï hâve afflxed 
[Photograpb] hereto a photographie lllieness of said Tuck Lee. 

"Given under my hand and seal thls 9th day of April, 1894, 
at Chicago, State of Illinois. 

"[Seal] W. J, Mize, 

, "Collecter of Internai Revenue, First District of , Illinois." 

At some time after suçh certificate was issued— the date does not 
appear— rthe défendant léft the United States at some place unknown, 
and the occasion or purpose of his going is unknown, as well as the 
period of, his absence. He made no explanation whatever as to the 
reason whj? he went, the point of departure, or Where he has been 
or what doing sirice his departure. The défendant did not surrender 
his certificate at his point of departure, nor did he obtain one enti- 
tling him to retU|rn, as required by law. In short, the défendant has 
neither explained nor justified his omission to comply with the law 
as to the delivery of his labor certificate to the collector of customs 
at the port of exit, or his failure to procure a return certificate. 

The question then is, can a Chinese citizen and laborer living in 
the United States, and remaining hère under and by virtue of a labor 
certificate issued under the act of May s, 1892, départ at will, without 
complying rvvith the law, remain outside the United States for such 
period of time as he sees fit, and then return at any point he sees fit, 
and retain his right to be and remain in the United States? Under 
sùch circuiîi«tances, is he liable to be deported? 
, It should be further stated that there is no proof that the défendant 
hàs a lawful wife* child, or parent in the United States, or property 
therein, nor did he leave with the collector of customs a description of 
his family or property or debts. 

Chinese laboxers who départ from the United States hâve the right 
to return only on compliance with sections S, 6, and 7 of the act of 
September 13, 1888 (25 Stat. 477 [U. S. Comp. St. 1901, p. 1314]), 
continued in force by subséquent statutes. He must hâve a lawful 
wife, child, or parent in the United States, or property therein of the 
value of $1,000, or debts of like amount due him pending settlement. 
The marriage must hâve takçn place at least a year prior to the ap- 
plication of the laborer, ïôr a permit to return to the United States, 
and must haye been ioUowed by.the continuons, çphabitation of the 
parties as man and wife. If the right to return is daimed on the 
ground of property or of debts, it must appear that the property is 
bona fide, and not colorably acquired for the pUrpose of evading the 
law, and that the debts are unascertained and unsettled, and are not 
promissory notes or other similar ackhowledgments of ascertained 
liability. 
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Section 7 of the act provides that a Chinese person, on leaving, 
shall apply to the collector of customs from the district from which 
he wishes to départ, at least a month prior to the time of his departure, 
and make an oath before the collector, containing a full statement de- 
scriptive of his family, property, or debts, and furnish to the col- 
lector such proof of the facts entitling him to return as shall be re- 
quired by the rules and régulations prescribed from time to time 
by the Secretary of the Treasury. He is also required to permit the 
collector to take a full description of his person. The collector may 
then décide to issue a certificate entitling such person to return. The 
right to return is limited to one year, but may be extended for cause. 

The law also provides that no Chinese laborer shall be permitted to 
re-enter the United States without producing to the proper officer of 
the customs at the port of entry the return, certificate required, and 
that a Chinese person possessing a certificate under this section shall 
be permitted to enter the United States only at a port from which 
he departed, and no Chinese person, except Chinese diplomatie or 
consular officers and their attendants, shall be permitted to enter 
the United States except at the ports of San Francisco, Portland, 
Oregon, Boston, New York, New Orléans, Port Townsend, or such 
other ports as may be designated by the Secretary of the Treasury. 

In U. S. v. Long Hop (D. C.) 55 Fed. 58, it was held that this 
act is in force, except sections i to 4, inclusive, and section 15 (25 
Stat. 476, 479 [U. S. Comp. St. 1901, pp. 1312, 1313, 1317]). Thèse 
sections are not in question. 

The power to expel or exclude aliens, being a power afïecting our 
international relations, is vested in the political departments of the 
government, and is to be regulated by treaty or act of Congress, and 
is to be executed by the executive authority, except so far as the ju- 
dicial department has been authorized or is required by the Con- 
stitution to intervene. Fong Yue Ting v. U. S., 149 U. S. 71 1-714, 
13 Sup. Ct. 1016, 37 L. Ed. 905 ; U. S. v. Wong Kin Ark, 169 U. S. 
699-700, 18 Sup. Ct. 456, 42 L. Ed. 890. The right to exclude or 
expel aliens of any nationality is our inhérent and inaliénable right 
as a sovereign and an independent nation, and this power may be 
exercised entirely through executive officers. Same cases. 

If the doctrine laid down in thèse cases is correct, then this de- 
fendant forféited his right to be and remain within the United States 
by departing as he did without complying with the law, there be- 
ing no explanation as to his mode and manner of exit, the period of 
absence, and the occasion therefor. It may well be that, should a 
Chinese laborer with a certificate residing in Chicago start for the 
City of New York, and go through Canada on his way, and be ac- 
cidentally detained in Canada for days or weeks, he might be per- 
mitted to continue his journey and re-enter the United States. In 
such case it would not be regarded that he had departed from the 
United States within the true intent and meaning of the law. So, 
should he take a sea voyage and pass around the world, making a 
continuons voyage, it woùld not, perhaps, be treated as a departure 
from the United States, if he intended to return, and made a contin- 
uons voyage. So other cases and examples might be cited, but there 
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is no necessity. The facts in this case show that this défendant, a 
Chinese laborer, and not a citizen of the United States, left the 
United States in violation of the law, and was gone an indefinite period 
when he returned in violation of law. His labor certificate is no 
protection against déportation undèr thèse circumstances. Congress 
having prescribed the terms and conditions on which the défendant 
might remain hère, or might départ -from and return to the United 
States, and not having transcended its powers iri so doing, this alien 
was bound to observe them, and, not having done so, is illegally 
within the United States. When he took his labor certificate he en- 
tered into a contract with the government of the United States that 
he would comply with and obey its laws, not only while hère, but in 
departing from and returning to the United States, and the govern- 
ment undertook to guaranty to him, while in this country, the equal 
protection of the laws ; but his right to remain or be in the United 
States, or to return thereto in case he departed therefrom, was for- 
feited when he voluntarily left the United States in violation of law, 
and then returned in violation of such law. If the law amounts to 
anything, this is its eiïect. Nor is this statute in conflict with the 
provisions of the treaty. Even if it is, the act of Congress abrogates 
the treaty, to that extent. The power of Congress to regulate the 
whole subject is superior to the treaty-making power. 

There is a distinction made between Chinese merchants domiciled 
within the United States, and who départ therefrom temporarily, 
with the intention of returning, and Chinese laborers. The latter 
must procure the certificate. United States v. Mrs. Gue Lim, 176 
U. S. 468, 20 Sup. Ct. 415, 44 L. Ed. 544; Lau Ow Bew v. United 
States, 144 U. S. 63, 12 Sup. Ct. 517, 36 L. Ed.' 340; Wan Shing v. 
United States, 140 U. S. 424, 11 Siip. Ct. 729, 35 L. Ed. 503. 

The burden of proof was on the défendant to show his right to 
return to and remàin in the United States. This he has failed to do. 

The judgment of déportation is afïirmed. 



In ce HILDEBRANT et al. 

(District Court, N. D. New York. March 18, 1903.) 

1 Balbs—Fbaud— Remédies dp Sei.lbr. 

Where a sale of goods was induced by fraudaient représentations as 
to the buyer's solvency, the seller, on learnlng of the fraud, may dls- 
affirm the contract, and retake such of his property fraud ulently ob- 
talned as he may be able to flnd in the buyer's iwssession, and also main- 
taln an action against tlie buyer for the value of the goods not found 

S. Bakkrdptct — Claims — Feauddlbnt Puuchasbs — Dbmand for Goods — 
Elbotion dp Remédies. 

Where a elaimant for goods obtained by a bankrupt under fraudulent 
représentations as to hls solvency flled a clalm with the trustée for the 
goods sold and delivered under the contract, but not for the value of goods 
obtained by fraud, or for damages sustalned by the fraud, he thereby 
elected to affirm the contract, and could not spllt hls demand, and at 
the same time file a claim for a return of part of the goods sold, re- 
maining In the bankrupt's possession at the tlme of the filing of bis 
pétition. 



m SE ÏOLDEBBAirt. 

In Bankruptcy. This is a motion on the part of the trustée in bank-r 
ruptcy herein to confirm the report of William Lansing, référée in 
bankruptcy, to whom it was referred, as spécial mâster, to take évi- 
dence and report, with findings of fact and conclusions of law, as to 
the title of the petitioner in this proceeding, the A. M. Church 
Company, to certain goods in the possession of the trustée, and the 
right of said company to hâve such goods turned over and delivered 
to said petitioner. 

Chester G. Wager, for trustée. 
Thomas F. Galvin, for petitioner. 

RAY, District Judge. Prior to the filing of the pétition in bank- 
ruptcy herein, and between the 3d day of October, 1900, and the 3ist 
day of January, 1901, the petitioner, the Andrew M. Church Company, 
sold and delivered to the said firm of Hildebrant & Buchanan certain 
goods and merchandise, for which it made and verified its claim 
against the bankrupt estate in the words and figures following : 

"Troy, N. T., , 189-. 

"Hildebrant & Buchanan In acc't witli the Andrew M. Church Go. 

"(Cloaks and Shawls.) Importera and Dealers in Dry Ooods, Hoslery, No- 
tions, & Fancy Goods. 
"New York Office 83, 85 & 87 Thlrd St. 

54 & 56 Franklin St 57 & 59 Oongress St 

1800. 

Oct. 3 Mdse , $ 178 37 

12 " 68 81 

15 " 46 20 

16 " 115 71 

18 " 30 68 

8 Cash K^. p. chg 30 

Nov. 3 103 30 

7 9 26 

16 76 59 

17 20 52 

22 165 61 

Dec. 7 254 

8 1 75 

8 14 98 

Jan. 31 7 75 



$842 37 



"Ir the District Court of the United States for the Northern District of New 

York. 

"In the Matter of Thomas L. Hildebrant & Edward C. Buchanan as Indivld- 
uals & as a CopartnersMp under the Firm Name of Hilde- 
brant & Buchanan, Bankrupts. 

"In Bankruptcy. No. 478. 

"At the clty of Troy, In said district of New York, on the 6th day of May, 
1901, came Andrew M. Church, of Troy, In the county of Eensselaer and state 
of New York, and made oath and says that he is treasurer of the Andrew M. 
Church Company, a corporation Incorporated by and under the laws of the 
state of New York, and carrylng on business at Troy, In the county of Bens- 
selaer and state of New York, and that he is duly authorized to make this 
120 F.— 63 



Pîji^of, ajofl ^f§;t^iatç*h!B s^d Hi|^ebrant and Buchanan, the, perdons. J>ywlioiiï 
a,petltlç^.ÏOT adjudicàùoh 6f fiànk'rùptcy haé 156611 flléd, Werë a:t and before 
the flUig' of^ua'tretitfon, aûd étUl are, Justly and tnily ' Mêfetëd to sâld 
corpofàtldn iii tlB-^sfiài ôf 8428*/ioo dollars; that the Coasidératloii ot satd 
debt Is as Collowec Goôds^ wares; and merchandise, consjsting: of cotton clotla^ 
tte., sOld apâ delivered to sald Hildebran,t and Buchanan bys^id company at 
tbe, différent times m^tioned Intiie annexed stàtement; tliat no part o( said 
debt bas, bçeiipaidî' that there arie ho offset^ or counterelaim^ ;to the same; 
and tiiiâi'àaîd corporation bas Mt, lior bas airy person by Itsor&er, or to the 
knowledge or belief of sald déponent, for its use, bad or received any mannei 
o( seenrity for said debt whatever, A. M. Cburch, 

"Treasurer WSaid Corporation. 

"Subscribed and swoni to before metlliè'6tb day of Ktay, léoii' 

"Thomas F. Galvin, Notary Public Rens. Co. 
"Geiftlftpate, jfiled In A:lMa-ny. Co." 

Thls çliim was, pf,ês'entpd to ârid 'filed with the trustée on the 6th 
day of Klayi igbl, aIi,3''p'dock jp. m. The refet-eè finds, and there is 
évidence to support: thé' finding,, that: the total value of thé goods sold 
aggregatèd in value over$i ,000, ànd'thât November 28, 1900, said 
Hildebfant & Buchaflân paîd said pétïtioner the sura <if $150.42 on ac- 
count of such goodé, ' The petitioner daims this was payment for a 
spécifie item of sales raade by the petitioner to HildejDraïi^:& Buchan- 
an,' and invinorway enljerejd into 4he„general account, and. was not a 
payment on account. 'The évidence failsto support this claim. In 
fact, it shows that the payment must hâve been on account. The 
référée 'àlsb finds': ' 

"Twelfth. That prier to the purchase of sald goods by sald bankrupts from 
thçAV M. Cburch Company, and as and in account thereto, représentations 
were jnade in regard to the liabiiities and assets of said firm by the members 
thèreof, or oïie of them, which, if they were not intentionally false or fraudu- 
lent; wtere untrue, and -were equally calculated to mislead the petitioner, and 
to Itidirce the -sales made to said flrm by the petitioner, as If they had 
beefl so,, and that said représentations did induce the petitioner to make the 
saies set forth In said proof of claim to the said bankrupts; that some of sôid 
rei)|rBsentations were made ■ directly to said A. M. Church Company, and oth- 
ers tct E. G. Dun & Co., a mercantile agency, by which they were reported 
to sald A. M; Church Company prier to said sales being made." 

"Ninth. That If any fraudulent statements were made by said Hlldebrant 
& Buchanau, or either of them, or any fraud practiced that indueed the A. M. 
Chufch Company; the petitioner, to- part with its goods to the said Hlldebrant 
& Buchanan, the facts in regard to such fraud or fraudulent statements were 
fuUy known to said A. M. Church Company on May 6, 1901; the tlme when it 
filed thé çlàlm against the bankrupts estate as stated above." 

-The; rçfereef furthier fipfis that at the timcof the adjudication the 
bankrupts had on hand at their factory cotton cloth, unused, of the 
yalue ofabou|. $182.75, ,;vvhich passed into the hands of the assignée, 
but also finds that the whole thereof did not comeirom the petitioner. 
He does not find or state either the amount or value of the cloth on 
hand thàt was purchased iof the A. M. Church Company. The référée 
does notspefîially find, butit was admitted on the Heaiing, and is a fact, 
that on the 6th day of May, 1901; the petitioner, • the Andrew M. 
Church 'Corripâtiy, made and served a Wfitten demaod and claim for 
thè fettirhof, certain of the property sold and delivered tô the bank- 
rupts on. ijftj} the trustée^ and référée in bankru'ptcy. Such demand 
was as follows: 
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"In the District Court of the United States for the Northern District of Xew 

York. 
"In the Matter of Thomas ti. Hildebrant & Edward C. Buchanan, as Indlvid- 
uals & as a Copartnersbip under the Firm Name of Hilde- 
brant & Buchanan, Baukrupts. 
"In Bankruptcy. No. 478. 
"To Hon. William Lansing, Référée, and to Whom It may Concem: Notice 
is hereby given that the undersigned claims to be the owner and demanda 
the possession of the several pièces of cotton cloth herelnafter mentioned, now 
in the factory formerly occupied by Hildebrant and Buchanan, in the city of 
Albany, New York, shipped by the undersigned from the city of Troy, New 
York, to sald Hildebrant and Buchanan, at the city of Albany, New York, 
between the 3d day of November and the îth day of December, 1900, upon 
the ground and for the reason that, at the time when said goods were pur- 
chased of the undersigned by said Hildebrant and Buchanan, the said firm 
was hopelessly Insolvent, and known to themselves to be so, and on the 
further ground that crédit in said purchases was obtained through false rep- 
résentations as to the financial standing and condition of said firm made by 
said firm, or some one on its behalf. 

"PoUowing is a statement of the merchandise above mentioned, the retum 
of which is hereby demanded: 
1900. 

Nov.3. 488y2 yds. (W.) cotton, at 8% cts $40 30 

" " 6221/2 yds. violet cotton, at 7% cts 47 46 

" " 181 yds. Elkwood cotton. at IV2 cts 9 82 

" 3, 16, 22. 539 yds: Alpine cotton, at 101/2 cts 56 65 

" 17, 22. 161 yds. Bvenston cotton, 131/2 cts 21 80 

" .30. 62 yds. I. X. L. cottons, at 9 cts 5 58 

Dec. Tth. 12 yds. Eliphant cottons, at 914 cts 1 14 

Total , ?182 75 

"The Andrew M. Church Company, 
"Dated May 6th, 1901. Per A. M. Ohurch, Président" 

While it is undoubtedly true that a party cannot both affirm and dis- 
affirm a contract, when induced by fraud; that an élection to proceed 
on the contract is an affirmance thereof, and waives the fraud — still 
it cannot be doubted that, when a party is induced to part with his 
property by fraudulent représentations, he may, on discovery of the 
fraud, retake, by replevin or other appropriate proceedings, such of the 
property as he can find, and recover in an appropria,te action the value 
of the goods not found, or, more properly speaking, damages for the 
fraud. But such claim and action for the damages could not be based 
on the contract, and the action would not be for the contract price, but 
simply for the damages, measured by the value of the goods not found. 
This court knows of no, décision or rule of law that will deprive a per- 
son of the right to retake such of his property, fraudulently obtained, 
as he can find in the possession of the wrongdoer, and then maintain 
an action against such wrongdoer for the value of that part disposed 
of. This is not an élection of remédies, nor is it pursuing two incon- 
sistent remédies, nor is it both an attempted afhrmance and disaffirm- 
ance of the contract. It is a disafifîrmance of the contract in toto, and 
such acts are not open to any other construction. See Welch v. Selig- 
man, 72 Hun, 138, 25 N. Y. Supp. 363 ; Abb. N. Y. Çyclopedic Dig. 
542. So in this proceeding in bankruptcy the petitioner had the right 
to demand a return of such of the goods fraudulently obtained as it 
found in the hands of the trustée, and, by any proper proceeding, to 
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Cotnpel such return, and also présent and prove its claîm for the value of 
the goods not found as damages, first, however, having the amount liq- 
uidated in the manner prôvided by the bankrupt act. The question îs, 
did the petitioner put its daim in such form and take such proceedings 
as to indicate a purpose to affirm the contract and proceed thereunder ? 
It is certain that this petitioner could not spHt its demand, and affirm the 
contract as to a part of the goods delivered on certain days, and repudi- 
ate as to the other part. An inspection of the bills for goods sold 
and delivered at the varions dates referred to shows that this is what 
the petitioner has a^tempted to do. A careful reading of the claim 
presented also shows that the daim is made for the goods sold and de- 
livered under the contract, and not merely for the value of goods ob- 
tained by fraud, or for the damages sustained by the fraud. Evidently 
the petitioner did not intend to elect to proceed under the contract for 
the whole of the goods sold and delivered to Hildebrant & Buchanan, 
less payment made, but to proceed to obtain a return of ail the goods 
found, and procure the allowance of its claim for the balance of the 
account, under and pursuant to the terms of the contract. It made 
both daims and instituted both proceedings on the same day — May 
6, 1901— but it did not disaffirm the contract, or attempt so to do, only 
in part, and this it could not do. By affirming it in the main, it must 
be treated as having affirmed it in toto. The petitioner has mistaken 
its remedy and procédure, and, while it seems hard that it should 
sufïer for this error, the court sees no way to undo what has been 
done, or change the légal efïect of the acts donc. The authorities are 
décisive: Droege v. Ahrens & O. M. Co., 163 N. Y. 466, 57 N. E. 
747; Mills v. Parkhurst, 126 N. Y. 89, 26 N. E. 1041, 13 L. R. A. 472 ; 
Terry v. Munger, 121 N. Y. 161, 24 N. E. 272, 8 L. R. A. 216, 18 
Am. St. Rep. 803; Conrow v. Little, 115 N. Y. 387, 22 N. E. 346, 5 
L. R. A. 693 ; Fowler v. Bowery Sav. B., 1 13 N. Y. 450, 21 N. E. 172, 
4 L. R. A. 14s, 10 Am. St. Rep. 479; Seavey v. Potter, 121 Mass. 297; 
Ormsby v. Dearborn, 116 Mass. 386; Acer v. Hotchkiss, 97 N. Y. 
395 ; Missouri S. & L. Co. v. Rice et al., 28 C. C. A. 305, 84 Fed. 131. 
It seems clear that the motion to confirm the report of the référée 
must be granted, and it is so ordered. 



LAND TITLB & TRUST 00. v. ASPHALT CO. OF AMERICA. 

(Circuit Court, D. New Jersey. June 9, 1902.) 

Np. 29. 

1. Rbceivbhs— Gbounds FOE Rbmoval. 

A recelver appointed on account of hls spécial fltness for conducting 
the practical business In whicb a corporation was engagea, pending pro- 
ceedings for its liquidation, and on the recommendatlon of a majority of 
the credltors, ■wUl not 'be removed on the pétition of a single credltor, 
■whose claim Is comparatively small, where no showlng of Incompetency 
or mismanagement or fraudulent conduct is made, merely because hls 
connection wlth the corporation was such that at some future stage of 
the case he may not be a proper man to enforce rlghts which it may 
posslbly be necessary or désirable to assert against its officers or pro- 
moters. 
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In Equity. Sur pétition of William C. Bullitt for the removal of a 
receiver. 

John Douglass Brown, for the motion. 

Charles L. Corbin, Joseph S. Auerbach, and Charles C. Deming, op- 
posed. 

PER CURIAM. This pétition has been presented to the court on a 
former occasion. It was left with me, and I read it with great care. 
I find in it no verified charges against Mr. Mack which in my opinion 
require the court to order his removal at this time. 

When the original bill was filed in this case, it was deemed essential 
for the protection of the certificate holders and creditors and ail of the 
parties interested in the Asphalt Company of America, or the National 
Asphalt Company, that the business should be continued, and, in order 
that it might be continued, it was necessary that some practical man — 
some man who was acquainted with the practical workings of the 
asphalt business — should take charge of the 69 or 89 subsidiary com- 
panies which composed this corporation, the stock of which was held 
by this National Asphalt Company; somebody should be appointed 
receiver who understood the détails of the workings of thèse compa- 
nies, in order that the business might be carried on and the assets con- 
served, and that from them, by the workings of the subsidiary com- 
panies, there should be realized a sufficient income, or as much income 
as was possible, to be applied, under the deed of trust, to the payment 
of the interest on the certificates. 

Mr. Biddle, who was the chairman of a committee — perhaps self- 
constituted, but representing more than a majority of the certificates 
of the Asphalt Company of America ; that is, something over 
$15,000,000; I do not know exactly how many, but more than a ma- 
jority— said to the court that this business ought to be continued, 
and that no more proper person could be found by the court than Mr. 
Mack, and that, while Mr. Mack had been an officer in one of thèse 
companies, at the same time he was, perhaps, one of the very few men 
in the country who could be relied on to prosecute this business suc- 
cessfully; and thereupon the court made the appointment. There is 
nothing before the court hère at this time which induces the court to 
think that the représentations made by Mr. Biddle are not strictly in 
accordance with the facts. There is no allégation or charge made in 
this pétition of Mr. Bullitt's that Mr. Mack is not satisfactorily dis- 
charging that part of the business of the receivership which the court 
intrusted to him. For aught that appears, and as I hâve reason to 
believe, the business is still being continued on as favorable a basis 
as it is possible for it to be continued on, and that the interests of the 
certificate holders and of the creditors of thèse varions companies, 
and stockholders, and of ail persons who hâve any claims against the 
Company — their interests are being conserved and looked after by Mr. 
Mack at this time. Now it is suggested in the pétition that this Biddle 
committee is self-constituted, and that their recommendation should 
be disregarded by the court, and that the court should listen to this 
petitioner, who has $10,000 worth of certificates; but it seems to me 
that in regard to the practical working of this enterprise the court 
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should look to the wishes, and pay more regard to the wrishes, of 
$15,000,000 or $16,000,000 or $20,000,000 of certificate holders thati it 
should to one holder of simply $10,000 vyorth of certificates. If I 
should set the précèdent of listening to each individual certificate 
holder, the probability is that I would not be able to find that able and 
disinterested gentleman of whom the counsel speaks, to act as receiver, 
against whom a single certificate holder might not be found whû would 
be anxious to come into court and ask for his removal. 

Now it is suggested in the pétition that the court has not been made 
acquainted with the holders of the certificates whom Mr. Biddle's 
committee represents. That is true. I do not know who they are. I 
only know they are represented to be a majority of ail. But neither 
do I know when or how or for what purpose the $10,000 of certificates 
which the petitioner holds were acquired, or if they were not acquired 
(and they may hâve been, for aught appears) simply for the purpose of 
qualifying Mr. Bullitt to appear in this suit. Maybe so, and maybe 
not. Perhaps it is not. 

It is stated in the pétition that Mr. Mack said at one time that the 
earnings of this company were a certain sum of money, and they turned 
out to be much less. The allégation is not that that statement was 
made in-fraud, but thé court is asked to infer from the fact that, al- 
though vice président, he was unacquainted with the financial status of 
the company, and therefore he is an unfît man to be intrusted with its 
management. The court is unwilling to draw any such inference, be- 
cause it knows very well that many a practical man is no financier, 
and many financiers rely upon practical men to carry out the workings 
of their undertakings. 

Now the, only other reason suggested as to the removal of Mr. 
Mack at this time is that he is an unfit person, because he is not in a 
position to investigate the relations between the Asphalt Company of 
America and the National Asphalt Company, and that because the 
Asphalt Company, or the National Asphalt Company, and the Asphalt 
Company of America, together, had issued $50,000,000 worth of stock 
certificates, and obligations of various sorts, there had been some fraud 
in the promotion of this company, but no express charge of fraud is 
made. I infer that from what is called the "overcapitalization." 
While $50,000,000 seems like a great deal of money, and it is a great 
deal of money — but it might not be a great deal of money for what one 
may acquire in thèse days— the mère, fact that there was a large 
capitalization, and the assets did not realize or were not worked to the 
extent of producing an income on them ail is of itself no évidence of 
fraud. 

Some time— not, perhaps, just now, but some time — it may be neces- 
sary for the receivers to inquire into the liability of the subscribers to 
this stock, and it may be necessary for them to inquire into the ques- 
tion as to whether there was any such fraud in the promotion of thèse 
enterprises as would enable them to recover anything on behalf of the 
certificate holders ; but it seems to me that this is not a time for such 
an inquiry, or, at any rate, for the enforcement of, or attempt to en- 
force, any liability by reason of it. Before the receivership is wound 
up — before thèse receivers are discharged — if it should appear that, in 
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the opinion of counsel, there is any such liability either on behalf of 
the original subscribers to the stock of the Asphalt Company of 
America, notwithstanding the clause in the charter, or that it should 
appear, in the opinion of counsel, that there is a liability for false repré- 
sentations made by responsible promoters, why, the court would feel 
that the receivership should not be wound up until the parties who are 
so advised hâve had an opportunity, through the receivers, to bring 
thèse questions before the court for détermination ; but, in my opinion, 
the proper plan is not to go in the first instance to the court, and direct 
investigations to be made which are — perhaps would be — productive 
of no good resuit. But there ought to be such facts and circumstances 
laid before the receivers themseRes as would justify them in bringing 
the suit, or there ought to be such facts laid before them as, in the 
opinion of counsel of parties who lay them before the receivers, would 
justify the bringing of suit. If then the receivers refuse to bring such 
suits, or do whatever would seem to be necessary for the enhancement 
of the fund and the protection of the certificate holders, an appeal 
might be had from the décision of the receivers to the court; and if 
the court is of opinion that there is a question which ought, in fairness, 
to be litigated, the court might direct the receivers to bring such suit 
upon such terms as the court might think reasonable and proper. If 
they should suggest that it ought to be brought against Mr. Mack 
himself, as one of the promoters, and Mr. Mack did not then see the 
propriety of his withdrawal from the receivership, why, the court might 
suggest it to him in a way which he would recognize as being entirely 
proper. Of course, Mr. Mack, as receiver, could not bring any suit 
against himself — the court would not expect him to ; and, if such suit 
were necessary, why, Mr. Mack would be obliged to get out of the way. 
But, as I said in the beginning, Mr. Mack was appointed one of the 
receivers in this case for the purpose of conducting the practical man- 
agement and working of the organized companies, and I do not know 
that there has any charge been made against him that he is unfit for 
that position. Under ail the circumstances, the court will décline at 
this time to make any order for Mr. Mack's removal. 

The court will also décline to entertain the pétition of Mr. BuUitt, 
or make the order which has been suggested therein. Of course, I 
will not say, on the pétition as it stands, that the court is unwilling to 
grant the relief. It is unnecessary that the court should require the 
receivers, or anybody else under its jurisdiction, to make an answer 
to charges which the court does not feel justified at this time in 
acting upon. 



In re BOYD. 

(District Court, N. B. lowa, B. D. Aprll 3, 1903.) 

Baskhcptct— Exempt Peopertt — State Statutbs. 

Bankr. Act, § 6, Act July 1, 1898, 30 Stat. 548 [U. S. Comp. St. 1901, 
p. 3424], declarlng that the act shall not affect the allowance to bank- 
rupts of the exemptions prescribed by the law of the state where the 
bankrupt has hls domicile, did not enlarge the exemptions available to 
the bankrupt under the state laws, nor prevent the enforcement of Code 
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lowa, i 4015, provldlng that none of the exemptions prescribed In the 
ehapter should be allowed agalnst an exécution Issued for the purchase 
money of property clalmed to be exempt 

t, SaMB— ESTOPPBL OF BahKRUPT. 

Cpde lowa, § 4015, provides that none of the exemptions prescribed 
by the ehapter should be allowed agalnst an exécution Issued for the 
purchase money of property clalmed to be exempt, and on whlch such 
exécution Is levled, Beld that, where a bankrupt Invoked the benefit 
of the bankrupt aet, and thereby precluded a seller of exempt property 
from obtalnlng a Judgment and levylng exécution thereon, as requlred 
by such section, he was estopped to object that the court of bankruptcy 
had no Jurlsdlctlon to order that such property be sold, and the proceeds 
applled to the unpaldi purchase prlce, on the ground that no Judgment 
had been recovered or exécution levled. 

S. Same— Salb op Exbhft Propkrtt — Application — By Whom Madb. 

SInce no title to exempt property passes to the trustée In bankruptcy, 
credltors having claims for unpald portions of the purchase prlce of such 
property, clalmlhg the rlght to haVe it sold, and the proceeds applled to 
such claims, are theproper persons to présent such question, and not 
the trustée in bankruptcy. 

Submitted on exceptions to ruling of référée, holding certain Per- 
sonal property to be exempt to the bankrupt. 

H. T. & C. W. Reed, for creditors. 
C. C. Upton, for bankrupt. 

SHIRAS, District Judge. In this case the bankrupt seeks to hâve 
set apart to him as exempt property two plows and a set of harness 
purchased by him from one B. R. Evans, and a lumber wagon bought 
from one D. A. Lyon. Thèse parties appeared before the référée, filing 
separate pétitions, wherein they averred that the articles in question had 
been sold by them on crédit to the bankrupt, that a large part of the 
purchase price remained unpaid, and that the bankrupt could not, under 
the provisions of the statutes of lowa, hold the property exempt 
against their claims for the purchase price, and. asking that the trustée 
be ordered to sell the articles in question, and, after paying the costs 
of sale, to apply the balance realized from such sale to the payment of 
the claims of the named creditors. Upon the hearing before the réf- 
érée the parties stipulated in writing that the plows and harness claimed 
as exempt had been purchased by the bankrupt from B. R. Evans, and 
had not bèen paid for, and that the lumber wagon had been purchased 
from D. A, Lyon, and, with the exception of one payment of $io, the 
price agreed upon had not been paid. The référée held that the bank- 
rupt was entitled to hâve this property set apart to him as exempt, 
and, the creditors excepting to this ruling, the question has been certi- 
fîed to the court for review. 

It is not questioned that, if the property had been fully paid for, it 
would be exempt from the claims of creditors under the provisions of 
section 4008 of the Code of lowa, but by section 4015 of the Code it 
is declared that "none of the exemptions prescribed in this ehapter 
shall be allowed against an exécution issued for the purchase money of 
property claimed to be exempt, and on which such exécution is levied," 
and the question for considération is whether effect can be given to this 
section of the Code in cases of bankruptcy. According to the state- 
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ments of counsel, the rulîng of the référée was based upon the thought 
that the benefit of section 4015 was available only to one who Jiad 
secured a judgment for the unpaid purchase price, and had caused an 
exécution for the collection of the judgment to be levied upon the prop- 
erty. Section 6 of the bankrupt act (Act July i, 1898, 30 Stat. 548 
[U. S. Comp. St. 1901, p. 3424]), déclares, in substance, that the act 
shall not afifect the allowancé to bankrupts of the exemptions pre- 
scribed by the law of the state wherein the bankrupt has his domicile. 
It certainly was not the intent of this section to enlarge the exemptions 
available to the bankrupt under the law of the state. It is clear that, 
if the bankrupt had not invoked the benefît of the bankrupt act, the 
property he now claims to be exempt to him would hâve been liable to 
be subjected to the payment of the unpaid portions of the purchase 
price. True, the mode which the creditors would hâve been compelled 
to pursue in order to subject the property to the payment of their 
claims would be to obtain judgment, and cause a levy of exécution 
on the property ; but the substance of the right secured by section 4015 
of the Code of lowa is that no property can be held exempt against the 
debt due for the purchase price, although this right can only be en- 
forced in the state court through the form of a judgment and levy of 
exécution. By instituting the proceedings in bankruptcy, the debtor 
has brought this property into the custody and under the control of 
this court, acting as a court in equity. The bankrupt now asks the 
court to make an order setting apart this spécifie property to him as 
exempt under the law of the state. The creditors, B. R. Evans and 
D. A. Lyon, pray the court for an order declaring the property not 
exempt as against their claims, and directing the sale thereof for their 
benefit. 

It is a familiar rule that, when property comes under the ccntrol and 
custody of a court, ail parties claiming interests or rights therein or 
thereto will be permitted to assert such rights before the court having 
custody of the property. It is equally well settled that in such cases 
regard will be paid and protection be granted to the substance of the 
right asserted, even though the court may not be able to adopt and fol- 
low the form of the remedy which, under the statutes of the state, 
would be alone open to the claimant if the property was not in the cus- 
tody of the court. Thus, in Krippendorf v. Hyde, iio U. S. 276, 280, 
4 Sup. Ct. 27, 28, 28 L. Ed. 145, it was said: 

"The only légal remedy which eau be said to be adéquate for the purpose 
of protectlng and preserving his right to the possession of his property was 
an action in replevln. Of this remedy at law in the state court he was de- 
prived by the fact that the proceedings In attachment were pending in a court 
of the United States, because the property attached, being In the hands of 
the marshal, is regarded as In the custody of the court. This was the point 
declded in Freeman v. Howe, 24 How. 450 [16 L. Ed. 749], the doctrine of 
which must be considered as fuUy and finally established in this court. 
* • • For if we afiarm, as that décision does, the exclusive right of the 
Circuit Court In such a case to maintain the custody of property seized and 
held under its process by its offlcers, and thus to tal^e from owners the ordi- 
nary means of redress by suits for restitution in state courts, where any one 
may sue, without regard to citizenship, It is but common justice to fumish 
them with an equal and adéquate remedy in the court Itself which malntains 
control of the property; and, as this may not be done by original suits on 
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account of the nature of the jurlsdlction' as llmlted by différences of cltteen- 
shlp, It can:only be accompUshed by ; the exercise of the Inhérent and 
équitable powers of the court Ifl auxUiary proceedings Incidental to the cause 
in which the property Is held, so as' to glve to the claiinant, from whose 
possession It has been takèn, the opportunity to assert and euforce his rigiit. 
And thîs Jurlsdiction Is well deflned by Mr. Justice Nelson, In the statement 
quoted, as arising out of the Inhérent power of every court of justice to con- 
trol its own process so as to prevent and redress wrong. • • * So the 
équitable powers of the courts of law over their own process to prevent 
abuse, oppression, and injustice are inhérent and equally extensive and 
efQcient, as is also their powér to protect their own jurlsdictlon and ofBcers 
in the possession of property that Is In the custody Of the law; and when, 
in the exercise of that power, It becomes necessary to forbid to strangers to 
the action the resort to the ordinary remédies of the law for the restoration 
of property in that situation, as happens when otherwlse conflicts of juris- 
dlction must arlse between courts of the United States and of the several 
States, the very clrcumstances appear which glve the party a title to an 
équitable remedy because he is deprived of a plain and adéquate remedy at 
law." 

Thus is declared the principle that is décisive of the question un- 
der considération. The bankrupt, by instituting proceedings in bank- 
ruptcy, placed his property within the custody and control of this 
court. He now asks the court to set apart to him as exempt certain 
articles of personal property. Two of his creditors appear, and show 
to the court that the articles in question were sold by them on crédit 
to the bankrupt, and hâve not been paid for, and that under the state 
law the articles remain liable for the unpaid portions of the purchase 
priée. The bankrupt ailswers thereto that under the state statute 
the only remedy open to the creditors by which they can enforce 
their rights against the property is by obtaining judgments and levy- 
ing exécutions on the property. To this it is replied that the bank- 
rupt, by his own act in filing his pétition in bankruptcy and procuring 
the adjudicatioti in bankruptcy, has put it out of the power of the 
creditors to obtain judgments at law against him, and, the property 
being within the custody of the court, the only remedy now open to 
them is to invoke the protection of this court. Under thèse clrcum- 
stances, it is not open to the bankrupt, while adniitting — as he is com- 
pelled to do — ^that the state statute does not exempt this property 
from liability for the unpaid purchase price thereof, to assert that by 
bringing the property înto the custody of this court and obtaining 
the adjudication in bankruptcy, he has defeated the rights of the 
creditors by barring them from following the remedy provided for in 
the state statute. To justify this court in setting aside this property 
to the bankrupt as exempt, it must appear that it is exempt under the 
provisions ôf the law of lowa. Under that law the creditors could 
subject the property to the payment of their claims, the method of 
so doing being the procuring judgments at law against the debtor 
and thé levy of exécutions on the property. This method of en- 
iorcing the rights of the creditors has been barred to them by the 
act qf the debtor in procuring. hi'mself to be adjudged a bankrupt, and 
in placing the property within the control of this court; but as held 
in the cited case of Krippendorf v. Hyde, that is the very reason why 
this court is in duty bound to furnish an équivalent remedy, which 
can be readily done by ordering the trustée to sell the articles claimed 
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as exempt, and, after paying the costs of sale, to apply the balance 
left to the payment of the daims of the named creditors, B. R. Evans 
and D. A. Lyon, any surplus left to be paid to the bankrupt, as thèse 
articles are exempt, under the state statute, from the claims of the 
gênerai creditors. 

Upon the question of the proper mode of presenting questions of 
this character, it seems clear that they should be presented by the 
party specially interested, rather than by the trustée. As against the 
gênerai creditors, the property is exempt, and the bankrupt is enti- 
tled to hâve the same assigned to him as exempt, except as against 
the claim of the person from whom the property was purchased on 
crédit. If such creditor does not, in proper time and while the prop- 
erty is in the custody of the court, assert his claim, and invoke the 
protection of the court, it will be assumed that he waives his right, 
and, if the property is set apart as exempt, and is delivered to the 
bankrupt, so that in fact it passes from the custody of the court, it 
is difiScult to see upon what theory the court can afterwards assert 
a jurisdiction over the same. 

No title to exempt property passes to the trustée, and, if property is 
exempt as against the creditors generally, it cannot be well held that 
a title thereto vests in the trustée simply because a single creditor 
may hâve the right to subject the property to the payment of his 
claim. This right is not a title to the property, nor a lien thereon, 
but is simply a right or privilège personal to the creditor owning the 
claim for the unpaid purchase price, which certainly does not vest in 
the trustée, and therefore the same should be presented by the créd- 
iter in his own name. 

The référée is therefore directed to enter an order upon the ap- 
plication of the bankrupt asking that this property be set aside as 
exempt, that the same are so set apart as exempt against the claims of 
the creditors in gênerai, but subject to the claims of B. R. Evans and 
D. A. Lyon, for the purchase price thereof, and upon the several péti- 
tions of said B. R. Evans and D. A. Lyon orders be entered that the 
trustée make proper sale of the property in question, the proceeds to 
be applied to payment of costs of sale, to the payment of the amounts 
due for the purchase price of the several articles, and the surplus, if 
any, to be paid to the bankrupt. 

As the bankrupt and the two named creditors are alone interested, 
any arrangements they may make to avoid costs of sale, or as to mode 
of sale, will be approved. 



THE CHICKLADE. 

(District Court, B. D. Virginia. January 28, 1903.) 

1. Maritime Liens — Services of Stevedorb to Foreign Shif— Cokteact 
Madb by Chartbrer. 

Libelant contracted with a flrm of sliip brokers to load a foreign ship. 
During ttie progress of tbe worli he ascertained tliat the ship was uuder 



H 1. Maritime liens for supplies and services, see note to The George Du- 
mois, 15 O. G. A. 6T9. 



lOOi 120 PBDBRAti REPORTER. 

charter to « flrm oomposed of the same persons as the brokerage flnn, 
but made no inqulry as to the terms of the charter party, nor did he 
notify the master of any clalm agalnst the shlp, whlch salled wlthout 
knowledge of any such clalm. Libelant presented his claim to the broker- 
*ge flrm and recSived a check therefor, which was not paid because the 
firm became insolvent. By the terme of the charter, the charterers were 
requlred to pay for ail stevedorlng. Eeld, that libelant was not entltled 
to a lien upon the ship for his serTices. 
t. Same — Btevbdobes — Duties cf. 

No lien exista against a forelgn ship for stevedores services In loadlng 
a ship, unless the eontract Is made wlth the ship's master, or the latter 
is advlsed of the purpose to hold the ship Uable at the time the service 
Is performed. The burden of ascertalning the authority of the person 
at whose instance the stevedore acts, other than the master, should be 
imposed upon the stevedore. 

In Admiralty. Suit in rem to enforce lien for stevedore's charges. 

R. H. Riddleberger, for petitioner. 
Hughes & Little, for respondent. 

WADDILL, District Judge. This is a pétition fîled in the above- 
entitled cause by one Alexander Rowland, seeking to recover the 
sum of $1,547.58, alleged to be due him, as stevedore, for loading 
the British steamship Chicklade, at the port of Sabine, Tex. 

The question presented is whether, under the facts of this case, 
the petitioner is entitled to a lien for the services performed by him. 
Under the law as now settled, a stevedore employed by the master 
of a vessel, or other person having authority to speak for the owners, 
and upon the ship's crédit, has a lien upon the ship for such work. 
Such services are maritime in character, stevedores now performing 
the work formerly done by seamen, and their claims are so recognized 
and enforced by courts of admiralty. The George T. Kemp, Fed. 
Cas. No. 5,341; The Canada (D. C.) 7 Fed. 119; The Scotia (D. C.) 
35 Fed. 916; The Wyoming (C. C.) 36 Fed. 535; The Mattie May 
(D. C.) 45 Fed. 89g ; The Seguranca (D. C.) 58 Fed. 908 ; Hughes, 
Adm. 113-115. The question in this case is one of fact rather than 
of law; that is, whether the petitioner rendered his service upon the 
crédit of the ship, and by reason pf an agreenaent with her master, 
or any one lawfully authorized to eontract for the owners. The ship 
was under charter, dated October 13, 1900, to the Sabine Export 
Company, for a voyage from the Gulf ports to Europe ; one of the 
conditions being that the charterers were to pay ail port charges, 
including stowage and stevedoring. The petitioner was a résident 
of Sabine, Tex., and for some time prior to November 19, 1900, had 
been engaged in the business of a stevedore at that point; prior to 
which time he, together with R. A. McReynoIds and George W. Hug- 
gins, had been engaged in the ship and ship brokerage business, un- 
der the several names of Sabine Export Company, the Sabine Trans- 
port Company, and R. A. McReynoIds & Co. ; but in January, 1900, 
the petitioner. entered into an agreement with his partners whereby 
he withdréw from the several companies named, in considération of 
their giving him the stevedoring of their vessels at certain rates 
agreed upon., The said R. A. McReynoIds & Co. acted as ship 
brokers in the chartering of the Chicklade, one C. E. Solely being 
their représentative in Great Britain, and the said firm was composed 
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of the same persons as the Sabine Export Company, charterers of 
the ship. The ship arrived at Sabine on the I2th of November, 1900, 
but prior thereto the petitioner, having been advised of her coming, 
notified R. A. M'cReynolds, the président of the Sabine Export Com- 
pany, the charterers, that he claimed the right to load the ship under 
the agreement of January, 1900, which was acceded to after some 
controversy, but with the understanding that thereafter the contract 
would be terminated. The petitioner, under thèse circum stances, 
loaded the ship, and during the progress of the work ascertained 
that she was under charter to the Sabine Export Company, but made 
no inquiry as to the terms of the charter party, and in no manner 
brought to the attention of the ship's master that he would hold 
the ship liable for his services. Upon completion of the loading, he 
presented his account against the export company to McReynolds, 
the président, who gave him the draft of that company on the company 
at its office in Orange, Tex., which draft was not paid, the company 
having become bankrupt, though it seems that it had money in bank 
sufficient to pay said draft at the time it was given. Meantime the 
ship had sailed to its point of destination, and, stopping at the port 
of Norfolk to coal, was libeled within the jurisdiction of this court. 

It is quite apparent from the évidence that the owners of the ship 
had no représentative, other than its master, at Sabine, Tex., clothed 
with authority to make contracts to bind the ship, though it seems 
that McReynolds & Co., as ship brokers, for a commission paid them, 
made certain advances to the ship for its necessary expenses, and 
drew upon the owners for the amount so advanced. The petitioner 
contracted exclusively with the charterers, who themselves were liable 
for the stevedore's charges, and were without apparent authority to 
bind the owners of the vessel therefor ; and took no précaution what- 
ever to ascertain the source of their authority; and subsequently, 
when put upon inquiry, on finding that the ship was under charter, 
utterly failed to follow up the source of information thus coming 
to his knowledge as to the authority of those for whom he was 
acting; nor did he make any claim or demand whatever against the 
master of the ship for the amount due. If, during the progress of 
the loading of the ship, on ascertaining the fact of the existence 
of the charter, a suggestion even had been made to the master there- 
of that demand would be made against her for thèse charges, the peti- 
tioner would hâve been protected, and at least the ship would hâve 
been relieved of responsibility, as the work could hâve been suspended. 
Under the terms of the charter party, the ship was not interested 
in the service being performed by the stevedore, as her freight money 
would hâve been earned in any event, and at least it was incumbent 
upon the petitioner, if he purposed to assert a claim of this character, 
to hâve advised the master of the ship, upon information coming 
to him of the existence of the charter and of its provisions, that he 
would look to the ship for the payment of his services. This, how- 
ever, he utterly failed to do, atid instead continued to complète his 
work, accepted a draft from the charterers for the amount due him, 
and allowed the ship to go to sea on her return voyage in absolute 
ignorance of the fact that even the assertion of a claim was contem- 
plated against her. However much services of the character in ques- 
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tion mây be looked upon with favor by courts of admiralty, ît would 
be both unfair and unjust to the shipowners to allow the claim as- 
serted in this case. The Suliote (D. C.) 23 Fed. 919-926; The 
Burton (D. C.) 84 Fed. 999; The Kate, 164 U. S. 458, 17 Sup. Ct. 
13s, 41 L. Ed. 512; The Valéiicia, 165 U. S. 264-270, 17 Sup. Ct. 
323, 41 L. Ed. 710. 

In what has béefl said, sight has not been lost of the fact that ordi- 
narjly, where a necessary maritime service is rendered to a foreign 
vessel, upon the application of the master, or in his behalf , the pre- 
sumption is that it is rendered upon the crédit of the vessel, and 
the burden of proof is upon those who contend otherwise (The Grape- 
shot, 9 Wall. 141, 19 L. Ed. 651 ; The Lula, 10 Wall. 192, 19 L. Ed. 
906; The Patapsco, 13 Wall. 329, 20 L. Ed. 696); nor of the 
trouble that is frêquently-îencountered, when not actually dealing with 
a ship'S fflaster, in determining who has the right to speak for the 
ship; the duties of consignées- or agents of ships, or the agents of 
charterers or owners, being so similar and undistinguishable that, 
without .some positive knowledge of their relations, contracts, or 
agreements, it is difïicult to détermine to which class of agents they 
belong. Particularly is this tfue as to stevedores, who are not always 
experienced business men ; but the requirement, even as to them, 
would not seem to be unreasonable, that imposed the obligation 
to see that the person with whora they contracted, other than the 
ship's master or owner, had authority to represent the owners and 
bind the ship ; and, if not satisfied as to their authority, to advise 
the ship's master that the ship would be looked to for the payment 
of services to be performed. This would enable the stevedore, in any 
case, by notifying the master of the ship, before proceeding with the 
work in hand, to amply and fully protect himself. 

The pétition will be dismissed, with costs. 



FARMERS' LOAN & TRUST CO. v. CENTRAL R. & BANKING C». OF 

GEOKGIA. 

CENTRAL TRUST CO. v. SAMB. 

(District Court, S, D. Geoî-gla, E. D. March 16, 1903.) 

L Corporations — RBOBQANizAtidH — Stookholdkrs — Rights — Mkkger dp 
Claims. 

Interreiier recovered judgment agalnst a company for accrued divl- 
dends on stock held by his intestate. T^he oompany subsequently became 
involved In Htigation, and Iras reorganized under a new cliarter. Inter- 
vener thereupon deposited his stock Under ttie reorganization plan, and 
recelTed préférence bonds o( the new company. Held, that Intervener 
was bound by his action In entering Into the reorganization, and could 
not assert his Judgment, obtainçid against the old company, agaUist the 
assets of the new company, to the préjudice of other cireditors. 

In Equity. Consolidated causes. 

Edward S. EUiot and Williani R. Leaken, for intervener. 
Henry C. Cunningham, A. R. Lawton, and T. M. Cunningham, Jr., 
for Central of Georgia Ry. Co. 
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' SPEER, District Judge. This is an intervention brought against 
the défendant company to recover accrued dividends on certain shares 
of the capital stock of the Central Railroad & Banking Company ot 
Georgia, formerly held by the intervener's intestate. 

On a previous hearing the amount due upon this claim was ascer- 
tained by the court, and a judgment granted therefor against the Cen- 
tral Railroad & Banking Company of Georgia on the 25th day of 
March, 1898. 

It is, however, true that, after the dividends sued for had accrued, 
the Central Railroad & Banking Company of Georgia having become 
involved in litigation, the history of which is familiar, and is to some 
extent set forth by the Circuit Court of Appeals of the Fifth Circuit 
in the case of Central of Georgia Railway Company v. Paul, 35 C. C. A. 
6,39) 93 I^'ed. 878, was reorganized, and a new charter granted to the 
Central of Georgia Railway Company. This proceeding is brought 
to subject the assets of the new company to this judgment against the 
old nmpany. It is brought on authority of the décision of the Circuit 
Court of Appeals in the Paul Case, above referred to. In that case the 
judgment of this court (affirmed by the Circuit Court of Appeals) 
maintained and ordered paid a claim for accrued dividends against the 
South\TCstern Railroad Company, which had been collected by the 
Central, and deposited in its bank. It is, however, true that the claim 
of the intervener hère dbes not seem to possess the strong equity dis- 
coverable in the Paul Case. There the Central Railroad & Banking 
Company of Georgia had leased the Southwestern Railroad Company, 
and was bound to pay the dividends dîie the stockholders of the latter 
company. In the case now before the court the intervener is a stock- 
holder not of the creditor, but of the debtor, company, and, to use the 
language of the court in the Paul Case : 

"It is an indisputable faet, notwlthstandlng ail the sales of property and 
other transactions in liquidation, the stockholders of the Central Railroad & 
Banking Company of Georgia obtaîned their interéét and rights, and by virtue 
thereof are now either stockholders of thé new tëorganteation, the Central of 
Oeorgia Railway Company, or are otherwlse provlded for." 

So far as this intervener is concerned, this is made very clear by the 
record before the court. He deposited his stock under the reorganiza- 
tion plan, and received in exchange for it, and now holds, third préf- 
érence income bonds of the Central of Georgia Railway Company. 
He therefore became a party to the reorganization plan, by means of 
which his equity against the assets of the old company became merged 
into the assets of the ncMv company. His position is, therefore, by no 
means so favorable as that of Mrs. Paul, who relied upon her inde- 
pendent rights as a creditor. The intervener hère cannot be permit- 
ted to blow hot and cold, and, having entered into the reorganization, 
he must be held to be bound by his action. Indeed, the Paul Case 
is authority against his daim. In the language of the court we fînd 
the following: 

"Eqnlty regards the capital stock aûd property of a corporation as held In 
trust for the payment of the debts of the corporation, and recognizes the 
:right of creditors to pursue such properties into whosesoever possession the 
same may be transferred, unless the, stock or property has passed to the 
hands of a bona flde purchaser; and the ruie is well established that stock- 
holders are not entitled to any share of the capital stock, nor to any dividend 



1008 < < (II. 120 FBDBRAL RBFORTBB. 

of the profits, untll ail the debts of the corporation are pald" — dtlng Scammon 
V. Klmball, 92 U. S. 362, 367, 23 L. Ed. 483. 

Since ail the debts of this corporation are not yet paid, the inter- 
vener, so far from being entitled to recover from his associâtes in the 
reorganization, may regard himself as fortunate if the values he may 
possess in the new corporation are not subjected to the payment of 
such daims as that enforced in Central of Georgia Railway Company 
V. Paul, supra. 

For thèse reasons judgment must be granted against the intervener. 



EINSTEIN et al. r. GEORGIA SOUTHERN & F. BT. CO. et aL 

(Carcult Court, S. D. Georgia, W. D. March 4, 1903.) 

1. Diverse Oitizenship— Trustées— Refcsal to Sue— Jubisdiction. 

In an action by two of three trustées against a corporation resldlng 
In another state, the fact that one of the trustées, who refused to Join 
as plalntlff In the suit, and was made a défendant, reslded In the same 
State- as the corporation, dld not deprlve the fédéral court of Jurlsdic- 
tion, on the ground that the trustée resldlng In the same state wlth 
défendant was a necessary party plalntlff, slnce that trustée was not 
really a party to the controversy, but only made such In order that the 
rlghts of aU interested parties might be determlned lu one proceeding. 

In Equity. 

Mai;ion Erwin, for complainants. 

Alexander C. King, John I. Hall, W. A. Henderson, and N. E. 
Harris, for respondents. 

SPEER, District Judge. In this case suit is brought against a 
railroad company of this state to recover certain shares of stock al- 
leged to hâve been issùed to a person not entitled thereto. The suit 
is brought by, Einstein and Rice, two out of three trustées, who are 
nonresidents of this state, rcpresenting the interest of the person al- 
leged to be the true owner of the stock. The other trustée is a citi- 
zen of the state of Georgia, of this district, and, refusing to join 
as complainant, is made a party défendant, solely in order that he 
may be bound by the decree. 

If the proper diversity of citizenship between the parties appears 
from the recGrd, it is, upon authoHty, clear that the suit was prop- 
erly brought in the judicial district where the corporation whose stock 
is in issue has its principal place of business. Jellenik v. Huron Cop- 
per Co., 177 U. S. i, 20 Sup. Ct. 559, 44 L. Ed. 647. The state 
statute of Michigan there construed is similar to that obtaining iii 
Code Ga. § ;?i6s. 

The defelidants the Georgia Southern & Florida Railway Com- 
pany and ParsonS ànd Edwards and others demur to the bill upon 
the important ground that since the trustée sued as a défendant 
waS a necessary party plaintifif, and since he is a résident of Georgia, 

1 1. Diverse citizenship as ground of fédéral Jurlsdlctlon, see note to Shlpp 
v. Williams, 10 C. C. A. 249; Mason v. Dullagham, 27 0. O. A. 29& 
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the proper diversity of citizenship does not exist, and therefore that 
the suit cannot be maintained. In view of the superabundant au- 
thority upon this and kindred questions, it is not deemed important 
to State the views of the court in extenso. 15 Enc. PI. & Prac. 
458 et seq.; 22 Enc. PI. & Prac. 162 et seq.; Browne v. Strode, 
5 Cranch, 303, 3 L. Ed. 108, i Rose's Notes on U. S. Reports, 360- 
1-2-3. It will be sufficient to observe that, because one trustée re- 
fuses to perforai the functions devolved upon him by law, this does 
not absolve the co-trustees from their duties to the trust and its bene- 
ficiaries. It is therefore not only their privilège, but their obligation, 
to bring suit against the wrongdoers, in this case alleged to be a 
corporation in the state and district where it is incorporated and 
carries on its business. If the proper diversity of citizenship exists 
between the trustées suing and the corporation sued, the controversy 
is wholly between citizens of différent states. The récalcitrant trus- 
tée is not technically a party to that controversy, and can only be 
made a party by the process of the court issued to bring him in, in 
order that his attitude, whatever it may be, or his rights, whatever 
they are, can be ascertained in one proceeding in accordance with 
the favorite doctrine of equity. The real controversy between the 
actors before the court, being one of which the court would clearly 
hâve jurisdiction had there been no refractory trustée, to hold other- 
wise, would be to permit his inertia or reluctance to defeat access on 
the part of the vigilant nonresident trustées to that court which is 
especially intrusted by the Constitution and laws of the United States 
with the préservation and protection of their trust. That he would 
hâve been an indispensable party if the suit was against the trus- 
tées, or if it had been for joint misconduct or responsibility, or 
brought for the diminution of the trust or for its construction, may 
be conceded. This suit, however, is solely for the enhancement of the 
trust. He can hâve no possible motive to resist this unless he be a 
faithless trustée, or dénies the rights of the co-trustees, or is in collu- 
sion with the défendants. Whether one or the other be the case, 
he should be sued as défendant, and there would be the proper di- 
versity of citizenship between the parties to the controversy, and the 
jurisdiction should be maintained. Hôtel Co. v. Wade, 97 U. S. 13, 
24 L. Ed. 917. 

In the case at bar, however, no imputation is made upon the trus- 
tée. From the record it appears that he was merely unwilling to sue. 
The demurrer is urged by his codefendants to the bill in its présent 
shape. There is no charge of collusive action upon his part in order 
to confer jurisdiction upon the court. No plea is filed or facts of- 
fered to show such collusion. Now, a court of equity will not per- 
mit a trust to fail for the want of a trustée; a fortiori, it will not 
permit the demands of trustées for the préservation of their trust 
to be defeated because of the indifférence or unwillingness or nonac- 
tion of a co-trustee. It is true that the court has power to rearrange 
the parties so that their true attitude with regard to the controversy 
may be plainly seen, and, if this inevitably defeats the jurisdiction, 
the court must so déclare ; but on a demurrer to this bill, in the 
absence of averment or proof that a défendant is collusively posing 
120 F.— 64 
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as iuehy ■tfleî'court will not make him apiaiîitiff agaînst hîs will; nor 
wouldït takë âily action to defeat jurisdiction under such circum- 
stances, if tttatcan be avoided, if the actual controversy is plainly seen 
to be betwéfen citizens of difîferent states, and to involve thë requisite 
jurisdîetionàl'àtnôunt. ' 

There is much greater liberality in = tHe United States courts in 
equity than in courts of gênerai jurisdiction, in allowing the omission 
of parties bêcause théy areout of the jurisdiction, or incapable other- 
wise of being made partieSj or because their joinder would oust the 
jurisdiction iaë to the parties before the cotifti Mallow et al. v. Hinde, 
12 Wheat. 193, 6 L. Ed. 599. This is fully and suflficiently expressed 
in the forty-seventh equity rule, which has been held to be merely 
declaratory of the law as announced by the décision of the Suprême 
Court. Shields v. Barfow, 17 How. 140, 15 L. Ed. 158. Of course, 
where parties are indispensable', this rule does riot apply. Applying 
this principle, if it were necessary to do so in this case, the court is 
of the opinion that it would be at libérty to treat the answer of the 
résident co-trustee as an intervention pro inter esse suo, and, thus 
retaining jurisdiction, proceed to détermination in such manner that 
ail the parties will be bound by the decree. 

The demurrer for the nonjoinder of various agents or committee- 
men who at ône time of ànother handled the shares of stock in dis- 
pute, or claims or liens against the défendant corporation in the liqui- 
dation of which the shares were issued, is not maintainable. If such 
persons had interest at any time, théy parted with it before the suit 
was brought, and their présence before the court is therefore not nec- 
essary. 22 Énc. PI. & Prac^i^S. No fraud is charged against thèse 
intermediaries, in which capacity, solely, it seems that they acted. 

In accordanCe with thèse vie#s, order will be taken overruling the 
demurrers. 



In re aA.TONTON BliECTRIO CO. ' 
(District Court, S. IJ. Georgia, W; D. March 5, 1903.) 

, JUDGBS— DlSQUALIFICATION-^EpLATIONSHIP. 

Rev. st. § 601 [U. S. Comp; St. 1901, p. 484], prorldes that, whenever 
it appears that the judge of any District Court is so related to either 
party as to render It Improper for hira to sit on the trial, It wlll be hla 
, , dnty, on application rby çither party, to cause the fact to be entered 
on the records, and eertlfy the suit to the next circuit court foi- the dis- 
trict, etc. Section 914 [tT. S. Oonjp. St 1901, p. 684] provides that the 
practice, pleadings, ahd forms and modes of proceeding in Civil causfes 
m the Circuit and District' Courts shall conform, as- nèar as may be, to 
the practice, pleadlngs»; etc., in lifee causes, In courts of record of the 
State wlthln which such Circuit or District, Courts are held. Code Ga. 
S 4045, déclares that 'no judgë can slt In any cause or proceeding in 
which he is related tb àby ^party wlthin the fourth degree without the 
consent of ail the parties in interest Held that, even with tbe consent 
of the parties, a fédéral judge should not sit In a cause in which he 
is related to one of the parties wlthtothe fourth degree of consangulnlty. 

Pétition to Review Referee's Findirigs. 
If 1. See Judges, vol. 29, Cent. Dig. § 233. 
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M. F. Adams, for petitioners. 
George S. Jones, for respondent. 

SPEER, District Judge. At the outset of this cause ît appeared 
that Mr. George A. Speer, of Atlanta, might hâve an interest in the 
controversy. Mr. Speer is a relative of mine by consanguinity. We 
are lineal descendants, three degrees removed, from a common great 
grandfather, William Speer, formerly of Abbeville district, South 
Carolina. At the threshold of the case I called the attention of the 
attorneys of record to the relationship, and inquired as to the interest 
of Mr. Speer. This was not at the time definitely known. The par- 
ties entered into a consent that, notwithstanding the relationship, the 
case should proceed. It is, however, true that nothing but formai 
orders were passed; and now that a judicial matter is presented, 
namely, an application for review of a referee's order directing a 
sale of the property of the Eatonton Electric Company, I again 
instituted an inquiry as to the interest of Mr. Speer. I hâve just re- 
ceived from that gentleman the folio wing telegram : "Judge Emory 
Speer, Maçon, Ga. : Mrs. D. N. Speer, W. A. Speer and I own entire 
issue first mortgage bonds. [Signed] George A. Speer." In view 
of this information, now for the first time definitely appearing, not- 
withstanding the consent of counsel of record to waive the dis- 
qualification, it is proper to inquire vvhether I should act as judge 
on any contested matter in the suit now pending. 

Section 6oi, Rev. St. [U. S. Comp. St. 1901, p. 484], provides: 
"WlieneTer it appears that the judge of any District Court is in any way 
concerned in Interest In any suit pending therein, or has been of counsel for 
elther party, or is so related to or connected with either party as to render 
It improper, in his opinion, for him to sit on the trial, it shall be his duty, 
on application by either party, to cause the fact to be entered on the rec- 
ords of the court; and, also, an order that an authenticated copy thereof, 
with ail the proeeedings in the suit, shall be forthwith certifled to the next 
Circuit Court for the District; and if there be no Circuit Court therein, to 
the next Circuit Court in tlie state; and if there be no Circuit Court in the 
State, to the next Circuit Court in an adjoining state; and the Circuit Court 
shall, upon the flling of such record with its clerk, take cognizance of and 
proceed to hear the case, in like manner as if it had originally and right- 
fully been commenced therein." 

Provision is otherwise made for the disposition of such causes 
when so removed, by section 637, Rev. St. [U. S. Comp. St. 1901, 
p. 519]. This briefly déclares that the Circuit Court shall hâve the 
same cognizance of such causes, and in like manner, as the said Dis- 
trict Court might hâve. This being a proceeding in bankruptcy, ail 
the powers of the bankruptcy court will thus be conferred upon the 
Circuit Court for ail the purposes of this case. 

By virtue of section 601, Rev. St., supra, the question of disqualifica- 
tion seems to be left, to some extent, to the opinion of the judge 
presiding; but, of course, his opinion will be formed in accordance 
with those settled and well-known principles intended to secure 
absolute impartiality of trial and judgment. Now, it is true that at 
common law it was held not objectionable for a judge to sit in a 
cause to which a relative was a party ; but even at common law there 
are cases to the effect that, while relationship may not disqualify a 
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judge, h is at least sufficîent ground for his retîrement of his own 
motion. 

It may be regarded, however, as an established principle of Amer- 
ican jurisprudence that relationship of the judge to à party to a 
cause will generally operate to disqualify him from its hearing and 
détermination. 17 Am. & Eng. Ency. Law (2d Ed.) 736. Authorities 
to this efïect are cited from every state in the Union. The dis- 
qualifying degree of relationship is prescribed by statute in each state, 
but apparently not by an act of Congress. Nor hâve I been able 
to find a reported décision by a United States court upon judicial dis- 
qualification on account of relationship. It is true that section 914, 
Rev. St. [U. S. Comp. St. 1901, p. 684], provides: 

"That the practice, pleading, and forms arid modes of proceedlng In civil 
causes, other than equity and admlralty causes. In the CSrcult and District 
Courts, shall conform as near as may be, to the practice, pleadings, the 
forms and modes of procédure exlstlng at the tlme In llke causes in the 
courts of record of the state wlthin whlch such Carcult or District Courts 
are held, any rule of court to the eontrary notwithstandlng." 

While the act does not expressly authorize the adoption in a 
United States court of the rule of disqualification enacted by the 
state Législature, the spirit of the statute and manifest propriety will, 
I think, justify the court in adopting, "as near as may be," as its 
guide on this question, the statute of the state of Georgia. This 
provides (Code, § 4045): 

"No judge or justice of any court can slt In any cause or proceedlng In 
whlch he Is pecunlarily Interested, or related to any party withln the fourth 
degree of consanguinity or afflnlty • » * wlthout the consent of ail the 
parties in Interest." 

It is, however, true that this statute must be considered in connec- 
tion with thé language of section 601, Rev. St., supra, which seems 
to intrust to the discrétion of the judge of the United States court 
to détermine if his relationship renders it improper for him to sit on 
the trial. 

Now, relationship, in Georgia, except certain spécifie degrees, not 
involved hère, is determinable by the rules of the canon law, as 
adopted and enforced in the English courts prior to the 4th of July, 
1776. Code, § 33S5 ; Wetter, Guardian, et al., v. Habersham et al., 
Executors, 60 Ga. 199, 200. Ëy the canon law, I am a cousin of 
George, and three degrees removed from the common ancestor, Wil- 
liam, and, but for the consent, and being within the fourth degree of 
consanguinity, would be disqualified under the Georgia statute. It 
remains to be determined whether it is proper for me to act upon 
the consent of parties, and, as judge, try the issues of this case. It 
is my opinion that, for reasons of public policy, and also since Con- 
gress has afiforded a convenient and accessible tribunal for the trial 
of the cause, it is my duty to withdraw. In several of the states 
waiver of disqualification is distinctly forbidden. In the absence of 
a definite rule for the national courts, it seems appropriate that they 
should adopt that which will the more effectively shelter the judges 
from criticism. In the case of Oakly v. Aspinwall, 3 N. Y. 547, the 
Court of Appeals of that state déclare: 
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"It Is of great importance that the court should be free from reproach 
er the snspicion of unfairnesB. A party may be Interested only that the par- 
tlcular suit should be justly determined; but the state — the eommunity — ^is 
concerned net only for that, but that the judiciary Bhall enjoy an elevated 
rank in the estimation of mankind. Although the party consent, he will 
Invarlably murmur If he do not gain bis cause, and the very man who in- 
dnced the judge to act when he should hâve forborne will be the flrst t» 
arraign his décision as biased and unjust." 

This ruling is approved in the Matter of White, 37 Cal. 192, and in 
Newcome v. Light, 58 Tex. 141, 44 Am. Rep. 604, and other cases. 

For thèse reasons, the court must décline any further connection 
with this cause, and will direct that it be certified to the Circuit Court 
of this district for its appropriate action. 



SBLL V. SPARKS. 

(Circuit Court, D. New Jersey. December 27, 1902.) 

X. Bquitt — Action at Law — Stay — BiLii of Sale — Conbteuction as Mobtoaos. 
Where an action at law was brought against a sheriffi by a claimant 
of goods levied on, claiming title under a bill of sale, and the sherlff 
claimed that such bill of sale was In fact a mortgage, he was entitled 
to sue In equlty to hâve such bill decreed a mortgage, and to bave the 
action at law stayed pending the détermination of such Issue. 

In Equity. On bill to hâve a bill of sale of personal property de- 
clared a mortgage, and for a stay of an action at law. 

Harvey F. Carr, for complainant. 
E. A. Armstrong, for défendant. 

KIRKPATRICK, District Judge. John W. Sell, the complaînant 
herein, as sheriff of the county of Camden, attached certain property 
alleged to be the property of one Schram, an absconding or non- 
resident debtor; and notwithstanding the fact that Sparks, the de- 
fendant herein, claimed to be the owner and in possession of said 
goods, the sheriflf seized and removed the same as the property of 
Schram. For his so doing, Sparks has begun an action at law against 
him for damages ; setting up a title to said goods under a bill of sale 
from Schram, which is absolute on its face. It is alleged in the bill 
of complaint that the instrument purporting to be a bill of sale was 
in fact intended by the parties to be a mortgage, and the prayer is 
that it be reformed according to the intention of the parties, and its 
validity hère determined. The right of a créditer to ask the aid of 
the court of equity to set aside, as void, a fraudulent conveyance 
made by his debtor, or to déclare a deed absolute on its face to be, 
or to hâve been intended to be, merely a mortgage, cannot be ques- 
tioned. The défendant herein, not denying this right, objects to the 
staying of his suit at law until the question of the force and efïect 
and validity of the instrument under which he claims can be deter- 
mined hère, because he says they can equally well be adjudicated in 
the suit at law. 
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In Abbott V. Hansen, 24 N. J. Law, 493, the court said: 

"A deed abâolate on Its face wlll, no doubt, be regardèd In many cases. 

In a court of equity, as a mortgage, If the parties se intended. In a court 

of law no Buch doctrine bas been recognized." 

Paroi évidence will not be admitted in an action of law to show 
that a bill of sale, absolute on its face, was intended to be a mort- 
gage ; nor can the terms of the deed be varied by paroi in such f orm 
of action. Grant v. Frost, 80 Me. 202, 13 Atl. 881. 

The case of Philbrook v. Eaton, 134 Mass. 398, is nearer in point 
than any brought to the attention of tlie court. In this case an ad- 
ministrator brought suit in tort for a conversion of certain goods 
where an absolute bill of sale li^d been given for the same, and after- 
wards the vendor thereof sold the same to another party. Held, 
that paroi évidence to show that the bill of sale was given as a mort- 
gage security was inadmissible. 

I am of the opinion that, in order that full justice may be done 
between the parties, the questions as to the effect and validity of this 
bill of sale given by Schrain to Sparts should be déterminée! in this 
suit. The stay of proceedings heretofore granted herein should be 
cbntinued. Let the rule be made .absolutei 



». F. DOWNING & CO. V. UNITED STATES. 

(Circuit Court, S. D. New York. February 13, 1903.) 

No. 3,263. 

1 CcsTOMs Ddtiks— Carbons of VabiOus Length. 

Electric carbon sticks of varlous lengtbs, to be eut requlred lengtbs 
and finished for use in electrie lighting, are dutiable, as carbon not spe- 
Clally provlded for, at 35 per cent, ad valorem, under paragraph 97 of 
the tariff act of 1897 (30 Stat. 156 [U. S. Oomp. St. 1901, p. 1633]), and 
not as carbons for electrie lighting, at 90 cents per hundred of sticks 
they would make of the length requlred, under paragraph 98. 

Albert Comstock, for appellànt. 
D. Frank Lloyd, Asst. U. S. Atty. 

WHEELER, District Judge. Thèse articles are sticks of electrie 
carbon of various lengths, to be eut to required lengths and finished 
for usp in electrie lighting, and hâve been assessed as carbons for 
electrie lighting, at 90 cents per hundred of sticks they would make 
of the length required, under paragraph 98 of the act of 1897 (30 btat. 
156 [U. S. Comp. St. 1901, p. 1633]), against a protest that they 
should be assessed as carbon not specially provided for at 35 per 
cent, ad valorem, under paragraph 97. , 

The same question arose in respect to like articles, except as to 
length of imported sticks, in U. S. v. Reisinger, in the Circuit Court 
of Appeals of this circuit. 36 C. C. A. 626, 94 Fed. 1002. That dé- 
cision was in favor of the importer, and is controlling hère. 

Décision reversed. 
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WALTBR H. GEABF & CO. v. UNITED STATES. 
(Circuit Court, S. D. New York. February 5, 1903.) 

No. 3,247. 

1. OOBTOMS DuTiES— Hat Bands. 

Basds of cotton cloth woven in wldths from 1 to 2V2 Inches, and 1d 
pièces of various lengths, with perfectly straight or plain selvedged 
edges or borders, imported in the pièce, are not subject to duty as "trim- 
mings," under Act Aug. 27, 1894, par. 276 (28 Stat. 530), but are taxable 
under paragrapli 264 (28 Stat. 529), as manufactures of cotton in tbe 
pièce, not specially provided for. 

Albert Comstock, for appellant. 
Charles D. Baker, Asst. U. S. Atty. 

WHEELER, District Judge. The goods in question were împort- 
ed under the act of August 27, 1894, which placed a duty, by par- 
agraph 276 (28 Stat. 530), of 50 per cent, ad valorem on "laces, edgings, 
nettings and veilings, embroideries, insertings, neck rufilings, ruch- 
ings, trimniings, tuckings," composed of cotton, or other vegetable 
fiber, in chief value, and not specially provided for; and, by para- 
graph 264 (28 Stat. 529), of 35 per cent, ad valorem on "ail manu- 
factures of cotton, * * * in the pièce or otherwise * * * 
not specially provided for." They were assessed by the collector as 
trimniings, under paragraph 276 (28 Stat. 530). The gênerai ap- 
praisers found "that the goods in controversy are articles viroven in 
widtlis from about one to two and one-half inches, and in pièces of 
various lengths, with perfectly straight or plain selvedged edges or 
borders. They are composed wholly or in chief value of cotton, in 
various colors ; were generally known in the commerce of the United 
States on August 28, 1894, and immediately prior thereto and since, 
as 'hat bands,' or as 'hat trimmings,' and are expressly designed and 
chiefîy used as bands, and otherwise, in trimming men's hats." And 
they held "that the goods, being chiefly used as 'trimmings,' and 
commercially known as such, are dutiable as assessed." But thèse 
goods in the pièce are not trimmings, in fact. Something must be 
done to them or with them to make them such. Upon the évidence 
before the board, and the testimony taken in this court, thèse goods 
had not become so distinctively known as "trimmings" as to be in- 
cluded within the meaning of that single word, as used in that par- 
agraph, and be thereby specially provided for. 

Décision reversed. 



HATZEL V. MOORE. 
(Circuit Court, S. D. New York. January 6, 1903.', 

1. PAHTNERSHIP— DeBTS OF FiRM— RbLBASE OF PARTNER— ACTIONS— PARTIES. 

A complaint alleged that a firm consisting of défendant and W. was 
Indebted to plaintiff's assignor, and that W. paid a certain sum in satis- 
faction of one-lialf of tlie debt, wbich was accepted in full satisfaction 
of ail claims against W., and that défendant was liable for the balance. 
Btld, tliat since Code Civ. Proc. N. Y. § 1942, perinitting separate com- 
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position by Joint debtocs, expressly excludes partnershlp Uabllltles tmtll 
after dissolution, under Buch allégations one-half of the debt was re- 
leased as agaiust both partners, and both were llable for the balance, and 
bence an action eould not be malntalned agalast défendant alone. 

8i Same— Paktkbbship and Inditidual Causes— Joindbr. 

Where partnershlp and indlvidual causes of action were joined In the 
same complaint, but a demurrer was sustalned to the count charging a 
cause of action agalnst the flrm, the complamt was good as to the other. 

Henry F. Lippold, for plaintiff. 
Philip B. Adams, for défendant. 

WHEELER, District Judge. The complaint sets up for a first 
cause of action a partnership liability of the défendant and one Fred- 
erick C. Whitney for $2,403.94 to a lithographing company, assigner 
to the plaintiff, on which Whitney paid to that company "the sum of 
eight hundred and fifty dollars, in full satisfaction and discharge of 
one-half thereof, which the said company theii and there accepted and 
received of and from the said Whitney in full satisfaction and discharge 
of ail claim therefor, and right or cause of action thereon, against him, 
the said Whitney, alone, and released him alone from his liability upon 
said claims, and reserved ail of its said company's rights, claims, 
demands, and cause of action therefor for the balance remaining due 
thereon, one thousand two hundred and one °Yio» dollars, against 
the said défendant herein, Albert H. Moore, who accordingly there- 
upon remained indebted to the said lithographing company in that 
amount, prior to and at time of the assignment hereinafter alleged, with 
interest from March 13, 1897," and several individual notes of the de- 
fendant for a second cause of action. 

The défendant has demurred to the fîrst cause of action for non- 
joinder of the other partner, and to the complaint for misjoinder of in- 
dividual with partnership liabilities. 

The State code of procédure allowing separate composition by joint 
debtors (section 1942) expressly excludes partnership liabilities until 
after dissolution, which is not alleged, and the first cause of action 
seems to be left as at common law. By that law, as understood, the 
discharge of ail joint debtors is commensurate with that of any, and 
mère payment of a part of a debt is not a sufficient considération for 
a release of the whole. According to that and the allégations hère, 
half the debt is released as to both, and half remains against both, 
and the demurrer for nonjoinder, which is admitted to be a proper 
mode of reaching it hère, must be sustained. 

The joinder of partnership and individual causes of action in the 
same complaint would seem to be bad, if each separately would be 
good ; but sustaining the demurrer to the partnership count éliminâtes 
that, and leaves the other cause of action by itself, single and good. 

Demurrer to first cause of action sustained, and to complaint over- 
ruled. 
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B. BRAUSS & CO. V. UNITED 8TATB8. 

(Circuit Court, S. D. New York. Febrnaiy 7, 1903.) 

No. 3,292. 

l. CuBTOMS DuTiES— Split Bamboo. 

Split bamboo, eut into lengths of 12 Inches, and tled In bnndies In- 
tended for use in making brooms, is not taxable under Revenue Act 
July 24, 1897, e. 11, par. 208 (30 Stat 168 [U. S. Comp. St 1901, p. 1647]), 
as manufactures of wood, but Is entitled to free ehtry as "bamboo, rat- 
tan, and reed unmanufactured," under paragrapb 700 (30 Stat 202 [U. S. 
Comp. St 1901, p. 1689]). 

Howard T. Walden, for appellant. 
Charles D. Baker, Asst. U. S. Atty. 

WHEELER, District Judge. Tliese are bundles of split bamboo, 
about 12 inches long, intended for use in making brooms, and hâve 
been assessed for duty as "manufactures of wood," under paragraph 
2o8 of the act of July 24, 1897, en (30 Stat. 168 [U. S. Comp. St. 
1901, p. 1647]), as against bamboo, in the phrase "bamboo, rattan, 
reeds unmanufactured," in paragraph 700 (30 Stat. 202 [U. S. Comp. 
St. 1901, p. 1689]), as part of the free Hst. If "unmanufactured" does 
not reach back and include bamboo, thèse bundles are clearly in the 
free list, for they contain nothing but bamboo. If it does, it is still on 
the free list, unless they are bundles of manufactured bamboo. Split- 
ting the bamboo and cutting it into lengths do not make it into any- 
thing. U. S. V. Dudley, 174 U. S. 670, 19 Sup. Ct. 801, 43 L. Ed. 
1129. And putting it up in bundles does not change its character. 
Frazee v. Mofïitt (C. C.) 20 Blatchf. 267, 18 Fed. 584. 

Décision reversed. 
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The ANCHORIA. (Circuit Court of Appeals, Second Circuit Febrnary 4, 
1903.) No. 80. Appeal from the District Court of the United States for the 
Southern District of New York. H. D.' Marshall, for appellant W. H. Smith, 
for appellee. Before WALIACB, LAOOMBE, and COXE, Circuit Judges. 

PER OURIAM. Decree affirmed, with interest and costa, upon the opinion 
below. 113 Fed. 982. 



ANDBRSON v. UNITED STATES. (Circuit Court of Appeals, Second 
Circuit February 4, 1903.) No. 73. In Brror to the Circuit Court of the 
United States for the Eastern District of New York. Edmund F. Dreggs, 
for plalntlff In errer. T. O. Chatfield, for the United States. Before WALr 
LACB, LAOOMBE, and COXB, Circuit Judgea. No opinion. Judgment of 
Circuit Court affirmed. 
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The ASHBOURNEI. (Circuit Court of Appeals, Second Circuit Match 
12, 1903.) No. 133. Appeal from the District Court of the United States 
for the Southéfii- District of New ïôrli. Pierre M. Brown, for appellant. 
Le Eoy S. Gove, for appellee. Before WALLAOB, LACOMBE, and COXB, 
Circuit Judges. No opinion. Decree affirtoed, wlth Interest and costs. See 
(D. O.) 112 Fed. 687. 



BA'fiÈSV. AMERICAN BUIIiDJNG & LOAN ASS'N et al. RBED ^t al. v. 
SOtiOMONS létal. (Circuit Court of Appeals, Fifth Circuit January 20, 
1903.) No. i;i98. ■ Àpèeal aiid Cross-Appeal from the Circuit Court of the 
United States for the Northern District of Georgia. O. J. Hadfen, for appel- 
lant. J. H. Porter, for appellees. H. B. Tompkins and Robt C. Alston, for 
cross-appellants. Before PARDEE, McCORMICK, and SHÈLBY, Circuit 
Judges. * 

PEB CURIAM. The opinions of Judge Newman (116 Fed. 676, 679), flled 
In this case''Beem to be wéll : consldered, and hls conclusions, correct, and 
we therefoçe afflrm the decree appealed from. Thei costs of thls court to be 
p^ld by the, appellant and cross-appellant, one-half by each party. 



BKAGG t. WRIGHT. (Circuit Court of Appeals, Seventh Cttrcnit. March 
1, 1902.) Nb. 832. In Brroî- to the Circuit Court of the United States for 
the Bastem: District of Wisconsln. Edward S. Bragg.fbr plaintlB in error. 
D. F. Cash, for défendant in eyror. Before JBNKINS and GRÔSSCUP, Cir- 
cuit Judge^aTià BUNN, District Judpie. 

PER opjRIAM; This cause cpmea before us upon the same testimoay 
that was prësçnted ,when It wfis l^&st hérè. Wright v. Bra^g, 37 C. C. A. 
574, 96 Fea. 729. Itis tirgeSthàt that judgment was erroheous, and that 
wé should reviëw oun formèf déelèlon and correct the supposed error. That 
décision, however, i Is - thé Jt-w: of the. case, and we are wlthout authority, 
upon this appeal, to disturb that judgment. Suprême Lodge Knights of 
Pythias v. Lloyd, 46 0. C. A. 153, 107 Fed. 70; United States Life Ins. Co. 
of City of New York v. Cable, 39 C. 0. A. 264. 98 Fed. 761. The judgment 
Is affirmed. 



In re BRUBN et »L {Circuit Ooi|rtof Appeals»; Second Circuit. February 
4, 1903.) No. 101. Pétition for Révision Of Proceédings of the District Court 
of the United States for the Southern District of New Yorlî. Ralph E. Paine, 
for petltioner. Waldo G. Morse, for respondent. Before LACOMBE, TOWN- 
SEND, and COXB, Circuit Judges. Upon filing stipulation, appeal Is dis- 
mlssed. , j 



OARLETON DRY GOODS CO. v. ROGBRS. (Circuit Court of Appeals, 
Fifth Circuit. Mai*eTi 17, 1903.) No. 1,193. Appeal from thé District Court 
of the United States for the Northern District of Texas, Before PARDEE 
and SHELBY, (Dircuit Judges. 

PER CURIA|i!^. We flnd nothlng In the reasons presented for a rehearing 
to toàke us dotibt t^é correctness of the décision heretofore rendered (120 
^^d. 14), and tlîe féhearing is denled. 



In re COLONIAL BREWERY. (Circuit Court of Appeals, Second Circuit. 
February 6, 1903.) Nos. 36-42, Pétitions for Revision of Proceédings of the 
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District Court ot the United States for the Southern District of New York. 
Henry W. Taft, for petitiouers. Before WALLACE, LACOMBE, and COXE, 
Circuit Judges. No opinion. Orders afllrined in open court. 



In re ORAEY. (Circuit Court of Appeals, Second Circuit January 21, 
1903.) No. 49. Pétition for Revision of Proceedings of the District Court 
of the United States for the Western District of New Yorlj. Before WAIj- 
LACB, LACOMBE, and COXE, Circuit Judges. No opinion. Afflrmed in 
open court. 



In re DASCHER et al. (Circuit Court of Appeals, Second Circuit March 
12, 1903.) No. 189. Appeal from the District Court of the United States 
for the Eastern District of New York. Henry F. Oochran, for appellants. 
William H. Hamilton, for appellee. Before WALLACE, LACOMBE, and 
COXE, Circuit Judges. No opinion. Order aflarmed, wlth costs. 



FLEMINGTON COAL & COKE CO. v. WELLS. (Circuit Court of Appeals, 
Second Circuit March 6, 1903.) No. 102. In Brror to the Circuit Court of 
the United States for the Eastern District of New York. Eldon Blsbee, for 
plaintifC in error. Herbert Green, for défendant In error. Before WAL- 
LACE, LACOMBE, and COXE, Circuit Judges. No opinion. Judgment of 
Circuit Court afhrmed. 



In re FOLTZ. (Circuit Court of Appeals, Second Circuit March 12, 1903.) 
No. 127. Appeal from the District Court of the United States for the South- 
ern District of New York. F. M. Czakl, for appellant Chas. E. C!arruth, 
for appellee. Before WALLACE, LACOMBE, and COXE, Circuit Judges. 
No opinion. Order affirmed. 



FOEBBS et al. v. MERCHANTS' EXPRESS & TRANSPOETATION 00. 
(Circuit Court of Appeals, Second Circuit March 12, 1903.) No. 138. Ap- 
peal from the District Court of the United States for the Eastern District 
of New York. Le Roy S. Gove. for appellant. Lawrence Kneeland, for 
appellees. Before WALLACE, LACOMBE, and COXE, Circuit Judges. No 
opinion. Decree afflrmed, with Interest and costs. See (D. C.) 111 B'ed. 796. 



J. L. MOTT IRON WORKS v. HOFFMAN & BILLIN6S MFG. CO. (Cir- 
cuit Court of Appeals, Seventh Ch'ctilt. October 7, 1902.) No. 878. Ap- 
peal from the Circuit Court of the United States for the Eastern District 
of Wisconsin. W. P. Preble, Jr., for appellant. E. H. Bottum, for appellee. 
Before JBNKINS, GEOSSOUP, and BAKER, Circuit Judges. 

BAKER, Circuit Judge. The decree appealed from dlsmissed appellant's 
bill for infringement of letters patent No. 449,880, April 7, 1891, to Ham- 
mann, assigner, for supply connection for basins and baths, on the ground 
that the alleged invention exhibited a mère aggregation of old devices and 
results, and not a patentable combination. A careful considération of the 
record and arguments bas satisfied us that the decree is right and that the 
learned and exhaustive opinion of the trial court (110 Fed. 772) states the 
reasons thereîor with entire adequacy. The decree is afflrmed. 



1020 120 FBDBRAL RBFORTBB. 



JUMEAU Tv BBOOKS et aL (Clrcnlt Oourt ot Appealfl, FUth Circuit 
March 3, lOÛS.) No. 1,209. Appeal from the carcult Court ot tbe United 
States for the Southern District of Florida. Jno. G. Reardon, for appellant 
Herbert I* Andersen, for appellees. Before McCORMIOK and SHELBY. 
Circuit Tudges. 

PER CURIAM, The decree of the Circuit Court is affirmed. 



LUM WAY et al. v. UNITED STATES. (Circuit Court of Appeals, Sec- 
ond Circuit. March 6, 1903.) No. 123. In Errer to the District Court of 
the United States for the Western District of New York. Royal R. Scott, 
for plaintlffs In error. Before WALLAŒ, LACOMBE, and COXB, Circuit 
Judges. No opinion. Judgments of District Court affirmed. 



MANNHEIM INa CO. v. HOLLANDER. (Circuit CJourt Of Appeals. Sec- 
ond Circuit March 12, 1903.) No. 148. Appeal from the District Court of 
the United States for the Southern District of New Yorl£. F. M. Brown, for 
appellant Eustace Conway, for appellee. Before WALLACB, LACOMBE, 
and COXE, Circuit Judges, No opinion. Decree affirmed, wità Interest and 
costs. 



The MISSISSIPPI, (Carcult Court of Appeals, Second Circuit February 
4, 1903.) No. 70. Appeal from the District Court of the United States for 
the Southern District of New York. J. Parker Klrlln, for appellant Law- 
rence Kneeland, for appellee. Before WALLACE, LACOMBE, and COXE, 
Circuit Judges. No opinion. Decree of District Court affirmed, wlth interest 
and costs, on opinion below. 113 Fed. 985. 



In re MORGAN. (Circuit Court of Appeals, Second Circuit March 12, 
1903.) No. 150. Pétition for Revision of Proceedlngs of the District Oourt 
of the United States for the Southern District of New York. Samuel Fleisch- 
man, for petitloners. Henry B. Johnson, for respondent Before WALLACE, 
LACOMBE, and COXB, Circuit Judges. No opinion. Order affirmed, wlthout 
intending to Imply that the court considers the proposed amended spécifica- 
tions Uisufflcient in form or substance. 



NEW YORK, N. H. & H. R. CO. v. RYAN. (Circuit Court of Appeals, 
Second Circuit. February 4, 1903.) No. 67. In Error to the Circuit Court 
of the United States for the Southern District of New York. J. W. Barsh- 
by, for plaintiff In error. Thos. P. Wlekes, for défendant in error. Before 
WALLACE, LACOMBE, and COXE, Circuit Judges. No opinion. Judgment 
of Circuit Court affirmed. See 115 Fed. 197. 



NORMAN et al. v. KILGORE et al. (Circuit Court of Appeals, Plfth Cir- 
cuit February 24, 1903.) No; 1,196. Appeal from the Circuit Court of the 
United States for the Southern District of Georgia. N. E. Harris, Washing- 
ton Dessaii, Jos. Hansell Merrill, and Pope S. Hill, for appellants. John I. 
Hall and Olin J. Wimberly, . f or appellees. Before FARDEE, McOORMICK, 
and SHELBY, Circuit Judges. 

PER CURlAM. The bill shows an equlty on the part of the complala- 
ant KUgore, and the circuit court bad jurisdiction to grant the injunctlon 
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pendent© Ilte. Whether the injunction as granted was In ail respects proper 
dépends on the (acts, which can only be established contradietorily, and we 
cannot fairly pass upon the matter at thls tlme on the record as presented 
on thls appeal. As the appellants are permitted to bond the Injunction in 
the court below, no Irréparable injury can resuit from remltting the ques- 
tions ralsed on thls appeal to final decree. See Carson v. Combe, 29 O. C. A. 
660, 86 Fed. 202. The decree appealed from is affirmed. See 119 Fed. 1006. 



NORTHWESTERN COMMERCIAL 00. y. McDOUGALL. (Circuit Court 
of Appeals, Nlnth Circuit.) No. 915. In Brror to the District Court of the 
United States for the Second Division of the District of Alaska. Du Rose & 
Stevens, J. L. McGinn, and John P. Hartman, for plaintiff in error. Rruce 
Knott and Albert H. Eliot, for défendant in error. 

PBR CTJRIAM. This cause came on regularly to be heard on the tran- 
scrlpt of record and the motion of counsel for the défendant in error to dis- 
miss the cause for the reason, as dlsclosed by the record, that a writ of 
error was not duly sued out and allowed therein. Whereupon, upon due con- 
sidération thereof, and the court being fuUy advised in the premlses, It 1» 
ordered and adjudged that the said motion to dismlss the cause be, and Is 
hereby, granted, and the cause dlsmissed for want of jurisdiction. 



In re QUBEN 00. (Circuit Court of Appeals, Nlnth Orcult) No. 909. 
Pétition for Revision of Proceedings of the District Court of the United 
States for the Northern District of California. Henry G. W. Dinkelspiel, 
for petltloners. Upon motion of counsel for petitloners, the pétition for re- 
view is dismissed. 



RAINB V. AMBRIOAN STEEL & WIRB CO. OF NEW JERSEY. (Circuit 
Court of Appeals, Second Circuit. January 29, 1903.) No, 79. In Error to 
the Circuit Court of the United States for the Northern District of New 
York. F. E. Smith, for plaintiff in error. 0. C. Van Klrk, for défendant 
in error. Before WALLACÎB and LACOMBB, Circuit Judges. No opinion. 
Affirmed In open court 



ROUSS T. UNITED STATES. (Circuit Court of Appeals, Second Circuit 
January 30, 1908.) No. 88. Appeal from the Circuit Court of the United 
States for the Southern District of New York. Albert Comstoek, for appel- 
lant J. Frank Lloyd, for the United States. Before WALLACE and LA- 
COMBB, Circuit Judges. No opinion. Affirmed in open court See 113 Fed. 
816. 



ROYAL TRUST CO. et al. v. WASHBUBN, B. & I. R. RY. 00. BARDON 
V. SAMB.* (Circuit Court of Appeals, Seventh Circuit October 7, 1902.) 
No. 861. Appeal from the Circuit Court of the United States for the Western 
District of Wlsconsln. Richard Sleight, for appellant. M. F. Gallagher, for 
appellees. Before JBNKINS, 6KOSSCUP, and BAKER, arcuit Judges. 

GROSSCUP, Circuit Judge. Thls case Involved the claim of Bardon for 
vendor's lien for raUs sold to the railroad company, and is In every respect 
80 far as It was declded, Identlcal wlth the case of John O'Brien Lumber 
Company, Intervener, appellant, v. Royal Trust Company and Horace S. 
Oakley, trustées, A. C. Prost recelver, et al. (No. 860, just declded) 120 Fed. 
11. Fw reasons there given the decree of the Circuit Court will be affirmed. 

* Rèhearing denied November 15, 1902. 
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SAN FRANCISCO NAT. BANK v. DODGB. (Circuit Ctourt of Appeals, 
Nlnth Circuit January 6, 1903.) No. 926. Appeal from thè Cii'cuit Court 
of the United States for the Northern District of Callfornia. W. S. Wood, 
E. S. PlUsbury, and Alfred Sutro, for appellant Franklin K. Lane, for 
appellee. 

PER CURIAM. It appearlng tb the court that the case Involves the same 
question determlned In case of Nevada Nat Bank of San Francisco v. Dodge 
(No. 794) 119 Fed. 57, a decree Is entered aflarming the deeree of the Circuit 
Court for the Northern District of Callfornia. 



THE SCOW 39 B. (Circuit Court of Appeals, Second Circuit February 
4, 1903.) No. 55. Appeal : from the District Court of the United States 
for the Southern District of New York. Peter S. Carter, for appellants. 
Samuel A. Park, for appellees. Before WALLAOE, LACîOMBE, and COXB, 
Circuit ïudges. No opinion. Decree of District Court affirmed, wlth Interest 
and costs,. 



THE SBGURANCA. (Circuit Court of Appeals, Second Circuit. March 
12, 1903.) No. 147. Appeal from the District Court of the United States 
for the Eastern District of New York. Chas. C. Nadai, for appellant. Alfred 
C. Cocran, for appellee. Before WALLACE, LA(X)MBE, and COXE, Cir- 
cuit Judges. No opinion. Deeree alBrmed, with interest and costs. 



TEXAS & P. RY. CO. v. ORUMP & BLACK. (Circuit Court of Appeals, 
Pifth Circuit March 17, 1903.) No. 1,217. In Error to the Circuit Court 
of the United States for the Eastern District of Texas. Before FARDEE, 
McOORMIOK, and SHELBY, Circuit Judges. T. J. Preeman and W. T. 
Armlstead, foi: plaintifC In error. J. Q. MahafTey, for défendants in error. 

PER CURIAM. As we flnd none of the assiguments of error well taken, 
nor any réversible error patent on the face of the record, the Judgment of 
the Circuit Court is afarmed. 



UNITED STATES v. HAM TOY et al. (Circuit Court of Appeals, Second 
Circuit 'March 6, 1903.) No. 119. In Error to the District Court of the 
United States for the Western District of New York.; Chas. H. Brown, for 
plaintiff in,; error. Royal R. Scott, for défendant in error. Before WALr- 
LACE, LAGOMBB, and OOXB, Circuit Judges. No opinion.; Judgment of 
District Court afllrmed, ;, 



UNITED STATES v. CIL SEBDS PRESSING 00. (Circuit Court of Ap- 
peals, Second Circuit. February 2, 1903.) i^o. 91. Appeal from the Circuit 
Court of the United StateS for the Southern District of New York. J. Frank 
Lloyd, for the United States. Beifor^ WAtLACE, LAOOMBE, and COXB. 
Circuit Jùdgés. No opinion. Aflirmed in open court See (C. C.) 114 Ped. 
793. 



UNITED STATES T. STAPLETON. SAME v. EDWARDS. SAME v. 
FOWLKBS; SAME V. DILLON. SAMEV. MERRITT. SAME v. BURNEY. 
SAME V. DOUGDASS. SAME v. LOWENSTEIN. SAME V. BUPP. SAME 
V. CUNNINGHAM. SAME v. LOWRY. SAME v. JONES. SAME v. SMITH. 
SAME V. MARTIN. SAMB v. BEÏiD. SAME v. PUCKBTT. SAME v. BL- 
GLISH. SAME v. JACKSON. (Circuit Court of Appeals, Pifth Circuit. 
January 27, 1903.) Nos. 702-719. In Error to the District Court of the Unit- 
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ed States for the Northern District of Alabama. J. Ward Grurley, for the 
United States. James E. Zant, for défendants In errer. Before PARDEB, 
McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. Tlie parties In tlie above 18 cases liaving stipulated that 
the same order should be made therein as In No. 701, United States v. Mc- 
Crory, 119 Ped. 861, therefore, in accordance wlth the opinion in the last- 
named case, thls day handed down, the judgment of the District Court 
In each of said cases Is reversed, and sald causes are remanded to said Dis- 
trict Court, wlth directions to dlsmlss them; and It is so ordered. 



In re WHEELBR. (Circuit Court of Appeals, Second Circuit. January 
28, 1903.) No. 74. Appeal from the District Court of the United States for 
the Southern District of New York. Eugène Freyer, for appellant O. O. 
Brown, for respondent. Before WALLACE, LACOMBE, and COXE, Circuit 
Judges. Appeal dismissed in open court upon the ground that pétition for 
review sbould hâve been flied, instead of appeal taken. 



YOUNQ V. DALBY. (Circuit Court of Appeals, Second Circuit March 
12, 1903.) No. 116. Appeal from the Circuit Court of the United States 
for the Northern District of New York. Robert A. Hardie, for appellant. 
Frank 0. Curtis, for appellee. Before WALLACE and LACOMBE. Circuit 
Judges. No opinion. Decree of Circuit Court afflrmed. 



FOLBY V. PENNSYLVANIA R. CO. (Circuit Court, S. D. New York. 
December 27, 1902.) Gilbert R. Hawes, for plaintiff. Henry G. Ward, for 
défendant. 

PER CURIAM. Thls action Is brought for the death of the Intestate by 
the wrongful act of the défendant, for the beneflt of the next of kin. He 
was single, 32 years old, a teamster eamlng $2 a day, and Ilved with hls 
father and brother. The verdict Is for $500, which the plaintiff moves to 
set aside as inadéquate. The amount which would hâve been left for the 
next of kln after hls own wants had been supplied out of his income, if 
he had Ilved, is so nncertain that it was peculiarly wlthin the province of 
the jury, and so much so that we should not disturb a verdict unless passion 
or préjudice should appear. Under ail the circumstances, neither does ap- 
pear hère. Motion overruled, and judgment on verdict. 



RICORDI et al. v. JOHN CHURCH CO. et al. (Oh-cuit Court, S. D. New 
York. January 9, 1903.) I. M. Dittenhoefer, for plaintifCs. Duncan Edwards, 
for défendants. 

WHEELER, District Judge. The demurrer of one défendant and plea of 
the other do not appear to ralse any différent question of jurisdiction from 
that which was raised and decided on the hearing of the motion for a pre- 
liminary injunctlon. That décision is followed now as an authority in the 
cause, and aiso because, on examination of the subject, it Is concurred In. 
Demurrer and plea overruled. Défendants to answer over by February rule 
day. 
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